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1 Bill in Equity. Filed February 14th, 1882. 
In the Supreme Court of the — of Columbia, — day of ——, 


LronarpD Mackatt, BensaMin Mackatt, Donn } 
Barton Mackall, Thomas Owens, Mrs. Louise 


Owens Original Bill. No. 
v8. $038, Equity 
Brooke MacKALL, Jr., Docket 22. 
9 Robert Christy & His Wife, Mrs. Catharine 
Christy. 


Bill of complaint. 


To the supreme court of the District of Columbia, holding an 
equity, court for said District, the plaintiffs state as follows: 

1. That they are residents of the city of Washington, in the Dis- 
trict of Columbia, except Benjamin Mackall, who resides in the 
Territory of Utah, and (except the complainant, Thomas Owens, 
who is joined as complainant herein as husband of the complainant 
last mentioned) they bring this suit as heirs of and devisees under 
the will of the late Brooke Mackall, deceased. ~ 

2. That the defendants reside in the city of Washington and in 
the District of Columbia, and that the defendant, Brooke Mackall, Jr., 
is sued in his own right, as son of the decedent, and the defendant, 
Mrs. Catharine Christy, is made defendant herein, as a devisee, 
under the will of the decedent, and that the defendant, Robert 

a is joined as husband of the defendant last mentioned. 
2 ‘ 


| at the decedent died in the city of Washington on or 

about the 7th day of March, 1880, seized and of the 
real estate located in the city of Washington and in the town of 
Georgetown, in the District of Columbia, described in the accom- 
panying sc-edule, marked Exhibit A, herewith filed and which is 
prayed to be taken as part of this bill. 

4. That on the 9th day of December, 1879, the decedent made his 
last will and testament, which was probated in the orphans’ court 
of the District of Columbia on the — day of ——, 18—, and which 
is recorded in the office of the ister of wills of said District, in 
Book No. 18, page 189, a certified copy of which is herewith filed 
and prayed to be taken as part of this bill. 

5. That there is recorded in Liber 936, page 252, in the office of 
the recorder of deeds of the District of Columbia, a deed alleged to 
have been executed on the twenty-seventh day of F , 1880, 
by the decedent to the defendant, Brooke Mackall, Jr., and which 
purports to have released unto the said Brooke Mackall, Jr., all of 
the right, title, and interest of the decedent in the several pi 
and parcels of real estate hereinbefore described as embraced in the 
Exhibit A, for valuable consideration, to wit, for the consideration 
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of services performed, moneys advanced, and five dollars in 
3 lawful money paid by the defendant, Brooke Mackall, Jr., to 

the decedent; and the complainants beg to refer the court 
for fuller knowledge of the contents of said deed to said indenture, 
the effects of which, when produced, will more fully appear. 

And the complainants aver that the decedent was seized with the 
malady which ended in his death on or about the tenth day of 
January, 1880, in the said city of Washington, in the District of 
Columbia ; that his illness was from its incipiency of a severe type, 
and increased in intensity until his death; that during the entire 
period of his illness the decedent was in a condition of body and of 
mind that rendered him incapable of performing any business act ; 
that during the whole period of said illness the decedent was kept 
by the prescriptions of his physicians under the influence of opiates 
and of narcotic remedies; that two weeks after the beginning of his 
illness, to wit, on or about the 24th day of January, 1880, the de- 
fendant, Brooke Mackall, Jr., forcibly removed the decedent from 
his room on the second floor of his Ssastiationel to a small and 
uncomfortable apartment on the third floor of the same; that he 

kept a close watch over the decedent in said room until his 
4 death and excluded from said room the rest of decedent’s 
family, except upon stated occasions, when he permitted cer- 
‘tain of the complainants to visit the decedent under his surveillance ; 
that he systematically persisted during said illness in keepin 
from the decedent, as far as he could, the decedent’s relatives an 
all of his most intimate acquaintances, and resorted to deception 
and artifice to enable him to accomplish these ends; that he fre- 
quently said during decedent's illness to members of decedent’s 
family “that the decedent was getting better; was recovering, &c.,” 
to prevent the impression getting among decedent’s friends of his 
real condition; that he said to a relative of decedent, one Mrs. 
Scott, upon a certain day during decedent’s illness, in reply to her 
suggestion that a clergyman be sent for to administer spiritual 
comfort to decedent, that his father was in no condition to see a 
minister, and declined permitting the decedent during his illness to 
see a minister of his own denomination or any other clergy- 
man with whom the decedent had had a previously intimate 
or long acquaintance; that upon another day during said ill- 
ness the said defendant, Brooke Mackall, Jr., stated to the 
said Mrs. Scott and to the defendant, Mrs. Catharine 
5 Christy, that his father was in no condition to make a will, 
und upon said day forbade the said parties from seeing the 
decedent, charging them with the design of inducing the decedent 
to make a will; and the complainants aver that the deed of convey- 
ance from the decedent to the defendant, Brooke Mackall, Jr., is un- 
supported by any consideration whatever, and that it was procured 
from the decedent by the defendant, Brooke Mackall, Jr., through 
means of fraud, undue influence, and duress perpetrated and exerted 
by the said defendant upon the decedent ; that the decedent and the 
defendant, Brooke Mackall, Jr., resided together, to the exclusion of 
other members of decedent’s family, at different boarding-houses in 
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the city of Washington, meer reg: to — day of ——, 18—, until 
death of decedent, and that during the larger portion of said time — 
the said defendant was supported by the decedent; that eT 
time said defendant performed no services for the decedent "See 
father has not the right to expect from his son ; that said defendant 
had no independent source of income during most of said period; 
that during said period of time, to wit, from the — day of ——, 
18—, to death of decedent, he collected the rents from de- 
6 cedent’s improved property in the city of Washington and 
in the town of Georgetown, and in all respects controlled said 
property, and that he reserved from the rents collected from the 
same large amounts each year for his own use; that during said 
time he denied his father money for anything save the mere neces- 
sities of life, and neglected for several years to pay taxes upon de- 
cedent’s rea] estate in said city of Washington and town of George- 
town, and upon several occasions bought up decedent’s property at 
tax sales with the view of becoming permanently possesed of the 
same; that during his life the decedent had provided handsomely 
for said defendant, and that from time to time during his life la 
sums of money had been extorted from decedent by said defend- 
ant, and the complainants aver that from the whole period of time 
embraced from the — day of ——, 18—, to the day of decedent's 
death the said defendant practiced towards the d nt acts of im- 
position and deception and measures of. coercion of the most fla- 
grant character. 
Wherefore, premises considered, plaintiffs pray : 


7 Prayers. 


1. That a writ of subpana duces tecum issue to the defendant, 
Brooke Mackall, Jr., requiring him to answer the exigencies of this 
bili, and to bring with him into court the deed of conveyance from 
the decedent to said defendant, bearing date Febr’y 27th, 1880. 

2. That writs of subpoena issue to Robert Christy and to Catha- 
rine Christy, requiring them to answer this bill. 

3. That a decree be made by this honorable court declaring null 
and void and of no effect the deed of conveyance executed on the 
27th day of February, 1880, by the decedent to the defendant, 
Brooke Mackall, Jr.,and ordering the same to be delivered up to 
the complainants, and affirming the validity of the will made by . 
the decedent on the 9th day of December, 1879. 

4. And the complainants pray for such general and further relief 
as in equity they may be entitled to; and the complainants will ever 


ray. 
mie LEONARD MACKALL. 
ROBERT M. NEWTON, 

Solicitor for Complainants. 


I dosolemnly swear that I have read the bill by me subscribed 
and know the contents, and that the facts therein stated upon my 
personal knowledge are true, and that the facts therein stated upon 
information and belief I believe to be true. 


LEONARD MACKALL. 
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Subscribed and sworn to before me February 14th, 1882. 
R. J. MEIGS, Clerk, 
By M. A. CLANCY, Ass’t Clerk. 


8 Exuisit “A.” Filed Feb. 14th, 1882. 


Real estate located in the town of Georgetown, in the District of 
Columbia, of which the late Brooke Mackall died seized and pos- 
sessed.—Lots numbered two hundred (200) and two hundred and 
twenty-seven (227), in Beatty and Hawkins’ Addition to said George- 
town ; also parts of lots numbered two hundred and four (204), in 
the same addition, fronting sixty-four feet (64) on the west side of 
High street and ninety-four (94) feet on the north side of Fifth 
street ; also lots numbered nine (9), twenty-one (21), twenty-two (22), 
twenty-three (23), and twenty-four (24), in Beatty and Hawkins’ 
Amended Addition to said Georgetown ; also parts of lots numbered 
one hundred and eleven (111) and one hundred and twelve (112), 
in Beall’s Addition to said Georgetown, fronting forty-six (46) feet 
on the south side of Beall street, with a depth of sixty-one (61) feet ; 
also parts of the same lots numbered one hundred and eleven (111) 
and one hundred and twelve (112), fronting forty-one (41) feet on 
the east side of Washington street, with a depth of forty-four (44) 
feet. 7 
Real estate of which said deceased died possessed in the city of 
Washington.—Lot numbered seven (7), in square numbered two hun- 
dred and twenty-three (223); also lots numbered fifteen (15), in 
square numbered forty-one (41); also lots numbered two (2), three 
(3), four (4), and five (5), in Mackall’s subdivision of original 
9 lots numbered five (5), in square numbered 43, and lots 
numbered thirteen (13), fourteen (14), and seventeen (17), in 
square numbered seventy-six (76), and also the following part of lot 
numbered twelve (12), in square numbered fifty-six (56) : oe 
at the southeast corner of said lot 12 and running thence nort 
along 22nd street thirty-four (34) feet; thence west seventy-three (73) 
feet and two and one-half (23) inches; thence sonth thirty-four (34) 
feet; thence east to the place of beginning; also another part of 
said lot numbered twelve (12), in square numbered fifty-six (56), 
beginning on said 22nd street west twenty-four (24) feet and nine 
(9) inches south from the northeast corner of said lot twelve (12), 
and running thence south along said street eleven (11) feet and eight 
(8) inches and three-quarters (#) of an inch, and thence west one 
hundred and thirty-seven (137) feet and two and one-half (23) inches 
to the rear line of said lot; thence north sixteen (16) feet and one- 
quarter (}) inches; thence east forty-four (44) feet and two and one- 
half (24) inches, and thence south four (4) and one-quarter (}) 
inches, and thence east ninety-seven (97) feet to the place of begin- 
ning. 
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10 Demurrer to Bill. Filed June 2nd, 1882. 
In the Supreme Court of the District of Columbia. 


LEONARD MACKALL ¢ al. 
‘ Ig No. 8038, 


v8. 
Brooxe MACcKALL, Jr., 4 al. 


The defendant, Brooke Mackall, Jr., for demurrer to the bill filed 
in this cause, says that he is advised that there is no matter or thin 
in said bill and sufficient in law to call him to account in this 
court for the same, but that there is good cause of demurrer thereto, 
and he demurs accordingly, and for causes of demurrer says— 

That said bill, in case the satne were true, contains no matter of 
equity w-erein this court can ground any decree or give complain- 
ants any relief as against these defendants. 

That, as it appears by the said bill, the same is exhibited by the 
said complainants against this defendant and Robert Christy and 
his wife, Mrs. Catherine Christy, as defendants, thereto for distinct 
matters and causes which are improperly joined, and no good reason 
being designated therefor. 

That one of the objects of said bill is shown thereby to be to es- 
tablish a will under and by virtue of which it-is claimed the com- 

lainants derive their rights, they saying therein that they 
11 ring this suit as heirs of and devisees under the will of the 
late Brooke Mackall, deceased, and it appearing that this 
defendant is one of said heirs, it also appearing that it is claimed 
by said bill that said will was not alin 0 by the subsequent deed 
sought to be set aside, and this defendant is advised that this court 
has not jurisdiction to determine such questions affecting the validity 
of said will. 

The suit is brought by the complainants both .as heirs and devi- 
sees, and it is not sufficiently definite as to the capacity in which 
they claim. 

The executor of said alleged will is not made a party as such. 

The determination of the validity of the will and of the validity 
of the deed involves questions which are impropper to join in one 
suit. Wherefore,and for diversother errorsin said bill contained and 
appearing on the face thereof, this defendant demurs thereto and 
craves the judgment of the court whether he ought to make any 
answer thereto than as aforesaid, and prays that the bill be dis- 


missed. 
B. MACKALL, Jr. 
W. WILLOUGHBY, 
Sol. for B. Mackall, Jr. 


District oF COLUMBIA, 88: 


12 Brooke Mackall, Jr., being sworn, says that he is one of the 
defendants in the above cause of Leonard Mackall ¢ al. vs 
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Brooke Mackall, Jr., et al., in equity, No. 8038, and that the above 
demurrer is not interposed for delay. 
Sworn to before me this 2nd day of June, A. D. 1882. 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, 
Ass’t Clerk. 


I, W. Willoughby, counsel for defendant, Brooke Mackall, Jr., in 
the above cause, hereby certify that in my opinion said demurrer is 


well founded in point of law. 
W. WILLOUGHBY, 
Sol for De’t, B. Mackall, Jr. 


May 4, 1882.—Application by complainants’ solicitor for decree 
pro confesso refused by Mr. Justice Hagner. 


Endorsed on draft of order.—Clerk. 


13 Request of Defendant, B. Mackall, Jr., to Withdraw Demurrer. 
Filed July 10th, 1882. 


Supreme Court of the District of Columbia. 


LEONARD MAcKALt et al. 


vs \ aq No. 8038. 


BrookrE MAcKALL, Jr., e¢ al. 


The clerk will please notice a withdrawal of the demurrer of 
Brooke Mackall, Jr., in this cause, which is consented to by the 


com plainant-. 
W. WILLOUGHBY, 
Sol’r for Def’t, B. Mackall, Jr. 
July 10th, 1882. 


14 Answer of Defendant, Brooke Mackall, Jr. Filed .June 2nd, 1882. 
Supreme Court of the District of Columbia. 


LEONARD MACKALL et al. 
v8. Equity No. 8038. 
BrookE MACKALL, Jr., et al. 


Answer of B. Mackall in cause No. 8038. 


The defendant, Brooke Mackall, Jr., not waiving his demurrer, 
but relying thereon and saving and reserving to himself now and 
at all times hereafter all manner of benefit and exception which can 
be had thereto, for answer thereto says: | 

Ist. He admits the residence of the complainants as charged in 
the first paragraph of said bill. 

2nd. He on the residence of the parties named in the second 
paragraph as charged; that he is the son of said Brooke Mackall, 
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and Robert Christy is the husband of said Catharine Christy, the 
sister of this defendant. 

3rd. He admits that Brooke Mackall, Sr., died as alleged in para- 
graph 3, but denies that he died seized and possessed of the real 
estate referred to therein or any part thereof. 

4th. This defendant is informed and believes that on or about 
December, 1879, as charged in paragraph four, said defendant made 
what purports on its face to be a will, as set forth in said bill, but 

this defendant denies that it was his last will and testament. 
15 He says that said decedent at his — had no estate of an ap- 

preciable value, he having previously conveyed all he had 
by the deed described in the bill to this defendant, and therefore 
whatever may have been the intention of said will it was subse- 
quently revoked before the decease of said decedent. 

This defendant is also informed and believes and therefore charges 
that the said decedent was induced to execute said will by impropper 
influence and false.representation of said Leonard Mackall to the de- 
eedent concerning this defendant, without which he would not have 
made the said will and which alone would have been sufficient to 
avoid such will. | 

5th. This defendant admits the execution of the conveyance of said 
Brooke Mackall, Senior, to this defendant, as charged in para h 
5, and that his last illness commenced at about January 10th, 1880, 
as alleged. -« 

But this defendant denies that he was regarded as dangerously ill 
until a short time before his death ; he denies that he was in a con- 
dition of body and mind that rendered him incapable of performing 
any business at or before the time of the execution of said convey- 

ance, and he denies that he had been kept under the influence 
16 _— of opiates or narcotic remedies at or before the time of said 

conveyance. Defendant denies that he forceibly removed the 
said decedent from one room to another, as charged, but he removed 
him, by the advice of his physician and at his-request, because it 
was more suitable and comfortable. 

He denies that he excluded from the room the rest of decedent's 
family or any of his relatives or acquaintances, as charged, or that 
he resorted to any deception or artifice or knowingly misrepresented 
his condition or ever stated to any one that his father was in nocon- 
dition to see a minister or ever denied permission of any cler-yman 
to see him or interposed any obstacle whatever to such visits, except 
at short occasional intervals, under the physician’s advice. 

He denies that he ever stated to Mrs. Scott or Mrs. Christy or to 
any one else that his father was in no condition to make a will or 
forbade them from seeing him or charged them with a design of in- 
ducing the decedent to make a will. 

He denies that the said deed of conveyance was induced through 
any fraud, undue inaduence, or duress. He admits that he had re- 

sided with his father for.several years, the other members of 
17 his family, including the complainants, having heartlessly and 
without good cause abandoned their father for many years 
and leaving no one to tuke care of him or wait upon him but this 
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defendant; and during all that time this defendant did all in his 
power to perform the proper duties of a son to bis father, but he 
denies that he was supported by said decedent, as charged. 

Defendant denies that during that time he rendered no services 
for the decedent that a father has not the right to expect from his 
son, but, on the contrary, he rendered valuable services and con- 
tributed to the support of his father. He denies that he had no in- 
dependant source of income, as charged. 

le denies that he has received large amounts from the property 
of his father and applied then to his own use. He had for a lon 
time the management of the estate of his father and did all within 
his power to aid him, but such estate has, for eauses arising out of 
seizure by the military authorities and other causes beyond the con- 
trol of either this defendant or his father, produced but a very small 
— and has brought this defendant into great indebtedness and 
trouble. 
This defendant denies all of the allegaiions of paragraph 5 
18 inconsistent with the most entire honesty and integrity or 
inconsistent with any duty due from a son to his father or 
from himself to any of his relations. 

Hesaysthat during all the last illness of his father he devoted to him 
his whole time and strength, both day and night; so far as possible 
gave every possible facility for visits to him from his clergyman, 
his friends, and relatives ; employed physicians for him at his own 
expense, towards the payment of which said complainants did not 
contribute, and gave to him every possible comfort and care, while 
these complainants, his own children, failed to contribute money, 
time, or care and apparently desired to see him only to secure in 
some way some benefit from his property after his death, none of 
them having scarcely visited him for many years, nor having mani- 
fested any interest in his welfare during that time, but, on the con- 
trarv, frequently sought to injure his feelings in different ways, hav- 
ing towards him most unnatural hostility and treating him at times 
with great cruelty. This defendant says that said decedent when 
he executed the said conveyance was in the full possession of his 

mental faculties and fully understood its purport and effect ; 
19 that it was done under no improper influence and without 

any misrepresentation or fraud, but was for a ‘valuable con- 
sideration and in substantial pursuance of his intention, which he 
had formed at least twenty years before his death. 

6th. Further answering, this defendant says that more than twenty 
years ago his father and mother became involved in a most distress- 
ing controversy, out of which arose separation and very bitter and 
protracted litigation, in relation to which this defendant espoused 
the cause of his father with great earnestness, while the complain- 
ants took up the side of their mother, showing great hostility to their 
father, by reason of which occurred great variance, and intercourse 
between said complainants and their father almost ceased, and so 
continued until a few months before the decease of their father, when 
said Leonard Mackall sought to renew it, but only for a short time, 
during which time he procured him to execute such will of Decem- 
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ber, 1879, as before described. Some time after the commencement 
of such unfortunate controversy, this defendant being in full accord 
with his father, and having acquired some property of his own, 

and working with and for his father, an arrangement and 
20 agreement was had between this defendant and his father by 

which his father promised aud agreed, for a valuable con- 
sideration, to convey to this defendant the property on the corner of 
14th street and New York avenut, in this city, when he should: be 
able to procure the legal title thereto, and placed this defendant in 
possession of the same. He then commenced to improve —. 
erty and paid out large sums therefor and incu great in : 
ness, to wit, several thousands of dollars, in and about improving the 
same, relying upon said promise, and has ever since, to the best of 
his ability, devoted himse-f to the care and management of the saine, 
incurring very large expense and indebtedness thereby, but has never 
been able to realize but small income therefrom, owing to its having 
become involved in very expensive litigation. Defendant refers to 
the frequently repeated declarations of said decedent a ring in 
the printed record of Mackall and others vs. Richards & others, in 
the Supreme Court of the United States, where he stated his having 
given said property to this defendant and his intention to makea 
deed therefor, as appears by the following extracts, to wit: 


21 Extract from Answer of B. Mackall; Sr., in.said Suit, Dated July 
the 12th, 1871. 


“That he purchased said lot and promised to give it to his son, 
Brooke Mackall, Junior, at some future time, but has not since been 
in a financial condition to carry out such intention and has never 
given him any conveyance of said lot nor any paper-writing relat- 
ing to said lot.” , 


Deposition in Same Case of Brooke Mackall, Sr., November 28th, 1865. 


I purchased lot 7, in square 223, in November, 1851, of Key and 
Dunlop one half, the other half of W. W. Corcoran, and paid them 
for the same. The trustee, W. H. Nichols, refused to give a deed 
for Key and Dunlop’s half unless they paid him some four or five 
hundred dollars which he claimed of them. I had to file a bill in 
chancery by my attorney, W.S. Cox, who obtained a decree in my 
favor some years since. 

Mr. Corcoran also refused to give me a deed unless I paid him 
additional for some back taxes, which I refused to do. I never did 
get a deed until the other day, since his return from Europe. This 
property I gave to my son, Brooke Mackall, Jr., some years ago, and 
1e has had it in possession ever since and has subdivided them 

into six lots. There is not a more valuable property in 
22 __—sithe city, as is the belief of many good judges. He rented 
the part occupied as a restaurant of the 9th of February, 
1863, —n _ been drawing the rent ever since. The Secretary of 
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War took nearly the balance December 20th, same year, and prom- 
ised to pay fairly for it. Not getting a deed, I could not give him 
one. In examining the record of tax sales of some other property 
he accidentally found that Mr. Hyde, Mr. Corcoran’s clerk, had pur- 
chased it at a tax sale nearly some two years before thut. In a few 
days it would have been beyond redemption. He called on Mr. 
Hyde and obtained from him a transfer of the certificate of sale 
from the corporation, on which he obtained a perfect deed from the 
corporation of Washington city, as per act of Congress making such 
sales a perfect title, as the court had decided. I gave for the prop- 
erty in 1851 30c. per foot, and Mr. Reed, on the corner below, gave 
25c. per foot. He sold his small lot and house the other day for 
seventy thousand dullars, as per his statement in your possession. 
Mr. Corcoran gave fifteen thousand dollars for his residence on “H” 
street and paid only eight cents per foot for adjoining lots now en- 

closed in his garden. It would now bring ten dollars a foot. 
23 =‘ Such is the advance of property in this city. Why should 

my son be deprived of that advance’? Had the Secretary 
not have taken it it would have brought him much more than 
those highly respectable gentlemen that valued it on their oaths 
put it. 


Respectfully, 
(Signed) B. MACKALL. 


Sworn to and subscribed before me this 28th day of November, 
1865. 
(Signed) CHAS. P. WANNALL, J. P. 


Letter from B. Mackall, Senior, to Quartermaster General Meigs, ia Same 
Case. 


Wasninoton, March 3, 1866. 


Maj. Gen’l Meigs, quartermaster general. 


_ Sir: During the lifetime of Gov. Corwin I employed him indi- 
vidually in behalf of my son, Brooke Mackall, Jr., of this city, who 
owns the lot on corner of New York avenue and 14th street, occu- 
pied by the paymaster general’s department, to procyre and collect 
from said department what was due to said Brooke Mackall, Jr., 
for rent and use of the premises. Since Gov. Corwin’s death 

neither Brooke nor myself, as his agent, has ever recognized 
24 anv one except Black, Lamon & Co. as attorneysin the prem- 
ises, as will appear by power of attorney to them from Brooke 
Mackall, Jr. Mr. Corwin desired me to allow his partner, Judge John- 
son, to assist in the claim, but I refused to allow any one but him- 
self tu take charge of it, having confidence in him as an old friend, 


Very respectfuily, 
(Signed) B. MACKALL. 
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B. Mackall Sr.’s relinquishment of all right, &., to the amount 
awarded for the use of the property corner of 14th street and 
New York avenue, which is also in said case. 


I hereby relinquish all right to and authorize Brooke Mackall, 
Jr., to receive the amount awarded for use of property on 14th street 
and New York avenue, as it is his. 

(Signed) B. MACKALL. 


Witness: 
(Signed) L. G. BRANDEBURG. 


October 22nd, 1867. 


In consequence of which said supreme court, during the lifetime 
of his father, affirmed a decree that defendant had an equitable title 
to the said property. 

As to most of the other property mentioned in said deed, it has 

been very much encumbered by deeds of trust, tax titles, &c., 
25 _— but it was understood and agreed more than 20 years ago that 

it was to be the property of this defendant, and upon this 
understanding he has had possession and incurred indebtedness 
and made improvements from time to time. At different times 
there have been sales for taxes, and defendant purchased it at such 
tax sales, one of said deeds at tax sale being in the handwriting of 
said B. Mackall, Sr. 
_ All of the property mentioned in Exhibit “A,” in the city of 
Washington, except lot 7, in square 223, was conveyed to this de- 
fendant by C. W. Pairo and others December 21st, 1863, recorded 
in Liber R. M. H. No. 16, folio 240, in the office of the recorder of 
deeds, the original deed being in the handwriting of said B. 
Mackall, Sr. 

The said B. Mackall, Sr., during his life executed two wills, one 
dated August 5th, 1870, and the other July 29th, 1876, both heing 
in his own handwriting and properly witnessed by three witnesses, 
in each of which he devised to this defendant all the property he 
had, both real and personal ; and defendant says that the said deed 
‘of February 27th, 1880, was in pursuance of and to carry out thie 

purpose which he had for more than twenty years and the 
26 verbal agreements he had made from time to time concerning 

the said property, on account of which this defendant says 
that he would have been entitled in equity to have had a convey- 
ance thereof decreed even if such conveyance had not actually been 
made. : 
And now, having fully answered, the defendant prays that the 
bill of complainants be dismissed with costs. 

: B. MACKALL, Jr. 


W. WILLOUGHBY, 
Solicitor for Defendant, B. Mackall, Jr. 


District oF CoLUMBIA, 88: 


Brooke Mackall, Jr., being sworn, says that he has read the above 
answer by him subscribed and knows the contents thereof, and that 
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the facts therein stated upon his personal knowledge are true, and 
that the facts therein stated upon information and belief he believes 
to be true. 
Sworn to before me this 2nd day of June, A. D. 1882. 
(Signed) R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., Ass’t Clerk. 


27 Exceptions to Answer of Defendant, B. Mackall, Jr. Filed July 
10th, 1882. 


In the Supreme Court of the District of Columbia. 


LEONARD MACKALL et al. 


v8. } Equity No. 8038. 
BrooKE MACKALL, Jr., et al. 


And now come the complainants, by their solicitors, and except 
to the portion of the 6th paragraph of the answer of the defendant, 
Brooke Mackall, Jr., which embraces alleged extracts from the rec- 
ord in the case, in the Supreme Court of the U.S., of “ Mackall et al. 
vs. Richards et al.,” and for their exceptions the complainants say 
that the said alleged matter of record cannot be plead “in hac 
verba,” but only by way of reference, and that the said alleged mat- 
ter of record lacks the required authentication of the cirtificate and 
seal of the clerk of the said court, and plaintiffs pray judgment re- 
quiring the said defendant to file an amended answer, with costs to 


the defendant. 
ROBERT M. NEWTON, 
S. 8S. HENKLE, 
Solicitors for the Complainants. 


28 Order of Court (by Agreement of Solicitor for Defendant, B. 
Mackall, Jr.) Made Oct. 5th, 1882. 


Supreme Court of the District of Columbia. 


LEONARD MACKALL et al. 
v8. b auity No. 8038. 
BrookE MACKALL. 


This cause coming on to be heard upon the exceptions to the 
answer, it is, by concent of the parties, adjudged and decreed that 
the extracts referred to in said exceptions in paragraph 6 of the 
answer be stricken out of said answer as a part thereof without 
prejudice to any claim of right to introduce the same in evidence 


on the part of the defendant. 
A. B. HAGNER, Justice. 
Oct. 5th, 1882. 


Agreed to. 
W. WILLOUGHBY, 
Sol. for Def’t, B. Mackall, Jr. 
S. S. HENKLE, 
R. M. NEWTON, © 
Sol’c’s for Comp’ts. 


at 


’ 
a 
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29 Replication. Filed Oct. 5th, 1882. 
In the Supreme Court of District - Columbia, — day of October, 
. 188 


LEONARD MacKALL e¢¢ al. 


v8. ‘ | eguiy No. 8038. 
Brooke MAcKALL, Jr., e al. 


The complainants hereby join issue with the defendant, Brooke 


Mackall, Jr. 
3 ROBERT M. NEWTON, 
S. S. HENKLE, 
Solicitors for Complainants. 


30 Seperate Answer of Robert Christy and Katherine Christy. 
Filed May 8th, 1883. 


In the Supreme Court of the District of Columbia. 


LEONARD MAcCKALL et al. 
v8. In Equity. No. 8038. . 
Brooke MaAckKALt, Jr., e al. 


The seperate answer of Robert Christy and Katherine Christy, his 
wife, defendants above named. 


These defendants, for their seperate answer to the bill of complaint 
of said complainants, say : 

1. They admit all and each of the averments in the first para- 
graph of said bill contained to be true. 

2. They likewise admit the averments contained in the second 
paragraph of said bill. | 

3--On information, knowledge, and belief, they admit the aver- 
ments in the third paragraph of said bill. 

4. On like information, knowledge, and belief, they admit and 
aver the truth of the averments in the fourth paragraph of said bill 
of complaint. | 

5. As to the averments in the fifth paragraph of said bill, 

31 these defendants and each of them, answering, say that they 
; believe the averments therein as to the alleged deed “. 
execution, recording, and the nature and contents thereof, as 1n said 
paragraph last above mentivuned, to be true; they and each of them, 
upon knowledge, information, and belief, admit the truth of the 
averments in said paragraph contained as to the malady that at- 
tacked and illness that proved fatal to the said Brooke Mackall, 
Senior, deceased. Upon knowledge, information, and belief they 
admit and assert the truth of the allegation therein, that during the 
entire period of his illness the decedent, was in a condition of body 
and of mind that rendered him incapable of performing any business 
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act; they are unable to admit or deny the allegation in said para- 
graph as to the condition that the said decedent was kept by the 
opiates and narcotic remedies prescribed by his physicians during 
said last illness, for want of sufficient knowledge, information, or be- 
lief, though they and neither of them have any reason to doubt 
that the mind of said decedent during the time last above men- 


‘tioned was greatly affected, its intelligence weakened, and its 


clearness diminished by the character of the medicines pre- 
32 scribed and administered by said physiciansduringsaid last ill- 
ness to the said decedent ; they likewise admit that at the time 
mentioned in said paragraphs said decedent was removed from the 
room heretofore occupied on said second floor of said boarding-house 
to a small and less comfortable room on the third floor of said board- 
ing-house, but they are not sufficiently advised nor is either of them 
to admit that such: removal was made forcibly by said defendant, 
Brooke Mackall, Jr., if said complainants intend by said term to 
emply the use of actual physical force, though they and neither of 
them have any doubt but that at the time of said removal and fora 
long period of time anterior thereto and subsequently and to the 
ending of said fatal illness the said decedent was wholly under the 
influence and control of the will of said defendant, Brooke Mackall, 
Jr., and incapable of resisting such control by said defendant, Brooke 
Mackail, Jr., by reason of advanced age, physical weakness, and 
mental debility on the part of said decedent at the time of the re- 
moval last aforesaid and at and during the times aforesaid. 
33 Defendants, upon information and belief, admit the truth 
of the remaining averments in said paragraph of said bill of 


~ complaint to be substantially true, and likewise concede the equities 


and each of them in said bill of complaint contained to be well 
founded, and ask that the several aro ie therein contained may be 
granted and allowed by this honorable court. 


(Signed) ROBERT CHRISTY. 
KATHERINE CHRISTY. 


County or WasHINcToN, ie 
District of Columbia, =f 


We and each of us do solemnly swear that we and each of-us has 
heard read the foregoing answer by us subscribed and know the con- 
tents thereof, and that the facts therein stated upon our personal 
knowledge are true, and that the facts therein stated upon informa- 
tion and belief we and and each of us believe to be true. 


(Signed) ROBERT CHRISTY. 
KATHERINE CHRISTY. 


Sworn to before me and signed in my presence this 7th day of 
May, A. D. 1883. 
[Seal E. D. F. Brady, U.S. Commissioner. ] 


; E. D. F. BRADY, 
United States Commissioner in and for the District of Columbia. — 
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34 E. D. F. B., exam’r in chancery. 
Compl'ts’ Testimony. Filed May 8, 1883. R. J. Meigs, C’k 
In the Supreme Court of the District of Columbia. 


LEONARD MACKALL at al. 


v8. uity No. 8088. 
Brooke MACKALL ef an . 


Depos:tions on the part of the complainants; 2 exhibits. 


The clerk will please file. 
E. D. F. BRADY, 
Examiner in Chancery. 


Filed May 8, 1883. 
R. J. MEIGS, Clerk. 


35 | Caption. 
In the Supreme Court of the District of Columbia. 
LEONARD MackA_t et al., Complainants, 


brn Equity. No.8038. Doe. 


v8. 
Brooke Macxkatt et al. 
District oF CoLUMBIA, 88 : 


Be it known that at an examination of witnesses begun and held 
on the twenty-second day of December, 1882, and. continued from 
time to time, by adjournments within noted, until the sixth day of 
April, A. D. 1883, when the depositions hereto attached were taken, 
I, E. D. F. Brady, an examiner in chancery, did cause to be - 
ally present at the office of S. S. Henkle, Esq., No. 460 Louisiana 
avenue, in the city of Washington, in said District, Leonard Mack- 
all, Louise M. Owens, Thomas Owens, D. B. Mackall, Francis E. 


Shepperd, Wm. H. S. Ease, Rosalie W. Mackall, Robert Christy, — 


Peter Carroll, Virginia W. Parker, Geo. E. Kirk, Eliz. W. Robertson, 
& D. F. Murphy to testify on the part of the complainants in a cer- 
tuin cause pow pending in the supreme court. of the District of Co- 
lumbia, wherein Leonard Mackall ¢ al. are complainants and Brooke 
Mackall e al. are defendants. is 


36 Certificate. 
District oF COLUMBIA, 88: 


I, E. F. Brady, examiner in chancery, do hereby certify that, in 
ursuance of notice given by solicitor for compl’s, the depositions 
ecse attached were taken down by me and reduced to writing in 
the presence of and from the oral statements of the witnesses at the 
times and places designated in the caption above, and after the same 
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had been reduced to writing were then and there by me read over 
to the witnesses and by them subscribed in my presence and in the 
presence of counsel for the parties respectively within noted, who 
were then and there attending, the witnesses having been by me 
first duly sworn to testify the truth, the whole truth, and nothing 
but the truth touching the matter at issue in said cause. I further 
certify that I am not of counsel for any of the parties to said cause 
or in any manner interested therein. 
E. D. F. BRADY, 


Examiner in Chancery. 


37 (Index to depositions omitted here in printing. See general 
index.—Clerk.) 


38 In the Supreme Court of the District of Columbia. 


LEONARD MACKALL e¢ al. 
v8. bn Equity. No. 8038. 
BrRooKE MAcKALL éé al. | 


Met this 22d day of December, A. D. 1882, at 2 o'clock p. m., at 
the office of S.S. Henkle, Esq., No. 460 La. Ave. N. W., in the city 
of Washington, D.C., pursuant to agreement of counsel, for the pur- 
pose of examination of witnesses produced on the part of the com- 

lainants in the above-entitled cause, the complainant, Leonard 
Mackall. with his solicitors, Robert M. Newton, Esq., and S. S. 
Henkle, Esq., and the defendant, Brooke Mackall, Jr., and his solic- 
itor, W. Willoughby, Esq., being present. 

Whereupon Mr. Willoughby states that, being otherwise engaged, 
he desires to be temporarily absent, and reserves his right to appear 
at any time and object to any evidence which is incompetent and 
immaterial and to cross-examine the witnesses, and that he is will- 
ing that the solicitor for complainants may proceed notwithstanding 
his absence. 


39 Deposition of Leonard Mackall. 


LEONARD MACcKALL, one of the complainants, of lawful age, re- 
siding in the city of Washington, D. C., being first duly sworn ac- 
cording to law, deposes and says, in reply to interrogations pro- 
pounded to him by Messrs. Newton and HENKLE: 


By Mr. Newron: 


1 Q. Are you Leonard Mackall, one of the complainants in this. 
cause ? 

A. [ am. 

2 Q. What relation did you bear to the late Brooke Mackall ? 

A. I am his eldest child. 


By Mr. HENKLE: 
3 Q. When and where did your father die? 
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A. He died in March, 1880, in the city of Washington, D. C., at om 
the corner of 4} and C streets N. W. tae 

4Q. Did he leave a will or not? Be 

A. He left a will. 

5 Q. State whether or not the will has been admitted to probate ; 
and, if so, when and where. 

A. It has been admitted to probate in the orphans’ court of the 
District of Columbia, in April, 1880, the day after he was buried. 

6 Q. Who is the executor named in the will ? 

A. Lam. 
40 7 Q. State whether or not you have given bond and quali- 
fied as executor. 
A. I have not. 


By Mr. Newron: 


8 Q. Will you produce and hand to the examiner a certified copy 
of said will, to be filed as an exhibit in this case? 
A. I will. | , 
9Q. Did or did not your father at any time previously to his 
death deliver his will into your possession ? 
A. He did. 
10 Q. Please state when and at what place this delivery occurred. 
A. He directed me to meet him at the Ri House, on 15th 
street, and to wait for him, on the 9th of December, 1879. 
11 Q. What was the object of his appointing this interview ? 
A I did not know until I met him, and he then gave me the 
will. 
| 12 Q. What did he direct you to do with the will? 
; A. He directed me to put it in the savings bank corner 15th St. 
: and New York avenue. . 
13 Q. Did you follow out his directions ? 
A. I did, immediately, take it over and put it in the bank. 
14 Q. Were you or were you not ever trustee of your father? 
41 A. I was. 
15 Q. When were you appointed trustee ? 
A. In the winter of 1874. 


Counsel for complainants hereupon gives notice that he will put 
in evidence a certified copy of tlhe deed of trust. 


16 Q. Where is the original of that deed of trust at present? 

A. I delivered it to Mr. Willoughby. 

17 Q. How came it to be delivered by you into the hands of Mr. 
Willoughby ? 

A. I received a postal card from Mr. Willoughby in February, 
1880, on the 25th of February, stating that he wished the deed of 
trust to use in connection with the suit he had brought for me against 
Richards ¢ al., of ejectment. I brought it to him next day. 

18 Q. Have you ever seen that deed of trust from that time to the 
present? 

A. I have not. 

3—159 
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19 Q. Have you ever applied to Judge Willoughby for the deed 

of trust ? 
A. I have. 

20 Q. What was his reply ? 

A. He stated that Brooke Mackall, Jr., the defendent in this cause, 
had it. 

21 Q. Please state the circumstances under which you were made 

trustee by your father of the real estate. 
42 A. He sent for me and told me that he and Brooke had 

quarrelled, and that he had stood his abuse long enough; that 
he bad left him without a dollar and without any means of gett'ng 
anything to eat, and that he did not intend to submit to it any 
longer; that he intended to have a new trustee. He asked me who 
was the proper one to be the trustee. I advised him to see Col. 
Christy, my brother-in-law, and see if he would not accept the trus- 
teeship. Father ageed with me,and we both went to see Mr. Christy, 
who refused on the ground that he was his son-in-law. Father then 
told me that I would have to be the trustee. I told him that I would 
on one condition, and that was that he would have no further business 
transactions with my brother Brooke. 

22 Q. Did your father state upon this occasion anything as to his 
fears of being defrauded by his then trustee or by any one else? If 
so, state what he said. 

A. He stated that the property was controlled by Joseph Hill, as 
trustee, and in fee simple, and that .he believed that he, Hi!l, and 
Brooke Mackall, Jr., were conspiring to defraude him out of his 

property. 
43 23 Q. Did he execute to you at this time a deed of trust? 
A. He did. 

24 Q. What language did he use to you directory in its meaning 
as to what he wished you to do under that deed of trust ? 

A. After the deed of trust was given me he directed me to draw 
the rents and to take complete control of all his affairs. 

25 Q. Was this deed of trust recorded ? 

A. It was. 

26 Q. How long a time after its execution was it recorded ? 

A. I think a year or more. The deed will speak for itself. 

27 Q. Please state the cause of the long delay in the recordation 
of the deed. 

A. Two or three months after I received the deed: from my father 
I met him on the street. He asked me if I had had the deed re- 
corded. I replied that my hours of business prevented me from 
having done it. He said, “Bring me the deed and I will have it 
done.” I brought him the deed the next morning and handed it to 
him. Hesaid,“ Now you will have to give me the money. I never 

have acent.’ I gave him the money for the purpose of hav- 
44 ing the deed recorded. Some time after this father stated to 
me that the deed had not been recorded; that on the night 
after he had taken the deed Brooke Mackall, Jr., had taken it out of 
his pocket and had refused to return it to him. 
28 Q. What impression or recollection have you of the length of 


ae 


BROOKE MACKALL, JR., ET AL. 


time that the deed was kept from record by being in the possession 
of Brooke Mackall, Jr.? 

A. I think three or four years. I’ll state a year or more. 

29 Q. What acts in pursuance of the deed of trust did you per- 
form for your father ? 

A. I collected the rents from some of the tenants the first month. 
Those that refused to pay me said that Brooke Mackall, Jr., had 
been there and had directed them not to pay to any one but to 
himself. I reported the fact to father, who then gave me a written 
notice to each one of the tenants directing them to pay the rents to 
me; that Brooke Mackall, Jr., was no longer his agent, and that he 
had appointed me in his place. I again reported the facts to father 
that some of the tenants still refused to pay. Father then went 

with me to see the tenants and we met Brooke there. The 
45 tenants said that they did not know who to pay the rents to. 

Brooke asked one of the tenants who rented the house to 
them. They said he did. Brooke then said,“ You must pay the 
rent, then, to me.” Father replied that the property was his and 
directed them to pay to me. : 

At this point of the examination Mr. Willoughby, solicitor for 
Brooke Mackall, Jr., appears and states that he objects to all lead- 
ing questions, to all incompetent testimony, to all declarations of 
Brooke Mackall, Sr., and conversations between the witness and 
Brooke Mackall, Sr., and to all irrelevant testimony which has been 
or may hereafter be offered by complainants’ coynsel. 


Adjourned to Saturday, December 23, 1882, at 1 o’clock p. m. 


46 Wasuineton, D. C., Dec. 23, 1882. 


Met persuant to adjournment, the complainant and his 
solicitor, Mr. Newton, being present. 
The examination is continued in the absence of Mr. Willoughby, 
solicitor for defendent, Brooke Mackall, Jr., he having requested the 
examiner todo so. The defendent, Brooke Mackall, Jr., present. 


Whereupon the examination of LeonarD MacKALL is resumed by 
Mr. Newron as follows: 


30 Q. Did the interview between your father and yourself or his 
trustee with tenants occur in connection with the Washington or 
Georgetown property ? 

A. In the testimony I gave on yesterday I referred to the Wash- 
ington property, situated in Fouudry Place. 

31 Q. Did or did you not, as trustee of your father, attempt to 
collect rents from his real estate located elsewhere than in Wash- 
ington? If so, state the circumstances in connection therewith. 

A. I collected rents from some of the tenants in Georgetown and 
was refused by others on the ground that they did not know who 

to pay to. They stated that Brooke had been over there and 
47 had directed them not to pay me any morerents. I repurted 
the facts to my father. Father and myself went over to 
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Georgetown and saw the tenants. He told them that the property 
was his; that Brooke was no longer his agent, and that he had a 
pointed me in his place, and he directed them to pay to me. e 
found Brooke there, and this conversation occurred in ke’s pres- 
ence. Brooke asked them who rented them the property. They 
replied that he had. Brooke then told them they must pay to bim. 
Father said that he thought it a great pity that he could not collect 
the rents from hisown property. Brooke then became very abusive 
to father. Father told him that he, Brooke, had managed his prop- 
erty so long, and that be had never paid him any of the rents col- 
lected and had neglected to pay the taxes. 

32 Q. Did any remark drop from your father at that time indicatin 
that his son Brooke was deluded into the thought that he own 
your father’s property ? 

A. Father stated to Brooke in my presence that he had managed 
his affairs so long that he really believed Brook believed the prop- 
erty belonged to him. 


48 Counsel for complainants hereupon suggests that the ab- 

sence from the examination of the counsel for the defendant 
is disapproved by him; that he has great repugnance to asking 
leading questions, an¢ that it is in accordance with the requirements 
of proper practice and its usages that the adverse counsel should be 
present ; that he wishes to say that he will avoid as far as possible 
during the absence of opposite counsel the asking of leading ques- 
tions, but wishes to state that the adverse counsel by his absence 
loses the benefit of his right to suggest the fact of a leading question 
when counsel may be led inadvertently to putting his questions in 
that form. 


33 Q. What was the understanding between your father and your- 
self as to the commission you were to receive for collecting his rents? 

A. The understanding was that I was to receive the usual per- 
centage. 

34Q. Did you deduct your percentage when you paid him the 
rents collected by you ? 

A. I did not. 

35 Q. Why did you not? 

A. I knew that he needed the money. 

36 Q. What was your father’s means of living at this time ? 
49 A. He had no means except what I had given him in the 
few rents I had collected. 

37 Q. What is your knowledge of the sources of revenue to which 
he looked at this time for support ? 

A. From the rents of his property. He looked to the rents of 
his property. 

38 Q. Did you during this period advance him any money or 
moneys ? 

A. I did. 

39 Q. State fully the extent you aided him and gave him money 
for his support subsequently to your having been made his trustee. 
A. When father sent for me, before I was made trustee, I found 
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him very unwell and without any provisions to sustain life. I found 
ae - vi been oe his — cooking in a bed-room, and — 

e had nothing at all to eat and no prospects tting any. ) 
stated to me that he had not a cent. 4 asked him if Brooke had 
left him in such a condition. He said that he had. I asked bim 
if he wanted anything to eat then. He said no; that he had eaten 
his breakfast; that he had gotten some little meat and bread and 

some tea and showed me the utensils in which he had cooked, 
50 _—ibut stated that he had got the food on credit. I gave him 

some money at that time. I gave him money at different 
times. I saw him every day. I gave him the money on that occa- 
sion to pay for his room rent. I think it was $20.00. 

40 Q. Did you or did you not contribute further to the support 
and comfort of your father subsequently to the execution of the 
deed of trust? If so, state the facts. 

A. I have at different times as far as my means would permit. 
I have given him car tickets. When he stated that he would like 
to go to church) I have given him money for putting in the contri- 
bution box, he having stated that Brooke never gave him any and 
had never allowed him any money for any purpose; that twice 
during the year he, Brooke, would pitch him a twenty-five cent 
piece and would sav in a rough manner: “Go and have your hair 
cut.” 

-41Q. Can you state from your memory ..approximately the 
amount of the money furnished by you to your father curing the 
latter part of his life? 

A. t dia. at one time, have an account of what I gave him. 
I think it was from $350.00 to $400.00; this would cover the 
period from 1873 to his death. 

42 Q. Did you institute a suit of ejectment for your father against 
Alfred Richards and others? 

A. Idid. . 

43 Q. Please state the substance of the first conversation between 
you and your father on the subject of that suit. 

A. Father stated to me that he and Brooke had quarreled, and 
that those quarrels would always occur when he did not do every- 
thing to satisfy Brooke’s wishes and demands; father and I agreed 
to bring the suit of ejectment against Richards. 

44 Q. Who was your counsel in the action against Richards? 

A. Mr. Willoughby. 

45 Q. Did or did not your father and yourself confer together in 
regard to getting the deed of trust in order to have it recorded? If 
so, please state the substance of your father’s remarks. 

A. We did; father stated to me that he had tried to get the deed 
from the defendant in this case, Brooke, Mackall, Jr.; that he 

had asked him several times for the deed of trust, and that 
52 Brooke had always refused to give it to him; that he had 
come to the conclusion that he would get out a search war- 
rant to get possession of it. I asked him if he could not get in any 
other way, and he replied that he knew of no other way. 
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46 Q. Please state the means resorted to by your father in regard 
to getting possession of the deed of trust. 

A. I requested him to go to Mr. Willoughby and get him to get 
it. He did see Mr. Willoughby; Mr. Willoughby got it. 

47 Q. Was anything said in your presence, by your counsel in the 
ejectment suit, as to having the deed of trust recorded,and as to the 
a ef therefor- of getting it from the defendant, Brooke Mack- 
all, Jr.? 

A. Mr. Willoughby told me that suit could not be brought with- 
out the deed was recorded ; that he had applied to Brooke to have 
it recorded, and that he would see him again. 

48 Q. Did you have a contract, in writing or otherwise, with Judge 
Willoughby as vour counsel in the ejectment suit ? 

A. I did have a written contract with Mr. Willoughby. I agreed 
to give him twenty-five per cent. and twenty-five dollars in cash. 


53 Counsel for complainant- hereby gives notice that he refers 

to the contract in writing, filed as an exhibit in the testimony 
taken in case of Brooke Mackall, Jr., vs. Alfred Richards e¢ al., in 
equity, No. 8118. 


49 Q. Did your father, during his illness and before, manifest 
practical interest in the suit of ejectment against Alfred Richards et 
al.? If so, please state the circumstances indicating that interest. 

A. Hedid. I went with father on two or three occasions to see 
Mr. Willoughby in regard to the then pending suit of ejectment. 
During his illness we had many conversations. He was very anxious 
that the suit might terminate in my favor as the plaintiff in the 
case. Hespoke of Brooke’s management of that property. He stated 
in his conversation that Mr. Emory had sworn that Brooke had 
shown him a deed for this property in dispute; that he never had 
given Brooke a deed, and that if a deed was shown to Mr. Emory it 
was a forgery. 

50 Q. After the suit was instituted, the deed of trust hav- 
54 ing been recorded, did you or did you not have the deed of 
trust delivered into your hands by Judge Willoughby ? 

A. I did. Judge Willoughby delivered it to me. 

51 Q. State the circumstances of the redelivery to Judge Wil- 
loughby by you of the deed of trust. 

A. I received a postal card from Judge Willougiby, I think, on 
25th of February, 1880, asking me to bring him the deed of trust ; 
that he wished to use it in the then pending suit of ejectment against 
Alfred Richards et al. 1 delivered the deed to Judge Willoughby 
the next day and asked him why he wanted it. He said that he 
wanted to carry it down home to prepare some papers in relation to 
the aforesaid suit of ejectment. 

52 Q. Had any conversation ever occurred between you and your 
counsel in the ejectment suit previously to this time—February 25, 
1880—in regard to taking the testimony of your father in that case ? 
If so, state what it was. 

A. I had a conversation with Judge Willoughby during my 
father’s last illness, in the month of February, 1880. I told Sedan 
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Willoughby that it was impossible for father to attend the trial, and 
i asked him if he did not think it better to have father’s dep- 

55 osition taken. He replied, “ Yes.” I told him I would re- 
port the fact to father. 

53 Q. Did you have any impression from Judge Willoughby’s re- 
marks to you, or did you not, what statements you should make to 
your father? If so, state what he said the statements should be. 

A. I did. Judge Willoughby told me to say to father that he 
thought his deposition better be taken, and for me to say to father 
that he might expect him at anv time. I reported to father what 
Judge Willoughby had said. Father replied that he was very 
anxious, and that he thought it had better be done. I so reported 
to Judge Willoughby. 

54 Q. Did or did not your counsel, at any time previously to the 
date of this postal card to you, February 25, 1880, give you to un- 
derstand that your suit had been continued, on motion, on account 
of vour father’s illness ? 

A. He did. | 

55 Q. Please state whether or not the parcels of real estate em- 
braced in the deed of ,trust to you are the same as those embraced 
in the alleged deed of February 27, 1880, which you are attempting 

to have set aside in this cause. 
56 A. They are the same. 


Counsel for complainants gives notice that he will introduce a cer- 
tified copy from the record of the alleged conveyance of February 
27, 1880. 


56 Q. Did any conversation occur between ogee counsel and your- 
self in which he promised to notify you of the day of trial of the 
ejectnent suit? if so, please state what it was. 

A. Yes, sir; he told me that he would notify me in time to be 
present at the trial. 

57 Q. Did he ever notify you of the trial of the case ? 

A. He never did. 

58 Q. Did Judge Willoughby ever visit your father during his 
illness in company with yourself? 

A. He never did. | 

59 Q. When was your father taken with his last illness ? 

A. On the 9th day of January, 1880. 

60 Q. Where did it occur? Were you present with him? If so, 
state what occurred in connection with bis attack. 

A. I saw father every day; sometimes in my room and some- 

times we would meet at the Riggs House. On this occasion 
57 we were at the Riggs House together. He complained of 

feeling very unwell. I advised him to go in and get a drink 
of brandy or whiskey. He declined my invitation. He said that 
he must go home and asked me to accompany him, which I did. 
We walked together down 15th street, then down Penna. Ave. until 
we got to 4} street. I wanted to go honte with him; he told me 
that I had better not; that I would meet Brooke there; that Brooke 
had such animosity towards me that he did not want Brooke to know 
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that he ever went with me. He told me to meet him at the Riggs 
House the next morning, and that he thought he would be relieved 
of his suffering before then. I went to the Riggs House the next 
morning, according to promise, and did not find him there. I waited 
awhile and then went to his house, on corner C and 4} street-, and 
found him in bed, much worse than when I left him the day before. 


Judge Willoughby hereupon appeared at the examination. 


58 61 Q. How long did you remain with your father on this 
occasion, and state what occurred between you and him. 

A. I staid with him a half hour or more, until he told me that he 
was afraid Brooke would come in; that if he, Brooke, did come in 
while I was there it would make it very uncomfortable for him after 
I had gone; that he had such animosity against all his brothers and 
sisters. 

62 Q. Did you father state upon this occasion any apprehension, 
in a particular manner of what the defendant, Brooke Mackall, Jr., 
might do to him on finding that you had been there? 

A. He told me that Brooke would abuse him in jan unheard-of 
manner; that he would holloa at him and call him an old hy 
crite; that he tried not to reply to Brooke’s insults, for he was afraid ; 
he did not know what might be the result. 

63 Q. How often did you visit your father after this? When was 
your next visit to him? State what occurred on that occasion. 

A. He asked me to come and see him every day, which I did, re- 
maining sometimes a short while and at other times longer—for ten 

days or more. 
59 64 Q. During this period of time was the defendant, Brooke 
Mackall, Jr., present atany timein your father’s room? And, 
if so, state what occurred between your father and yourself and the 
defendant, Brooke Mackall, Jr. 

A. I never met Brooke Mickall, Jr., there until I had made ten 
or more visits. On the occasion of meeting Brooke there I found 
father sitting up in his chair, and Brooke also in the room, sitting at 
the table examining some papers. After shaking hands with father 
and asking him how he felt he replied that he was feeling much 
better. I asked him what he had for his breakfast, and I think he 
replied that he had an egg and some tea, and that he was feelin 
very weak. I asked him what time he would get his dinner. 
think he said at four o’clock. I asked him if he had no nourish- 
nent in the meantime. He said that he believed the doctor had 
ordered something for him, but that he had not got it yet.. I asked 
him to let me go out and get him some milk. fe cai no; that he 
would try to get along; that the Almighty would provide fur him. 

Brooke Mackall, Jr., then spoke up and told me that he 
60 thought I had better attend to my own business. I believe 

I stated that that was my business. Brooke Mackall, Jr., said 
that he was attending to father, and that he would see that he got 
some nourishment. Father replied, “ Well, Brooke, it isa long time 
coming.” Brooke then ordered me out’of the room. Father said, 
“ My son, your brother has a right to come to see me, and why de- 
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bar him of that pleasure?” Brooke then commenced heaping abuse 
upon father, stating to father that he thought it was very strange 
that I would be visiting him now, when I had not fora great many 
years. Father said to me that he was always pleased to see me. 
Angry words then occurred between Brooke and father. Brooke 
said that the room was his, Brooke’s, and that he paid for it, and 
that he did not want any intrusion from me, or words to that effect. 
Father then said to me, “ My son, ¢ou, then, can get me the milk.” 
I went and got the milk and gave him a glass of it to drink, which 
he relished. 

65 Q. What was your reply to the remark of the defendant that 
a paid for the room? And state what, if anything, occurred after 
that. 

A. I told him, Brooke, that the room was father’s; that 
61 father’s money paid for it, and that he was living, and had 
been, on father’s money for many years. Brooke replied, 
pare to a portion of the room, “This is my portion, anyhow.” 
replied that I would not trespass on his portion of the room. 
Father rose from his chair with bis hand pointing to Brooke, say- 
ing, “ Brooke, you have been more trouble to me than all the rest of 
my family put together.” Father then turned to me and stated, 
“You now see how he he” (Brooke) “treats me, and when you are 
gone it will be much worse.” Brooke told father that he would put 
the red flag on the New York avenue property., Father was very 
nervous. ' 1 asked father not to reply to anything more that Brouke 
should say. I told Brooke that he could no more put the red flag 
upon that property than he could put the flag on the dome of the 
Capitol and sell it. Father then said to me,“ My son, I am too sick 
and weak; you must stay and protect me. I cannot stand this 
— any longer.” I told father I would, I think, at the risk of 
my life. 


Adjourned to Tuesday, Dec. 26, 1882, at 1 o’clock p. m. 


62 . Wasuinaton, D.C., Dec. 26, 1882. 


Met pursuant to adjournment, the complainant, Leonard 
Mackall, and his:solicitors, Messrs. Henkle and Newton, and the de- 
fendant, Brooke Mackall, Jr., being present. 


Whereupon the deposition of Lzonarp MackaLt — resumed, as 
follows: 


By Mr. Newton: 
66 Q. Was your father afraid of the‘defendant, Brooke Mackall, 


Jr.? 

A. He was. 
. 67 Q. To what extent did your father live in fear of him? 

A. He has stated to me on several occasions that he was in bodily 
fear of him. 


-—6«68 FQ. Saree state any occurrences in addition te the one already 
4—] 
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stated going to show the state of fear in which your father lived of 
the defendant, Brooke Mackall, Jr. ? 

A. On one occasion, while I was residing in Baltimore, father paid 
me a visit. He said he was there without Brooke Mackall Jr.’s 
knowledge, and said that he felt like a freeman; that when at home 

he would retire early and rise early; that whenever he was 
63 thrown in Brooke’s company that Brooke was very abusive 

and overbearing. On another occasion, while sitting together 
in the Rigg- House, Brooke Mackall, Jr., passed. He asked me if I 
thought that Brooke saw him; that he did not want Brooke to see 
him and myself together; that it would result in unkindness from 
Brooke to him when they met. 

69 Q. In the year 1873 did or did not any conversation occur be- 
tween your father and yourself concerning the state of mind as to 
fear in which he was towards the defendant, Brooke Mackall, Jr. ? 

A. He did. 

70 Q. State the facts and circumstances. 

A. Father sent for me and told me that he and Brooke had quar- 
relled ; that he wished me to stay with him that night; that he was 
afraid Brooke might come in, and he did not know what might 
transpire. I did remain with him that night. 

71 Q. Please state any further remarks, if any, made by your 
father upon this occasion. 

A. I don’t remember any. . 
72 Q. Did or did not such remarks as the following’ fall from 
your father’s lips upon the occasion last stated, to wit,? “That he 
was in dread of Brooke Mackall, Jr.; that he believed that Brooke 

would like to get rid of him.” 
64 A. He did so state at that time and has also so stated the 
same at different times. 

73 Q. Did your father visit you frequently during 1879 at your 
rooms in this city or not? 

A. He did. He visited me almost daily during the summer and 
fall of 1879. 

74 Q. What was the subject generally of his conversations had by® 
him with you during the time above stated ? 

A. He always spoke of Brooke’s cruel treatment tc him. I re- 
member a visit he paid me after dark while I was living on 12th 
street. After entering my room he asked me if Brooke ever came to 
the house. I told him that he never did. He stated that he was 
afraid that Brooke was following him. A few moments afterwards 
the servant man rapped at my door and told me that my brother 
was down-stairs to see me. Father became very much worried and 
asked me to please not let him come up into the room nor to let him 
know that J was there. I told father that I would not let Brooke know 
that he was there. After returning from seeing Brooke he seemed 
very much relieved and asked me if Brooke inquired if he was there, 

and I told him that he asked no such question. I asked him 
65 why he was afraid ; that he had a perfect right to visit me, and 
he said that he did not want Brooke to know that,he did ; that 
if Brooke did know it he would abuse him when they would meet, 
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On another instance he told me that he wished me to meet him at the 
National Hotel for the purpose of going together to see Mr. Wil- 
loughby. I met him at the appointed hour. We walked up Sixth 
street to Louisiana avenue, when futher directed me to cross over to 
the north side of the avenue and to walk up the avenue until I got 
opposite to Mr. Willoughby’s office, near 4} street, and that he would 
remain on the corner of 6th street qnd Louisiana avenue; that if I 
saw Brooke to return to him; if not, to wait for him in the 

in the house in which Mr. Willoughby had his office. I did not 
meet Brooke and remained in the passage for a few moments, until 
father joined me. 

75 — you nurse your father during his last illness? 

A. I did. 

76 Q. When did you begin to nurse him? 

A. I 0g it was on the tenth day after he was first taken 

sick. 
66 77 Q. For what period of time did you nurse him ? 
A. For two weeks or more. — 

78 Q. Did you remain with him at night during that time? 

A. I remained with him constantly, day and night. 

79 Q. What was the character of the room occupied by your 
father as to its location and appurtenances for comfort for an in- 
valid at the time you began to nurse him ? 

A. The room was in the back building, on the second story; it 
was a large room, well lighted and well adapted, taking everything 
into consideration, as to the comforts of a sick man. It was sepe- 
rated frum the main portion of the house by a narrow passage, 
which prevented his groans from annoying the balance of the people 
in the building. 

80 Q. Was this room his regular room ? 

A. It was. 

81 Q. Did he remain in this rooin during his entire illness, until 
his death ? ' 

A. He did not. | 

82 Q. Was he removed to another room? And, if so, state the cir- 
cumstances attending his removal. 

A. I think that at the expiration of the two weeks from 

67 the time I began to nurse him father stated that he had 

heard some talking in the passage, and that he was afraid 

that Brooke might move him during my absence, and that he wished 

me to remain away as short a time as possible. He said this to me 

at the hour at which I was in the habit of going home to see my 

wife. On my return I found that father had been moved to a much 
smaller room in the main building, on the second floor. 

83 Q. Was there a flight of steps to go up in order to make the 
removal from one room to another ? 

A. There was a narrow passage about 20 feet long and a flight 
of steps hetween the two rooms. 

84 Q. Was anything said by your father, on seeing him after 
your return, as to the change of rooms? If so, please state it. 

A. On my return I found that father was moved, and, after seeing 
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him, I asked him what all this meant. He said that he was afraid 
of it, and remarked that he had so told me before I had gone away. 
He said that he was forcibly carried up into this room by some 
negro men; that all his appeals to the contrary were not listened to. 

85 Q. Did he state anything in connection with Brooke 
68 Mackall, Jr., in response to your question? If so, state it. 

A. Father told me that Brooke brought the men into the 
room and ordered them to move him. 

86 Q. How long after the removal of your father from one room to 
another did you remain with him as his nurse ? 

A. Two or three days. 

87 Q. Please state the character of the room to which he had been 
removed, as to size. 

A. The room was two-thirds the size of the room from which he 
had been removed; it had but one window, while the other had 
four, two fronting east and two to the west, and it was in no way 
adapted for a sick man, there being hardly room to turn around. 
The medicine had to be mixed in the passage for want of room. 

88 Q. On the particular night of your father’s removal did any 
excitement incident to the removal operate to cause you to go home 
and remain there or not? 

A. I remained with father that night. He directed a lounge or 
something to make me comfortable to be brought in, which was 
done, and I remained there all night. 

89 Q. Do you remember the effect upon the space of the room of 

that lounge being added to the furniture already in it? 
69 A. The lounge filled the room up so that we could hardly 
turn around. The room was very warm, and father directed 
me to put the window down from the top. 

90 Q. In the same room mentioned what conveniences for the 
delicate arrangements connected with an invalid, as to water-closet, 
etc., were there? 

A. There were none. The water-closet was convenient to the other 
room. You had to pass up and down a flight of stairs to get to 
the water-closet. The first room was perfectly private. 

91 Q. Please state your observation of your father’s physical con- 
dition during the first ten days of his illness. 

A. He became worse every ‘day, growing weaker. His sufferings 
were very intense. He stated that an enema had to be given him 
every day to relieve him of pain. 

92 Q. Please state the character of intercourse and the number of 
visits you had with the decedent during the first ten days of his ill- 
ness. 

A. I visited him every day. He was always pleased to see me 
and always said to me when I left to come the next day. He said 
that he always looked forward to my visits; that he only saw Brooke 

when he would give him his medicines, and that he was left 
70 alone most of the time; that if it were not for the servants of 
the house he did not know what he would do. 

93 Q. Did your father indicate to you acute suffering during this 
period ? 
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A. He did. 

94 Q. Please state the manner in which he indicated the suffer- 
ing you speak of. 

A. By groans. 

95 Q. During the two weeks subsequently to this period what was 
the decedent’s condition ? 

A. He grew worse every day; be became very weak and com- 
plained of sores. 

96 Q. Did you see on his person bed sores? 

A. I did, @nd immediately sent word to my sister, Mrs. Christy, 
ana told her of the facts. She sent pads for his bed, also a medi- 
cine cup, a bed-pan, and by my request would send him occasion- 
ally beef tea. 

7 Q. What treatment was adopted and pursued to relieve your 
father of his pains during the time of your nursing him ? 

A. I had to administer an enema composed of soap and teped 
water every day. 

98 Q. What was your father’s physical ability for moving him- 

self in bed and for taking nourishment? 
71 A. All nourishment and some of the medicines were given 
him by means of the sick-cup sent by Mrs. Christy. lle 
could not muve himself in bed; I had to raise his head and assist 
him in turning. 

99 Q. Please state the cause of your relinquishing charge of your 
father as nurse. 

A. My health. I was suffering with acute and spasmodic asthma. 

100 Q. Did you after giving up charge as nurse visit him? 

A. I did visit him the next day. 

101 Q. Did you see him upon that occasion? And, if so, please 
state what conversation occurred between you. 

A. I did, and he told me that a nurse had been obtained, and 
that he hoped now that he would not need my services as nurse, as 
he saw my sufferings would not permit me; that he would be glad 
to have mecome to see him every day. Heasked me not to remain 
long, as Brooke objected to me being there. 

102 Q. How did your father and yourself expect you to com- 
mand the means of getting to see him in the house? 

A. Father told me that I had his night-key, and that I could get 
up to see him at any time. He also stated, “ My son, have you 

heard from your brother Ben., who is living in Utah?” I 
72 told him I had not. He said that Brooke had that to an- 

swer for—poor boy going away. He said, “My son, you 
have my will, il 2 wish you to carry it out.” 

103 Q. Please state how many times. you saw your father after 
the interview last stated. 

A. I think two or three times. 

104 Q. What was hiscondition during the time or times that you 
last saw him, just referred to? 

A. He continued to grow week every day and seemed to be suf- 
fering very much. He had difficulty in breathing and seemed to 
be always in a stupor from the effects of the medicine. 
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105 Q. Did you see your father between the time last stated and 
his death ? 

A. I never did. 

106 Q. Please state whether or not you made any attempt to see 
him; and, if so, state the circumstances attending your attempts in 
that direction. 

A. I would enter the front door every morning with my night- 
key. When I arrived at the door of his room it was always locked, 
except on two or three occasions, when I met the nurse in the pas- 
sage preparing something for him or arranging the medicines and 
things on the table. I inquired of the nurse how father was. He 
always told me that he was no better. I told him that I would like 

to see him. He stated that father was sleeping, and that he 
73 had his orders from Brooke not to allow any one to see him. 


Adjourned to 1 o’clock p. m., Dec. 27, 1882. 


WasHInorTon, D. C., Dec. 27, 1882. 


Met pursuant to adjournment, the complainant, Leonard Mackall, 
and his solicitor, Robert M. Newton, Esq., and the defendant, Brooke 
Mackall, Jr., being present. 


Whereupon the deposition of LEONARD MACKALL is resumed by 
Mr. Newron as follows: 


107 Q. Please examine Exhibit A {filed with the bill in this cause 
and state whether or not it embraces the real estate owned by you- 
father in the District of Columbia at the time of his death. 

A. This exhibit embraces all of the property owned by my father 
in the District of Columbia, except lot 2, in square 5, lots 3 and 7, 
in square 17, and lot 2, in square 42, in the city of Washington. 

108 Q. Handing the witness a book in pamphlet form, he is asked 
to look on pages 123 and 222 and state whether or not you ever had 

any conversation with your father based upon the contents 
74 of those pages marked in pencil; if so, please state the sub- 
stance of the conversation. 

A. At one of the many visits of my father to my house he re- 
quested me—this was in latter part of summer of 1879—to go to 
the tax office and get the amount of taxes due on liis property. 1 
went there and got this pamphlet, being “Arrears of taxes for the 
vear ending June 30, 1879,” and father and myself together were 
sitting at the table in my room examining the amounts of taxes on 
the different lots, and he found that the lots before mentioned as- 
sessed to Brooke Mackall, Jr., and belonging to him, father, were 
not included in the deed of trust to me. 

109 Q. Did your father make any remarks in connection with the 
subject of his examination ? If so, please state what they were. 

A. He requested me to get the deed of trust to Hill. I told him 
that it could not be found. He said that these were valuable lots ; 
that he believed Hill and Brooke had combined to swindle him out 
vf his property. 
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110 Q. Were any further remarks and conversation had by your 

father upon this occasion? If so, please state them. 

A. Father stated that he intended to manage his own prop- 

75 erty hereafter. He figured up different amounts of mone 

which Brooke Mackall, Jr., had received from bim. He 
stated that they were large amounts. 

111 Q. Can you give the items embraced by your father in the 
figuring made by him? If so, state them. 

A. He said that Brooke had received from the Government, as 
agent for father, six or seven thousand dollars for the use of lot 7, 
in square 223, occupied by the Government during the war. This 
lot isin this city. He also stated that Brooke had received $11,000.00 
for lots sold on G St. between 13th and 14th streets, in this city, to 
Messrs. Steinmets and King; that he had also received the sum of 
$2,750.00 from the Treasury, being money’approp-iated by an act of 
Congress for balance due for rent of lot 7, square 223, used by the 
Government; also some turnpike stock of Washington and k- 
ville Turnpike Company ; that he had also received his rents from 
properties in Georgetown and Washington, together with other esti- 
mates which I don’t now remember, making, all told, quite a large 
amount of money. 

112 Q. When and where did the conversation occur ? 

A. It occurred iu my room in latter part of summer of 1879, in 

this city. 

76 113 Q. What was the character of the relation in the sense 

of social intercourse between the defendant, Brooke Mackuil, 

Jr.,and your father during the year 1879? 

A. They were not on speaking terms. 

114 Q. Please state, if you know the same, specifically the cause of 
this unpleasant state of feeling. 

A. Father stated to me that Brooke had collected $2,750.00, as his 
agent, from the Government; that he had asked Brooke for some of 
it, and that he, Brooke, had refused to give him any purtion of it; 
that he had asked Col. Christy to try to get from Brooke a portion 
of this money; that he was entirely without means; that he in- 
tended thereafter to manage ais own affuirs. He stated that he 
wished to leave Brooke; that his treatment was unbearable. These 
were the causes. 

.  115Q. During how long a time or about how long a time did this 

convers-tion last? 

A. For two or three hours. 

116 Q. During the year 1879 what was the habit of your father 
in respect to seeing you? And state what was the drift of his con- 
versation generally with you. 

A. At each and every one of his visits to me he would always 
speak of Brooke’s cruel treatment to him. These visits to 
ine were almost daily for a period of eight months or more. 

117 Q. Did your father state, in the conversation upon the 
the occasion last referred to by you or at any time during 1879, any- 
thing further touching the cause of the relation between the defend- 
ent, Brooke Mackall, Jr., and himse-f? 
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A. Father has stated to me at different times, from 1873 up to the 
time of his sickness, that his relations with Brooke were anything 
but pleasant, particularly so in the summer and winter of 1879; 
that he would like to get a house, so that my wife and I could live 
with him; that he wanted a home and proposed to me to go with 
him and look at a house on corner of New York avenue and 14th 
street. 


Objection —Counsel for the complainant- hereupon requests the 
examiner to again enter his objection to the absence of counsel for 
the defendant, Brooke Mackall, Jr., during the examination in this 
case upon the ground that adverse counsel:should always be present 
to suggest to the examining counsel any possible error he may com- 
mit in asking a leading question, to which counsel for complainant 
has great repugnance. 


118 Q. If you know of any further facts stated by your father dur- 

ing the year 1879 touching the cause of the estrangement be- 

78 tween the defendant, Brooke Mackall, Jr., and himself please 
state them. 

A. Father stated to me that he wished to have the house on High 
streel, in Georgetown, insured for the purpose of mortgaging it; that 
he was without any means at all; that he was suffering for suitable 
clothing ; that he was compelled to wear Brooke’s cast-off under- 
clothing, and that he wanted the means to live by himself. 

119 Q. Did he state, during the year of 1879 or at any time pre- 
viously, anything as to the management or action of the defendent, 
Brooke Mackall, Jr., concerning any particular piece of property in 
Washington or Georgetown? If so, please state what he said. 

A. He said that Brooke had been collecting his rents for many 
years ; he said that he had collected the rents of property on lot 7, 
in square 223, and had neglected to pay taxes on it and other prop- 
erties ; that he was under the impression that all the taxes had been 

aid. 

120 Q. Had you learned after you had been made trustee of vour 
father the exact improvements, if any, there were upon lot 7, in 
square 223, In this city? State what they were. 

A. Father told me that he had directed Brooke to buy the material 

for the purpose of building the Palace Market; he stated that 
79 he had directed Brooke to build or add tothe frame build- 

ing, which Brooke pulled down last spring (1882), and to 
appropriate the rents, which amounted to $1,200.00 a year, for two 
or three years to paying taxes, which Brooke failed to do. 

121 Q. Did your father state anything further to you as to the 
rents and profits arising from lot 7, square 223, in this city, and as 
to the use made by the defendent, Brooke Mackall, Jr., of the same ? 

A. He stated to me this frame building was used as a public hall 
for political purposes and as a dancing hall during the war, and 
that it was converted into a rest-urant; that the rents were to go to 
the payment of taxes on that lot and the balance of his property in 
Washington and Georgetown ; that instead of so doing Brooke had 
appropriated the money to his own use. 
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122 Q. Please examine the interrogatories, answers, and memo- 
randa which counsel for defendents introduced in the testimony in 
cause No. 8118, and state when, where, and by whom the same were 
written, and the circumstances attending the same. (Papers handed 
to witness.) 

A. During the latter part of the summer of 1879, at my room in 
this city, during one of father’s visits to me, he requested me to copy 
the questions I hold in my hand ftom a paper written by him, and 

that he would answer them. These questions were written 
80 by myself from the original given me by father; the answers 

to the questions were written by my father in my presence ; 
he also handed me the memoranda J hold in my hand, telling me I 
would probably need them. 

123 Q. How long did your father remain with vou on this occasion, 
and what was the substance of his further conversation ? 

A. He remained, I think, three or four hours—probably longer— 
and his conversation generally was Brooke’s cruel treatment to him. 
He also stated at that time that Brooke had only acted as his agent. 

124 Q. Where did you reside during the year 1860 and for several 
years — thereto? 

A. I resided with my parents in this city—No. 1905 Pennsylvania 
avenue N. W. 

126 Q. Who were the members of your father’s family at this 
time? : 

‘A. My parents; sisters Lilly, Covington, Hellen, and Eva, all of 
whom are now dead; Louise, now Mrs. Owens; Katherine, now 
Mrs. Robert Christy ; Brouke Mackall, Jr., the defendant; Benja- 
min, Donn Barton, and myself. 

126 Q. What was the relation, as to its character for the domestic 
virtues, of your father to the rest of his family during the years 
1857, 1858, 1859, and 1860? | 

A. He was a very domestic man—a kind father and an an affec- 
tionate husband. 


81 At this stage of the examination Mr. Willoughby, counsel 
for defendent, Brooke Mackall, Jr., appeared. 


127 Q. What business, if any, did you follow during years 1859 
and 1860? 7 

A. I think I was employed by the Government to settle some 
mint accounts, which work was done in my father’s room, in the 
Treasury Department, in this city. 

128 6. During this time how old were you? 

A. I was twenty-two. 

129 Q. What was your habit of intercourse with your father, 
socially and officially, at this time? 

A. We went together to and from the office every day. He often 
assisted me in my work. 

130 Q. Previous to this time had your father ever followed any 
other business than that of a Government employee? 

A. He was a broker for several years. 


5—159 


Ba 


34 | LEONARD MACKALL RET AL. VS. 


131 Q. Was your father or was he not of an enterprising and 
speculative turn of mind ? 

A. He was. He was always a large property-holder, continuing 
to buy and sell property up to that time, in 1859, and after that. 

132 Q. Was it your father’s habit during the time stated to an- 
ticipate the future by promising property to his different children ? 

A. No, sir. 

133 Q. During 1859 where was the defendant, Brooke Mackall, 

Jr.? 


82 A. He lived with my parents for a short time. During 
the winter he lived in Indiana. He was employed by the 
firm of Culberson and McCord. I believe it was a dry-goods firm. 

134 Q. Was the place in Indiana a town known as New Albany 
or not? 

A. It was. 

135 Q. Please state at whose instance and the circumstances under 
which the defendent took up his residence in Indiana. 

A. Mr. Culberson, one of the firm, was a cousin of my mother. 
My mother induced Mr. Culberson to give Brooke a situation. After 
Brooke went to New Albany to live and was employed there he wrote 
a letter to my father complaining of his treatment. My mother wrote 
to Brooke in reply, begging him to remain, telling him that the 
hard work would be only for a short time, and that she wished to 
make a business man of him. 

136 Q. About how long did the defendent remain in Indiana? 

A. I think only a few months. 

137 Q. Please state the character, within your knowledge and 
memory, developed by the defendent, Brooke Mackall, Jr., in the 
family about this time and subsequently. 

A. On his return home my mother stated to father that she was 
sorry that Brooke had returned; that she thought he had better 

have stayed there to learn the business. 
83 138 Q. Was the action and bearing of the defendent, Brooke 
Mackall, Jr., about this time uniformly affectionate. or other- 
wise towards the other members of the family? 

A. Soon after Brooke’s return from indiana he commenced to 
make trouble in the family by reporting to father each and every 
day, on his return from the office, matters connected with the family, 
getting the children punished, also the servants, for anything that 

id not please him ; or, in other words, he kept the house in a tumult 
at all times. 

139 Q. State any instances or circumstances going tu show the 
character of the said defendent as a member of the family at that 
time, if you know of any. 

A. At one time my mother wanted to get some groceries and found 
where they were kept that the dour was locked and that Brooke had. 
the keys. Mother sent my eldest sister, Lilly, to get them from 
Brooke. During the conversation Brooke struck Lilly over the 
head with the keys. At another time he told father that I had taken 
the horses and carriage to use for my exclusive pleasure, knowing 
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that father would be very angry. This is only a sample of what 
would occur every day on my father’s return from the office. 

84 140 Q. Howold was the defendent, Brooke Mackall, Jr., about 
the year 1859? 

A. He was 19 in the month of December, 1859. 

141 Q. What was the relation of your mother at this time in re- 
spect to maternal affection towards Brooke Mackall, Jr., and the = 
rest of the children ? ; oa 

A. She was always a kind and affectionate mother and wife, over- 2 

y looking Brooke’s faults, and often told him of her fears of his mak- 
ing trouble between father and mother. 

142 Q. Was there subsequently to the period of time referred to 
above any breach in the relation between your father and mother? 

A. There was. 

143 Q. To what extent did this breach go? 

A. 1 have on several occasions heard my mother advise my father 
to send Brooke from the house to prevent the turmoil and afraid of 
a breach that might occur between herself and her husband, which 

| she believed would be brought on by Brooke’s interferance in family 
matters. 
144 Q. Was there ever a divorce between your father and mother? 
A. There was. 
145 Q. From your own memory or by reference to the proper 
records, please state the date of the writ of divorce. 
- A. I never knew that there was a divorce uritil a short time ago. 
I do not know the date from memory, but on examining the 
85 decree in the special and general terms, which Mr. Newton 
has just handed me, I find the date of decree of special term 
to be November 9, 1865, and the date of decree of general term to 
be February 17, 1866, the divorce being a mensé et a thoro. 


Adjourned to December 28, 1882, at 1 o’clock p. m. 


WasHineaTon, D. C., Dec. 28, 1882. 
Met pursuant to adjournment, the complainant, Leonard Mackall, . a 
and his solicitor, Robert M. Newton, and the defendent, Brooke a 
Mackall, Jr., being present. a 


Whereupon the direct examination of LEoNARD MACKALL resumed 
by Mr. Newrov, as follows: 


146 Q. Was vour father an employee of the Government at the 
time he was taken with his last illness? 
A. No, sir. 
147 Q. At what time did he quit Government employ ? 
A. In the spring of 1859. ) 
148 Q. What was the style of the suit which resulted in the 
_ divorce of your father and mother, and when was it begun? 


Counsel hands witness the original bill in the said cause. 


86 A. Martha Mackall vs. Brooke Mackall, and filed January 
7, 1861. 
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149 Q. From the time of the institution of the suit for divorcee 
until 1869, who resided with your father ? 

A. At first Brooke Mackall, Jr., the defendent, exclusively ; after- 
wards Benjamin and Donn Barton. 

150 Q. Did the three afterwards live with your father all to- 
gether ? 

A. They did. 

151 Q. Please state the sources of your father’s income during this 
time. 

A. It was derived from his salary from the Government and from 
his rents. 

152 Q. During the above period of time how was the defendent, 
Brooke Mackall, Jr., supported ? 

A. Exclusively by his father. 

153 Q. After your father lost his office under the Government, did 
he have any source of income up to the time of his death besides 
the rents from his real estate ? 

A. He did not. 

154 Q. Please state the circumstances and the mode of your 
father’s life, as to the matter of personal comfort, after the year 
1869. . : 

A. Brooke, as his agent to collect rents, provided for him, as far 
as his living in different boarding-houses —, and refused to give 
him any portion of the rents collected by him. Father stated to me 

that he was compelled to wear Brooke’s cast-off clothing, and. 
87 Brooke kept him without any source of means.at all and 
dependent upon him, Brooke. 

155 Q. Since what time have you resided continuously in this 
city ? | 

A. Since the fall of 1866. 

156 Q. Refresh your memory by an- memoranda you may have. 

A. I made a mistake of 10 years; I meant to say 1876. 

157 Q. Were you or were you not ever employed by the Board of 
Public Works of this city? If so, state what years you were so em- 
ployed and what was your place of residence. 

A. I was employed in Board of Public Works in 1873 and 1874, 
and lived with my mother, 1905 Penna. Ave. N. W. 

158 Q. Where did your mother reside from the date of the writ 
of divorce from vour father? - 

A. 1905 Penna. Ave. N. W., in this city. 

159 Q. Did you ever reside in Bellefonte, Penna.? And, if so, 
state when. , 

A. I did; from the spring of 1866 to the summer of 1868. 

; 160Q. Please state the circumstances attending your leaving Belle- 
onte. 

A. I was in miserable health, and my father wrote to me and sent 
me money to come to Washington and live with him. On my ar- 
rival here he requested me to live with my mother until he would 
be able to obtain a house for us to live with him, which I did until 
the fall, when I went to live with him on 15th street. 
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88 161 Q. Until what time did you live with your father on 
15th street ? 

A. Until the month of May or June, 1869. 

162 Q. Please state the cause of your leaving vour father’s house 
at the time stated and the circumstances attending the same. 

A. On account of Brooke’s overbearing manner and insolence to 
my wife and myself I was compelled to leave Washington for Bal- 
timore, father and Brooke having quarrelled at different times for 
the reason of Brooke's lavishing money on the building and prop- 
erty belonging to another man. Brooke was improving the prop- 
erty tothe extent of regilding the chandeliersand mirrors, painting 

rtions of the house. Having obtained permission to get an ad- 
joining lot, he sodded it at the expence of $50.00; built a dividirg 
fence, improving and building an outhouse, putting in a water-closet, 
the appurtenances consisting of iron and terra-cotta pipe running 
a considerable distance to connect with the sewer, and other im- 
provements which, while being done, father often stated to him in 
my presence he thought useless and expensive, and that he wasspend- 
ing too much of his money on another man’s moperty, when he, 

father, was giving such a large rent. Uop easant feelin 
89 existed between father and Brooke. When father would make 

these statements to Brooke that he was spending too much 
of his money Brooke would abuse father in reply, and said that it 
would be a benefit to him, father, or words to that effect. Father’s 
reply was that he could not see it in that light! My wife and my- 
self often told Brooke that he ought not to talk to his father in that 
Ww 


ay. 
i163 Q. What was the character of the relation between your 
father and his children after February, 1866, and previously to that 
time ? 

A. It was always with kindness previous to that and at all times. 

164 Q. Please state any incidents which you may remember in 
your father’s life in his relations with his children about this time 
going to show the manner in which he regarded them. 

A. I remember of father taking my two sisters, Mrs. Christy and 
Mrs. Owens, to the Virginia Springs in 1867 or 1868. On their return 
they expressed themnselves as having had a pleasant time. On an- 
other occasion, in the summer of 1873, father every pleasant even- 
ing would visit my mother’s house for the purpose of taking my 
sisters to drive. I can remember of other instances. I cannot fix 

the dates of his visiting my mother’s house and meeting 
90  motherand others in the house—my sisters. His visits always 

seemed to be pleasant tohim. On those occasions my mother 
would bring him something to eat. He would always be invited by 
my mother and sisters to come and see them often. I can remem- 
ber another instance of receiving a note from my mother directed 
to my father, she requesting me to deliver it. Father stated to me 
some days after the delivery of this note that it contained a request 
for him to return to her and his family; that he had made up his 
mind to do so; that Brooke had made threats what he would do if 
he did. The latter part of father’s life he visited my sisters and 
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often stated to me how kindly he had always been received. At 
other times my wife, father, and myself dined with Mrs. Christy, his 
daughter. This occurred on Christmas day, 1879, by invitation. 
On our return home to my house he expressed himself as delighted 
with his visit. , 
- 165 Q. Please state anything within your knowledge as to the 
effect, in a special manner, on the mind of the defendent, Brooke 
Mackall, Jr., and upon his actions towards his father resulting from 
these experiences which you have just stated. 
91 A. Father stated to me that the cause of the quarrel between 
Brooke and himself which occurred in 1873, just before I was 
made trustee, was on account of father taking my sisters to drive and 
visiting my mother’s house. Hestated to me atthat time, and many 
times after, and during the first part of his sickness, that Brooke had 
been the sole cause of the trouble that had existed between his wife 
and himself, and that he had come to the conclusion for some time 
before that Brooke had stuck to him only for a selfish purpose. 


Notice.—At this point the witness and his counsel retires for con- 
sultation, which fact the defendant requests to be noted. | 


Upon returning, Mr. Newton asks: 


166 Q. When did your mother die? 

A. In February, 1879. 

167 Q. Did your father see her during her last illness ? 
A. Yes, sir; he did. 


168 Q. How old was your father at the time of his death ? 
A. Nearly 80 years old. 


Whereupon counsel for complainant- announced the close of the 
direct examination of the witness. 
92 At this point of the examination Judge Willoughby, so- 
licitor for the defendent, Brooke Mackall, Jr., appeared. 


Cross-examination by Mr. WILLovensy as follows: 


169 Q. What is your age? 

A. I am 45 years of age. 

170 Q. Are you the oldest child ? 

A. I am the eldest child of the family. 

171 Q. What was your business in 1859 ? 

A. I think I was employed by the Government in fixing up mint 
accounts in the Treasury Department in my father’s office. 

172 Q. How long did you remain in that employ ? 

A. I think a year or more. 

173 Q. What did you do then? 

A. I think I then went to Bellefonte, Pa. 


Suggestion.—Mr. Newton, counsel for complainant-, suggests that 
the witness have access to his own testimony given in cause No. 
8118, Richards e¢ al. vs. Brooke Mackall et al., for refreshing his 
memory as to the dates of his varied employments. 

Objection.—Counsel for defendent objects to this, and the cross- 
examination is resumed as follows: 
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176 Q. How long did you stay in Pennsylvania? 

A. I think until spring of 1862. 

177 Q. Where did you go then ? 

A. I went to Richmond, Virginia. 
93 178 Q. How long did you stay there? 
A. I don’t remember. 

179 Q. State when you returned to Washington. 

A. In the summer of 1865. 

180 Q. Did you reside with your parents up to the time of your 
going to Pennsylvania? 

A. I did. 

181 Q. Did your father live with your mother after the beginning 
of the divorce suit ? 

A. He did not. 

182 Q. Did you live with your father after the suit was com- 
menced or with your mother? 

A. I lived with my mother. 

183 Q. Did the rest of the children live with your mother or 
father ? 

A. They all lived with my mother, with exception of Brooke, at 
that time. 

184 Q. With whom did Brooke live? 

A. He lived with my father. 

185 Q. Where did your father go to live then? 

A. I don’t remember, but I think somewhere near by. 

186 Q. Which side did you take in that controversy ? 

A. I did not take either side. 

187 Q. Did you not take your mother’s side ? 

A. Not at that time. 

188 Q. Did you at any time; and, if so, when? 

A. I did when forced to do so by subpeena. 

189 Q. Did you not testify, in the case of Mackall vs. Richards, 
— Mr. Forrest, an examiner, that you took the side of your 
mother? 


Objection.—Objected to by the solicitor for complainants 
94 on the ground that the testimony itself is available and the 
proper evidence. 


A. I did, and say so now, but not in the commencement of the 
trouble, and only took the side of my mother after I found that a 
com promise could not be made. 

190 Q. Which side of that controversy was taken by the rest of 
the brothers and sisters, excepting Brooke ? 


Objection.—Objected to by Mr. Newton, who instructs the wit- 
ness not to answer, on the ground that the witness cannot give com- 
petent testimony upon matter alone within the knowledge of the 
parties themselves. 


A. I decline to answer. I do not know. 
191 Q. Did you ever hear any of the children express any sym- 
pathy for your mother in that controversy ? 
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Objection.—Counsel for complainants objects to all questions ad- 
dressed to the subject of any imaginary or alleged partizanship on 
the part of the children embraced in the interrogatory of counsel 
in connection with the divorve suit, on the ground that it is 
not proper matter for cross-examination and is irrelevant to the 
issue. 


A. I have. 
192 Q. Did they ever complain of the conduct of your father? 
A. They have. 
95 193 Q. Did any of them express any sympathy for your 


father in that controversy ? 

A. They did. 

194 Q. Who of them ? 

A. All who were old enough to judge of the difference between 
right and wrong. 

195 Q. Did they say that your father was right and your mother 
was wrong? 

A. They did say that both were wrong. 

196 Q. Did your father provide for his family after that suit was 
commenced ? 

A. He did as far as he was allowed by Brooke. 

197 Q. Did he provide before the suit liberally ? 

A. He did. 

198 Q. Was he kind to his family, his wife and children, during 
al] this period ? 


Objection.—Objected to by Mr. Newton on the ground that the 
divorce suit was confined “inter sese” to the plaintiff and defendent 
exclusively. 


A. Father has stated to me that Brooke was the main cause of all 
the trouble between his wife and himself, and that there were 
many times that he would have done for his family what he should 
have lone if he had not been prevented by Brooke. 


Ot_ .ction.—Objected to by Mr. Willoughby as not responsive, and 
question repeated. 


A. As far as I have any means of knowing he was at times. 

199 Q. Was he at all times? . 

A. Only when prevented by Brooke. 

200 Q. Were you a witness in the divorce case? 

A. I was, but an unwilling one. 
96 201 Q. In whose behalf were you called ? 

A. I think I received the subpeena by direction of Mr. Jo- 
seph H. Bradley, attorney for my mother. 

202 Q. Do you remember there was a subpeena? 

A. I think there was. 

203 Q. Then you don’t remember that there was a subpoena? Mr. 
Newton suggests that the subpoena may have been lost from the 
papers, as they have been out of the clerk’s office some time. 

A. It has been so long that I do not remember now. 
204 Q. Did you ever see your father strike your motner ? 
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A. I don’t remember. 

205 Q. Did you not testify in that case that your father struck 
your mother? 

A. I don’t remember that I ever did. I don’t think I ever did. 

206 Q. Didn’t you say that the manner and conduct of your father 
towards your mother for several years had been very violent, and 
that you had seen him strike ber in the presence of the children? 

A. I don’t remember; but I don’t think I did. 

207 Q. Was it true, whether you did or not? 


Objection.—Mr. Newton objects to manner in which question is 
propounded. 


A. I don’t think I can answer more fully than I have. 
208 Q. Did you say that for several years past you had 
97 known the children to have hardly anything to eat? 


Objection.—Mr. Newton objects to question, and asks counsel for 
defendant from what paper he is reading while propounding ques- 
tions to witness, and states that if it is a record embracing any tes- 
timony previously given by the witness it should be made known 
to the witness, or else such action is entirely unfair treatment. 

Counsel for defendant states that he is reading from a deposition 
signed by the witness, and hands it to the witness for him to look 
at. 


. A. I don’t care to read it; the deposition oe for itself. 
209 Q. Look at this deposition and state whether the signature is 
yours. 


Counsel for defendant hereupon offers certain depositions taken 
in said divorce case in evidence, being the d itions of Leonard 
Mackall, Louise Mackall, Catharine Mackall, Don Burton Mackall, 
Benjamin Mackall, and the exhibits referred to in the depositions 
purporting to be signed by Leonard Mackall. 

Objection.—Counsel for complainants objects tu the record matter 
offered in evidence upon the ground that as evidence it is improp- 

erly introduced on cross-examination and for incom tency, 
98 and that the depositions uf Catharine and Louise Mackall 

and of Don Barton Mackall and Benjamin Mackall, the first 
two of whom are now married ladies, has not been given in this 
cause and certainly cannot be matter for rebuttal by way of antici- 
pation ; and, lastly, that Benjamin Mackall is a resident of Utah 
Ter-itory, and that his evidence has not been called for by the com- 
plainants in this cause; and, further, counsel for complainants 
suggests that if this evidence is decided competent the record be put 
in evidence, and that it is improper that the complairants in the 
cause should be put to the costs of copying said depositions for use 
at the trial of the cause; whereupon counsel for defendent with- 
draws the offer for the present. 


Adjourned to Dec. 29th, 1882, at 11.30 a. m. 
6—159 
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Wasuinoton, D.C., Dec. 29, 1882. 

Met pursuant to adjournment, the og ag Leonard Mack- 
all, and his solicitor, Robert M. Newton, Ksq., and the defendent, 
Brooke Mackall, Jr., and his solicitor, W. Willoughby, Esq., being 
present ; hereupon the— 


Cross-examination of LEoNARD MACKALL resumed by Mr. W11- 
LOUGHBY as follows: 


99 210 Q. Did you give your deposition in the divorce case 
before you went South, in 1862? 
A. I don’t remember; I may have. 
211 Q. Can you refresh your recollection by looking at the depo- 
sition and state whether it was before or after ? 


Witness examines deposition. 


A. It seems to have been before I went South. 

212 Q. Was it sworn to by you after you returned from the 
South ? 

A. I cannot say that I recollect it. I don’t remember now whether 
I swore to this before I went South or on my return, but the record 
speaks for itself. 2 

213 Q. You remember that you made the statement and signed 
it before you went South, do you not? 

A. I do not. 

214 Q. Have you recently read that deposition signed by you? 

A. I have not, and do not remember of ever reading it. 

215 Q. Will you say positively to-day that your testimony was 
given in obedience to a subpoena when I say to you that the record 
shows that no subpcena was issued until 1866? 

A. That is my impression. | 


Objection.—Last part of the question objected to by Mr. Newton 
on the ground of obvious impropriety as to its manner. 


216 Q. Question repeated. 
100 A. Yes; to the best of my impression. I can’t remember. 
, 217 Q. Was it true that the conduct of your father towards 
your mother for several years prior to the beginning of the divorce 
suit was very violent; that you had seen him strike her in the pres- 
ence of the children ? . 


Objection.—Question objected to by Mr. Newton, and also all ques- 
tions which may be propounded touching the subject to which the 
counsel is addressing himself, on the ground of irrelevancy and in- 
competency. 


A. I don’t remember of ever having seen him strike her in the 
presence of the children. I may lave seen my father ina fit of 
passion at different times, but I do not remember of having seen him 
strike my mother. 

218 Q. You can refresh your recollection by looking at your own 
deposition, and then state whether it is true that the conduct of your 
father for several years had been very violent. 
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Objection —Objected to by Mr. Newton on the ground that it is 

not proper matter for cross-examination; that the record embracing 

the deposition of the witness has been put in evidence by 

101 counsel for defendant and pruper objection thereto noted by 

counsel for complainants, and any variance or inconsistency 

in that testimony and the deposition of the witness in this cause, if 

at all relevant, can only be decided ypon comparing the two classes 
of evidence. : 


A. This seems to be my testimony here. Of course it was at that 
time fresh in my memory. There isa portion of this testimony 
before me where I stated that my father would come up to my room 
and lie on the bed with me and say he knew he had a violent tem- 
per and could not at all times cvntrol it. I also remember of stating 
that instance to my father in the latter part of his life, particularly 
of our visit to my uncle, Benjamin Mackall, at Langley, Virginia. 
He also stated at that time that he always did have a violent tem- 
per, aud that Brooke had often reported, to him instances that had 
occurred in the family; that if he had threshed Brooke when he 
first brought a report from his mother to him it might have pre- 
vented the trouble between his wife and himself; that he had long 
since come to the conclusion that Brooke had sided with him for a 

selfish purpose. I also remember on several occasions, from 

102 1873 up to the time I ceased nursing him during his last 

_ sickness, that Brooke in his early days became a member of 

the church; that he had every reason to believe that Brooke would 

like to get rid of him, and he has stated to me that he believed that 
Brooke would poison bim if he dared. 


Objection.—All of answer which is not responsive to the question 
objected to by Mr. Willoughby for that reason. 


219 Q. Is it true that before that suit was commenced your father 
did not furnish the children sufficient to eat or did not furnish suf- 
ficient fuel for their comfort? 7 

A. To the best of my recollection, it is. He has stated since 1873 
to me that he was governed entirely by Brooke. 

220 Q. Did your father and mother during those years occupy 
seperate rooms ? . 

A. Just before the suit they did occupy seperate rooms in the 
same house, and also at times before the family trouble commenced. 

221 Q. During the years 1857, 1858, and 1859 and 1860, is it true 
of your father that he was a very domestic man, a kind father, and 
an affectionate husband ? 

A. I do not emphatically say that he was a kind father and 

103 an affectionate husband from the time that I was old enough 

to know that he was mv father up to the time that I last saw 

— — when he was contralied and under the influence of 
rooke. 


Objection.—Answer objected to by Mr. Willoughby as not respon- 
sive,and question repeated. 
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A. He was. 
222 Q. Which statement is true, this or the one that he had been 
very violent for several years; that he struck his wife and refused 
to furnish sufficient food and fuel for his family ? 


Objection —Mr. Newton objects to this question and others of this 
kind as being contrary to all precedent in cross-examination and 
instructs the witness not to answer the question. 


+ 


A. Both are true. Sits 
223 Q. Did your sisters and brothers all testify in that divorc 


case ? 


Objection.—Objected to by Mr. Newton, who instructs the witness 
not to answer the question. This objection is subject to the modifi- 
cation, namely, it is not in law presuinable that a witness, in answer- 

| ing such a question, can give his knowledge other than that which 
| is embraced in the record, which, in this instance, has been offered 
a in evidence by the counsel for defendant. 


a A. I never heard them testify. : 
. 224 Q. Do you know whether they did or not? 
| 104 A. Not of my own knowledge. 

225 Q. Did you suggest in your deposition then taken that 
Brooke was the cause of any difficulty between your father and 
mother ? 


Objection.—Objected to by Mr. Newton on the ground the answer 
can be only made as responsive to whatever may have been the 
issue in the divorce suit between Martha Mackall and the late 
Brooke Mackall; that that case is not on trial mm this cause. 


a A. I do not remember. 
be] 226 Q. Look at it and see. 
| A. I decline to answer. 
| 227 Q. If you did not then make such suggestion, can you ex- 
plain now why you did not? 


| Objection —Objected to by Mr. Newton on the ground that if the 
ae witness declines to answer the first question he is not required to an- 

| swer the next, as the answer to the first would be a condition prece- 
dent to the answer to the second, in logic and common sense. 


73 A. I cannot. 
am 228 Q. Can you tell why it was not suggested, in all the exami- 
nations on that trial, that Brooke had anything to do with the quar- 
rel between your father and mother, if it be so? 
A. I cannot. 
229 Q. Did any of the child. en live with your father from 
105 the commencement of that suit until his death, except 
Brovke ? 
A. They did. 
230 Q. Which of them ? 
A. My brother Benjamin, Donn Barton, and your humble servant. 
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231 Q. Name the times that you three lived with your father, and 
the extent. 

A. I will not be positive when my brother- Ben. and Donn Barton 
went to live with my father after father left my mother’s house, 
but I think it was a year or more, probably less; but I remember 
my brother Barton particularly lived with my father for several 
years from the time “ left my mother’s house. My brother Bar- 
ton and myself and wife lived with my father in years 1868 and 
1869. 

232 Q. Did your sisters, who are parties to this suit, ever visit 
your father from 1861 to until within a few weeks before his death? 

A. They did. 

232 Q. Mention where your father was and the occasions. 

A. I remember going with my sister, Mrs. Christy, to visit my 
father while he lived on 12th street, near the Kirkwood House, at 
that time. I think this was in latter part of 1865. I also remem- 
ber of my sister’s visiting my father, when he lived on 15th street, 

in the years 1868 and 1869—namely, Mrs. Christy and 
106 Mrs. Owens, I can also remnember, during the years 1867 or 

1868, I think, of my father taking my two sisters, Mrs. Owens 
and Mrs. Christy, to the Virginia Springs. 

234 Q. Have you named now all of the visits that you can during 
this period ? 

A. They visited him also during his sickness at different times 
while I was nursing my father. 

235 Q. Are those all ? 

A. I think so; all that I remember. There may have been more. 

236 Q. Did Brooke live with him during all this period ? 

A. I believe he did. 

237 Q. Did any of the children, during the last six years of his 
life, except yourself, visit your father ? 

A. Yes, sir. 

238 Q. Up to the time—just before his last sickness ? 

A. I think they did; I don’t remember. I know they visited 
him during his sickness. I heard my father state that he would 
. rather visit his children because it was unpleasant for them to visit 

him; that it was very repugnant to Brooke. 

239 Q. How many times did your sisters, Mrs. Owens and Mrs. 
Christy, visit your father during his last sickness? 


Objection.—Objected to by Mr. Newton on the ground that it is 
improper upon cross-examiination. 


- A. I remember of but one visit Mrs. Christy paid my father 
| 107 during his last sickness. There nay have been more. She 
: had sickness in her family and a young child; but she sent 
n him nourishment and pads for his bed, his back being covered with 
t : sores. 
: 240 Q. During these last six years was not your father frequently 

sick ? 
A. I remember of him being sick a year or so before that, when 
he was rooming in the house where Dr. Walsh now lives. I visited 
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him there. I don’t remember now of any other sickness of any 
serious character. 

241 Q. Which of your father’s children took care of him when he 
was then sick ? 

A. I don’t know that any of the children particularly ; I don’t 
know that he was sick enough for that. He stated to me—— 


Objection.—Counsel for defendant objects to witness giving in 
evidence the statements made to him by his father. 


Witness resumes: He stated to me that the servants waited on 
him, aud that Brooke, when he gave him his medicine, did it in a 
very rough manner. 

242 Q. Who was present when you made that visit to your father? 

A. I met Brooke in the room. I also met the lady of the house 
on another occasion. | 

243 Q. When did you first help your father by dy giving him 

money after the divorce suit was commenced ? 
108 A. I don’t think I gave him any money until 1873; he 
did not need any from me. 


Witness states that he did not intend the last part of the answer 
as recorded, as it was a side remark to defendent’s counsel. 


244 Q. Is that side remark true? 

A. Yes; for this reason: I did not live here a portion of the time. 

245 Q. Did he need it in 1873? 

A. He did when he sent for me. 

246 Q. Did he at that time have horses and carriages which he 
was using’? 

A. He did in 1873. 

247 Q. How much money did you give him then? 

A. I gave him $20.00 to pay for his room rent; money to pay for 
horse food, the amount of which I don’t remember. I know I paid 
for a load of hay. I gave him some to buy food ; I don’t remember 
how much; also money to pay some little bills he owed at the green- 
grocer’s for meats and groceries. I did keep an account, and from 
the best of my recollection the whole amounted to $350.00 or 
$400.00. , 

248 Q. Where is that account? 

A. I don’t know; [ believe, or I know, that it is in Baltimore, to- 
gether with other papers. 


__ Objection.—Question objected to by Mr. Newton on grounds that 
if the account were produced it would not be in evidence. 


109 249 Q. Will you produce that account? 
A. I would if it was in my power. 
250 Q. Is it in your power ? 
A. It is not. 
251 Q. Why not? 
A. That is my private business. 
252 Q. Can you name any other item except the $20.00? 
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Objection.—Objected to by Mr. Newton on the ground that the | 


question has been already answered. 


A. I think I can give you that. I paid for father $25.00 for 
building stalls in the stable ; $25.00 for hireof boy. It is impossible 
fur me to state what I paid for food for himself or the amount I paid 
for himself and horses. : 

253 Q.. Where did you get this money ? 

A. I was in the employ of the Board of Public Works in this city 
at a salary of $4.00 per diem. 

254 Q. Question repeated. 

A. As an employee of the Board of Public Works. 

255 Q. Did you have a family at this time? 

A. [ had a wife. 

256 Q. To whom did you pay $25.00 for building stalls? 

A. To the carpenter. 

257 Q. Who was he? 

A. I don’t remember. 

258 Q. Where were the stalls? 

A. In the stable. 
110 259 Q. Where was the stable ? 

A. In the alleyin the rear of the next house to where father 
was living on 13th street. 

260 Q. What period of time was covered. by these contributions 
from you ? 

A. From the time that he sent for me in the summer of 1873 up 
to the summer of 1874, I think. 

261 Q. What is your present occupation ? 

A. I have none. 

262 Q. How are you supported ? 

A. By my wife. 

263 Q. By the labor of your wife? 

A. Yes, sir. | 

- 264 Q. Were you aware that your father had made a parol gift of 
that property on New York avenue to Brooke in 18597? 


Objection.—Objected to by Mr. Newton on ground that the answer 


in this cause claims that said lot became the property of the defend- | 


ent for valuable consideration. 


A. I never was; I know he did not. 
265 Q. Are you aware that your father testified in equity case No. 
2373 that he did make such a gift ? 


Objection.—Objected to by Mr. Newton on ground that the matter 
embraced in question is not proper matter for cross-examination, it 
not having been touched upon in the direct examination, and for 

the additional reason that the said matter stands in the papers 
111 in this cause as withdrawn from the same by reason of ex- 

ceptions filed to the paragraph of the answer embracing said 
matter, which were sustained by the court by agreement of the so- 
licitor for Brooke Mackall, Jr. 


A. Not of my own knowledge; only from hearsay. 
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266 Q. From whom did you hear it? 
A. My father told me that he was compelled to do so. 


Counsel for defendant hereupon interrupts the witness and asks 
the following: 


267 Q. How is it that you say you know your father did not make 
a parol gift of this property when he told you he did and you were 
aware froin him that he had so testified ? 


Objection.—Counsel for complainants begs leave to call the atten- 
tion of the court to the fact that the question No. 266 had not been 
answered and stands upon the record with a meaning reverse from 
that which counsel for the defendant attempts to put upon the an- 
swer to question No. 267, the witness having been stopped from con- 
paltan hie answer to question 266 by the act of counsel for the de- 
fendant. 


A. If the counsel for the defendant would allow me to finish my 
answer he would know why. . 

268 Q. Have you read the record and the deposition of your father 
in that case, No. 2373 ? 


112 Objection.—Objected to by Mr. Newton on ground pre- 

viously stated, that the matter embraced in the question has 
been stricken from the record in the cause by order of court, and in- 
structs the witness not to answer the question. 


A. I decline to answer under the instructions of my counsel. 


Counsel for defendant insists upon having an answer to the ques- 
tion. 

Counsel for complaina-ts states that he waives his objection tothe 
witness answering the question for the reason that the evidence is 
precluded by order of court and would be expunged from the 
record if, at the proper time, the materiality of the answer might 
appear to afford any undue advantage to the defendant, asa matter 
of fact, in the light of the said order of court; secondly, he waives 
his objection because the question is immaterial and use the 
question could not be certified to the court before’ the first day of the 
January term in consequence of the vacation. 


A. I don’t think I have. 
269 Q. Have you read such a printed record and made notes upon 
it in yourown handwriting ? 
113 A. I do not remember. I certainly never made any notes, 
to my knowledge. 
270 Q. Are you aware that your father twice during his lifetime 
made a will devising his property to his son Brooke? 
A. Father told me that he had, and that both wills were com- 
pulsory. 
271 Q. Can you explain to me how a will is compulsory when the 
devisor acknowledges it to be his will and testament in the presence 
of three witnesses ? 
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Objection.—Objected to by Mr. Newton on the ground that it is 
not proper matter for cross-examination, incompetency, and that it 
is a question of law and not of fact, and instructs witness not to 
answer. 


A. Father has stated to me that the last one of these wills was 
brought to him by Brooke, together with three witnesses, in 1874 or 
1875, or after I was made trustee, when Brooke, knowing that father 
had made me trustee, and that he and father had made friends again— 
that Brooke stated to him, in the presence of these three gentlemen: 
“ Father, this is a new form of will. I want you to sign it.” 


Objection.—A nswer objected to by Mr. Willoughby as not respon- 
sive to the question, and— 


272 Q. Question repeated. 

A. I cannot answer, it being a question of law. 

273 Q. Didn’t you obtain from me a printed copy of the record in 

equity cause No. ‘2373? : 
114 A. I think I did. 
274 Q. Did not you read it? 

A. I read portion; not all of it. 

275 Q. Did you read the depositions of your father ? 

A. I don’t think I did. 

276 Q. Look at the pamphlet now shown you, being a printed 
copy of said record, and state whether memoranda on pages 18 and 
19 are not in your handwriting. 

A. They are not. 

277 Q. When was it your father told you that the will made by 
him had been compulsory ? 

A. In summer of 1879, soon after Congress made the appropri- 
ation of $2,750.00, and Brooke refused to give him any portion of it. 

278 Q. Are you aware that your father teetified that that money 


belonged to Brooke ? 


A. | am not; I never heard of that before. 

279 Q. Did you ever read a statement of your father sworn to on 
the 28th of November, 1865, appearing on pages 29 and 30 of the 
printed record in cause No. 93737. 


Objection.—Objected to by Mr. Newton on ground that it is not 
proper on cross-examination, and that it is part of same matter 
included in exceptions to paragraph 6 of the answer of the defend- 
ant, Brooke Mackall, Jr., in this cause, which exceptions were 
sustained by the court. 


A. I never, to my best recollection. 
280 Q. Have you read it now? 
115 A. No; I have not. 
281Q. —-. : 

Objection.—Objected to by Mr. Newton as silly and absurd, and 
mstructs the witness not to read the paper. Whereupon counsel for 
defendant reads aloud from the pamphlet the statement referred to, 
and asks = witness as follows: 
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282 Q. Have you ever heard it? 
A. Yes; I have heard of it, but never heard it read until now 
by vou. 

283 Q. Did you ever read his answer in that case in which he 
says that he purchased said lot and promised to give it to his son, 
Brooke Mackall, Jr.? 


Objection.—Objected to by Mr. Newton as to the latter part of the 
question, in addition to reasons in my previous objections, upon the 
ground that reading from the paper by the counsel is very close ap- 
proach to contempt of court, if not entirely in contempt, as all this 
matter has been excluded from this cause by order of court. 


A. I never did. 

284 Q. Do you not think it a little surprising that you have not 
read the record in that cause—2373—nor the depositions or record in 
the divorce case, and did not even know that a divorce had been 

decreed many years ago? 
116 A. I had such implicit confidence in my attorney at that 
time, by name Judge Willoughby, that I did not think it 
necessary. As I was not an attorney myself I left everything in his 
hands. I have never read the depositions in the divorce case, and I 
never knew that there was a decree of divorce until a short time ago, 
when I was informed by my attorney, Mr. Newton. 

285 Q. Did you read the depositions in the divorce case in the 
office of Mr. Newton? 

A. I never did, there or anywhere else. 

286 Q. Did you have them read ? 

A. No, sir. 

287 Q. Did you just now hear Mr. Newton state that you had not 
read those depositions until you read them in his office? 

A. I did not. 

288 Q. Did you hear Mr. Newton make a statement in reference 
to your reading those depositions in his office ? 

A. I understood him to say that I never knew there was a divorce 
until I heard him say so? 

289 Q. Question repeated. 

A. I did not, and he never made such statement. 

290 Q. Did you know of the contents of what you say was the 
will of your father made a few months before his death—before it 
was executed ? 

A. I did not. 
117 291 Q. Did you know anything about it? 
A. I did. 

292 Q. Did you talk with your father about it before he made it? 

A. I did not. 

293 Q. Did you testify a few days ago in cause No. 8118 that you 
knew the substance of that will before it was executed ? 


Objection —Objected to by Mr. Newton, and objection subse- 
quently withdrawn. 


A. I never did. 
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At 40’clock p. m. adjournment to Saturday, December 30th, 1882, 


ow 12.30 o'clock p. m. 
ca Wasnrneron, D. C., Dec. 30, 1882. 
he Met pursuant to adjournment, the complainant, Leonard Mackall 
an and his solicitor, Mr. Newton, and the defendant, Brooke Mackall, 
te Jr., and his solicitor, Mr. Willoughby, being present. 
the | Whereupon the cross-examination of LEONARD MACKALL is re- 
tee : sumed by Mr. WiILLoucnsy as follows : 
iS 
294 Q. When did you first know of the contents of that will? 
A. I first saw the will of December 9, 1879, the day after my 
father’s funeral, in the month of March, 1880. 
not 295 Q. Was that the first you knew of its contents? 
lin A. It was. 
2en 296 Q. Who had it when you first saw it? , 
118 A. I delivered it to the register of wills and asked him to 
hat give mea receipt for it. He refused todoso. I got it out 
eb of the savings bank corner 15th and New York avenue. 
his | 297 Q. Who put it in the bank ? 
di | A. I did. 
$9, 298 Q. When did you put it there? 


: A. On the 9th of mber, 1879, a few moments after my father 
the handed it to me. , . 
299 Q. Was it sealed ? 
A. It was. 
300 Q. And you knew nothing of the contents? 
A. I did not. 
not | 301 Q. Didn’t you take a memorandum in reference to that will 
| to Mr. Davenport ? 
A. I took a memorandum from my father to Mr. Davenport by 
nce father’s direction. 
§ 86. 302 Q. Did you talk to Mr. Davenport about it? 
ree | A. I told him that father wished him to give him the form of a 
will and I handed him the envelope. I don’t remember now what 
I said to Mr. Davenport. I told bim I would see him the next day, 
which I did, and he gave mea paper, which I gave to my father. 
the 303 Q. Was that the will he afterwards signed ? 
> it A. I do not know; I never read it. 
304 Q. Was that memorandum from which the will was made in 
your own handwriting? 
, 119 A. It was not. 
305 Q. In whose was it? 


Objection.—Objected to by Mr. Newton on the ground of unfair 
rou treatment to witness, he having already stated that he had not read 
| the paper delivered to Mr. Davenport, and the witness can only give 
his response to the question in the form of an impression or in- 
ference. 

A. I do not know. 
306 Q. Did you take it to Davenport in a sealed envelope? 
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A. I think it was; I will not be positive, but I remember that the 
envelope had “ Metropolitan Hotel” on it. 

307 Q. How long was your interview with Davenport? 

A. About two or three minutes. 

308 Q. What did you tell him ? 

A. I have already stated what I told him. 

309 Q. State it again. 

A. I think I told him that father wanted the form of a will, and 
I gave him this envelope; that was all I said. 

310 Q. Did you tell him you wanted a form or that you wanted a 
will drawn ? 

A. I told him I wanted a form. 

311 Q. What was the necessity of a memorandum from you- father 
in order to procure a mere form ? 

A. When my father handed me this paper I objected at first to 

deliver it. Father said as his agent he directed me to do it. 

126 312 Q. Question repeated. 


Objection —Objected to by Mr. Newton on ground that it is not 
properly a question of fact, but one of law. 


A. I cannot tell. 

313 Q. Did your father tell you what it was? 
A. He did not. 

314 Q. Why did you object, then ? 


Witness asks counsel whether the question propounded to him 
was what he knew was contained in the envelope. 
Counsel answers no. The question is, Why did you object, 
then ? 


A. I objected because I knew or supposed what was in the envel- 
ope related to the form of a will. 

315 Q. Did you talk over with your father any of the provisions 
to be put in the will? 

A. I never did. 

316 Q. Whose handwriting was the will in? 

A. I do not know. 

317 Q. Who were the witnesses to the will ? 

A. Doctor Grafton Tyler, Dr. Armstead Peter, and Dr. Louis 
Mackall. 

318 Q. Did you see any of these witnesses ? 

A. I did not. 

319 Q. When Mr. Davenport handed you the will or paper was 
it in a sealed envelope ? 

A. I think it was. 

320 Q. Did Mr. Davenport open the envelope that had the memo- 

randa in it while you were there ? 
121 A. I do not remember. 
321 Q. Did you know before your father’s death that he 

had named you as executor ? 

A. I don’t think I did; no, sir; I did not. 
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322 Q. Didn’t you tell Mrs. Corse that you had charge or would 
have charge of your father’s estate? 

A. 1 told Mrs. Corse that the property was all in my name as 
trustee and nothing more. 

323 Q. Did you not tell her or any others in that house that you 
had thivgs fixed or the property fixed so that Brooke would not 
have bread ? : 


Objection.—Objected to by Mr. Newton on ‘ground that it is not 
proper subject for cross-examination. 


A. I never did. 

324 Q. Did you ever tell any one that Brooke spent $80,000.00 of 
your father’s property ? 

. I may have. 

325 Q. Did you talk of that to your father ? 

A. Father has told me that Brooke had spent, together with some 
lots belonging to him that he found were not in the deed of trust to 
me, nearly or amounting to the sum of $80,000.00. 


Objection — Answer objected to as not responsive, and—— 


326 Q. Question repeated. 
A. I never told father that Brooke had spent $80,000.00 or any 
other amount, but he has told me. ; 2 
327 Q. Did you help your father to figure this out ? 
122 A. I don’t know that I ever did. 
328 Q. Have you not told persons that you did? 


Objection.—Objected to by Mr. Newton on the ground of incom- 
petency, the fact being that witness was trustee of his father at the 
time and business agent. 


A. I do not remember. 


At this point Mr. Henkle, solicitor for the complainants, ap- 
peared. 


329 Q. Why did you leave your father during his last sickness? 

A. On account of my health. I was suffering with acute and 
spasmodic asthma. 

330 Q. Were you discharged by your father? 

A. I never was. On the contrary, he requested me to come and 
see him every day or when my health would permit. 

331 Q. Were you not ordered out of the room by him? 

A. I never was. 

332 Q. Were you not requested by him not to come into the room 
again ? 

? I never was. . 

333 Q. Did you take articles away from his room which he re- 
quested you to return through Barton? 

A. I took his overcoat, which I had been wearing the entire 
length of the time that I nursed him; also his gold spectacles, 
penknife, gold pencil, Webster’s Dictionary, and some other articles, 
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which I don’t now remember, by his direction for safe keeping, 
and in the event of his death they were to become my property. 


123 Objection.—The - latter part of the answer objected to as 
not called for by the question. 


334 Q. Were you refused admission to your father’s room by his 
instructions ? 

A. I was not by his instructions, but by Brooke’s. 

335 Q. Will you look at that letter and say whether it is yours or 
not? 


(Handing witness a paper.) 
A. It is mine. 


Letter offered in evidence. 

Objection.—Objected to by Gen. Henkle on the ground that it is 
not proper in point of time to offer the letter in evidence, the proper 
time being when the defendant offers his testimony. | 

Whereupon Mr. Willoughby withdraws the letter for the present. 


336 Q. Were you charged with giving an overdose of medicine 
to your father? 

A. I was by Brooke. 

337 Q. What date? 

A. I think it was on the 9th or 10th of Feb., 1880. 

338 Q. Were you dismissed at that time? 

A. I was not. 

389 Q. How long after? 

A. I never was. ° 

340 Q. How long after that before you left? 

A. One or two days. 

341 Q. Was it one or two? 

A. I think it was two days; I am not positive. 

342 Q. Did you give him any medicine after? 

A. I did. 
124 343 Q. How many times ? 
A. Two or three times; probably more; I don’t remember 

now. 
344 Q. Don’t you know that Dr. Walsh said at that time when he 
discovered that the overdose had been given that you must be dis- 
charged as nurse or that he would quit the case ? 


Objection.—Objected to by Mr. Newton on ground that it is an 
improper question and an unfair way to treat the witness. 


A. I do not. 

345 Q. Don’t you know that Dr. Walsh complained of your actions 
as nurse ? 

A. Dr. Walsh told me that there seemed to be a conflicting opin- 
ion between Brooke and myself in regard to the nursing of father, 
and he thought a nurse ought to be obtained. I agreed with the 
doctor, and said that I had requested father on one ore more occa- 
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sions that a nurse had better be obtained : that it was impossible for 
me to nurse him while I wag suffering with the asthma. 


Objection.—Answer objected to as not called for by the question, 


and— 
346 Q. Question repeated. 
A. I do not. 


347 Q. Did you make memorandum of doses administered by you 
to your father? 

A. I did. 

348 Q. Did you make the memorandum now shown to you? 

125 A. I did, but not the date, which is in the handwriting of 

Brooke Mackall, Jr. I never dated as this is, and this is not 

the paper of the medicine given to father after he was moved from 
the large room where h- was first taken sick. 

349 ©. How do you know? 

A. Because the said overdose was given to my futher at 12 o’clock 
m., and it, the paper, was filled entirely on one side with writing, 
and that paper I took up from my father’s room the following day 
and kept it in my possession until I delivered it to Mr. Newton, and 
it was stolen off his desk during one of the days testimony was being 
taken in the case of Brooke Mackall, Jr., vs. Richards e¢ al. 

350 Q. What was the medicine of which there is said to have been 
an overdose ? , 


Objection.—Objected to by Mr. Newton on ground that the wit- 
ness 1s not an expert in matters of pharmacy. 


A. It was the same medicine I had been giving my father for a 
week or more. : 

351 Q. What was it? Was it not morphine? . 

A. Ido not know. It was not morphine, as fag as my knowledge 


goes. _ 
352 Q. Was it an opiate? : 
A. It may have been; I think it was, but an overdose never was 
given; it was one of Brooke’s many tricks to get rid of me. 


Objection.—Latter part of answer objected to oy Mr. Willoughby. 


126 353 Q. Were you not, while nursing your father, frequently 
onder the influence of liquor? 
A. I was not. 
; 8 Q. Did you not drink whiskey that was ordered for your 
ather ? 
A. I did; by my father’s request ; because I was suffering with 
the asthma. i also replaced it. : 


Objectiou.—Latter part of answer objected to as not responsive to 
question. . 


355 Q. Was the doctor summoned to relieve you- father of this 
alleged overdose ? 

A. I believe he was summoned by Brooke, but did not arrive for 
4 or 5 hours. 
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356 Q. Will you say that the doctor was not there in less than 15 
minutes after the discovery was made that you had given him a 
tablespoonfull instead of a teaspoonfull? 

A. Fact solem-ly swear that he was not. 

347 Q. Do you mean to say that after it was discovered that he 
had taken a tablespoonfull instead of a teaspoonfull that you allowed 
4 or 5 hours to pass before getting a doctor there? 

A. It was never discovered by any one that he had taken a table- 
spoonfull, and he had not. 

358 Q. What was that which he took a tablespoonfull of, as ap- 
pears in your own handwriting on this memorandum (handing 
witness the paper)? 

A. It was whiskey in a little milk which was given him every day 

while I nursed him by direction of the physician. 
127 359 Q. What did the doctor say when he got there? 

A. He said that he saw no indications of an overdose, and 
if any overdose had been given him it would have no effect ; that 
he had been taking the same medicine for some time; at the same 
time the doctor examined my father’s eyes and stated that there was 
no indication of an overdose. 

360 Q. Did he give him an emetic? 

A. I do not remember. 

361 Q. Are you aware that a considerable portion of the property 
mentioned in the deed in controversy was purchased by Brooke at 
tax sales? 

A. I am; he, as father’s agent, purchased the property at tax 
sales, and father’s money paid the taxes to prevent the property at 
that time from falling into the hands of Mr. Joseph H. Bradley, my 
_ mother’s attorney in the divorce case. 


Objection.—All that is not responsive to the question objected to 
by Mr. Willoughby. 


362 Q. How did you ascertain that your father’s money was used 
to pay the purchase-money at these tax sales? 
A. Because Brooke never had any employment ; he was supported 
by my father, and my father told me that he had allowed the taxes 
to accumulate and directed Brooke to pay the taxes 
128 and have the property put in his name to prevent it from 
falling into the hands of Mr. Bradley. 
363 Q. Is that the only way you know? 
A. It is. 
364 Q. Did you ever write to your father a note regretting that 
you had given the testimony in the divorce case ? 
A. I did. 
365 Q. When was that ? 
A. It was during the time I lived with him, on 15th street, in 
1868 or 1869. 
366 Q. Who rented the house on 15th street ? 
A. I suppose father did. 
367 Q. Did ou ever see the lease? 
A. I never did. 
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368 Q. Whom was that lease from ? 


Objection.—Objected to by Mr. Newton, witness having said that 
he has never seen the lease. 

Objection.—Counsel for defendant objects to the witness being 
prompted by counsel. 


A. Father told me he had rented it from Mr. Ulke. 


Objection.—Counsel for defendant objects to the part of an- 
swer not responsive to the question. 


369 Q. Did your father, a short time before the ejectment suit was 
brought, request you to give up your trusteeship and allow some one 
else to be trustee ? 

A. He did. 

370 Q. Did he request you to allow Brooke to be the trustee ? 
129 A. He did not. 

371 Q. Did he request you to allow Mr. Brady to be the 
trustee ? 


A. He did. 

872 Q. Don’t you know that Mr. Brady drew up a deed at the 
request of your father, to be signed by yourself and father, making 
Brooke Mackall, Jr., trustee ? 

A. I did not. 

373 Q. Look at that and see if that is -in the. handwriting of Mr. 
Brady (handing witness a paper). 

A. I don’t know Mr. Brady’s handwriting. 

374 Q. Did you know that one was drawn up making Mr. Brady 
trustee and signed by your father? 

: “° I knew it was drawn up, but did-not know it was signed by 
ather. 

375 Q. Look at this and say if that is your father’s signature 
(handing witness a paper). ' 

A. It is. 

376 Q. Did you decline to sign it? 

A. I did. : 

377 Q. Was Mr. Davenport your counsel when you had the will 
proved ? | 

A. He was at that time. 

rece a you ask him to bring this suit? 

A. I did. 

379 Q. How many lawyers und whom have you asked to bring 


this suit for you ? 


Objection.—Objected to by Mr. Newton. 


130 A. That is my private business. 
380 Q. Do you decline to answer? ; 
A. I do, because i think it has nothing to do with the case. 
381 Q. Why did you make Mr. Christy and his wife defendants? 


Objection.—Objected to by Mr. Newton on ground that it is not 
a ao a the witness, but one for the counsel who brought suit. 
1 
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A. I refuse to answer. 


After consulting with Gen’l Henkle the witness says: 
As far as my knowledge extends it was because he was in the 
family and he did not wish to interfere in family matters. 


Counsel for defendant requests the examiner to put upon the rec- 
ord the statement of Mr. Newton, made after the last answer of wit- 
ness was given, that the fact was that he, Mr. Newton, was not 
formally authorized to appear for Col. Christy. er 

Counsel for complainants, Mr. Newton, hereupon states that, inas- 
much as counsel for defendant wishes his remark to go on the rec- 
ord, he will further state that, whilst not formally employed by Col. 
Christy or by his wife, he understood that he represented Mrs. 
Christy. 

Counsel for defendant resumes as follows: 


382 Q. Did Col. Christy ever authorize his name to be used by 
you in this suit? , 
131 A. I don’t remember that he did. 
383 Q. Did he ever aid you in any way in the prosecution 
of this suit? 

A. He did not. 

384 Q. Has he ever suggested the employment of counsel or ad- 
vised you in any way in the prosecution of this suit? 

A. That is my private business, but I don’t think he ever did. 

385 Q. Didn’t Col. Christy prepare the rough draft of the bill to 
be used in this case? 

A. He did not fur me. 

386 Q. Did he for anybody ? 

A. He may have; I don’t know. 

387 Q. Did you ever see it—the rough draft? 

A. I never read any draft. I believe Mr. Davenport conferred 
with Mr. Christy. I never received any papers from Mr. Christy or 
gave him any instructions to prepare any papers in this case. 

388 Q. Don’t you know that your counsel, Mr. Newton, has had 
in his possession a rough draft of a bill prepared by Col. Christy ? 

A. I gave the papers prepared by Mr. Davenport to Mr. Newton, 
but I never read any papers prepared by Mr. Christy. I do not 
know that Mr. Newton has such papers. I never read any papers 
from Mr. Christy or written by Mr. Christy in connection with this 
suit that I remember. 

389 Q. Did you give your counsel papers that eame from Mr. 

Christy’s office ? 
132 A. I did. 
390 Q. What papers ? 

A. A bill drawn up by Mr. Davenport, which I have, I think, in 
MV possession now. 

391 Q. How came that bill, prepaired by Mr. Davenport, in Col. 
Christy’s oftice? 

A. i think Mr. Davenport left it there. 
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392 Q. Did you get it from Col. Christy or did you take it without 


leave? a 
- | A. I took it without leave. 
393 Q. Did you take it without Mr. Christy’ knowledge? 
A. I did. Mr. Christy was not present at the time. 
C- | 394 Q. If your counsel, Mr. Newton, hes or has had a rough draft 
t- of the bill prepared by Col. Christy in his possession, can you explain 
rt how he got it? 7 
A. I cannot. | 
> Counsel for complainant hereupon suggests a- follows: “ Except 
1 that you handed it to me.” 
5. Witness resumed as follows: I gave Mr. Newton all the papers 
Mr. Davenport gage me. 
395 Q. Bo you know that Col. Christy has stated that if that bill 
was taken from his office it was stolen? 


y A. I think I have heard so. 
396 Q. Who from? 
A. I don’t remember; probably from Mr. Christy himself. 
- 397 Q. Didn’t you testify in cause No. 8118 that Col. Christy pre- 
- pared the rough draft of the bill to be used in this case? 


- 138 Objection.—Objected to by Mr. Newton on the ground that 
3 the deposition of the witness in that caause speaks for itself. 


A. I do not remember. . 
398 Q. Didn’t you say that Col. Christy was with you in spirit in 
this case ? 
A. I don’t remember that. 
399 Q. Didn’t you say that he contributed money in this case? 
A. I never did. 
7} 400 Q. Did you say his wife did? 
A. I did. 
é 401 Q. Has she? 
j A. She has. 
402 Q. How much? ir 
A. That is my business. I have no right to say how much. vol 
: 403 Q. Has she contributed money ? a 
| A. She has. 
r 404 Q. With Col. Christy’s knowledge? 
A. I do not know whether with his knowledge or not. 
405 Q. Are you on good terms with Brooke? 
A. I certainly am not. 
406 Q. Have you been in years back? 
A. I was once. 
407 Q. How lately? 
A. Not since he swindled me out of my gold watch. 


' : Objection.—Objected to by Mr. Willoughby as not responsive to 
question, and— 


408. Question repeated. 
A. I think I was in 1876, the time he got the watch from me. 
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134 409 Q. Has there not been a suit about that watch ? 
A. There was. 
410 Q. Judgetnent was against you, was it not? 
Objection.—Objected to by Mr. Newton on ground of incompe- 
tency and whatever judicial record there may be of such case is the 
best evidence. 
A. It was. 


411 Q. Have you paid ag peony 
A. I have not, because I did not think it was just; tnat it was 


father’s money which paid the note. 
412 Q. Did you ask Brooke to lend you the money? 


A. I never did. 

413 Q. Did you not write a letter to him asking him to take your 
watch out of pawn ? 

A. I don’t remember. I don’t think I ever did. He got the watch, 
with the pawn ticket which I gave him, under false pretenses, which: 
I can prove. I asked him on several occasions to return me the 
ticket when I found he had not complied with his promise. My 
mother asked him the day before she died, in the presence of my 
sisters, to return me my watch. 

Objection —All not responsive to question objected to by Mr. 
Willoughby. 

414 Q. Did you know of your brother Benjamin taking money 
and other things from Brooke’s trunk when he went West without 
the knowledge of Brooke and also taking the trunk? 


135 Objection.—Objected to by Mr. Newton on grounds, first, 

it is impossible for the witness to be able to respond to 
such a question, and, secondly, because an attempt is being made 
by counsel for defendant to use the witness to criminate an absent 
party. 

A. I was not here when my brother Benjamin left for the West, 
and consequently did not know. 

415 Q. Did you hear it from your brothers or sisters ? 

A. Brooke influenced my brother Benjamin to join him, together 
with other parties, with force and arms, to defy the authorities of 
the District, and in so doing both were arrested and locked up in 
the police station, remaining there all night. My father bailed 
then: out the next day. Soon after Benjamin, being in fear that he 
would be punished for what he had done, did take, as my father has 
told me, his father’s money and father’s trunk to enable him to get 
out of the city. My brother Brooke having no employment at all 
and being supported by my father, I don’t see how Brooke can refer, 
except with remorse, to this occasion and incident. 


Objection.—That is not responsive. Objected to by counsel for 
defendant. 


416 Q. Did you refuse to pay any of the expenses of your father’s 
last sickness or funeral ? 
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136 A. I never did. 
417 Q. Have you paid any? 
A. I have not. 


Adjourned at 4.15 o’clock p. m. to Tuesday, January 2, 1883, at 
12.30 p. m. 


Wasuinoton, D. C., Jan’ry 2, 1883. 
Met pursuant to adjournment, the complainant, Leonard Mackall, 
and the defendant, Brooke Mackall, Jr., and Robert M. Newton, 
Esq., and W. Willoughby, Esq., the respective solicitors, being 


present. 


Whereupon crose-examination of Lzonarp Mackay, by Mr. 
WILLouGHBY: : 


419 Q. Did you testify in cause No. 8118 last November that Col. 
Christy prepured a bill to be filed for the eek of setting aside 
oe of your father and that your counsel, Mr. Newton, could 
produce it? 


Counsel for defendant shows witness the deposition referred to in 
uestion. | 
: Objection.—Objected to by Mr. Newton on the ground that it is 
an improper method of cross-examination, and he gives notice that 
he will object to all testimony based upon the-tecord in that cause 
on the ground above stated, the facts being that the witness testified 
in that cause but very recently; that they are two and te 
causes as yet, namely, No. 8118 and 8088, and not unti 
137 are consvlidated by order of court, if at all, can the testi- 
mony of the witness in No. 8118 and his testimony in this 
cause, 8038, be compared. Counsel for complainants states that he 
wishes to make a final objection, to be considered asa protest, to 
the cross-examination of the witness in regard to matter not ad- 
duced on the direct examination. : 


A. I mean to say that I understood from Mr. Davenport that Mr. 
Christy and he consulted alone in preparing the bill, and I know 
nothing further. | 

420 6. Question repeated. 

A. I may have. 

421 Q. Did you? 

A. I do not remember. 

422 Q. What is your best impression ? 

A. I’ll state that the testimony speaks for itself. 


At this point 8. S. Henkle, ksq.,-solicitor for complainants, ap- 
peared. 
Q. Does it show that? 


Objection —Objected to one the ground that it isa question of 


law and a proper question for the counsel for defendent to answer. 


A. My only information regarding what may have occurred be- 
tween Mr. Davenport and Col. Christy was from Mr. Davenport. 
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Q. Question repeated. 

A. It does. 

Q. How do you reconcile that statement with the one made 

138 by you in this case,that you never read any draft prepared 

by Col. Christy and did not receive any papers from him, 

and that you do not know that Mr. Newton has had such paper as 
stated by you in answer to question No. 388? 

A. I wili state that I never received any papers from Mr. Christy ; 
that I never read any draft prepared by Mr. Christy; my only in- 
formation was from Mr. Davenport. 

423 Q. Is that the only explanation you can give? 

A. It is. 

. 424 Q. Did you say in that cause that Col. Christy joined with 
you in this suit ? 

A. I may have. 

425 Q. If you did, how do you reconcile that with the statement 
made by you in answer to questions 382, 383, and 384 of this deposi- 
tion, that you don’t remember that Col. Christy ever authorized his 
name to be used in this suit; that he never did in any way aid you 
in the prosecution of this suit, and never suggested counsel or ad- 
vised you in any way? 


Objection.—Objected to by Mr. Newton as a liberty wholly unwar- 
ranted, taken with the rights incident to cross-examination, as the 
questions referred to above have already been put in cross-examina- 
tion in this cause to the witness and by him answered, and instructs 
the witness not to answer any question further propounded to 

him which has already been put to him and answered 
139 and which are baccd upon his testimony given in cause No. 
8118. 


A. I will state that Mr. Christy never advised me in this cause at 
all, Nu. 8038; that he never advised me to employ any lawyer, and 
that he never furnished me with aid, money, or otherwise. 

426 Q. Would you, then, say now that your statement heretofore 
made, that he did join with vou in said suit, is true or untrue? 


Objection.—Objected to by Mr. Newton on ground of the improper 
method of attempting to impeach the witness; that no witness is 
permitted by court to be examin.d in such a way as to criminate 
himself. 


A. My recollection now is that I only said that Mr. Christy was 
with me in spirit, but not in fact. : 
. 427 Q. In the testimony given by you last November in cause No. 
8118 you stated that the alleged overdose was the last dose you ever 
gave your father, as appears by your deposition now shown to you 
(hands his deposition), and in answer to questions No-. 340, 341, 342, 
and 343 of this deposition you state that after this alleged overdose 
you remained one or two days—you think two days—and that after 
that time you gave him medicines two or three times; proba-ly more. 
Which of those statements is true ? . 
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140 A. I will state that the aforesaid all 
last dose given my father on that day. 
cines the next day,according to my impression. 
428 Q. Then the statement that you made before, “ It was the last 
dose that I ever gave him,” is untrue, is it? 


Ubjection.—Objected to by Mr. Newton on the ground that any 
variance between the deposition of the witness in this cause, No. 
$038, and his evidence in cause No. 8118 can alone be investi 
by comparison of the two records, and counsel instructs the witness 


to refer counsel examining him to the deposition in cause No. 8118 | 


for his answer. 


“ A. It is not untrue, but it was the last dose I gave him on that 
ay. 

429 Q. Your statement is, “ It was the last dose I ever gave him.” 
Is that true? 

A. The record speaks for itself. 

430 Q. Well, is it true? 

A. I refuse to answer. 


Whereupon counsel for defendant, Brooke Mackall, Jr., announces 
the close of his cross-examination. 


A-journed at 2 o’clock p. m. at 2.30 o'clock p. m. 


Upon re-assembling at 2.30 o’clock, the complainant, 

141 Leonard Mackall, and his solicitor, Mr. Newton, and the de- 

fendant, Brooke Mackall, Jr., being present, the redirect ex- 

— of LEoNARD MACKALL is commenced by Mr. Newton as 
follows: 


43] Q. What was the period of time of your employment in the 
Board of Public Works iu this city, and where did you live during 
said employment? 

A. I was employed in the board from spring of 1873 to summer 
of 1874, and lived at my mother’s, No. 1 enna. avenue N. W., 
in this city. 

432 Q. During that year was it or not a fact that you were ap- 
pointed trustee of your father? 

A. It was; I think in January, 1874. The deed of trust will 
speak for itself. | 

433 Q. What action, if any, within your knowledge was taken 
bv your father for his own personal comfort and the indulgence of 
his tastes during that year? | ) 

A. In the spring of 1873 father left Brooke to live to himself. 
Brooke came to my mother’s and induced her to let him have a 
room in the house, that he and father had quarreled, which she per- 
mitted him to do. 

434 Q. Did your father make any purchases during that year 
which he subsequently used for his individual enjoyment? If so, 


ing the same. 


’ 
L * 


state what they were and how he procured the money for purchas- 
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142 A. My father, in spring of 1873, mortgaged some property 
on 22nd street. A portion of the money he used in buying a 
air of horses, a dog wagon, and a buggy. 

435 Q. State, if you know, any incidents occurring at your mother’s 
house indicating the feeling of the defendant in this cause con- 
nectedly with your father after said purchase. 

A. My father every pleasant evening would drive my sisters out. 
On one occasion I remetnber, during Brooke’s sojourn with mother, 
of Brooke’s going out on the pavement and seeing my father while 
he was sitting in the carriage. I do not know what the conversation 
was, but I saw my father waiving Brooke off with his hand, telling 
him he did not wish to have anything to do with him. 

436 Q. State the extent to which you remember having observed 
evidences of any relations whatever they may have been between 
your father and mother at that time. 

A. On several occasions after returning from a drive with my 
sisters I would hold the horses and father would go into the house. 
He would always meet my mother, their relations being very 
pleasant. : 

437 Q. What was the purpose of the defendant in changing his 
place of residence to your mother’s house? 

A. nes has stated to me that he believed it was done to spy 

on him. 
143 438 Q. Did you carry any letter from your mother to your 
father during this period of time or not? If so, please state 
the circumstances connected with the same. 

A. I did not at that time; I don’t remember when, exactly. I 
did carry a letter from mother to father which he told me after- 
wards was an invitation to him to return to his family and to let 
bygones be bygones. 7 

539 Q. Did you ever hear any statement from your father in re- 
gard to his action in response to that invitation? Ifso, please state 
what it was. 

A. I did. He has stated to me on one or more occasions that he 
would have returned, but was prevented by Brooke’s threats. 


Adjourned to 12.30 o’clock p. m., January 3, 1883. 


WASHINGTON, D. C., Jan’ry 3, 1883. 


Met pursuant to adjournment, the complainant, Leonard Mackall: 
and his solicitor, Mr. Newton, and the defendant, Brooke Mackall, 
Jr., being present. 


Whereupon the redirect examination of Leonarp MACKALL is re- 
sumed by Mr. Newron as follows: 


440 Q. What was the relation between the defendant, 

144 Brooke Mackall, Jr., and his mother between the filing of 

the suit until the time of his going to your mother’s to live? 

ee It was of an unfriendly nature. I do not think he ever visited 
the house. : 


BROOKE MACKALL, JR., ET AL. 


Complainants’ counsel hereupon introduces, by way of reference, 
the testimony of the witness, Brooke Mackall, Jr., on cross-examina- 
tion taken in the divorce suit in rebuttal of the matter embraced in 
the interrogatory of counsel for defendant, Brooke Mackall, Jr., 
propounded to the witness, Leonard Mackall, in this cause as to 
question of undue influence exerted by the defendant, Brooke 
Mackall, Jr., upon his father, as affecting his action in the divorce 
suit, the said cross-interrogatories being propounded by Joseph H, 
Bradley, Esq. 


441 Q. When did you give your evidence in the suit for divorce? 

- Upon examining the record in that case I find it wasin spring of 
1862. 

442 Q. When did you sign your deposition in that cause? 

A. September 14th, 1865. 

443 Q. Did the fact of your having been wanted as a witness in 
that cause have any effect upon your going South in 1862? 

A. It was one of the reasons that I went South. 

444 Q. Where were you in January, 1861, when the suit for 
divorce was filed? 

A. I was living with my mother in this city. 
145 445 Q. What was the date of your leaving for the South? 
A. Spring of 1862. 

446 Q. During what years did you live in Baltimore previously 
to your taking up ‘me permanent residence in thié city in 1876. 

A. I went to Baltimore in 1869 and lived there from 1869 to 1873, 
my first period cf residence in Baltimore. I went to Baltimore 
again in May or June, 1874, and remained there until fall of 1876, 
my second period of residence. ; 

447 Q. State your several employments during your two periods 
of residence in Baltimore. 

A. I was first employed in Baltimore and Ohio railroad and after- 
wards on the Northern Central railroad. 

448 Q. During the time you lived in Baltimore, during both 
periods of residence, did ybur father visit you; and, if 80, how often ? 

A. He did. He made me several visits. I furnished him with 
the passes on two or three occasions. He wrote to me of his desire 
to visit me, stuting that he had not the means to do so. 

449 Q. During your residence in Baltimore did you visit your 
father iu this city; and, if so, how often? State the general char- 
acter of the relation between your father and yourself during this 
time. 

A. I made several visits to Washington on business and pleas- 

ure; I always saw my father. I always went to see him, ex- 
146 cept on one or two occasions, when we met by appointment, 

once at the depot and on the other occasion at the “ Metro- 
politan Hotel.” My relations with my father were then always 
pleasant, and at all times. | 

450 Q. In answer to question No. 243, explain what you mean by 
saying that your father “ did not need money from me.” 

A. What was in my mind when I stated that my father did not 
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need money from me was the fact that I was not living in the city 
and did not know that {he needed it, as to his daily wants and ne- 
cessities. 

451 Q. Was the money paid by the Government for rent of lot 7, 
square 223, paid in one payment or in two? 

A. It was paid in two. 

452 Q. Why was it that your father met you at different hotels 
and not at his room ? 

A. Father has stated to me on several occasions that he was com- 
pelled to meet me at the hotels and at my room, because he did not 
want Brooke to know that we ever met, and because he was not al- 
lowed to have fire in his room. 

453 Q. Where did you live from 1865 to 1866, and what were 
your relations with your father during those years? 

A. From July, 1865, after my return from the South, to the spring 
of 1866 I lived with my mother in this city. My relations with 

my father were pleasant. 
147 454 Q. Where did you live from 1866 to 1868 ? 
A. I lived in Bellefonte, Pennsylvania. 

455 Q. Where did you live from the time, during 1868, of your 
leaving Bellefonte to the spring or summer of 18697 

A. I lived with my mother from summer of 1868 until the fall 
of same year, when I went to live with my father, on 15th street, 
where I lived until the summer of 1869. ' 

456 Q. Why is it that you are supported by your wife ? 

A. On account of my health. 

457 Q. How long have you been an invalid? 


A. I have been suffering from spasmodic asthma for 17 years, 


which untits me at times for attending continuously to business. 

458 Q. By whom was it stated that you had given an overdose of 
medicine to your father during his illness? _ - 

A. By the defendant, Brooke Mackall, Jr. 

459 Q. Had the defendant, Brooke Mackall, Jr., given medicine 
to your father up to the time of his charge against you of giving an 
overdose ? 

A. He had up to the time I commenced to nurse him. 

460 Q. Please state the day, during your nursing of your father, 
of the alleged overdose and all the circumstances connected with the 
same. 

A. The hour of 12 o’clock liad arrived. The défendant, Brooke 

Mackall, Jr., being present in the room, and knowing that 
148 he would relieve me at that hour as nurse, I gave father the 

usual dose of medicine which I had given him during the 
time I had been nursing him, showing Brooke a list with the num- 
ber of hours on it for him to give the medicine, and immediately after 
I gave father the dose Brooke arose from his chair and stated that I 
had given him a tablespoonfull. I replied that I bad not. Brooke 
then left the room hurriedly. My father asked me what was the 
matter. I told him of Brooke accusing me of giving him an over- 
dose. Father stated: “ My son, that is one of his tricks to get rid of 
you.” Father then told me to look out the window to see where he 
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was going. I saw Brooke go over to Dr. Walsh’s house. He then 
went down 44 street and returned soon after and stated that the 
druggist said that coffee must begiven. I went down tothe kitchen 
where the coffee was being prepared, where I met Mrs. Corse, the 
cook, and Brooke. I told them that it was ridiculous, and told 
Brooke that he knew that he was lying, and that he knew I did not 
give him an overdose. I then satnaned, to my father’s room and told 
him what was being done. He stated that Brooke was a bad boy 
and directed me to remain with bim, which I did for an hour 
or so. 
149 461 Q. Hus anything further occurred embraced in the 
issue between yourself and the defendant, Brooke Mackall, 
Jr., in this cause recently? If so, please state the same. 

A. I remember, on returning to my father’s on the day of the 
alleged overdose, my watch was hanging on the wall. Fathercalled 
my attention to it and told me to take it. I replied that I had 
better not do so, that he was sick, and if I took it there would be a 
scene between Brooke and me. On another occasion, during the 
the time I was nursing my father, after 9 o’clock, the hour for me to 
take some recreation and visit my wife, I met William Ease, the 
colored boy in Mr. Christy's office, who stated to me that Brooke 
had spoken in Mr. Christy’s office that day of a difficulty which had 
occurred that day between father and hiinself on the occasion of his 
leaving father’s room, in which he, Brooke, said that if father had 
not been such an old man he, Brooke, would have kicked him out 
of the room. rs 

462 Q. Did you give your father any medicine after the alleged 
overdose? If so, please state the circuinstances. 

A. Idid not give him any more on that day, but did on the fol- 


lowing day. L. MACKALL. 


Subscribed and sworn to before me this 3rd day of January, 1883. 
E. D. F. BRADY, 


Examiner in Chancery. 


150 Wasuinoton, D. C., March 24, 1883. 


After close of direct examination of Mrs. Elizabeth W. Rob- 
ertson, to be found on 604, LEONARD MACKALL, one of the com- 
plainants, recalled sad examined by Mr. Newron as follows: 


1 Q. In giviug your testimony previously to the present sitting 
you stated, in answer to question No. 21, that your father sent for 
you and stated that Brooke and he had quarrelled. Where was 
your father living at the time referred to? 

A. He was living at Mrs. O’Brien’s, on 13th street between E and 
F streets northwest. 

2 Q. Where did the quarrel which your father referred to take 

lace? | 
‘ A. At Mrs. Parker’s, on 10th street N. W. 
3 Q. At or about what time were you sent for by your father? 
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A. In the summer of 18793. 

4 Q. From what place did your father move when he went to Mrs. 
O’Brien’s ? 

A. From Mrs. Parker's. 

5 Q. Please state what was the cause of the quarrel between Brooke 
and your father which occurred at Mr-. Parker’s. 

A. It was on account of father mortgaging some property belong- 
ing to him on 22d street and using some of that money to purchase 

a pair of horses, a dog-cart, and buggy. Brooke quarrelled 
151 ~—with him for presuming to manage his own affairs. 
6 Q. How long did your father use the horses, buggy, and - 
dog-cart you speak of? 

A. He used them during the summer and fall of 1873. 

7 Q. Where did he keep this property and what acts did he do in 
connection with the care of it? 

A. He altered a frame building on 14th St. to use as a carriage- 
house and stable, on lot 7, square 223, and kept them there during 
the summer and fall. Late in the fall or winter of 1873 he rented 
a brick stable in the rear of the house adjoining Mrs. O’Brien’s 
house and hired a colored man and directed me to superintend the 
moving of them thereto. He stated that he was afraid to leave them 
in the frame stable on 14th street, because he feared Brooke would 
set fire to it or have it done to spite him. He kept them in the 
brick stable in rear of Mrs. O’Brien’s house for 2 or 3 months; prob- 
ably longer. After I was made trustee for his real estate I stated to 
father on one occasion that I thought he could save the expense of 
the rent of the stable and hire of the boy and save money by rent- 
ing the frame stable on 14th street to Nailor & Son, who were at 

that time keeping a livery stableon New York avenue be- 
152 tween 14th and 15th street. He told me that if I could make 

such arrangements he would be very glad. I did lease the 
frame building to Nailor & Son for one year, they agreeing to keep 
the horses at livery and the carriages for the rent of the building, 
and in the event of the horses and carriages being sold or removed 
they agreed to pay a monthly rent of $37.00 for the building. After 
renting the building I had the horses and carriages taken to Nailor 
& Son’s stable. I had a written contract with them for one year, I 
being a party to the same as trustee and Nailor & Son the other 

arties. 

. 8 Q. What was next done by your father with the property ? 

A. I think during January, 1874—after I was made trustee—on 
coming to see father as usual one morning, he stated that, as his eye- 
sight was failing him and as! had and was advancing money for 
his support and for the support of the horses and carriages, he had 
concluded to make me a present of the horses and carriages for the 
purpose of giving my mother and sisters pleasure and for my own 
individual use, and that if agreeable to me to continue to support 
him so long as it was in my power he would present them to me, 

at the same time handing me a paper which stated that they 
153 _—-were transferred for valuable cunsideration. I accepted them, 
of course, with pleasure and promised to make it pleasant for 
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my mother and sisters, which I did until late in the summer of 1874. 
One morning, as was my usual custom to go to the stable and 

the horses, on going there Mr. Nailor & Son told me that Brooke 
had been there and had directed him not to let me have the horses 
and carriages again. I was surprised, and knowing that Brooke and 
father had come er again I went no further to get them. 

9 Q. What was the relation between Brooke Mackall, Jr., and the 
decedent subsequently tothe quarrel at Mrs. Parker’s until the time 
vou state they came together? A 

A. Brooke ceased to be on speaking terms with father for one 
month before he left Mrs. Parker’s, and this continued up to the 
summer of 1874. 

10 Q. What was the cause of the reconciliation vou refer to 
above ? 

A. Father stated to me on one or more occasions that Brooke had 
made a p-oposition to him, I think, in writing, that if he would 
come and live with him again he, Brooke, would havea bill offered 
in Congress for the purpose of getting the balance of back pay 
due by the Government for the use of lot 7, square 223, during the 

war. Hesaid that was the reason, together with a promise 
154 that he would never treat him badly again, and that when 

Brooke found that he had given the horses and carriages 
to me he used as a threat that unless he, father, revoked the gift of 
the horses and carriages to me he would not have the bill offered 
in Congress. ; 

11 Q. Please state how many quarrels occur-ed. between Bronke 
and the decedent after the year 1869. 

A. Of my own personal knowledge, three or four, but I know of 
but one seperation. 

12 Q. What was the cause of the quarrel or alienation of feeling 
that occurred next after the reconciliation you have referred to 
above? 

A. The cause was when father found Brooke had received the 
money, $2,750.00, appropriated by Congress, being the balance due 
by the Government for use of said lot 7, square : 


Counsel hereupon announces the close of the testimony of this 
witness, and the cross-examination is postponed to next session, 
owing to absence of Mr. Willoughby, who announced bis inability 
to be present to-day. i 

Adjourned subject to call. 


155 Wasaineoron, D. C., April 6, 1883. 


After examination of Dennis F. Murphy, heretofore re- 
corded, the cross-examination of LEonaRD MACKALL is begun by 
Mr. WitLovensy as follows: 


13 Q. You say that Brooke and his father had a quarrel at Mrs. 
Parker’s, on 10th street, in 1873. How do you know that fact? 

A. Father told me so. 
14 Q. Did your father tell you also that he was afraid that Brooke 
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would set on fire the frame building on 14th street, where his horses 
were kept? 

A. He did, or that he would have it done to spite him. 

15 Q. Don’t you think it strange that your father would have 
lived with his son Brooke if he had such an opinion of him? 

A. In 1873 father told me that he wanted to leave Brooke; he 
also told Mr. Christy that he wanted to leave Brooke. He stated to 
me that Brooke had taken from him the deed of trust from Hill 
and himself to me, and that he had refused to record it. It was for 
that reason that he was compelled to live with him. 

16 Q. Do you believe that your father really thought that Brooke 
was capable of such an act? 

A. I do, because he stated to me and to others so often his fear of 
Brooke. 

17 Q. Did he fear Brooke would murder him? 
156 A. He has stated to meon one or two occasions that he was 
afraid of Brooke poisoning him. 

18 Q. And still he lived with him until his death, with some 
exceptions ? 

A. In the summer of 1879-—— 


Mr. WILLOUGHBY, interrupting the witness, says: 


19 Q. Did he live with him ? : 

A. He lived in the same room, but they did not speak. He was 
making arrangements just before he was taken sick to leave Brooke. 

~ Q. Was he making arrangements to go to any other special 
place ? ; 3 

A. He tried to rent a furnished house on New York avenue, near 
14th street. 

21 Q. Was that at the suggestion of your wife ? 

A. It was not. She knew nothing of it until he told her that he 
had been there and was thinking of taking the house. Mr. Christy 
and myself persuaded him against it, but he was determined on it, 
and was trying to raise some money by mortgaging some property. 

22 Q. Can’t you name a few other crimes that Brooke was in 
danger of committing, according to your opinion ? 

A. I have only mentioned this instance because it was the only 

one my father told me of, as I now remember. 
157 23 Q. Did you ever hear of Brooke’s committing arson or 
burglary or murder or larceny or any other felony ? 

A. I have heard of his committing a theft, and I know that he 
got my watch under false pretences. 

24 Q. Will you swear to that ? 

A. I do. 

25 Q. Did you not write a letter asking him to take the watch out 
of pawn ? 

A. I don’t think I did; I don’t believe I did. If I did, he agreed 
to give ne $100.00 and pay all expenses, on condition that I would 
let him have the watch, but he never complied with this agreement. 

26 Q. If Brooke is such a man as you by your testimony given 
to-day would try to make him out to be, can you explain how it is 
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that Doctor Owens and Colonel Christy have had such high respect 

for him as they say? : 
—. I don’t think that Doctor Owens and Colonel Christy have a 

ros respect for him. I can’t speak for Colonel Christy and Doctor 
wens. 


27 Q. Was it not before January, 1874, that your father turned 


the horses and carriages over to Brooke ’ 
A. This calls for an explanation.: 


Mr. bid ages ge solicitor for Brooke Mackall, Jr., hereu 

states that being unable to get answers to his quunttens 

158 withvut explanations, which are not called for, he declines to 

pr-ceed further with the cross-examination of this witness 

until he can be assured that his questions will be answered without 

such explanations. " : 

The witness hereupon states that he has at all times endeavored 

to answer the questions propounded to him by Judge Willoughby 
to the best of his ability. | 


28 2. gy you answer my questions “ yes ” or “no?” 

A. I will. 

29 Q. Question No. 27 repeated. 

A. It was not. I never knew that he turned them over to Brooke. 
suet. were in my possession until 1874. Heand Brooke did not 


speak. 
30 Q. Did Brooke use these horses and our during the in- 
vestigation of the Board of Public Works in 1873 
A. He never did. 
oan Q. If these horses belonged to you why did you let Brooke take 
them? 

A. One reason was because I did not want to have a fight, which 
there certainly would have been, and, another reason, I had received 
an appointment on the Northern Central railroad in Baltimore. © 

32 Q. You say that there were three or four quarrels be- 
159 tween your father and Brooke since 1869. Were you present 
at these? 

A. I was present at one quarrel while I was living with my father 
on 15th street. — 

33 Q. Is that all? 

A. That is the only one. The other quarrel was related to me by 
my father. 


Mr. Willoughby hereupon announces the close of his cross-ex- 
amination. 

Whereupon the witness, with the consent of the solicitor for de- 
fendant, desires to make the following changes or corrections in his 
former testimony, to wit: 

I- answering a question on cross-examination by Judge Wil- 
' loughby, on page —, about a note upon which suit been brought 
by Brooke Mackall, Jr., I stated that the question of the watch was 
settled in that suit, when I should have said that the question of the 
watch was not settled in that suit. 
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Solicitor for the defendant likewise consents to the correction of 
certain dates in former testimony of the witness; whereupon the 


witness signs his testimony. L. MACKALL 


Subscribed and sworn to before me this 6th day of April, A. D. 


1883. 
E. D. F. BRADY, 
Examiner in Chancery. 


160 The witness, LeonaRD MAcKALL, recalled by Mr. WIL- 
LOUGHBY and recrossed as follows: 


34 Q. What do you mean in speaking of a theft committed by 
your brother Brooke? 

A. Father has stated to me that on several occasions letters would 
be received at the house for him. 


Objection. —Mr. Willoughby objects to witness stating what his 
father said. 


Witness resumes: 


A. That Brooke would take them and open and read them ; that 
he has broken into his trunk and stolen valuable papers; that he 
stole out of his pocket a letter written to him by me and said that 
his (father’s) overcoat was stolen from the passage, and that he was 
confident Brooke was the thief because he had the letter in his pos- 
session, and that he was compelled to be without an overcoat for 
sometime. This was the overcoat I purchased for father in Balti- 
more at considerable expense. He also stated that Brooke took from 
his room a clock that he valued; that he had tried every way to 
find out where the clock was and had failed to do so. 

35 Q. To what valuable papers did he refer ? 

A. One was the deed of trust from I. B. Hill and himself to 
161 me. He wanted to get outa search warrant for these papers 
and I begged him not to. 

36 Q. Who purchased his overcoat he got after this one was stolen? 

A. I do not know. 

37 Q. Don’t you know that Brooke did ? 

A. No, sir; if he did, it was out of father’s money. 


L. MACKALL. 
Subscribed and sworn to before me this 6th day of April, A. D. 


1883. 
| E. D. F. BRADY, 
Examiner in Chancery. 


he 
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Deposition of Lowise M. Owens. 


Mrs. Loutse M. Owens, one of the complainants, of lawful age, 
residing in the city of Washington, D. C., being first duly sworn ac- 
éording to law, deposes and says, in reply to interrogatories by Mr. 
NEWTON : 

JANUARY Srp, 1883. 


1 Q. What is your relation to the late Brooke Mackall ? 

A. I am the oldest living daughter. 

2 Q. Did you see your father during his last illness? And, if so, 
please state how often. 

A. I saw him about three times. 

3 Q. Please state your observation of his physical condition dur- 
ing your first interview with him. 

A. My first interview was in company with Mrs. Christy. 
162 He was suffering dreadfully and groaned out loud. 
4Q. How long did this visit continue? 

A. About one hour. | 

5 Q. Was he suffering continuously during that time? 

A. Continuously. 

6 Q. Please state who were present at this visit besides yourself 
and Mrs. Christy. 

A. My brother Leonard. 

7 Q. State anything that occurred of a very positive character or 
relatively i-dicative of the feeling of your father towards yourself on 
that occasion. 

A. He said that he had been alarmed by a scene that had taken 
place; that Brooke had taken his bed and baggage from the room, 
which had not improved his condition. 

8 Q. How long after this visit to your father was it that you next 
saw him ? 

A. About two days. : 

9 Q. Please state your observations of his physical condition at 


‘ that time. 


A. I saw no improvement. He was suffering, if anything, more 
than when I had first seen him. 
10 Q. When did you next see your father? 
A. I saw him with Doctor Owens about the last week in February, 
1880. 
11 Q. Please state your observation of his physical and mental 
condition during this visit. 
163. ~~. A. He was theroughly under the influence of some power- 
ful medicine and wakened up when Brooke told him that 
we were there. In a perfectly dazed condition, breathingin spasmodic 
puffs of breaths, he held out his hand and said, “ My child,” and fell 
right back again into a deep sleep. I then, after we got down to 
the door, insisted upon the Doctor taking me over to see Doctor 
Walsh, his physician. We were unknown to Doctor Walsh. Doc- 
tor Owens, my husband, sat down back in Doctor Walsh’s office, 


and I went forward and told him I had come to ask the condition 
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of Mr. Mackall. I described to him my father’s breathing and ap- 
pearance. He said he did not know the state he was in, and that 
he would have it stopped. 

12 Q. Please state what further in detail you may have stated to 
Doctor Walsh touching the mental condition of your father, and 
what Doctor Walsh may have stated to you further. . 

A. Doctor Walsh said that my father was a very ill man; that 
he had a wonderful constitution and might recover, but that his age 
was against him. I had no further conversation with Doctor Walsh, 
but my husband, Doctor Owens, did, but in medical terms, with 


‘which I was unacquainted. 


13 Q. Please state the impression made upon your mind by 
164 Doctor Walsh’s statement that he would have it changed. 
A. I thought he meant that too much opiate had been used. 

14 Q. Did you visit your father or the house in which he was ill 
after these visits? 3 

A. I visited the house many times to inquire of his condition. 

15 Q. Whom did you see upon those occasions? 

A. I sometimes saw Brooke. Doctor Owens and I were at the 
house together in the evening, and the Doctor was there every even- 
ing nearly during father’s illness and brought me word. 

16 Q. During your visits to the house please state if any conver- 
sations ever occurred between you and the defendant, Brooke 
Mackall, Jr., about your father’s health ; and, if so, please state what 
they were. 

A. Several times. Brooke always gave me the impression that 
father was getting better. The last time I was there was the day be- 
fore he died, I think, and Brooke told me that father’s clothes were 
all out and the he expected to come down in the large parlor the 
next day, as I understood. 

17 Q. Please state what causes operated that produced the result 
with you of not having seen your father upon the occasions previ- 

ously stated of your visit to the house. 
165 A. I felt a delicacy after brother Leonard had been put 

out or after the unpleasantness which took place between my 
brothers Brooke and Leonard about pushing myself where I was not 
wanted by Brooke and where there was a hired nurse provided by 
Brooke, and my father stated to Mrs. Christy and me, on our first 
visit, that he was. too ill a man to resist Brooke and that it was. 
better to let things take their course. I was boarding at the time 
and had no home to take him or I should have insisted upon doing 
sO. 
18 Q. Please state your observations of the character of the room 
in which you first saw your father during his illness—as to size, 
location, and general comfort. 

A. It was a large room in the second story of the back building, 
having four windows, two looking out on 4} street and two into the 
garden. The room seemed to be tolerably comfortable. 

19 Q. Please state the relative position of this room and the room 
in which you last saw your father. Were the two rooms on a plane 
or level one with the other? 
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A. The next room I saw him in was up another flight of steps, 
being a hall room. ) , 

20 Q. What was the character of this second room as to size? 

A. It struck me as being small compared to the one I had first 

seen him in. The table of medicinés was in the hall, as there 
166 seemed to be no room for it in the room. 
21 Q. Please state where you resided during the years 1859 
and during several years previously thereto. 

A. I resided with my mother, 1905 Penna. avenue, in this city. 
a 2 Where did the defendant, Brooke Mackall, Jr., live during 
A. He went away to New Albany. I believe. I was very youn 

at the time. He returned from New Albany soon afterwards. 
remember the evening he returned we were out driving—my father 
and ourselves. Brooke came down the steps as the carriage 
segeen eat where the stable was(the horses were kept ata livery | 
stable then, I believe), took the reins and has kept them ever since. 

23 Q. Who were the members of your father’s famiiy during the 
year 1859 ? | 

A. All my sisters were then living, namely, Lilly, Covington, 
Helen, Eva, Catharine, and myself; also my brothers, namely, 
Leonard, Brooke, Benjamin, and Barton. 

24 Q. Please state what your father’s business then was. 

A. He was then in the Department. 

25 Q. Please state, from your general observation, the character 
and style, for the comforts of genteel living, of your father’s mode 
of living in 1859. 

A. Everything was plentiful and everybody was happy. 
167 26 Q. Do you remember or is it within — knowledge 
that this condition underwent any change during the year 
1859 or afterwards? If so, please state the same. 

A. Everything changed from light to darkness, and words would 
fail to describe the pictures which took place—I mean the privation 
and want which ensued. ! 

27 Q. At or about the time of the return from the State of Indiana 
of the defendant, Brooke Mackall, Jr., can you recall any incident 
or circumstance or conversation going to show the views entertained 
by your mother of the character of the defendant, Brooke Mackall, 
Jr.? If so, please state them. | 


Objection.—Counsel for defendant, Brooke Mackall, Jr., wishes it 
to be understood that in regard to this witness, as well as Leonard 
and all other witnesses who may be examined, he objects to all 
hearsay testimony, to all conversations when the defendant, Brooke 
Mackall, Jr., was not present, to all incompetent testimony and all 
irrelevant testimony—not wishing to repeat his objections to every 
question and answer—and to all leading questions. 

Notr.—Mr. Newton, counsel for complainants, deems it 

168 his duty as attornev of record in this causeand as due tothe 
dignity of the profession of the law to state that he has 
avoided most studiously any of the practices of the attorney for 


+ ene ee a ee ee ee ee 


tein ne 


76 LEONARD MACKALL ET AL. VS. 


Brooke Mackall, Jr., in violating the rules of evidence in the exami- 
nation of witnesses in this cause; that he has persistantly made 
known to counsel for defendant his desire for his presence in the 
interest of his client, and that he has as persistantly and most stu- 
diously pursued the requirements of the law of evidence in pro- 
pounding questions to the witness in this cause. 


A. I heard my mother say often that if Brooke had staid out 
West there never would have been any family trouble. 


Adjourned to 12.30 p. m. Jan’ry 4, 1883. 


WasHINGTON, D. C., Jan’ry 4, 1883. 


Met pursuant to adjournment, the complainants, Leonard Mack- 
all and Louise Owens, with their solicitor, Mr. Newton, being pres- 
ent, the defendant and his counsel being absent. 


Whereupon the deposition of Mrs. Louise Owens resumed by Mr. 
Newron as follows: 


28Q. Please state anything further that may have occurred 
169 inconversation between yourself and Doctor Walsh imme- 
diately after you saw your father the last time—during his 

last illness. 

A. I have told everything, except that Doctor Walsh stated that 
father was in no condition to attend to any business. 

29 Q. Please state further any cause that may have operated with 
you to have estopped or prevented you from seeing or making the 
attempt to see your father at the various times that you called at the 
house during his last illness other than the three times you actually 
saw him. 

A. Because I felt that my going there in op-osition to the wishes 
of Brooke would result unfavorably upon his health in his then 
weak and suffering condition, as father had said that Brooke did 
not want us tocome there. He told us that Brooke treated him very 
badly and gave him his medicine roughly. 

30 Q. Did these acts of Brooke Mackall, Jr., towards his father 
result from his knowledge of your coming to see him or of your 
el a, wee and proper relations with your father ? 

A. Yes; they did; and father told me that Brooke would treat 
him in a worse manner if he found out that we had been there. 

31 Q. Please describe the interior arrangements of the 
170 house, 1905 Pennsylvania avenue, which was your home dur- 
ing and before 1859. 

A. It is a large house, and bad at times 14 rooms. I think it was 
2 stories high, having 2 large parlors and kitchen and another room 
back on first floor,and 3 rooms on second floor in main build- 
ing and 2 in back building; on third floor there were 3 rooms, and 
besides there was an attic used fur storing. 

32 Q. Did you- father and the defendant, Brooke Mackall, Jr., 
always live with the family in this house ? 

A. They did until about the time proceedings for divorce or sepe- 
ration were begun. 
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33 Question. Did they at any time previous to the institution of 
a for divorce by your mother, as the record shows was in 
anuary, 1861, live continuously with the rest of the family in this 
house or not? : . 
A. My brother Brooke and father occupied the second floor, three 
rooms, seperately from the rest of the family. 


At this point the defendant, Brooke Mackall, Jr., and his counsel 
appeared. : . 


34 Q. Please state about what time of the year—about the period 
: the year—they seperated from the family and lived on the second 

oor. 

A. I think it was the year before the war or the year the war 
broke out. 

35 Q. Look at the depositiou of yourself in the divorce suit and 

state if from that you can fix the time. 
171 A. I think that, as near as I can remember, I have given 
the year. | | 

36 Q. Please examine your deposition taken yesterday in regard 
to certain occurrences during 1859 and state whether or not your 
father and the defendant, Brooke Mackall, Jr., occupied separate 
rooms in the house during 1859 and 1860. 

A. It was about 1859 or 1860. 

37 Q. Did the defendant, Brooke Mackall, Jr., or did he not oc- 
cupy, after the separation, a room on the third floorof the house ? 

A. Yes, he did. I think he had his things in a third-story room. 

38 Q. Did you testify in the suit for divorce of your mother against 
your father? 

A. I did. 

39 Q. Showing witness the deposition made in that cause in April, 
1862, counsel asks her to read a portion of her deposition in narra- 
. —_ in order to refresh her memory in regard to the question 
ast asked. 


Witness reads the deposition and says: 


A. Brooke had one room on the third floor locked up and he and 
father occupied the second floor. 


Hereupon Mr. Willoughby retires and consents to the examina- 
tion continuing during his absence. 


172 40 Q. Please state what was your father’s source of income 
at this period of time. 

A. He was in the Treasury Department, at a salary of $1,600.00 

r year. 

4i Q. Did he or did he not have other sources of income at this 
time? If so, please state them. 

A. I think he did, to the best of my klowledge; he must have 
had. He owned servants, horses, and real estate. | 

42 Q. During this period of time please state the general manner 
in which your mother and the members of the family with her in 
the third story lived as to the necessaries of life. 
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A. We lived in a state of siege, with the gas turned off, no serv- 
ants, no-fire in the kitchen, and the kitchen not used. Provisions 
were very scarce and very hard to get, and when the children went 
down to the door to ask for provisions if they got breafsteak or 
sugar it all came through Brooke, and the steaks were generally 
kept between the two beds. We received these things about 4 or 5 
o’clock in the evening, and the steaks were not always good and it 
was quite a delicacy to get them. The cooking was done in the third 
story back room on a little coal stove—not a cooking stove. 

43 Q. Please state the relation from day to day and con- 
173 _tinually subsisting between your father and Brooke Mackall, 
Jr., during this time. 

A. They slept together, walked out of the house together, and I 
don’t think Brooke ever left my father’s side. He was his shadow, 
and we never saw one without the other. 

44 Q. What was his, Brooke’s, conduct and bearing towards your- 
self and other members of the family at this time ? 

A. We never saw each other except when we went to ask for . 
provisions. ! 

45 Q. Do you remember any acts ever occurring upon the part of 
the defendant, Brooke Mackall, Jr., towards any oneof the children 
in respect to an attempt to inflict punishment upon them ? 

A. [remember scenes which took place at the door down-stairs. 
The children said they were badly treated. 

46 Q. Please state what you may remember of your experience 
in connection with any sick member of the family during this time. 

A. I remember during the sickness of Eva, my youngest sister, of 
my going to the Treasury Department to see my father to ask for 
fuel and provisions and medicine for the child, who had the scarlet 

fever. I saw my father, told him of the state of affairs—the 
174 want of everything—iri the presence of Brooke, who was, as 

usual, by hisside. Brooke took father out into another room, 
in the same hall. I did not know which one nor where he went, 
and Brooke returned to me, and, among other things, he said the 
day would come when I would think he was not such a bad boy. 
[I then told Brooke that I would sit there all day until I got an 
answer or saw my father. 1 sat there until the closing time came 
without getting an answer, and Brooke came into the room, got 
father’s hat and coat, — carried it to him, wherever he was. I re- 
turned home, told my mother the result of my visit, and Eva died 
that night. 

47 Q. Do you remember any conversation from your mother had 
with your father and the defendant, Brooke Mackall, Jr., or between 
your mother and father after the return of the defendant from 
Indiana or previously thereto in connection with his return ? 

A. I remember of often hearing my mother say that she wished 
he had staid in Indiana. | 

48 Q. Were you ever employed in the United States Treasury 
Department? If so, please state about what time said employment 
began and about what time it ended. 


te ee es eed Seer... ee F OTe es ae = 4 
* ney Mr ye + : ‘vs eat ae ¥ bi ie e To TP ee ee i bss ct Pee Anas Fi » ah a= ~ 4, es “i ai “ 
73 Sd, dl : oa tates nade edie ms ae od”. = 
i . 
BROOKE MACKALL, JR., ET AL. 


A. During the last of the war I was there and continued there 
five or six years. 
175 49 Q. What was your salary and what disposition did you 
make of it? 

A. $75.00 per month, and I gave it to my mother. 

50 Q. What caused you to occupy a position in the Treasury ? 

A. To assist in supporting the family. 

51 Q. Please state whether or not your father visited you after 
January, 1861, the date of the institution of the suit for divorce. 

A. He did. 

52 Q. Please state, from your recollection, what was the character 
of his social intercourse with you generally after that time. 

A. He took Mrs. Christy and myself to the Virginia Sprin 
He was very charming during all that time while he was at t 
White Sulphur Springs. He was looking at a horse which he very 
much admired, and he told me that he thought he would buy it for - 
me to ride. It was there, at the White Sulphur, that I met Mr. 
Sargent, of Cincinnati, Ohio, who invited ‘me to join his daughter 
and himself on a trip down the Shenandoah Valley to Western 
. Virginia, down the Ohio to Cincinnati, where I visited his family: 
and went to Canada, Niagara Falls, Boston, Philadelphia, and other 
places. Mv father returned home with Mrs. Christy and supplied 
me with the money to take this trip. 

53 Q. When were you married, and what is the business occupa- 

tion of your husband? 
176 A. I was married January 18, 1877 or 1878. _ I wish to re- 
fresh my memory as to the exact year, as I cannot recall it 
just at present. My husband is a surgeon in the navy. 

54 Q. Please state about how many visits your father has paid 
you since your marriage. 

A. He has paid me plenty visits; I don’t know how many ; many, 
many visits. 

55 Q. Please state any incidents or circumstances which may have 
‘ occurred during those visits showing your father’s attitude towards 
yourself and your husband and towards Brooke Mackall, Jr. 

A. My father was always pleasant during the visits. He came 
constantly to see us before my muther’s death. When my boy was 
born and afterwards when I returned to the city and was living at 
Col. Hancock’s, in November or December of 1880, or perhaps it 
was not 1880, father came up to see me and told me his troubles. I 
tried to turn him from talking on this disagreeable subject, but he 
said he wanted sympathy and must talk to me, as Brooke told him 
nothing; he seldom saw him, and when he did he treated him so 

adly. He snoke of his clothes, his pants, and said that he 

177 had to wear Brooke’s cast-off collars and cuffs. He said that 

if he got any dirt on his pants Brooke would say: “See how 

you look; there is no use in trying to dress you,” and that he would 

scold him as though he were ry “oe He told me that same day 
that he had not five cents to ride on the street-car. — 

56 Q. Please state what were the troubles, concerning which your 
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father sought sympathy from you, in connection with the person 
who may have produced them. 

A. He sought sympathy because of his troubles with Brooke and 
Brooke’s bad treatment of him. He said that he had been to see 
Mr. Christy to see if he could not be free from him and go to some 
other place to board. 

57 Q. Please state any facts within your knowledge connectedly 
with the relation between your father and your mother after their 
separation by writ of divorce. : 

A. In the first place, I never knew that my mother and father 
were divorced, and I know she never knew it; she only asked for a 
separation and a support. My father came to the house to visit, and 

was always pleasantly received by my mother, and my father 
178 told me that he had received a letter from her asking him to 
come home. 

58 Q. Do you remember of your father’s condition for contributing 
to the pleasure of his daughters in respect to driving and pastimes 
of that character? If so, please state it. 

A. I remember when he had a quarrel with Brooke. Brooke 
asked my mother’s permission to come home. She gave him per- 
mission, and he came there and occupied a room in the house and 
lived there. It was then that my father bought horses and carriages 
and drove out with his daugbters every evening and told me to take 
my mother driving in the buggy in the morning, I driving. On 
one occasion I remember of Brooke coming down the front steps and 
going out to the carriage and protesting against his behavior. The 
seemed to have angry words, Brooke not approving of his father’s 
buying the horses or taking us riding, I don’t know which, and 
Brooke returned upstairs, and I remember him stooping down on 
his knees, looking at father from the window. This happened once 
or twice, I believe. My mother has often, referring to this proceed- 
ing, said that she had no doubt that Brooke came to the house and 

asked her by surprise to prevent father returning home. 
179 59 Q. About how often did your father drive out with your 
sister, Mrs. Christy, and yourself? 

A. He took us all, his family, every evening, and I drove my 
mother in the buggy in the morning. 

60 Q. About how long did the defendant, Brooke Mackall, Jr., 
reside at your mother’s ? 

A. I really forget’ now; I think it was a week or two; perhaps 
longer. 

61 Q. State what you may remember of your mother’s source of 
income for several years after the breach occurred between your 
father and herself. 

A. We were obliged to take boarders. 

62 Q. Do you remember of any money furnished your mother 
periodically as the result of an order of court? If so, please state 
the facts. 

A. By the order of the court my father gave my mother $50.00 
per month up to the time when he lost his position, when Grant 
came in. 
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63 Q. Did she receive any money'in pursuance of the order of 
court —_ your father lost his position or not? 

A. No. 

64 Q. At the time or about the time the defendant, Brooke 
Mackall, Jr., left your mother’s house do you remember: anythin 

occurring showing an unpleasant relation between him: 
180 = mother as resulting from,any pecuniary transaction on 
is part? If so, please state it. 

A. I know that he borrowed money from my mother. 

65 9 Was that money returned or not ? 

A. No. 

66 Q.: Please state any recollections you may have of any requests 
from your mother to the defendant, Brooke Mackall, Jr., in con- 
nection with that money during her latter days. 

A. I remember when she was taken sick, lying on the sofa in my 
room, a after the birth of my bxy. She sent for Brooke. He came 
into the room, asking her what she wanted, and taking out his 
watch, saying that he was in a great hurry. My cousin, Doctor 
Mackall, had been there and left prescriptions for her. . Doctor 
Owens could not get them at the naval dispensary, as it was neces- 
sary to have a naval doctor to order the prescriptions. She wanted 
to have these prescriptions filled at the drug store, as she felt a deli- 
cacy in asking Doctor Owens to pay for them. She asked Brooke, 
but he was in too great a hurry to attend to it, and Doctor Owens 

~ was obliged to go and see that she had the proper medicine. 
181 _ 67Q. Did your mother, upon this occasion or at any time, 
indicate to Brooke Mackall, Jr., by word or otherwise, that 

she needed the money he had borrowed from her? 

A. Oh, yes; I think she told him so. He knew she had no in- 
come. 

68 Q. From your knowledge, what was the object of your mother 
in carrying the matter of the difficulty between herself and husband 
into court ? ; 

A. In self-defence she was obiiged to do it, to get support for her- 


self and children. 


Adjourned to January 5, 1883, at 12.30 p. m. 


Wasuineoron, D. C., Jan’ry 5, 1883. 
Met pursuant to adjournment, the a Leonard Mackall, 
and counsel, Mr. Newton, and the defendant, Brooke Mackall, Jr., 
and his counsel being present. 


Whereupon the deposition of Mrs. Louis Owens resumed as fol- 
ows: 


By Mr. Newton : 


69 Q. About how many visits do you remember your father hav- 
ing made to you after he purchased his carriage and horses in 1873 
to the last time you saw him before his illness ? 

A. He came to see us frequently. 

70 Q. During each year? 
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182 A. During each year. 
71-Q. What was the burden of his conversations generally 
during these visits to you? 

A. Brooke’s bad treatment of him. 

72 Q. Please state what he would say, somewhat in detail. 

A. He said that Brooke scolded him as though he were a boy ; 
took him to task about the way he kept his clothes, and he also said 
that he was really afraid of Brooke. Father asked me if I could 
devise no way to get him out of Brooke’s clutches, as he had no 
money and was perfectly in his power. 

73 Q. Please state the last time your father visited you and about 
how long it was before his last illness, and state what occurred dur- 
ing that particular visit. 

A. The last time he came to our house was after we moved on Q 
street, which was Sunday, January 9, 1880, when he was vaccinated. 
He came there with brother Leonard and his wife, and they were 
all vaccinated. It was the time of the small-pox scarce, and every- 
body was being vaccinated. 

74 Q. State any incidents or conversations made by your father 
or occurring between your fether and yourself during this visit. 

A. He tuid over the same old story of Brooke’s bad treat- 
183. mentofhim—hbis wantof money. He said that he would like 

% to give my boy some present, but he had no money to do it 
with. 

Whereupon Mr. Newton announced close of direct examination. 


Cross-examination by Mr. WILLouGHBY : 


75 Q. In the controversy between your father and mother did 
Brooke take the side of his father and the rest of the children take 
the side of the mother ? ; 3 

A. That can be seen by the testimony. 

76 Q. I would like a direct answer to he question. 


Objection.—Objected to by Mr. Newton on ground of impropper 
form as addressed to the subject-matter embraced in this cause; the 
question should be, “ Did Brooke testify for his father and did the 
a testify for the mother?” which can be settled by the 
record. 


A. The record shows that I testified; there it is. 
77 Q. I must insist upon an answer to my question. 
A. Yes; yes; mercy! yes. 
78 Q. Did the sympathy of the other children except Brooke 
continue to be with the mother in that controversy until she died ? 
A. The sympathy of the children, I think, was with my father, 
that Brooke had such influence over him. 
184 79 Q. I am not speaking of that, but of the controversy 
between vour father and mother, and I want to know, in re- 
spect to that controversy alone, now on which side all the children 
except Brooke were up to the time of your mother’s death. 


Objection.—Objected to upon the ground that the record in that 
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case showing the fact upon which side of that controversy the sev- 
eral children testified is the best evidence and the only proper evi- 
dence, and that when such evidence was closed it a Sore: 4 all question 
of partizanship as affecting the children who testified in that cause 
toward the complainant and the defendant in the same. 


A. There was no controversy at that time. We wereall on friendly 
terms up to the time of my mother’s death. 

80 Q. When did the controversy eease, or when did these friendly 
relations commence ? 


Objection.—Objected to by Mr. Newton on ground that the decree 
for divorce, as a matter of record, answers the question, and the fact 
appears in this cause that after the depositions of these witnesses in 
the divorce suit given in spring of 1862, if not before, friendly rela- 
tions existed between the witness and the complainants in this cause 
and their father. 


185 A. For some years pa had been visiting the house, and we 
had been on friendly terms for some years, even before 1867 
and 1868. 

81 Q. Will you state whether during nearly all the time from 
1859 until your father’s death he and Brooke lived ther ? 

A. Brooke was at our huuse awhile, and I suppose that, except at 
times when they had trouble between each other, they did live to- 
gether. 

82 Q. How many times — ten years before your father’s death 
did you visit him where he resided before his last illness ? 

A. A great many times; I was invited to dine with him when he 
lived on 15th street; I was there quite often; also when he lived 
next to the “ Kirkwood House” on 12th street; I remember a scene 
there when my sister, Mrs. Christy, and myself went tosee him; the 
harsh words that Brooke spuke to us caused my sister to faint, and 
it was then that Mrs. Christy said that she did not think she was 
strong enough to visit my father and hear such words from Brooke, 
and we afterwards said it was better for my father to come and see 


us. 
83 Q. Did you and Mrs.Christy or Mrs. Christy, to your knowl- 
edge, visit your father at his residence after that before his last 
illness ? : 
186 A. We did sometimes when wedid not want to meet Brooke ; 
when we did not think be would be there. My. father was a 
man who never spent much time in his room; was seldom sick, 
and out every bright day, and those days he frequently came to see 
us. 
84 Q. Did vou or Mrs. Christy visit your father, when he was liv- 
ing on 4} street, at his residence before his last illness? 
A. We did. 
85 Q. Where was he living then ? 
A. I visited him at Mrs. Course’s and when he was living acruss 
the street next to Doctor Walsh's. 
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86 Q. How many times did you visit him at Mrs. Course’s before 
his last sickness ? 

A. I was there sometimes; occasionally. I was there occasion-ly 
when my father was not in. 

87 Q. How many times when you found him in? 

A. Occasionally I found him in. My father preferred to see us 
at our own houses. 

88 Q. I simply want to know how many times you went there 
and found him in? 

A. That is impossible for me to remember, as I am not a directory. 

89 Q. Can you remember one instance? 

A. Yes. 

90 Q. State when it was. 

A. I neither know the day of the week: nor the day. of the 

year. 
187 91 Q. Who vas present besides your father and yourself at 
this one instance? 

A. I believe sometimes my sisters were with me. 

92 Q. At this one instance, I mean. 

A. My brother Leonard. 

93 (). Anybody else? 

A. AsI passed in I saw Mr. Corse, “all my father introduced me 
to him. 


- Objection.—Last several questions objected to by Mr. Newton as 
immaterial, incompetent, and irrelevant. 


94 Q. Did you goto your father’s room then? 

A. No; I saw him in the parlor. 

95 Q. How long did you stay ? 

A. Made a very pleasant visit. 

96 Q. The question is, how long did you stay ? 

A. I did not have my watch with me. My father preferred to 
come to our homes to see us; then he was free from Brooke and was 
not afraid to talk and express himself. 

97 Q. The question is, how long did you stay ? 

A. I have evely answered the question. 

98 Q. Please answer it again. 

A. I did not time myself; perhaps an hour. 

99 Q. Can you name any other specific instance of.such a visit at 
Mr. Corse’s before his last illness ? 

A. I have called at the door frequently and the servant 
188 said he was out, and I would afterwards meet him on the av- 
enue. He was there daily, and spent his time constantly in 

the open air and walking. 

100 Q. Is that the best answer you can give? 

A. He preferred that we should not see him at his hoarding-house, 
when he would always be with Brooke, who was constantly at his 
elbow. I ain trying to answer the question to the best of my ability. 

101 Q. Did you go to visit stave ther when he lived:on C street, 
where Doctor Walsh now lives? 


‘ 
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Objection.—Objected to by Mr. Newton on ground that it is repeat- 
ing a question already answered. 


A. Yes; Miss Lizzie McLane’s house. Brooke used to bring up 
pretty things she painted to show ma. 

102 Q. Do you know where your father last’ lived before he went 
to Miss McLane’s? 

A. I did not keep an account every time he moved his boarding- 
house. He lived at Mrs. O’Brien’s-at one time, but when I do not 
know. He lived in a great many houses, the names of many of 
which I never knew. 

103 Q. Name the places at which your father lived after he left 
your home before he went to Miss McLane’s. If you can’t name all 
name as Many as you can. 


Objection.—Objected to by Mr. Newton on ground of unfair 

189 question with which to tax the memory of a witness, and the. 

occasion of which is already obviated by her previous answers 

showing the cause of her not having liked’ persistently to seek the 

society of her father:in his boarding-houses in the company of his 
son, Brooke Mackall, Jr. 


A. On Twelfth street, I don’t remember the name, he had apart- 
ments there; on Thirteenth street, near F street, at “ Kirkwood 
House ;” on. 15th street. He kept house on Pennsylvania avenue, 
just above us—above the circle. These are:some of the places. I 
don’t know the women who kept them, as I was not acquainted 
with them. 

104 Q. Did you go to New York city with Brooke in 1876? 

A. Yes; I went to New York with him and paid my own fare on 
the cars; I don’t know what it was. 1 went on business. 

105 Q. Were you afraid of him on that trip? 

A. I never said that I was afraid of him. I said: that my father 
was afraid of him. 

106 Q.' Do you remember at one time during your father’s sick- 
ness of Brooke’s getting money for your busband te pay the board 
bill of your family? 

A. I remember very well that he was kind enough to lend us 

some of father’s money. We were very much oblighed to 
190 him, but I told the.Doctor, my husband, that I feltthat the 

money was just as much. mine as it was: Brooke’s, as it be- 
longed to my father. 

107 Q. Do you remember Brooke went and borrowed the money 
from a friend, and that your husband gave his note for it, and that 
the note was endorsed by Brooke ? 


Objection.—Objected to by Mr. Newton on the ground that the 
note is the best evidence, and even if produced as a memorandum 
to refresh the memory of the witness the question is unfair treat- 
ment of the witness, who isa lady and unacquainted with the de- 
tails of her husband’s business. 


A. My husband never told me his business affairs, but he told me 
with regard to some money that he expected to return it to Brooke, 
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though I told him that it was my father’s money, no doubt, and to 
put himself to no inconvenience. The Doctor can answer about his 
own business. 
108 Q. How do you know it was your father’s noage | ? | 
A. Because Brooke never did anything in his life all these years, 
but lived upon father, except for a little while, when he was at the 


Capitol. 
109 Q. How many times did your husband get money in this 
way ? 
19] A. My husband will answer for himse-f; I don’t know 


anything about his business. 
110 Q. Don’t you know he did more than once ? 
A. He will answer for himself. | 
111 Q. You did not know, did you, when you made the statement 
about Brooke’s not doing anything, that he had done business as 
real-estate agent and had collected fees to a considerable amount? 


Objection.—Objected to by Mr. Newton as a perversion of the 
methods and rights of cross-examination, the matter not having 
been adduced on direct and resorted to as a means of badgering the 
witness. | 

Disclaimer.—Counsel for defendant disclaims any intention to 
badger the witness. 


A. I did not, and do not. 

112 Q. Did you know anything about his business? 

A. I did not know anything about his business; never knew him 
to have an office ; never saw his name up in real-estate business. 

113 Q. Who was the last nurse employed at your father’s last sick- 
ness ? . 

A. A colored man. 

114 Q. What was his name? 

A. I don’t know his name. How could I know his name? He 
was a colored man; that is all I know. 

115 Q. Describe him. 


Objection.—Obijected to by Mr. Newton on ground of obvious im- 
propriety. 


A. Brunette. 
192 116 Q. Was he tall or short? ' 
A. I expect he was medium. I never saw my father when 
the man was on duty. I went with Brooke into the room. 
117 Q. Did you see the last nurse? 
A. Lsawa map standing in the hall near the room as .Doctor 
Owens and I[ went into father’s room. 
118 Q. Was that man tall or short? 
A. I hardly glanced at him; he may have been a giant ora 
pigmy. 
119 Q. How many nurses ? 
A. I understood there were two. After he was moved up stairs I 
understood that he had two different nurses—men nurses. 
120 Q. What memorandum is it that you are reading from ? 


BROOKE MACKALL, JR., ET AL. 


_ A. Tam reading from it, for there is nothing in it about the darkey. 

121 Q. What is the memorandum ? 

A. It is a memorandum I made out this morning about dates 
and other things. 

122 Q. Have you any objections to me seeing it? 

A. I have. 

123 Q. Did you visit your father after the nurse was employed ? 

A. I visited my father once when he was moved to the upper 
room, as I have already stated, in company with Doctor Owens, 
after he had the nurse. 

124 Q. How many days after the removal ? 


193 Note.—Counsel for defendant requests examiner to note 
that the witness is reading a memorandum, and counsel fur- 
ther asks the witness if she can answer these questions without refer- 
ence to the memorandum. 
Suggestions of Mr. Newton.—Counsel for complainants suggest that 
it is well-established elementary doctrine that all witnesses have 
a right to refresh their memory by memoranda as to dates. 


A. It is not on the memorandum. It was in the last week in 
February when I visited my fatber with Doctor Owens. 

125 Q. Is that on the memorandum ? 

A. No. There is a good deal of shopping things on the memo- 
randum. 

a Was that the time you went to see Doctor Walsh ? 

A. It was. 

127 Q. Don’t you know that at the time you went to see Doctor 
Walsh with Doctor Owens Leonard was nursing your father? 

A. No; it was not. Brother Leonard had been put out by Brooke. 
My father was in the upper room and was in Brooke’s charge. 

128 Q. What, then, did you mean by saying in your direct exami- 
nation that you felt a delicacy, after Brother Leonard had been put 
out, about pushing yourself where you were not wanted by Brooke 
when there waa a hired nurse provided, in answer to the question 
to state the reasons why you had not seen your father during that 

time ? 
194 Objection.—Objected to by Mr. Newton on ground that the 
witness, on direct examination, did not give or state any rea- 
sons for not having seen her father in addition to the three times 
she actually saw him for any period of time less in duration than 
the whole period of his illness. 


A. I only saw him once upstairs, and that was in the afternoon 
orevening. I saw him in company with Doctor Owens. 

129 Q. Is that the best explanation you can make? 

A. My father was a very ill man—he was hardly able to speak— 
when I saw him and the Doctor, and I only saw him a short time. 

130 Q. Would you be sure, now, that it was not the last week in 
February that you were there ? 

A. I am sure it was the last week in February. I am decided 
about that. 


Adjourned to January 6, 1883, at 1 o’clock p. m. 
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W asuinoTon, D. C., Jan’ry 6, 18883. 


Met pursuant to adjournment, the complainants, Leonard Mackall 
and Mrs. Louise M. Owens, and their solicitor, Mr. Newton, and the 
defendant, Brooke Mackall, Jr., and his solicitor, Mr. Willoughby, 
being present. 


195  Cross-examination of Mrs. Louise Owens resumed by Mr. 
WILLOUGHBY : 


131 Q. What was the day of the week ? 

A. I fix it in my mind in this way: My father died on the 7th of 
March, and the Sunday before was the last Sunday in February, and 
the last time I was at his house was about two or three days before 
his death. I came up from the Capitol with Doctor Owens, called 
at my father’s house, and saw Mrs. Corse in the parlor. She in- 
sisted upon my going up to see my father. She said he was better, 
and I started to go, but Doctor Owens objected. He said Brooke was 
not in, and the last time I had seen him had such a bad effect upon 
me. In the meantime Brooke came in. It was getting late then, 
and Brooke did not encourage us to see him, but said that he was 
very much better. The next Sunday,'which was the 7th, he sent 
us the news of his death, and I of course felt fearfully and found 
fault with Doctor Owens for not letting me go upstairs. 

132 Q. Let me call your attention to the question: What was the 
day of the week when you and Ductor Owens saw your father? 

A. Mrs. Corse said to me, “ When did you see your father last ? ” 

and I said, “I saw him last week.” 


196 133 Q. I again call your attention to the question, What 


was the day of the week ? 

A. I have answered the question in my own language to the best 
of my ability; that is the way I fix it in my mind. 

134 Q. What was the time of day, as nearly as you can state it, 
when you had that interview with your father in company with 
Doctor Owens? 

A. I think it was about 8 o'clock in the evening; the gas was 
lighted. 

135 Q. In what room was it? 

A. Second-siory hall room, where Brooke had him carried ; the 
only time I saw him there. - ; 

136 Q. How long did the interview last ? 

A. A very short time. He was a very ill man, and I don’t think 
he recognized me; he hardly did ; he was in a kind of stupor. He 
said: “ My child;” but still he was perfectly stupid. 

137 Q. Please state the length of time as nearly as you can. 

A. A few moments. ap 

138 Q. Was it a minute ? 

A. Yes; a few minutes. 

139 Q. Was it five minutes ? 

A. Perhaps it was; it might have been; we had time enough to 
see his condition, to take him by the hand, to look into his eyes, and 
to see him fall back into a perfect sleep of stupor. 
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197 140 Q. Did that stupor seem to be under the influence of 
an opiate ? 

A. Yes; he seemed to be thoroughly under the influence of some 
powerful medicine ; breathing heavily ; breath coming from him in 
puffs. 

141 Q. Was that the judgment of your husband expressed at the 
time ? 

A. It was what I saw with my.eyes. 

142 Q. Did your husband express any opinion at the time? 

A. No; I think not. I was the one that did all the thinking. 

143 Q. What was the position of the bed in the room? In what 
direction was the head ? 

A. My father laid on his left side, and his face was towards 4} 
street. 

144 Q. His head was then towards C street, was it? 


Objection —Two last questions objected to by Mr. Newton on 
ground of unfair method of cross-examination, it being difficult to 
answer such questions without a diagram showing the relative posi- 
tions of the walls of the room and the bed with reference to the 
points of the meridian. 


A. His face, it seems to me, looked towards 4} street, and I think 
he lay on his left side, as near as I can remember. I was looking at 
my father and not thinking of his own position or the posi- 
198 tion of the bed, and Doctor Owens and: Brooke were 
with me. 
145 Q. Did you go into the room directly from the hall or from 
the front room in the second story ? 
A. I went right from the hall—passed the medicine in the ball— 
into the room with Brooke and Doctor Owens. 
146 Q. When you went into the room was your father facing 
you? 
A. He was lying on his side. 
147 Q. Was his face towards you? 3 
A. After he was roused up he turned his face and held his hand 
in a perfect stupor. 


148 Q. I mean when you first went in was he lying with his face 


towards you. | 
A. As near as I can remember he turned his face and his hand at 
the same time. 
149 Q. Please note the question and answer it if you can. 
A. His face was not towards the door, but was facing i, Boag 
150 Q. Did you go up to the bed on the right hand or hand 
as you went up to see him? 


reper ae a to by Mr. Newton on ground of immate- 
riality. 


' A. I think it was the left side of the bed we stood at. The other 
was up in the corner,I think. The Doctor can tell you moreabout 
it than I can. 


12—159 
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151 Q. Did you and the Doctor then go immediately to see Doc- 
tor Walsh? 
A. After we came down-stairs I insisted immediately upon going 
over to see Dr. Walsh. That is the evening I saw Doctor 
Walsh. ; 
199 152 Q. Was anything else said during that interview by 
your father except what you have stated ? 
A. Nothing else. He was too stupified to talk, and that is the 
reason I was alarmed about him. - 3 
153 Q. How came you and your husband to go at that particular 
time to see your father, that being, as I understand you to say, the 
only time you saw him after the nurse wasengaged? = 
A. The Doctor saw Mr. Corse or some gentleman boarding in the 
house at the Capitol, who told him that father was very sick, and 
we then went together to the house from the Capitol, and Brooke 
asked us or took us up to see father. 
154 Q. When—in what part of the Capitol did you see Mr. 
Corse ? 


Objection.—Objected to by Mr. Newton on ground that it is an 
unfair question. 


A. I did not see Mr. Corse; the Doctor saw him and told me. 
155 Q. When did you first hear that your father had made a 
will a short time before his death ? 


Objection.—Objected to by Mr. Newton on ground that no ques- 
tion was propounded to witness on the direct examination touching 
the subject of her father’s will. 


A. After his death, when they told me that he had remembered 
his children. 
156 Q. How soon after his death ? 
A. Two or three days or a day or two after the funeral. 
200 157 Q. Who told you first ? 
A. Mrs. Christy and my brother Leonard together, I think. 
158 Q. Where were you when they told you ? 


Objection.—Objected to by Mr. Newton on ground that it is im- 
propper on cross-examination, and counsel Sees counsel for de- 
fendant to confine himself to his right by addressing himself to 
matter adduced on direct examination. 


A. I was boarding on Q street. 

159 Q. Where were you? 

A. I was at the Q-street house. 

160 Q. Did you kuow nothing of the provisions of such will be- 
fore the death or the funeral of your father or had you heard noth- 
ing of it? 

A. I did not know and heard nothing of it. ! 

161 Q. Didn’t you talk with any one before that time about the 
provisions of that will ? 

A. How could I[ talk about that? I have just now told you I did 
not know anything about —. 
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162 Q. Were you told by any one about the house or by the doctor, 
Walsh, that you- father did not want you or the other children to 


come into the room ? 
A. No; of course not. Doctor Walsh did tell me father was in 


no condition to attend to any business. 

Objection —Answer not responsive. Objected to by Mr. Wil- 
loughby. 

163 Q. When and where did the doctor tell you that? 


201 Objection.—Objected to by Mr. Newton on the ground that : E 


the previous entry was that the answer was not ve, 


This being the fact, the question should be repeated or else the entry or | 


previously made should be stricken out. -s 
A. The only time I ever saw Doctor Walsh — when I waswith 
my husband in Doctor Walsh’s office. SS 


164 Q. How came he to speak about your father’s doing business ee 


on that occasion, and what business were you talking about? 


Objection —Objected to by Mr.. Newton on ground as not re- 


peating the language of the witness, but supplying language for the 
witness. 


A. I asked him my father’s condition, and I will repeat what he 
said to us. I asked him what was the condition of Mr. Mackall. 
He did not know who we were. I did not want him to know who 
we were, and he replied,“ Mr. Mackall is a vety ill man. Hemight 

ition to attend to any 
business; that his age was against him.” It was then Doctor Owens 
made the remark about my father’s condition, and Doctor Walsh 
said to him, “ You are a physician, I see.” They then had the niedi- 
cal talk which I have — explained. 
202 165 Q. Can you explain why he made a reference to his 
being in no condition to do business? 

A. I suppose that was one of the explanations of his condition, 

for a man can often be sick and do business, but when in the con- 


dition of my father, so ill—he explained that he was too ill to do ~~? 


any business. 

166 Q. Did you say anything about business? 

A. We did not. 

167 Q. Have you read the depositions in the divorce case between 
your father and mother? 

A. Do you mean lately? 

168 Q. Yes. | 

A. No; I looked over my own the other day, and thought how 
tame it was compared to what I have wheainae 

169 Q. Can you give any reason why, either in the petition for 
divorce or your deposition or any other deposition in the case, there 


is no suggestion that Brooke was in any way responsible for the dif- | YG 


ficulty ? 


Objection.—Objected to by Mr. Newton on ground that it is a 
question of law and not ‘of fact; and, secondly, that it is a question 
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based upon no reason within the contemplation of the law and 
practise embracing matters for divorce, as the undue influence of a 
child upon one of the parties to the marriage contract is not recog- 
nized by the practice or the law specially as a ground for divorce. 


203 A. There are a great many things in life that you cannot 
exactly see when you look it over and read it; yet it is there, 
although you cannot see it. 
170 Q. Do I understand you to say that everything was plentiful 
and everybody happy until Brooke’s return from the West, in 1859 ? 
A. Yes; and everything got gradually worse and worse after he 
came home, strengthened each day, and he got more influence over 
father until he got perfect possession of him, and walked in each day 
and locked the second-floor doors where they lived, never leaving 
him day or night. 


Objection.—Answer not reponsive. Objected to by Mr. Wil- 
loughby. 


171 Q. Will you let me refresh your recollection with the state- 
ment in your mother’s petition for divorce that she does not deem 
it necessary to go further back than three years last spring—that is 
to say, the spring of 1857—for a detail of the facts and causes of 
complaint against her said husband, although there are a number 
of incidents antecedent to that period to which she might justly 
refer, and also tothe statement of your brother Leonard as to the vio- 
lent conduct of vour father for several years, and also to the state- 

ment of your mother that previous to the month of March, 
204 1859, the said defendant had for a long time refused to give 

your petitioner any funds either for her own use o to pur- 
chase articles necessary and proper for the use of the family, and 
ask you whether, in view of these statements, you desire to modify 
or change the statement made by you, that, up to the return of 
Brooke, in 1859, everything was plentiful and we were all happy ? 


Objection.—Objected to by Mr. Newton on ground that the latter 
part of the same, indicating the spirit and characterizing the whole 
of the question, is impropper mode of interrogatory, because of a 
threat implied therein to the witness; secondly, that the matter 
deposed by the witness touching the matter of divorce between her 
father and mother dates no further back in point of time than the 
vear 1859; that the matter referred to by memoranda in the form 
of petition for divorce, &c., includes substance anterior to 1859, 
which, had it been adduced upon the direct, would scarcely have 
been within the memory of the witness. Further objected to for 
unfairness, in being ete 3 a matter of record; that the memoranda 

has not been presented to the witness, and further embraces 
205 matter more properly for a lawyer to answer than those who 
are not expert in matters of pleading. 

Before answering the question counsel for defendant offers to 
show the memoranda to the witness. 


A. I think that if I am not obliged to read the memoranda I 
would rather not, as my strength is giving out, and I would rather 
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save myself any additional strain upon me or any more disagree- 
ables. I could not modify my statement, but rather increase it, and 
from my earliest recollection and belief all these troubles and tem- 
: per and our not having all we required was Brooke’s bad influence 
j over his father and grasping all for himself. 

172 Q. Did you ever yourself see Brooke ill-treat his father ? 


$i A. I never have. : 
+ 173 Q. Did you see anybody who ever told you that they had 
' seen him, Brooke, ill-treat his father? 


sm Objection.—Objected to by Mr. Newton for obvious reasons, as ex- 

y pressed in its circuitous form and its character for circumlocution. 

: ee being objected to for circumlocution, counsel for defend- 
ant asks: 


174 Q. Did anybody ever tell you that they had seen Brooke 
ill-treat his father except your father? 
206 A. My father told me so every time I saw him. 
175 Q. Question repeated. 
—. I have answered the question in my own language. 
176 Q. Did you ever hear from any one except your father that 
they had seen any ill-treatment of Brooke to him ? 


Objection.—Objected to by Mr. Newton on ground that, as a 
matter of course, the man who is acting the tyrant over another 
within his power for purposes of gain will scatcely permit any one 
else to see him perform his acts of tyranny. 


A. I have already answered the question. 
177 Q. Counsel for defendant, not remembering that the witness 
has answered the question, asks her to answer it again. 


Objection.—Question objected to by Mr. Newton on the ground 
that it is answered already. 


A. I have heard that there are other people who saw him. 
178 Q. Has any one told you that he or she saw it? i: 
A. There are other people, I have heard, who have seen mistreat- .. © 
ment, and I suppose they will speak for themselves; and I don’t © | 
wish to speak any more on the subject. ae 
179 Q. Have you heard it from any one who himself or herself Be 
saw it? 


Objection.—Objected to by Mr. Newton on the ground that the 

al witness has answered the question to the best of her abilit 
207 and fully within the meaning of the issue joined in this 
cause, which is that of duress, undue influence, and of fraud. 


r A. The subject is now settled. I would rather for the parties to 
speak for themselves. It is my own private business, and I would a 
ask the counsel not to continue to harass me. Pa. 

180 Q. I simply wish to know if you decline to answer the ques- “_ 
tion further. 


Objection. —Objected to by Mr. Newton on ground that it is un- 
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necessary, as the witness has already stated more than once that 
she has given a full response to the questions immediately previous 
to the last. 


A. I will say that I have not. 


Counsel for defendant hereupon announces close of his cross-exam- 
ination. 

Adjourned to January 8th, 1883, at 12.30 o’clock p. m. a 

Met January 8, 1883, at 12.30 o’clock p. m., when the deposition 
of Thomas Owens was commenced. The same will be found after 
the close of the testimony of Mrs. Owens. 


E. D. F. BRADY, 
Examiner in Chancery. 


208 W asHinoToN, D. C., Jan’ry 9, 1883. 


Met pursuant to adjournment, the complainants, Leonard 
Mackall and Mrs. Louise Owens, with their soiicitor, Mr. Newton, 
and the defendant, Brooke Mackall, Jr., being present. 


Whereupon the redirect examination of Mrs. Loutse Owens is be- 
gun by Mr. Newron as follows: 


181 Q. Upon the occasion of your last having seen your father, 
please state the position of the bed in which he lay in relation to C 
street. | 
_ A. The back of his head layto wards the east; his face looked 
out towards 44 street; the left-hand side of the bed was towards U 
street. 

182 Q. In what direction was the head of your father ? 

A. The back of his head was towards the east. 

183 Q. How were your father’s feet in relation to 4} street ? 

A. His feet were towards 4} street. 

184 Q. How was he lying in bed? 

A. He seemed to be lying in a heap. I won’t be positive. 

135 Q. Did any one enter the room previously to the entrance of 
yourself and husband on that occasion ? 

A. Brooke entered the room first. 

186 Q. What was first done by him ? 
209 A. I think he raised the gas and tried to arouse father by 
saying, “ Here is Lou and Doctor Owens.” 

187 Q. In answer to question No. 142, upon cross-examination, to 
wit, “ His head was towards C street, was it?” please state anything 
further you may have to say in response to that question. 


Counsel reads the answer to witness. 


A. I might have been mistaken about his being on his left side. 
188 Q. To the best of your recollection at the present, was your 
father lying upon his back or was he facing you as you entered the 
room ? : 
A. Well, he was lying up in a little heap, and, after Brooke roused 
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him, he turned his head and held out his right hand. By the time 
we had reached him Brooke was standing in front of him. 

189 Q. Was your father lying with his face towards C street and 
his back towards you ? 

A. His face was towards me as I entered the room. 

190 Q. In response to question No. 151 (counsel reads the question 
‘and answer) please state whence or from what place you yourself 
went to see your father the last time*you saw him. 

A. I went from where I was boarding, on Q street, direct with 
Doctor Owens to see my father. 

191 Q. Please state again how'you learned your father’s 
210 condition at that time and all the circumstances conn 
with that matter. 

A. The Doctor heard it at the Capitol, from some one boarding or 
living at the house, that my father was worse, and came home 
and told me. We then took the cars immediately for the house. 

192 Q. At the time, after this occasion, you went to the house in 
which your father died without having seen him state where you 
went from immediately. 

i A. We—the Doctor and myself—went from the Capitol on that 

ay. 
193 Q. Was your husband accustomed, during this particular pe- 
riod of time, to be at the Capitol often ? 

A. Yes; he had business before Congress. 

194 Q. In answer to the several questious last propounded to you 
upon cross-examination, the first being question No. 170 and the 
last being No. 177 (counsel reads the first and last question, also the 
intervening questions and answers), please state anything in the 
way of explanation of the following answer, to wit, “ There are other 
people I have heard who have seen mistreatment and, I suppose, 
they will speak for themselves,” and the explanation to the last 
answer upon the same subject, which is, to wit, “I will say that 

I have not.” 
211 A. I have heard my brother Leonard and Barton say that 

they had heard Brooke mistreat him in words, scold him, and 
talk to him harshly. He would continue to scold him about his 
clothes and tell him to keep off the avenue and to walk on: the back 
streets; that he looked disgraceful; also disagreeable scenes and 
words which took place between Brooke and father during his last 
illness. 

195 Q. Did you or did you not in your last answer upon cross- 
examination, which is in these words, “I will say I have not,” have 
reference to the meaning of the question in your answer to it as 
bearing upon your informants (in supposition) by your cross-exam- 
iner having sce’: the defendant, Brooke Mackall, Jr., actually inflict 
blows upon yew: father? 


Counsel reads the question and answer referred to in the question. 
A. I did not mean blows; I meant words. | 
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Recross-examination by Mr. WILLouGHBY : 


196 Q. Have you since your examination the other day conversed 

with Leonard Mackall as to the position of the bed in the 

212 room when you made your last visit to your father, and the 
position of your father upon the bed ? 

—. We have talked about it. 

197 Q. Did he tell you that you had made a mistake? 

A. No; he did not. my 

198 Q. Did he talk with you about having stated the position 
wrong ? 

A. No. 

199 Q. Did any one talk with you about it? 

A. I have just now stated that we all talked about it. 

200 Q. In which corner of the room was the bed ? 

A. Southeast corner. 

201 Q. Was it immediately in the corner? 

A. It was when I saw it. 

202 Q. Why do you make a different statement to-day in relation 
to the position of the bed and of your father than that made by you 
the other day? 

A. I think I answered very well the other day—the bed is in the 
same position—considering that you asked me so many double-bar- 
relled questions. 

203 Q. Did you talk the other day, after having left the stand, 
with Leonard about his and Barton’s having seen Brooke ill-treat 
your father? 

A. No, indeed. 

204 Q. Did they or either one of them talk with you about it ? 

A. They had told me all about it before; they have often told me 

of it. 
213 205 Q. You say you knew about it before. Did he talk 
with you about it. after you left the stand ? 

A. No, indeed ; it was not necessary ; I knew it by heart. 

206 Q. If you knew it then so well why didn’t you state it then 
as you have now stated ? 

A. The examiner can testify that I started to tell it two or three 
times on paper, but there was so much of it that the words all got 


mixed up. 
LOUISE M. OWENS. 


Subscribed and sworn to before me this 9th day of January, A. D, 
1883. 
E. D. T. BRADY, Examiner. 


W asHineTon, D. C., January 8, 1883. 


Met pursuant to adjournment, thecomplainant, Leonard Mackall, 
and his solicitor, Mr. Newton, and the defendant, Brooke Mackall, 
Jr., being present. 

W hereupon— 
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Deposition of Thomas Owens. 


THomas Owens, a witness of lawful age, residing in the city of 
Washington, in the District of Columbia, being first duly sworn ac- 
cording to law, deposes and says, in reply to interrogatories pro- 
pounded to him by Mr. Newron, solicitor for complainants: 


214 1 Q. Please state your full name, occupation, and your re- 
lation to the late Brooke Mackall, deceased. 

A. Thomas Owens, M. D., assistant surgeon in the United States 
navy, and son-in-law by marriage to his daughter Louise. 

2 Q. Did vou see decedent during his last illness? And, if so, 
please state how many times. 

A. I saw him three or four times during his last illness, in a non- 
professional character. 

3 Q. Please state your observations of his physical condition when 
you first saw him. 

A. When I first saw him was some four or five days after he was 
taken sick. I think it was in the afternoon, in the presence of Mr. 
Brooke Mackall, Jr., and possibly Mr. Barton Mackall, and § ramon» 
Mr. Leonard Mackall—groaning and very restless. I understood 
that the trouble was due to indigestion. 

4 Q. How long did this interview last? 

A. I don’t recollect how long the interview lasted. I saw him 
and liad some words with him; made some inquiriés as to his. con- 
dition. 


At this point the witness and counsel retired for consultation. 


5 Q. Please state any further observation you may remember— 
the appearance of the decedent’s skin, eye, the expression of his 
countenance, and the characteristics of his respiration. 
215 A. I recollect taking hold of his hand ; it was warm and 

bathed with perspiration. I don’t recollect his eye, as to the 
condition of it indicating sickness. The respiration was hurried, 
and his features expressive of pain. 

6 Q. When was your next visit? How long after you first saw 
him did you next see the decedent ? 

A. I don’t recollect the interval of time, but the next time that I . 
saw him that I recall was the evening of the day that Doctor Briscoe 
was attending him in the absence of Doctor Walsh, of which | was 
informed by Mr. Brooke Mackall, Jr. 

_7Q Please state what his physical condition was upon this ocea- 
sion. 

A. His condition was about the same, presenting the same syimp- 
toms as stated before, and possibly a little more intensified. 

8 Q. During this time spoken of who was present ? 

A. Mr. Brooke Mackall, Jr., up to a few moments before I left, 
when Mr. Leonard Mackall came in. | 

9Q. Was any conversation had with you by the decedent during 
this visit ? 
13—159 
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A. I recollect that he was, as I said, in intense pain, and Mr. 
- Brooke Mackall, Jr., was giving him medicine, by direction, every 
half hour, and there was very little said between Mr. Mackall and 
myself excepting such language as [ may have used to quiet 
216 his fear and speaking to him when giving him medicine. 
Mr. Brvoke Mackall, Jr., and myself spoke in whispers in 
relation to his father’s condition and the medicine he was taking. 


(At this point Mr. Henkle appeared.) 


10 Q. Please state as near as you can the date of your first visit to 
Mr. Mackall. | 

A. I can’t fix any point or time. I think I made the visit by re- 
quest of Mr. Brooke Mackall, Jr. 

11 Q. When was your third visit made to the sick-room of the 
decedent ? 

A. My third visit, as I recall, was made to another room in the 
front part of the house and on the evening of the day when I was 
told by Mr. Brooke Mackall, the deceased, that Brooke Mackall, Jr., 
had become alarmed during the day at a supposed overdose of med- 
icine administered by Mr. Leonard Mackall. 

12 Q. What further did the decedent say to you in reference to 
the alleged overdose ? 

A. I asked him if he felt any effects and he said he had not. He 
said that some one had given him an emetic. I saw that he was in 
the condition that I have before represented. 

13 Q. Please state about the time of the day at which you saw the 
| deceased upon this occasion. 

217 —. About 7 o’clock p. m. 
14 Q. Did you make any examination, casual or other- 
wise, of the deceased touching the effect of the alleged overdose ? 

A. I looked at his eye—and understanding from Mr. Leonard 
Mackall, who was present, that the medicine was an opiate—for the 
purpose of seeing if there were any effects remaining upon that or- 
gan, the eye. There was no indication of his being under the influ- 
ence of opium or any of its preparations. His condition showed 
the same amount of pain I had witnessed on my previous visits. 

15 Q. Who went with you to see the deceased upon this occasion 
and who did you find in the room ? 

: ~ I was alone; Mr. Leonard Mackall was in the room with his 
ather. 

16 Q. Who else was in the room during the time of your having 
been in the same upon this occasion ? 

A. No one else. 

17 Q. What evidences were given by the ‘deceased manifesting 
his condition during this visit, further than those already stated ? 

A. His condition was the same ; he was groaning, breathing hur- 
riedly, and restless. 

18 Q. What, if anything, was said to you by Brooke Mack- 

218 all, Jr., concerning the overdose which he stated had been 
given to the deceased ? 

A. I asked for Mr. Brooke Mackall, Jr., and was told that he was 
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in his room. I went up to his room, knocked, and was invited in 
by Mr. Brooke Mackall, Jr. He was talking to a colored man, and 
asked me to excuse him for a moment; he had sent for this man to 
cume from Alexandria to en him as nurse for hisfather. I had 
an engagement with Mr. Brooke Mackall, Jr., and he said that he 
could not go with me that evening, and then told me that Mr. Leonard : 
Mackall had given his father a tablespoonfull of medicine—powerful 
medicine, I think, was the word used—that had been prescribed in 
teaspoonfull doses; that he had gorn- for Doctor Walsh, and that an 
emetic and coffee had been given him. I think I said, “He don’t 
show any evidences of it now.” 

19 Q. What was the character of the room in which you first saw 
the deceased during his last illness as to location and appurte- 
nances for comfort? 

A. It was, L.imagine, a second-story room, in the back building, 
quite large, having four windows and low ceiling, and a bedstead 

bureau, I think, stove, chairs, etc. 
219 20 Q. Was it carpeted ? 
A. I don’t recollect. I would like to say that in walking 
about I don’t think any noise would be made. 

21 Q. Was this room what is commonly called a double room or 
a hali-room ? 

A. I don’t think it could be called either ; it was an ordinary room, 
in the back building. 

22 Q. Was it, in point of size, such a room as is generally occupied 
by a man and his wife or by two or more people living in genteel 
circumstances? 

A. I don’t know that I can answer that question. I believe that 
Mr. Brooke Mackall, Jr., occupied it before that time, with his father. 
I did not understand the conditions of comfort they enjoyed while oc- 
cupying it together. 

23 Q. What were the views from these four windows? 

A. Two of the windows looked on 4} street, and two into a yard, 
I think. 

25 Q. What is your opinion, Doctor, of the character of the room 
referred to for the condition of a sick man? 

A. My opinion, as far as the room is concerned, is that he was as 
comfortable as he could be. | 

26 Q. Was this room on a level or a plane with the room in which 
you last saw the deceased and in which you saw him during your 

third visit? 
220 A. I think, to the best of my recollection, the entrance to 
this room was at the head of the first flight of stairs leading 
from the front door through a small passage-way, while the room 
that I saw him in on my third visit was a hall-room about half a 
flight of stairs further up. 

27 Q. How many wtadows did the room in which you saw the 
decedent on the last two occasions of having seen him have? 
A. One window. 

28 Q. What was the size of the room that you now speak of? 
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A. It was a hall-room with a lofty ceiling, as I recollect, with the 
walls more contracted and the room smaller. 
29 Q. What was the furniture in that room? 
A. A bedstead, a single one; a stove, a chair; I think that is all. 
30 Q. Please state when you next saw the deceased. 
A. The next time I saw him was in company with my wife, 
Louise Owens, probably about ten days before he died. 
31 Q. When did the late Brooke Mackall die? 
A. Sunday, March 7, 1880. 
32 Q. Please state your recollection of about the time, during the 
week or the day of the week, of your having last seen the de- 
ceased. 
221 A. The time was at night and the day of the week I am 
not certain of. I was at the Capitol and saw Mr. Corse and 
also a gentleman whose name, I think, was McCorkle. Mr. Corse 
told me that Mr. Mackall was very sick and that I ought to go to 
see him and I think that Mr. McCorkle had gone to the Capitol 
after 12 o’clock when Mr. Corse was there, and he, Mr. Corse, asked 
Mr. McCorkle if Mr. Mackall was any better and he replied that he 
thought not. I told Mr. Corse that I would stop on my way home 
and see Mr. Brooke Mackall, Jr. I went to the house, saw Mr. 
Brooke Mackall, Jr., asked him how his father was, and I think I 
mentioned the fact that these gentlemen had made this statement, 
and he replied that he was quiet and he thought he was doing very 
well. I went home to my residence, told my wife of the incidents 
of the day, and after dinner she insisted upon going down to see 
her father. We went after dinner to Mr. Mackall’s house; Mr. 
Brooke Mackall, Jr., was at home; he invited us to see his father 
and accompanied us to the room. After we entered Mr. Brooke 
Mackall, Jr., went to the bedside and said to his father, “ Here’s 
Louise and the Doctor.” He was sleeping very soundly and 
222 ~=with difficulty arroused. He extended his hand and said, 
“My child.” Wethen came out. Mr. Brooke Mackall, Jr., 
extended us all the civilities and was very kind, and after we went 
out Mrs. Owens said to me—— 


Suggestion of Mr. Henkle—Inasmuch as Mr. Willoughby, solicitor 
for defendant, is not present, Mr. Henkle suggests to the witness that 
he had better not state conversations between him and his wife held 
in the absence of the defendant, Brooke Mackall, Jr., nor in his an- 
swers go beyond a response to the question. 


Witness, resuming, says as follows: 


What I stated was for the purpose of fixing the date of the visit 
and the occasion of the visit. 

33 Q. Please state your observation of the mental and physical 
condition of the decedent during the time you saw him that you 
now speak of. 

A. He was in a very deep sleep, breathing heavy and with diffi- 
culty aroused. 
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By Mr. HENKLE: 


34 Q. Please state what mental and physical conditions the 
sym-toms you have just described indicate. 

A. They indicated that he was under the effects of an opiate, and 

my impression was he was in that condition under the advice 

223 =and consent and direction of his medical attendant. 
35 Q. Mr. Henkle calls the attention of the witness to the 
question and asks him to please answer it — 

A. His mental and physical condition indicated that be was in a 
sone and free from the pain the evidences of which I had witnessed 

ore. 

36 Q. Please state, Doctor, what, in your opinion, was his mental 
capacity to trausact important business at that time. 

A. Well, I don’t think he could have been made without diffi- 
culty to comprehend anything in the immediate surroundin 

37 Q. Please state where you and Mrs. Owens went after leaving 
the sick room and whom you saw. 

A. She went to Doctor Walsh’s office and I followed her in. 
After we had been there some little time Doctor Walsh came in. 

38 Q. Please state what conversation took place between you, 
Mrs. Owens, and Doctor Walsh in regard to her father’s condition 
and treatment. : 

A. When Doctor Walsh came into his office Mrs. Owens pot up 
and greeted him by shaking bis hand and said, “ Doctor, I have 
come to ask you about Mr. Mackall.” He said,” Mr. Mackall is a 

very sick man. He is an old man, but a man of good consti- 
224 tution, and he may get well and livea long while yet.” She 

said, “ Doctor, I have just been over to see him. e appears 
to be very sick, and I am very much alarmed. He hardly recog- 
nizes me.” The Doctor replied, “ Why, his brain is perfectly clear. 
I do not mean to say by that that he is able to attend to any busi- 
ness, but he ought to be able to recognize you.” I then said,“ , 
he is fully under the effects of a narcotic, and I suppose it was by 
your direction.” ‘The Doctor turned to me and said, “ You are a 


physician.” I said,“ Yes, sir,” and gave him my name. He then 


said, “ There must be some mistake, and I'll have it stopped.” I 
recollect the subject of putting a nurse in chasge of Mr. Mackall,Sr., 
was referred to, and Doctor Walsh remarked that he was very mach 
annoyed by first one brother and then the other, referring to Brooke, 
Jr.,and Leonard, asking him questions each day when he visited 
Mr. Mackall, and for that reason he had su to Mr. Brooke 
Mackall, Jr., to employ a competent nurse, and said that he believed 
this man to be competent, and that he had no fears of Mr. Muckall’s 
condition. | 
225 39 Q. Please state whether or not you visited Mr. Mackall, 
either by yourself or in company with your wife, at any times 
other than those you have spoken of during bis last illness; and, if 
yea, whether you saw him or not, and, if not, why did you not. 
A. I frequently went to inquire for bim, and als- to see Mr. 
Brooke Mackall, Jr. My wife went with me several times fo the 
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house. I did not ask to see him and did not see him, but if I had 
asked to see him I would have been permitted to see him; that is 
my belief, holding the individual relations that I then did with Mr. 
Brooke Mackall, Jr. 
40 Q. What were your relations with Mr. Brooke Mackall, Jr., at 
that time? 
A. My own relations were the utmost respect and the highest re- 
gard on my own part, and evidences on his part of the utmost kind- 
ness toward myself and a disinterestedness not usually displayed 
by brothers-in-law. 
41 Q. How long had you been married and had been a member 
of the family of the decedent at the time of his last sickness ? 
A. Three years. 
42 Q. Had you seen the defendant, Brooke Mackall, Jr., continu- 
ally during that period, having daily intercourse with him? 
A. Well, daily intercourse, more or less, from the time of 
226 my marriage, January 18th, 1877, up to June 30th, 1879, 
while residing at 1905 Pennsylvania avenue. After that 
possibly not so frequently, due to causes of absence from the city 
and changes of residences. | 
43 Q. Please state where you lived subsequently to June 30th, 
1879. 
A. Between June 30 and July 7 we still remained at 1905 Penn- 
sylvania avenue; from July 7 to August 20, 1879, at Oakland, Mary- 
land; from the last date to October 2,:1879, at Fort Pendleton, Mary- 
land; from October 2, three or four days at a house now occupied 
by Mr. McCullough, on McPherson square; from about October 5, 
1879, to January 5, 1880, at house occupied by Colonel Hancock, on 
Connecticut avenue between K and L streets, and from January 5, 
1880, to September 15, 1880, at 1343 Q street N. W. 
44 Q. Was the daily intercourse, which you state was more or 
less had with Brooke Mackall, Jr., after your marriage to June 30, 
1879, usually had at your private residence or not? | 
A. Not at all; it was without reference to place of meeting. 
45 Q. Please state whether or not you saw the late Brooke Mackall, 
deceased, previously to his last illness, in anything like daily inter- 
course; and, if so, state where you generally saw him. 
227 A. I have seen the decedent at his residence, on C street, 

when he boarded with Miss McLane; also at his late resi- 
dence, and frequently—daily almost—on Pennsylvania avenue when 
walking with my wife. He would stop us and give utterance to his 
great admiration for her and her excessive cleverness. 

46 Q. Who was with you when you saw the decedent at his resi- 
dences above stated ? 

A. Sometimes with Mr. Brooke Mackall, Jr., and sometimes my 
wife, and I have been with Mr. Barton Mackall on one or two oc- 
casions, I think. 

47 Q. Please state specifically the place or places, other than his 
private residences, where you have seen the decedent. 

A. The first occasion on which I ever met Mr. Brooke Mackall, 
Sr., was with Mr. Brooke Mackall, Jr., when the latter introduced 
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me to his father, with some very complimentary remarks, as the 
suitor for the hand of his daughter, and recommended me as such, 
on which recommendation Mr. Mackall, Sr., gave his consent to my 
marriage with his daughter Louise. 1 have seen him present at 

the funeral of his wife, Martha Mackall. He has been to my 
228 other residences, once on Connecticut avenue that I know of 

and once at my house on Q street. I have seen him at the 
several hotels in this city--the National, Metropolitan, Willard’s, 
Riggs House particularly. , 

48 Q. Please state anything that may have occurred between 
yourself and the decedent or anything that you may have observed 
in connection with the decedant at Willard’s Hotel and at the Riggs 
House touching the relation between him and the defendant, 
Brooke Mackall, Jr. 

A. I said that I knew of one occasion that he had visited the 
residence I was living at on Connecticut avenue. I know it from 
this fact. I was standing with him in front of Willard’s Hotel. He 
was talking about his daughter Louise, as usual, and asked where 
our directions were, which I gave him. While standing there he 
saw Mr. Brooke Mackall, Jr., coming up the street, and said, “ Here 
comes Brooke; I must leave you.” Before he left Mr. Brooke 
Mackall, Jr., passed by, and as he did so Mr. Mackall left me. Mr. 
Brooke Mackall, Jr., after passing, without recognition from father 
or son, turned around and joined me, after having gone some four, 
five, or six feet on. ‘ 

49 Q. State what reason Brooke Mackall; Sr., gave to you 
229 on any occasion for resorting to the hotels in the city. 

A. I think the last day that I ever saw Mr. Mackall a well 
man was at the Riggs House. I went in, went up to him, shook him 
by the hand, and said, “ You have changed you-,base. What are 
you doing here so early in the morning?” He said, “I come here to 
get warm; I haveno firein my room.” I sat down and talked with 
him on general topics. Mr. Leonard Mackall dropped in after- 
wards al sat on the opposite side of his father to where I was sit- 
ting. We were all three sitting in the gentlemen’s reception-room 
chairs, facing 15th street. 

50 Q. Did the decedent state anything further upon this occasion 
or at any time giving his reasons for being at hotels? 

A. I have stated that that is everything, if I comprehend the 
question. 

51 Q. Did you, during the period immediately prior to the de- 
Bart sickness, perform the act of vaccination upon bim ? 

A. I did. 

52 Q. When and where did this occur? And please state any 
incident that may have occurred upon this occasion or conversa- 
tion going to show the relations between the decedent and Brooke 

Mackall, Jr. 
230 A. It oceurred at 1343 Q street N. W., in this city, and, to 
the best of my belief, on Sunday, January 11, 1880. I vac- 
cinated Mr. Mackall; told him to keep his arm bare until the scab 
dried. He became very nervous, pulled his sleeve down, put his 
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coat on, and said that he was afraid that Brooke would come and 
catch him there. I told him that he need not be afraid; that that 
was on neutral ground, and that I did not think that Mr. Brooke 
Mackall, Jr., would object to his coming to my house at any time, 
and particularly for that purpose of vaccination. 

53 Q. Doctor, how long had you known Brooke Mackall, Jr., be- 
fore your marriage, and what was the character of your relation 
with him ? 

A. I first met his sister Louise in the winter or spring of 1876, 
and almost as soon Mr. Brooke Mackall, Jr. On his part, as evi- 
denced by me, the relation was of the utmost cordiality, friendship, 
and the kindest consideration. 

Whereupon counsel announces close of direct examination. 

Adjourned to January 9, 1883, at 12.30 p. m. 


931 ‘Met January 9, 1882, at 12.30 o’clock p. m., when the re- 

direct examination of Mrs. Louise Owens was begun by Mr. 
Newton. The same will be found preceding the deposition of Dr. 
Thomas Owens. Upon concluding the deposition of Mrs. Owens 
the cross-examination of Dr. Thomas Owens is commenced by Mr. 
Willoughby, solicitor for the defendant, as follows: 


Whereupon the cross-examination of Tomas Owens is begun by 
Mr. WILLOUGHBY. 


Before doing so the witness asks leave to make the following ex- 
planations in regard to his direct testimony: In answer to the ques- 
tion, “ When did you first see Mr. Mackall after he was sick,and 
who was present,” I wish to correct my answer, which reads, “I 
made the visit at the request of Mr. Brooke Mackall, Jr.,” to read in- 
stead, “At the request of Mr. Barton Mackall;” and instead of 
“that perhaps Mr. Barton Mackall was present,and possibly Mr. 
Leonard Mackall,” to read, “ I saw all three of the brothers at the 
house on that occasion.” | 

In answer to the question, “ Where and when you vaccinated Mr. 

Mackall,” instead of “January 11, 1880,” to read “ January 4, 
232 1880;” also, in answer to the question to describe the room in 

which you saw Mr. Mackall at vour third visit, to strike out, 
“ that’s all,” for the reason that [ was cut off by the counsel, Mr. 
Henkle. 


Question by Mr. WILLouGHBY : 


04 Q. Were you informed by. Leonard Mackall since giving your 
testimony the other day that Mr. Mackall, deceased, was sick in bed 
on llth of January, 1880? 

A. No, sir; any testimony that I have given is and will be from 
the unaided resources of my own memory. 

55 Q. How came you to make this mistake and correct it to-day ? 

A. From the fact that I was under the impression that I had 
moved into 1343 Q street on Monday, the Sth day of January, 1880, 
but since my testimony on yesterday I have come to the conclusion, 
after mature thought, that it was Friday and Saturday, the 2nd and .- 
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3rd of January, 1880, and that Mr. Mackall, opt oe by Leon- 
ard Mackall and his wife, visited my house on the Sunday immedi- 
ately after the day I moved in. 

56 Q. I understand you to say, Doctor, that your relations with 
Brooke Mackall, Jr., personally have been always friendly. Is 

that so? 
233 A. My relations with Mr. Brooke Mackall, Jr., have been 
and are friendly. His relations have been severed by an 
edict of his.own. 

57 Q. What is that edict? 

A. A letter stating that he had no other relations with me now 
than any other stranger to whom he had loaned money. 

58 Q. How long ago was that? 

A. The only answer I can make is to put said document in as evi- 
dence of the statement I have made, as I do not recollect exactl 
the date of said letter, but presume that I received it within a w 
or ten days after the evidence of Mr. Leonard Mackall in a suit in 
which, as Mr. Brooke Mackall, Jr., stated to me that he, Mr. Leonard 
Mackall, had stated that I or his brother-in-law had advised him to 
bring this present suit in which I am now testifying. 

59 Q. Was there other correspondence between you in relation 
to the money he had loaned you? - 

A. Iadmit the receipt of a former letter. I think it would be 
unfair for me to divulge the contents of that letter, as I was ad- 
vised by Mr. Brooke Mackall, Jr., that I would be held for costs, &., 
and that he would place it in the hands of his attorney for collec- 
tion, and my impression is that the present counsel was the person 

referred to. 
234 60 Q. What is your present salary ? 
A. The witness requests the examiner to read the title page 
of the present suit to enlighten him as to the cause now under trial. 


Statement of examiner.—The examiner states that the title of the 
cause is Leonard Mackall e¢ al. vs. Brooke Mackall, Jr., e¢ al. 

Question of witness to counsel.— Whereupon witness asks counsel 
for defendant if there is a suit pending before the examiner involvy- 
ing the question of his salary. 

Reply of counsel.—Counsel replies that there is not. 


A. Whereupon witness refuses to answer any questions affecting 
his rights as a private individual. 

61 Q. The unpleasant relations on the part of Brooke towards you, 
as you say, grew out of the non-payment of money which he claims 
to be due from you to him on account of money loaned between two 
or three years ago, did they not? 

A. Witness asks the counsel to read any statement that the wit- 
ness has made to the effect as that of the language embodied in the 
question just propounded to him. 

62 Q. Counsel states that he had reference by the words 

235 “as you say” to the unpleasant relations and not to the state- 

ment occurring after, and with this explanation repeats the 
question. 

14—159 
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A. Yes. | 
63 Q. Which one of the parties plaintiff first advised the begin- 

ning of this suit? 

A. I don’t know. 

64 Q. Was it not Leonard Mackall ? 

A. I don’t know what he advised. ; 

65 Q. Did Leonard suggest it to you or you to him? 

A. Neither to the other. 

66 Q. Which one of the parties employed counsel first-? 

A. I don’t know. 

67 Q. When the suit was brought did you give Brooke to under- 
stand that you did not approve the bringing of the suit? 

A. I don’t know what he understood, but I could not approve 
what I did not know of. | : 

68 Q. Do you mean that you did not know of the suit being 
brought ? | he 

A. Well, I knew it in a general way, not from any active partici- 
pation. 

69 Q. Did you approve of the suit as soon as you learned it? 

A. I don’t know that I considered it -in the sense of approval or 
disapproval. 

70 Q. Do you approve it now ? 

A. I do. 

71 Q. When did you first approve of it? 

A. On the recommendation of Mr. Brooke Mackall, Jr. It was 

subsequent to a date at which Mr. Brooke Mackall, Jr., or 

236 possibly the same uight of a day on which he had a conver- 

sation with Colonel Christy. 

72 Q. Was that since Leonard gave his testimony in the other 

suit ? | 

A. It was anterior to that time. 

73 Q. What conversation do you refer to?’ 

A. I have stated the conversation I refer to. 

74 Q. What was the nature of that conversation ? 

A. I refuse to state the nature of the conversation, as being private 
and affecting a third party in confidence between Mr. Brooke Mack- 
alland myself. 

75 Q. I only wish enough to identify the time. 

A. The time was between 8 and 9 o’clock in the evening, on C 
street or Pennsylvania avenue, and’ possibly while standing on the 
corner of 13th and Pennsylvania avenue, when Mr. Brooke Mackall 
told me that if I saw anything in this case that would be of a benefit 
to my wife and child it was my duty to approve of the move. I 
will say further that possibly it was the evening of the day when 
Mr. Brooke Mackall, Jr., told me that he had shown the charges and 
specifications in the alleged bill of which I believe the present suit 
is being conducted to Mr. Robert Christy. This took place within 
three four days—it may have been leaqee-saiias this suit was 

egun. 

237 76 Q. Have you contributed to the expenses of this suit ? 

A. Under other circumstances I would refuse to make 
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known my private business, but in this case, for the benefit of the 
counsel, my answer is not a penny. 
77 Q. Has you wife, to your knowledge? 


Objection.—Objected to. by Mr. Newton on ground that witness 
cannot be expected to answer matter which is known alone to his 
wife and connected with her own interests as devisee under the last . 
will of decedent. 


A. She is a free agent and a freeholder and generally attends to 
her own business in the disposition of any small sums she may 
have. 

78 Q. Question repeated. 

A. As a usual thing she does not make me her confident in any 
matter. She may undertake of a private nature, or, in other words, 
I don’t know. 

79 Q. How long after Mr. Mackall was taken sick before you went 
to see him? 

A. I don’t know the date, but I stopped into Mr. Barton Mack- 
all’s office, on 4} street, and he told ine that his brother Leonard had 
been over to see him, and asked me to go over to see him, Mr. Mack- 
all, Sr.; and, further, I was in error about his being about five 

days sick when I first saw him, and I don’t now recall the 
238 exact number of days. 
80 Q. State as nearly as you can. 

A. I cannot from the fact that there was no incident of special — 
interest by which I could fix the date other than the fact that the 
three brothers were together at the house in the sense that I noted, 
that simply as a feature without having special reference to the day 
or any strangeness of the coincidence. 

81 Q. How long was the interval between your first and second 
visit ? ' 

A. I don’t know; I may have been to see Mr. Mackall on more 
than one occasion. I don’t know it; between the first time I have 
stated and the time of my second visit, as I have fixed. 

82 Q. Can you state whether the interval was a week or mure? 

A. Yes; possibly two weeks, and maybe more. 

83 Q. How long between the second and third ? 

A. About two weeks; possibly less. . 

84 Q. What was the date of your third visit? 

A. It was the evening of the day when I had been at the Capitol 
and had met Mr. Corse near the door of that part of the gallery at 
which he was employed as doorkeeper. I was standing in the door, 

and he approached me and said that Mr. Mackall was very 
239 sick. It was a day on which the Fitz John Porter case was 

expected to be brought up, and while sitting in the Senate 
gallery. I heard some one remark that Fitz John Porter was sittin 
in the Senators’ gallery on the north side of the Senate building. 
went around and s in the door, when Mr. Corse approached me 
for the purpose of getting a view of Jitz John Porter. I am re- 
ininded of this that it was an unusual thing for me to go to that 
part of the Senate gallery. The case was brought up, but the Senate 
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without taking action went into executive session, and while in ex- 
ecutive session I left the building and went to the residence of the 
deceased and saw Mr. Brooke Mackall, Jr., who told me that his 
father was doing very well. | 

85 Q. Was that your third interview ? 

A. I saw him that night in company with my wife, and that is 
the fourth time that I saw him that I have distinct recollection of 
seeing him a sick man, and I take this occasion to say that I do not 
recollect the number of days intervening between the first and sec- 
ond visits I made to him, instead of two weeks, as I have said before 

in answer to a question that I did not then fully understand. 
240 86 Q. Did the Senate go into executive session immedi- 
ately after the case of Fitz John Porter was called up? 

A. It could not go into executive session immediately after it was 
called:up without being disposed of by some parliamentary usages. 
The case, as I recollect, was laid over to another day, and then, after 
a motion to go into executive session, and being passed, the Senate 
did go into executive session. 

87 Q. Who brought up the Fitz John Porter matter ? 

A. I don’t know that I can call the gentleman’s name, but I think 
he was a Senator from New Jersey, but not at present in the Senate. 

88 Q. Was it Mr. Randolph ? 

A. My description implies that gentleman. 

89 Q. In your conversation with Doctor Walsh that evening did 
he complain of the nursing by Brooke and Leonard? 

A. He did not. He stated that Mr. Brooke Mackall, Jr., ques- 
tioned him in the room, and Mr. Leonard Mackall met him on the 
steps, and between the two it was very annoying. He made no 
mention of any special fault-finding with the nursing of either of 
the brothers. | 

90 Q. Did he suggest the employment of a _ professional 

nurse ? 
241. A. He stated under the circumstances it was better to have 
somebody other than the brothers to look after him. 

91 Q. Did you understand him to recommend this to be done? 


Objection.—Objected to by Mr. Newton on ground that it is al- 
ready answered. 


A. I so understood it under the circumstances I have stated in 
my former answer. 

92 Q. Was Brooke Mackall, Jr.,in the habit of visiting your fam- 
ily for some years before the death of your father and until recently ? 

A. He was up to the date that he became possessed of a copy of 
the last will of his father. 

93 Q. When did you first learn that this will had been made ? 

A. I was told by Mr. Brooke Mackall, Sr., the last time I saw him, 
at the Riggs House. That was the last time I saw him a well man. 

94 Q. Did he then tell you anything of the nature of it? 


Objection.—Objected to by Mr. Newton on ground that the will 
expresses its own meaning. 
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A. He told me that he had been over to wn to see several 
physicians to get them to attest his will, and that he felt happy and 
contented with himself and the world. Mr. Leonard Mackall then 
came in and interrupted the conversation between Mr. Mackall, Sr., 

and myself. 
242 95 Q. Did you ever learn after that at any time before the 

é death of Mr. Mackall anything in regard to the nature of that 
will? ; 

A. I did not, and stored that information up against all in- 
truders. 

96 Q. In the conversation with Dr. Walsh did he speak of the fact 
of Mr. Mackall’s being nursed sometimes by Leonard and sometimes 
by Brooke as undesirable? 

A. He did not. 


Redirect.—Redirect examination by Mr. Newton: 


97 Q. Doctor, will you be so kind as to state, as nearly as you can 
with accuracy, as to the particular period of time from the begin- 
ning of the illness of the decedent to the last time you saw him your 
habit as to attending upon Congress? : 

A. I cannot state the exact interval. My habit of attending Con- 
gress was usually daily while assembled at that session of Congress; 
also frequently going from the Congress to Mr. Mackall’s house to see 
Mr. Brooke Mackall, Jr., on business partially in reference to the 
matter I had before Congress and other matters of.a private nature, 

and as a rule I asked for his father. As to the period of time 
243 from the date of his sickness or from the time I first saw him 

as a sick man to the time I last saw him, which was a short 
time before his death, I am unable to state, from the fact that I do 
not remember the date on which I first saw bim. 

98 Q. You attended upon Congress until its adjournment during 
that session, did you not? 

A. I did not, and therefore my daily attendance was limited to 
March 22, 1880, or thereabouts instead of the whole session, as pre- 
viously stated. 

99 Q. Did you attend pretty regularly until the last date men- 
tioned ? 

A. Almost daily on days of session. 

100 Q. Where was your residence during this period of time? 

A. 1343 Q street from January 3, 1880. 

101 Q. Please state as nearly as you can how many times you 
went to the house in which decedent died during his last illness. 

A. That would be impossible, as I sometimes went three or four 
times a day to his house. 

102 Q. Did you call by the house daily as you went to the Capitol 
and back ? 

A. As a usual thing I saw Mr. Brooke Mackall, Jr., daily, either 
at his house or some place else, as he was assisting me in the matter 

I had then pending before Congress. 
244 103 Q. Was that matter 6f sach character as that he had a 
financial interest in ? 
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A. It was not; it was simply a friendly interest, and in no way 
einbodied a matter of money between him and myself other than 
for my special benefit. 

104 Q. Was the matter to which you have reference as represent- 
ing financial interests to yourself and defendant upon the action of 
Congress of a financial interest, either direct or indirect ? 

A. In the sense of financial matter, no. The action of Congress 
placed it in my power to benefit myself, under certain conditions 
and restrictions, by an act which it passed. 

105 Q. I want to know, Doctor, simply whether the matter that 
you have reference to before Congress embraced matters of financial 
interest and value to you or to any creditors you may have had at 
that time ? 

A. It was financial in the sense that by the act of Congress I was 
placed in a position by which I could draw a salary from the Gov- 
ernment for services as a medical officer in the U. S. Navy, but in no 
way for the benefit of any creditors, and no creditors can get any 

benefit from said pay under any circumstances whatever. 
245 106 Q. This act of Congress which you were attempting to 
have passed, did it or did it'not become a law? 

A. It did. | : 

107 Q. Previously to its passage please state whether or not your 
reliance for income was mostly that of a private physician. 

A. It was not; I had a bank account. No; I received very little 
income as a private physician. 

108 Q. When Brooke Mackall, Jr., attended upon Congress or per- 
formed any action in connection with getting the bill passed to 
which you have referred did he claim that you owed him any money 
or not? 

A. I don’t think he made any claim that I owed him any money, 
in the sense of asking me for it. 

109 Q. Did he ever hold a note against you ? 

A. He did. 


Adjourned to Wednesday, January 10th, 1882, subject to objec- 
tion made by Judge Willoughby prior to adjournment to any fur- 
ther testimony being taken, on the ground that the time fixed by the 
stipulation of counsel for taking depositions on the part of the com- 
plainants has expired. _ ; 


246 W asuHineoron, D. C., Jan’ry 10, 1882. 
The examiner, being unable to attend on this day, ad- 
journed to a day to be agreed upon hereafter. 


E. D. F. BRADY, Examiner. 


Wasuinotoy, D. C., Jan’ry 12, 1882. 


The time for taking the testimony on the part of the complain- 
ants having, by order of court made on the 10th day of January, 
1882, been extended, the examination is resumed this day at 12.30 
o'clock p. m.; the complainant, Leonard Mackall, and his solicitor, 
Mr. Newton, and the defendant, Brooke Mackall, Jr., being present. 
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Redirect resumed.—Whereupon the redirect examination of 
Tuomas Owens is resuined by Mr. Newron as follows: 


110 Q. What was the day and the month of the last time you saw 
the decedent ? 

A. I cannot fix the exact date. 

111 Q. How long before the death of the decedent ? 

A. About ten days, as I have stated jn my direct testimony. 

112 Q. Handing witness a memorandum taken from the Congres- 
sional Record, counsel asks as follows: To what day did the Senate 

adjourn on the day which you have de that the case of 
247 Fitz John Porter was brought up and the Senate went into 
executive session ? 

A. I tiiink that after I left my original position to go to the oppo- 
site side of the Senate, about the time I reached the door of the 
Senate, a motion was made to emp for several ey 

113 Q. Was the day the 27th day of February and the day of the 
week Friday. 


Memorandum shown to witness by counsel showing the day of 
the month to have been the 27th day of February, 1880, and the day 
of the week Friday, and the fact that the following proceedings were 
had on that day, which I now read: 

“Mr. Ranpvouipa: Understanding in regard to Senate bill No. 
1139 for the relief of Fitz John Porter, late major general of the 
U. S. volunteers and colonel of the army, I- now call up that bill 
and ask that it be read.” 

Presip1nG Orricer: “The question is on the motion of the Sen- 
ator from New Jersey that the Senate proceed to the consideration 
of the bill indicated by him.” 


The motion was agreed to. 


Vice-PresipENtT: “ The bill is before the Senate as in Committee 
of the Whole.” 

Mr. Epmonps: “ Let it be read.” , 

Mr. Logan: “I am satisfied that the Senator from New Jersey 

would not desire te proceed at this late hour, and I therefore 
248 move that the Senate proceed to the consideration of execu- 
tive business.” ! 

Mr. Ranpotpu: “I should like to have the bill read.” 

Mr. Logan: “ Very well, I withdraw my motion.” 

Mr. Ranpotps: “I simply ask to have the bill read, and then I 
will give way to the motion to proceed to the consideration of execu- 
tive business, as su ted by the Senator from Illinois. I under- 
stand under the rules of the Senate this bill will be the regular busi- 
ness of the Senate on Monday after the morning hour.” 


The Senate then went into executive session, and after a short sit- 
ting adjourned. 


Q. From the memorandum just read please state what was the 
day of the week and the day of the month of the time that you de- 
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pose having been at the Senate when the Fitz John Porter case was 
brought up? 

A. To the best of my belief and recollection, the circumstances 
quoted relate to the day on which I saw Mr. Corse and he told me 
that Mr. Mackall was sick, and that was the evening of the day on 
which I visited Mr. Mackall, about ten days before his death. 

114 Q. What day is it your present impression that the Senate 
adjourned to on that occasion ? : 

A. It adjourned to Monday. 
249 115 Q. Touching the relation prior to the passage of the 
act by Congress to which you have referred relative to your 
pay as a naval surgeon, existing between yourself and Brooke Mack- 
all, Jr:, did he hold an unpaid note against you at the time of the 
passage of that act? 

A. He held several unpaid notes. The act of pee te for my 
benefit was passed June 11, 1880, or was approved on that day, and 
at that time he held several unpaid notes against me. 

116 Q. Doctor, what is the result of the training received by medi- 
cal men touching the subject of ethics that shall govern them in their 
relations with each other when itis a known fact that each acquaint- 
ance is a member of the medical profession ? 

A. I don’t think that I can answer the question—an entire confi- 
dence in the correctness of an opinion given of the history and treat- 
ment of any given case, and an endeavor against any unwarranted 
interference with the patients and mode of treatment. 

117 Q. In answer to the question touching the interview between 
Doctor Walsh and yourself, you state that Doctor Walsh remarked, 

“There must be some mistake, and I’ll have it stopped.” Did 
250 you think or feel at this time, as a medical man, that the mis- 
take was due to Doctor Walsh or not? 

A. For myself I did not believe it a mistake, because I thought 
that Doctor Walsh had purposely got Mr. Mackall under the influ- 
ence to relieve the pain, and that Doctor Walsh stated that it was a 
mistake, meaning that probably it had been pushed further than 
he had intended it, as I understood fram Doctor Walsh that no harm 
could be done by it. 

118 Q. Did you understand that the mistake referred to by Doctor 
Walsh had been made by himself? 

A. Not at all. | 

119 Q. Please state how long a time intervened between the second 
time you saw the late Brooke Mackall, deceased, and the third dur- 
ing his last illness. 

A. I cannot fix any dates; I kept no diary, and have no means 
of knowing the times I visited him, other than the incidents that I 
have related as connected with each visit. 

120 Q. Was it two weeks or more? 

A. My impression is about two weeks. 

121 Q. How long a time after this was the last time you saw the 
decedent ? 

A. Over two weeks, to the best of my recollection, reserving my 
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answer to the previous question as being a part of my answer to this : a 


question. 
251 122 Q. In answer to question No. 84, upon cross-examina- 
tion, which was, “ What was the date of your third visit?” 
you first state it was the evening of the day of the occurrence you have 
stated about the Fitz John Porter case; and in answer to question 
85 of cross-examination, which was, “ Was that your third inter- 
view ’” your response having been that the time referred to was the 
fourth time that you saw the decedent, your intention, in answer to 
question No. 84, was to state the facts of your fourth and last visit, 
wus it not? 
A. It was. 


At this point Mr. Willoughby appeared. 


Recross.—Recross-examination by Mr. WILLouGcHBy : 


123 Q. Doctor, when did you first see the record of the proceed- 
ings of Congress on the 27th February, 1880, to which you have re- 
ferred in your testimony ? | 

A. I don’t know that I have seen them at all. 

124 Q. When was your attention first called to it? 

A. My attention was first called this morning to what purported 
to be a copy of the congressional proceedings of the date stated. 

125 Q. Who showed it to you ? 

A: Mr. Newton read a manuscript copy of what-he said was the 
proceedings of that day. 

126 Q. Isthat all the copy you ever saw ”? 


252 Mr. Newton hereupon offers the memorandum to counsel 
for defendant. 


A. That is the only copy I recollect. | | 

127 Q. When did you first know the date of the deed in question ? 

A. I don’t know that I have the date of the deed fixed in my mind 
now. | 

128 Q. Did you before testifying the other day have your atten- 
tion called to the fact that the date of those proceedings in 
mentioned by you corresponded with the date of the deed ? 

A. I did not. . 

129 Q. Were you not informed several days before you testified 
that we expected to prove that the date of the visit to your father- 
in-law described was in January ? 

A. I heard you put a question to my wife to that effect, and felt 
that it was intended as a threat, and knew it would be impossible 
for you to prove anything of the kind. 


Objection —Answer objected to by Mr. Willoughby on ground 
that it is not responsive to the question. 


130 Q. Did it not then or afterwards occur to you that you could 
fix the date in your own mind by reference to these proceedings in 
Congress ? 


15—159 


A. After hearing the question which was propounded, as I have 
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stated, I knew from a conversation I had with Doctor 
253 Walsh on the night that I announced the death of Mr. Mack- 

all that it was about ten days before that I had last seen him, 
and that upon deep and serious thought the facts occurred to me as 
I have stated then without being able to fix the exact date. 

131 Q. Question repeated. 

A. It occurred then. 

132 Q. Did you say just now that you was a little nettled, and you 
determined to do ii? 

A. [ did not use the language quoted. 

133 Q. Did you say anything like it ? 

A. I wish to make this statement. 

Objection.—Counsel for defendant objects to any statement by 
witness which is not responsive to question. 

Objection.—Counsel for complainants suggests that the witness 
has a right to answer the question, and the ansboter of the response 
is for the court and not for counsel to adjudge. 

Witness, resuming, says: 


In answer to question 131 I answered, “ It occurred then from the 
fact,” and I was proceeding to give my answer to the question when 
cut off by the counsel, Judge Willoughby, and what I said aside 
was not in the language quoted by Judge Willoughby. 

134 Q. What was het lanes used by you? 


Objection.—Objected to by Mr. Newton on ground that it was 


254 stated asa side remark, which the witness says was not in- 
tended for the record, it having been a partly formed remark 
and not complete, and made privately. 
Witness hereupon asks the examiner if he is compelled to answer 
the question, and the examiner states that he cannot advise him. 


A. “I was nettled and determined to fix in my mind the circum- 
stances ” when I was cut off by the cry “ Put it down,” intending to 
go more into detail if I had been permitted to give my answer in a 
complete form to the question 131. : 

135 Q. Doctor, in answer to questions No. 130 and No. 131, you 
answered, “ It occurred then ”—that is, as I understand it, you stated 
that it occurred then; that you could fix the date in your own mind 
by reference to those proceedings in Congress. Did you then deter- 
mine that you would examine the proceedings in Congress for that 
purpose ? 

A. I did not. | 

136 Q. Did you not say a few moments ago in this room in sub- 
stance that you did then so determine ’” 

A. I object to answering that question for the reason that the 
previous question has language that is misleading, and of a nature 

intending to have me impeach my own testimony by so 
255 answering, and not propounded in this question, and my pre- 

vious answer was simply in answer to the concluding sentence 
of the question. 

137 Q. Do you decline to answer the question ? 
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A. Witness asks, “To what?” 

138 Q. Question repeated. 

A. Witness asks, “To do what?” 

139:Q. Don’t you know what I refer to? 

A. I do not. 

140 Q. Did you not say a few minutes ago in this room in answer 
to question 131, besides the words “it occurred then,” “ I was net- 
= at the time and determined that I would do it,” or words to that 
effect ? 

A. I don’t recollect that I used the language “ it occurred then, I 
was nettled, &c.,” in the same sentence. 

Ren Q. Did you say it in addition to the words “ it occurred 
then?” 

A. I did not, as I recollect it. I answered, “I did not, from the 
fact,” and was then cut off and used the expression sotto voce. 

142 Q. You mean, do you, that you did use that expression sotio 
voce ? 

‘ A. Witness asks the counsel to put the language on record that 
he desires me to acknowledge that I expressed. 

143 Q. I have no desire about it, except that you shall state, 

without any further questions, the whole expression used 
256 by vou as you say sotto voce. 
A. “I did not,” was the language I used, “ from the fact,” 


_ which was stricken out by order of counsel for Brooke Mackall, Jr. ; 


and I then said sotto voce, “I was nettled and determined to fix the 
circumstances,” when the request was made to put it down. 


Note.—The examiner states that in answer to question No. 131 
the witness anewered, “It occurred then, from the fact,” when he 
was interrupted, and after some discussion the witness stated his 
answer to be “It occurred then,” and “from the fact” was not 
stricken out by order of counsel, but because the witness stated his 
answer to be “ It occurred then.” 


144Q. By those circumstances did you mean these proceedings 
in Congress ? 


_ Objection.—Objected to by Mr. Newton as a question impossible 
to be answered, since what the witness had reference to as having | 
nettled him and the time of his having been nettled occurred at a 
time previously to his deposition concerning the proceedings in 
Congress. 


A. By the circumstances I meant to fix in my mind all the inci- 
dents occurring on the day on which I saw Mr. Mackall the last 
time. 

145 Q. Question repeated. 

A. I meant the fact. Well, I’ll say no. 
257 146 Q. What circumstances did you have in mind? 

A. The circumstances were the facts of remembering the 
remark of the presence of Fitz John Porter, the fact of my being 
present in the Senate that afternoon and going around to an oppo- 
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site side from the side I was accustomed to go and a side that I had 
not been accustomed to go to, and meeting Mr. Corse and Mr. Mc- 
Corkle and having repeated to me the condition of Mr. Mackall. 

147 Q. Then it did occur to you, did it, then, that you could fix 
the date by reference to these proceedings in Congress? 


Objection.—Objected to by Mr. Newton on ground that the facts 
within the memory of the witness in connection with the Fitz John 
Porter case on the day referred to constituted a part of his mind, 
and that the proceedings referred to by counsel for Brooke Mackall, 
Jr., could have no connection with the Congressional Record, since 
the testimony of the witness in regard to the Fitz John Porter case 
was before he had produced to him a memorandum to refresh his 
memory of the contents of the Congressional Record. 


A. Yes; it occurred to me that if I could remember the incidents 
of the day as occurring at the Capitol I could fix the day 
258 that Mr. Corse spoke to me about Mr. Mackall being so sick, 
and that on the night of the day to which I have made ref- 
erence I sat up very late in the night revolving the whole thing in 
my mind. 7 
148 Q. Question repeated. 
A. Yes. 


Upon having the question again read to him the witness says as‘ 


follows: I did not understand the question as meaning the proceed- 
ings of Congress as I have stated them, but I understood the ques- 
tion to mean the proceedings of Congress of that date, and therefore 
answered “ yes.” 


149 Q. Did you then determine to consult the proceedings of 
Congress on that day ? POPE 

A. I did not. 

150 Q. Did you then intend and determine that you would con- 
sult the proceedings of Congress of the day that you saw Fitz John 
Porter there? 

A. I did not. 

151 Q. Did it occur to you that vou might do so? 

A. It did not. 

152 Q. When did it first occur to you ? 

A. That night. 

153 Q. What night? 

A. The night of the day I said I gave it deep thought, on which 
I say I was nettled. 

154 Q. Why did you not do it? 
259 : A. I did not wish to refresh my memory; I could not 
O it. 

155 Q. Did you regard it as important? 

A. Only as fixing the day at a period later than January. 

156 Q. When did you first suggest that you could fix the day by 
these rere to your counsel ? 

A. I don’t think my counsel knew or even anticipated what my 
answers might be to any question he might propound to me. 


157 Q. Why did you not wish to refresh your memory? | 
A. Because I was satisfied from the circumstances of my visit. to 
Dr. Walsh, and the conversation that there occurred was of a date 
subsequent to my third visit to Mr. Mackall. 
158 Q. Did you frequently see Mr. Corse in the Senate? 
A. T have seen him, I don’t know how frequently, in or around 
the committee-room of which he was doorkeeper or messenger. 
159 Q. When you saw Mr. Corse did you usually inquire for your 
father-in-law ? 
A. I may or may not have done so, but do not think he usually 
knew what his condition was. 
160 Q. Had you, knowing the condition of your father-in-law, for 
a week or more failed to inquire after him when you met Mr. 
Corse ? 
A. I think I was better posted or as well as Mr. 
Corse, usually having seen Mr. Brooke Mackall, Jr., some 
260 time either the night before or in the morning. 
161 Q. Had you fuiled to visit him during that time for a 
week or more prior to the last visit? 
A. Who? 
162 Q. Don’t you know who? 
A. No. 
163 Q. I mean your father-in-law. 
A. I did not go to see him except on the occasions I have been 


- able to fix by circumstances. ; 


Adjourned to Saturday, January 13, 1883, at 12.30 p. m. 


WasHinetTon, D. C., Jan’ry 13, 1883. 


Met pursuant to adjournment, the complainant, Leonard Mackall, 
and his solicitor, Mr. Newton, and the defendant, Brooke Mackall, 
Jr., and his solicitor, Mr. Willoughby, being present. 


Whereupon the recross-examination of Taomas Owens is resumed 
by Mr. W1LLovensy as follows: : | 


164 Q. What time of day was it you saw Mr. Corse on the day you » « — a 


mentioned ? . 

A. Some time between two and four o’clock p. m. 

165 Q. Can’t you fix it a little nearer ? 

A. Yes; between three and four o'clock. 

166 Q. Was it as late as half past three ? 

A. It may have been. 

167 Q. Do you think it was? 
261 A. My impression is it was about that time. 
168 Q. State exactly when you saw or met Mr. Corse. 

A. At the door on the north face of the Senate and the west side, 
having an entrance into the room in which I recollect seeing a sign 
of some kind. 

169 Q. Was it at the door when he was doorkeeper ? 

A. That is my impression. 

170 Q. Where is Mr. McCorkle, who was then with him? 


Perey 
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Mackall. 

171 Q. Did you meet Corse when you were going in the door? 

A. To the best of my recollection he was sitting on the first seat 
on the west side of the door entrance. 

172 Q. What did he first say ? 

A. He asked me if I had heard from Mr. Mackall that day. 

173 Q. What did you say? State as precisely as you can the 
words of this conversation. 

A. I don’t recollect whether I said that I had or had not. He 
told me that he was very sick that morning before he had left home, 
and that I ought to go to see him. 

174 Q. Did he say he had seen him himself? 

A. I don’t recollect that he did. 

175 Q. Did he say what was the matter specially ? 

A. He did not. 

176 Q. Did you ask him ? 

A. I don’t recollect that I did. 

177 Q. What reply did you make? 
262 A. To the best of my recollection I said I would go to the 
house and see Mr. Brooke Mackall, Jr. 

178 Q. What next was said? 

A. I don’t recollect. 

179 Q. Was anything more said ? 

_ A. Excepting that Mr. McCorkle, who happened to come in at 
that time, in reply to a question of Mr. Corse as to the condition of 
Mr. Mackall when he left the house, said that he did not think he 
was any better. 

180 Q. What did you do then ? | 

—. I think I took a seat, and Mr. McCorkle with me. 

181 Q. How long did you remain ? 

A. Possibly about 15 or 20 minutes. 

182 Q. What was the subject before the Senate while you were 
sitting there ? 

A. The Fitz John Porter case. 

183 Q. Was that the subject when you went in ? 

A. I think I was leaped to the seat from the fact that it was 
called up. 

184 Q. Was it called up while you were there or before ? 

A. I took a seat when it was called up. 

185 Q. You say you sat there 15 minutes before the Senate went 
into executive session, did you? 


Objection.—Objected to by Mr. Newton with the suggestion that 
counsel for the defendant be accurate in the time which he alleges 
is embraced in the answer of witness as to 15 minutes. 


263 A. I said 15 or 20 minutes. 
186 Q. When the Senate went into executive session you 

came out, did you? 

A. I did. 

187 Q. Did you see Fitz John Porter there? 


A. To the best of my belief he has died since the death of Mr. Brooke 
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A. I don’t know that I was able to recognise him. 

188 Q. Have you not said that you saw him there? 

A. I think not. I think I said I went around there for the pur- 
pose of getting a view of him. 

189 Q. Was he pointed out to you? 

A. The remark I heard was made of his presence from behind me. 

rE Was that the first knowledge you had of his being there? 

A. It was. 

191 Q. Was he pointed out to you ? 

A. I think I have answered that questien ; but I think he was not. 

192 Q. Do you know him wien you see him ? 

A. I do not. 

193 Q. What did you mean by saying the other day that you 
heard that Fitz John Porter was sitting on the north side of the 
Senators’ gallery, end that you went around to that part of the gal- 
lery for the purpose of getting a view of Fitz John Porter, it being, 
as ae said, an unusual thing for you to go to that part of the Senate 

allery ? 
. A. I meant that as a rule I had a pass admitting me to seats 
264 on the east side of the Senate gallery; and even if I went up 
in the elevator, which is on the west side of the building, it 
was my habit nearly always to go around to that part of the gallery 
where the permit admitted me, and I don’t recollect that I was on 
the north side of the gallery, where Mr. Corse had charge, oftener 


than the time I have stated. 


194 Q. Is that all the explanation you can give? 

A. I meant that I was sitting on the east side of the gallery 
and heard the remark about Fitz John Porter being present and 
went around for the purpose of getting a good view of him if I 
could have him pointed out. 

195 Q. Did you ask some one to point him out? 

A. I think ibly I did. 

196 Q. Don't you remember ? 

A. I may have asked Mr. Corse. 

197 Q. Do you mean to say that you think you did ask Mr. 
Corse? 

A. I think I went to him for that purpose, and, under the cir- 
cumstances, it is more than likely that I did ask him. 

198 Q. If you did ask him why did he not point him out? — 

A. Well, to the best of my knowledge and belief, I don’t think he 
knew him. 

199 Q. Is that your recollection, that he so stated ? 

A. If I asked him the question I am clear in my mind that I 
was not enlightened. 

200 —. How long had you been sitting in the east gallery ? 

A. Inside of a half hour. 
265 201 Q. What was the subject befor- the Senate then ? 
A. There was a general discussion. 

202 —. Can you state the subject of it? 
A. No; I cannot. 

203 Q. Can you state any one that spoke? 
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A. I had an idea that Senator Edmunds spoke while I was there. 
204 Q. Any one else? 

A. Probably Judge Thurman. 

205 Q. Is that your recollection ? 

A. That is the best of my recollection. 

206 Q. Who were you sitting with in the east gallery ? 

A. By myself. 

207 Q. Where did you go when you left the Senate? 

A. I went out into the east part of the Capitol grounds to the 
street which I presume to be Ist street, or the street that the rail- 
road track of the avenue line used to run up at one time. I 
mean the street bordering on the north side of the Capitol grounds. 

208 Q. Did you take u car there? 

A. I did not; but kept on down that street to the old Washing- 
ton House; then turned up to C street, and along C street to Mr. 
Mackall’s residence. 

209 Q. Have you ever read the congressional proceedings of that 
day? 

A. I think not. 

210 Q. Have you been told by any one what were the proceed- 
ings of that day except as you have stated here ? 

A. I have not. 
266 211 Q. Upon what information did you state yesterday 
that the Senate adjourned on that occasion to Monday ? 

A. Upon a doubt that I have had in my mind of the day of the 
week upon which said proceedings were transacted and upon recol- 
lecting that such a motion was made as I was leaving the east side 
of the Senate gallery. 

212 Q. Do you recollect that a motion was made to adjourn until 
Monday while you were sitting in the east gallery? 

A. I do not. 

213 Q. Do you recollect that it was made as you were leaving the 
east gallery ? 

A. That is my impression. As I reached the door I heard the 
motion. 

214 Q. Was that motion carried ? 

A. I think it was. 

215 Q. Are you not aware that when the Senate goes into execu- 
tive session the adjournment takes place at the-close of the executive 
session or after it ? 

A. I am not, as I am not a parliamentarian. 

216 Q. Can you tell why if a motion was made to adjourn and 
carried as you were leaving the east gallery the Senate did not ad- 
journ ? 

A. My impression is that the motion made was to the effect that 
when the Senate does adjourn it adjourns to Monday. 

217 Q. When you got to Mr. Corse’s residence did you ring the 

bell for entrance ? 
267 A. I did. 
218 Q. Who came to the door ? 
A. I don’t recollect. 


he 


, 221 Q. Did you see Brooke Mackall, Jr., then ? 


Corse’s ? 
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219 Q. Was it a servant ? 

A. That I don’t recollect. 

220 Q. Was it Brooke Mackall, Jr.? 

A. He would sometimes come to the door, and may have done so 
on that occasion. 


oo 


A. I did. 

222 Q. Where did you see him first? 

A. Coming through the door; front door. I greeted him. , 

223 Q. What did you say to him? 

A. I told him that I had seen Mr. Corse and Mr. McCorkle 
both at the Capitol and that they had told me that his father was 
quite ill, and that Mr. Corse had toid me that I had better stop and 
see him, Mr. Mackall, Senior. 

224 Q. What did Brooke say ? 

A. He said that his father was quite comfortable, and, as I recol- 
lect it, no worse than usual. 

225 Q. What did you say then ? 

A. Westood on the steps—it was a bright, balmy day—and talked 
for some time. 

226 Q. Did you talk any more about his father? 

‘4 A. I seldom ever said much. I don’t recollect that much else was 
said about the condition of Mr. Mackall. 

227 Q. Was anything said about going up to see him? 

268 A. There was not. | 
7 228 Q. What time of the day was this? 

A. About half past four or a little after. 

229 Q. Where did you go after leaving the house? 

A. Directly home. 

230 Q. How long was your interview? 

A. About 15 minutes. 

231 Q. What time was it when you arrived there, do you think ? 

A. About half past four or a jittle after. 

232 Q. You said a little while ago, Doctor, according to the best 
of your impression, you left the Senate about half past three. Don’t 
you think you got there earlier than half past four? | 

A. I don’t think I said anything of the kind. a 

233 Q. Did you leave the Senate immediately upon the adjourn- ~~ 
ment and go directly to Mr. Corse’s ? , 

A. As I recollect it, yes. ; 

234 Q. 1 mean immediately after the Senate went into executive 
session ? 

A. I did. 

235 Q. How long did it take you to go from the Senate to Mr. 


A. About 15 minutes or 20 minutes. 

236 Q. That would bring you, would it not, according to your 
best impression, to Mr. Corse’s at about 10 minutes past 4 o'clock ? 

A. I don’t understand how it would. 

237 Q. I understand you, Doctor, to say that according to your 
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best impression your conversation with Mr. Corse occurred 
269 at or about half past three, that you were in the Senate 15 or 

20 minutes, and that it took you 15 or 20 minutes to come 
down to Mr. Corse’s. At what time would that bring you to Mr. 
Corse’s ? 

A. My impression of the question how long it took me to go to 
Mr. Corse’s was, “ How long did it take you to go from the Senate 
to Mr. Corse’s?” and I answered 15 or 20 minutes, meaning my 
point of departure after leaving the Senate building ; according to 
the statement in the question I would get there from 4 to 4.10 
o'clock. 

238 Q. What time did you have dinner and where was your home 
then? 

A. I had dinner about, or the dinner hour was about, 5.30 or 
therecbouts. The house was 1343 Q street. 

239 Q. What time did you take dinner? 

A. At the usual time, about. 

240 . How long after dinner before you and your wife started 
for her father’s ? 

A. About 6.30 or a little later, possibly. 

241 Q. What time did you arrive at the house ? 

A. Between 7 and 8 o'clock. 

242 Q. State just as near as you can. 

A. It might have been 10 or 20 minutes past seven o’clock. 

243 Q. Who did you first meet when you arrived there ? 

A. I don’t recollect. 

244 Q. Was it a servant? 

A. It may or may not have been. 
270 245 Q. When did you first see Brooke, Jr. ? 

A. I have an impression it was in the passage, but it may 
have been in the parlor. 

246 Q. Did he meet you at the door? 

A. He may have done so. 

247 Q. Your best recollection ? 

A. I don’t recollect. 

248 Q. What was first said, and by whom ? 

A. Probably tlic first said was by Mr. Brooke, Jr. 

249 Q. What did he say ? 

A. How do you do. He was usually very gracious about that. 

250 Q. What was the reply? 

A. Mrs. Owens said, “ Brooke, I have come down to see father.” 

251 Q. What did Brooke say ? 

A. He said, “He is very comfortable, and I will go upstairs and 
see if you can see him.” 

252 Q. Did he go upstairs then ? 

A. He did. He came down. 

253 Q. Did he come right away ? 

A. He did in a few minutes. 

254 Q. What did he say when he came down ? 

A. My impression is that he invited us to walk right up, and the 
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conversation now appears that we were standing in the hall when 
he came down-stairs. We went up together and entered the room. 

255 Q. What first took -" after you entered the room ? 

A. Mr. Brooke Mackall, Jr., approached his father, placed his ~ 

hand on his shoulder, shook him, and said, “ Father, here’s 
271  Loeuise and the Doctor.” He extended his hand and said, 
“My child.” 

256 Q. Which hand ? 

A. The left hand. : 

257 Q. On which side was he lying? 

A. On the right side. 

258 Q. Can you explain why your wife said that he was lying on 
his left side? 

A. I can. She inherits a peculiarity of her mother; took no 
note of time, side, or anything fixing a point, and therefore would 
not observe accurately a given position, and likely to say the lef: 
when she meant right. 

259 Q. What next took place after he said “my child?” 

A. We left the room. | 

260 Q. How long did the interview last ? 

A. It may have been 10 minutes or mor- or less. 

261 Q. Have you stated all that took place? 

A. All that I remember. 

262 Q. Was any one else in the room besides yourself, wife, and 
Brooke and the old gentleman ? 

A. I don’t recollect, except an indistinct recollection that a colored 
man was sitting somewhere, either in the passage or maybe in the 
room. 

263 Q. What was the position of the bed in the room ? 

A. The head was towards the east and the foot to the west, in the 
southeast corner of the room. 

264 Q. Do you mean directly in the corner? 

A. I recollect the head was close to the east wall, and there 
272 in possibly a small space between the bed and the south 
wall. : 

265 Q. Was there a space between the bed and the south wall ? 

A. I have stated the scope of my best recollection. 

266 Q. What is your best recollection ? 

A. I cannot fix in wy mind the existence of a space or not. 

267 Q. Did Mr- Mackall, Sr., speak to you ? 

A. I think not. Mr. Brooke Mackall, Jr., and his sister stood 
nearer the bed, while I stood a little distance off. 

268 Q. How many windows in this room ? 

A. My impression is one. 

269 Q. Was there carpet on the floor? 

A. I think there was. 

270 Q. Was there a stove? 

A. There was. | 

271 Q. Was there a bureau, wardrobe, washstand, &c. ? 

A. My impression is that the room had all the necessary furni- 
ture in it. 
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Mr. Newton, counsel for complainant, suggests to witness that he 
has a right to the correction which he made upon the record previ- 
ously to this in the remark that he was “ cut off” from further de- 
scription of the furniture in the room by a remark of General 
Henkle. 

Objection.—Counsel for defendant objects to suggestions being 
made to witness as to how to testify. 


272 Q. How many times have you been in that room ? 
273 —. Twice that 1 can fix by incidents heretofore stated. 
273 Q. What is your general capacity for recollecting 
dates ? 
A. If I am familiar with a date I can, as a usual thing, recol-ect 
it. 
274 Q. When did you first hear of this deed in controversy ? 
Objection.—Objected to by Mr. Newton on the ground of useless 
delay, the question having been before asked and answered. 


A. I first heard of the deed at my residence from Mr. Brooke 
Mackall, Jr.. when he came to my house and showed what pur- 
orted to be a copy of a will to his-sister Louise, and asked her 
if she had agreed or if she knew that a document of that kind ex- 
isted, cutting him off without a dollar. I was in error in saying 
that I heard it from Mr. Brooke Mackall, Jr., but saw it in the 
Star that night or in the Post the next morning. 
275 Q. Do you mean the next morning after the will was offered 
for probate? 
A. I do not. I mean the first time it was published in the Post, 
or when I first read of it in the Star. 
276 Q. When was that? 
A. I don’t know the time. 
277 Q. Was it about the time the will was proved and offered for 
probate ? 
A. It was, to the best of my recollection. 
274 278 Q. Did you ever see the deed or a copy of it? 
A. I think I have had a part of something purporting to 
be a copy or the deed itself, I don’t known which, read to me. 
279 Q. When was that? 
A. Recently, when I was asked to procure the deed giving my 
wife and Mrs. Christy fo certain property 1n Georgetown, given to 
them by Mr. Brooke Mackall, Sr. 


Re-redirect examination by Mr. Newron: 


280 Q. Please state what nettled you or what was the cause 
that nettled you when you state further in answer to question No. 
134 that “I was determined to fix in my mind the circumstances.” 

A. I imagined that Judge Willoughby intended as a threat the 
question to my wife, “ Do you not know that it was the last week 
in January instead of last week in February, as I expected to prove 
by Doctor Walsh.” 

281 Q. What was the subject that that threat caused you to think 
profoundly upon? 
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A. The facts and incidents of my having met Mr. Corse at the 

Capitol. 
282 Q. Was it not as a complete subject—the matter of fixing by 
reflection the date that you last saw the deceased, Brooke Mackall? 
A. The object I had in view was to establish the time as 


275 in February instead of January, and to verify the statement 


of my wife. 

283 Q. In answer to question No. 130 you state that after having 
heard the question which was propounded to your wife, as you state, 
by counsel forthe defendant, and which had nettled you, that you had 
known from a conversation with Doctor Walsh on the night that 
you announced the death of Mr. Mackall that it was about 10 days 

fore his death that vou had last seen him, and that upon deep and 
serious thought the fact occurred to you, as you have stated then. 
Was not this conversation with Doctor Walsh an item that helped 
to fix the date of the last time you saw the decedent ? 

A. It was, and Mr. Leopard Mackall was present. 

284 Q. Did you not testify, as to the last time during his last ill- 
ness you saw the decedent, from the unaided resources of your 
memory ? 

A. I did. 

285 Q. Had you seen or investigated the Congressional Record 
before you gave your direct testimony in this cause? 

A. I had not. 

286 Q. Had your memory been aided before your redirect 
276 testimony by any other means than the memorandum which 
was shown you by counsel for complainants ? 

A. It had not. 


Counsel for complainant gives notice that he will offer in evidence 
the Congressional Record of the second session of 46th Con 
to show that the dav referred to by the witness, Thomas Owens, in 
connection with his attendance upon the Senate and the Fitz John 
Porter case was February 27, 1880. 


Adjourned to Monday, January 15, 1883, at 12.30 o’clock p. m. 


Wasarneroy, D. C., Jan’ry 15, 1883. 


Met pursuant to adjournment, the complainant, Leonard Mackall, 
and his solicitor, Mr. Newton, and the defendant, Brooke Mackall, 
Jr., being present. 


Whereu n the re-redirect examination of THomas Owns is re- 
sumed by Mr. Newton as follows: 


287 Q. Have you ever seen the original of the deed alleged to 


have been executed by the late Brooke Mackall on February 27th, 


1880? 

A. I have not, to my knowledge. | 
277 288 Q. What deed have you reference to in answer to ques- 
tion No. 275 when you state, “I think I bad a part of some- 
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thing purporting to be a copy of the deed, or the deed itself, read to 
me ?” : 

A. Mr. Leonard Mackall showed me an instrument in writing 
and said it had reference to some lots of which my wife has the 
deed, and he asked me to procure a copy or the original of the deed 
to my wife. 

289 Q. What was the instrument of writing which Mr. Leonard 
Mackall handed to you? 

A. I don’t know that he handed it to me, but he showed ine an 
instrument turned down, leaving only that part which had reference 
to the lots held by Mrs. Owens. 

290 Q. By whom had these lots been conveyed to Mrs. Owens? 

A. Mr. Brooke Mackall, Sr., to Mrs. Owens and Mrs. Robert 
Christy, and, if I recollect aright, to his daughter Helen. 

291 Q. To whom was the instrument which Mr. Leonard Mackall 
showed you turned down to indicate the lots referred to made? 

A. To Brooke Mackall, Jr. 

292 Q. By whom was it made? 

A. I don’t recollect whether he said it was a copy of the original 
deed or an instrument purpcrting to have been made by the corpo- 
ration of Georgetown to Mr. Brooke Mackall, Jr. 

293 Q. To the best of your knowledge, was the deed or in- 
278  strument shown you by Mr. Leonard Mackall a deed from 
the corporation of Georgetown to Brooke Mackall, Jr., or not? 

A. To the best of my knowledge it was; I think that was the ex- 
planation. 

294 Q. Which of these two deeds was the first executed in point 
of date? 

A. I don’t recollect that I compared them. 

295 Q. What is your impression of the dates relatively to each 
other of the respective deeds ? 

A. I have no impression about it. I simply got the deed to my 
wife from Mr. Fisher and gave it to her. 

296 Q. Please state the circumstances connected with the visit of 
the defendant, Brooke Mackall, Jr., to your residence during which 
he showed what purported to be a copy of a will to your wife and 
asked her if she knew that a document of that kind existed cutting 
him off with a dollar. 

A. He came to my house on Q street I think the same night that 
he became acquainted with the fact that a will had been filed and 
asked his sister Louise if she had any knowledge of a will having 
been filed or made cutting him off with a dollar. I think she said 

not, but I do not think that he showed her a copy of the will, 
279 but simply asked her the question. 
297 Q. Please state what further may have been said in this 
conversation. 

A. The conversation was general and of an excited nature. I 
recollect Mrs. Owens saying that she did not wish to cut him off, 
but that if anything her father intended that she should have she 
would like to have it. 

298 Q. Is that all of this conversation ? 
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A. The conversation continued for a long while, and I went to the 
door with Brooke and we had conversation there, and I think Mr. 
Brooke Mackall, Jr., told me that he intended to show his brothers 
and sisters that they could not treat him in such a manner without 
any effort on his part to defend himself. 

299 Q. Was there any gu ne shown by Brooke Mackall, Jr., on 
this occasion? And, if so, please state your recollection of what it 
was. . 

A. I think not, excepting that he may have had a memorandum 
of that part of the will which had reference to himself. 

300 Q. Did your wife appear in the orphans’ court in person in 
connection with probating the will ? 

A. I think not. . 

301 Q. Did she appear in court through the medium of a writing 

signed by herself in connection with probating the will as 
280 one of the devisees? | 
A. I think she told her brother Brooke that she had signed 
some paper for that purpose that afternoon. 

302 Q. Was Brooke Mackall, Jr., upoti this occasion cool or ex- 
cited 7 

A. He was very much excited. 

303 Q. What was the character of the language and the mode of 
expressing the same and his manner upon this occasion ? 

A. His language was couched with all due deference to my pres- 
ence, but forcible, and his manner was that.of one in animated dis- 
cussion. 

304 Q. When did you first learn of the alleged deed of February 
27, 1880? 

A. My impression is that Isaw astatement in the Star that even- 
ing, after Brooke left, to the effect that a deed had been filed for 
record. 

305 Q. Why did your wife and yourself remain in the room, the 
last time you saw the late Brooke Mackall, so short a time? 

A. Our leaving the room was actuated by Mrs. Owens’ own de- 
sires; I followed after. 

306 Q. What have you reference to, as to the desires of Mrs. 
Owens in so quickly leaving the room ? 

A. I don’t know that I. can explain what her feelings were or 

what actuated her in leaving the room. 
281 307 Q. Did she or did she not, after starting to leave the room 
or about that time, suggest a desire to see tor Walsh? 

A. She did not until after we got into the street. 

308 Q. Did you come immediately from the room to the street? 

A. Well, there was some conversation between Brooke and myself; 
pos we loitered on the street a moment or two. I know that 
Mrs. Owens and Brooke were talking together, and that he came out 
the door and saw us safely down the front steps, giving us warning 
of a dangerous step. 

309 Q. Did you observe in the condition of the deceased sufficient 
evidence of convalescence to justify the defendant, Brooke Mackall, 
Jr., in stating that his father was better or doing well? 
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A. I witnessed the condition of his being more comfortable as 
regards pain or the pain I bad previously seen him suffering from. 
310 Q. What was the cause of the evidence of the cessation of 
pain? ) 

A. He was under the effects of an opiate. 

311 Q. Who was nursing the deceased at this time? 

A. I don’t know of my personal knowledge, but my impression 
was that the nurse was. | 

312 Q. On the day you attended upon the Senate and witnessed 

the proceedings in connection with the Fitz John Porter case 
282 in which gallery of the Senate did you have your first seat? - 
A. In the east gallery. 

313 Q. In leaving the Capitol and the neighborhood of the Senate 
chamber, after you had left the seat in which you had witnessed the 
proceedings in the Fitz John Porter case, did you go back into the 
east gallery again? 

A. I went to the east side of the Senate, but not into the east gal- 
lery as a mode of exit. 

314 Q. Did the Senate go into executive session while you were 
in the north gallery ? | 

A. I left with the crowd when the purpose of the Senate was de- 
termined on to go into executive session. That was when I was in 
the north gallery. 

315 Q. Please state at about what point in the Capitol you heard 
ro motion or the fact of the adjournment of the Senate for that 

ay. 

A. I heard the motion, as I have stated, for adjournment as I was 
leaving the east side of the Senate gallery and before I got to the 
door of the gallery. 

316 Q. Was the motion you last refer to a motion made before 
you left the east gallery for the north gallery and before the Fitz 
Jolin Porter case was brought up—that when the Senate adjourned 
“to-day ” it adjourned to Monday—or not? 

A. That was the motion. 
283 317 Q. Did you in your testimony previously given have 
reference to any other motions than the one last referred to 
and the motion made while you were in the north gallery to go into 
executive session ? 

A. I did not. | 
318 Q. In answer to question No. 189 you say: “I did not under- 
stand the question as meaning the proceedings of Congress as I 
have stated, but 1 understood the question to mean the proceedings 
of Congress of that date, and therefore answered ‘ yes.’” Did you 
mean by the first section of that answer the following, to wit: The 
proceedings of Congress as embraced in the Congressional Record, 

or not? 

A. I meant that I would fix in my mind the proceedings of Con- 
gress of that date as I could best recollect them, but did not mean 
that I would fix the Fitz John Porter case in my mind, as that only 
came to me, after mature and deliberate thought, the same night. 
319 Q. Did you mean that you would fix in your mind the pro- 
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‘ceedings in Congress of the date referred to from your recollection 


of what you witnessed with your own eyes upon that day aided by 
the reflection you exercised upon the night referred to? 
284 A. Yes; what I saw and heard. 


(No re-recross examination.) 
Whereupon counsel for complainant announced the close of the 


testimony of this witness. 
THOMAS OWENS, 
M. D., U. S. Navy. 


Subscribed and sworn to before me this 15th day of January, A. 


D. 1883. 
E. D. F. BRADY, 
Examiner in Chancery. 


Counsel for defendant, Brooke Mackall, Jr., hereupon announces 
that he desires it to be understood, in addition to objections hereto- 
fore made as to incompetency, irrelevancy, and other grounds of 
objection named and which he now desires to renew, that-he s 
cially objects to testimony taken or to be taken and filed since the 
day of January, 1883, on the ground that it is in violation of a stip- 
ulation between counsel in writing and which the court has no 
power to set aside, and the testimony taken or to be taken or filed 
in violation of said stipulation is taken under protest. 

, E. D. F.. BRADY, 
‘Examiner in Chancery. 


285 Deposition of Donn Barton Mackall. 


Jan’ry 15, 1883. 


Donn Barton MaAcKALt, a witness of lawful age, residing in the 
city of Washington, D. C., being first duly sworn according to law, 
deposes and says, in reply to interrogatories by Mr. Newton, solicitor 
for complainants: 


1 Q. Please state your occupation and your relation to the late 


- Brooke Mackall. 


A. I am a clerk in engineer’s department of the District gov- 
er-ment, and I am the youngest son of the late Brooke Mackall. 

2 Q. Did you see your father during his last illness; and, if so, 
how many times or about how many times? 

A. About fourteen or fifteen times. 

3 Q. Where did you first see him ? 3 

A. In his room, in the back building of house on corner of 43 and 
C streets, kept by Mr. or Mrs. Corse. 

4 Q. State, as nearly as you can remember, what his physical con- 
dition was when you first saw him. 

A. In intense pain, groaning, and seemed to be very sick. 

5 Q. How long was this after he was first taken sick ? 

A. About = 6 days, I guess. 
17—1 
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286 6 Q. State what occurred in detail upon the occasion of 
your first seeing your father and what you observed as to 
what he said, if anything. 

A. I went over often after office hours, and I found him in bed 
alone in the room. He said he felt very badly and had not had 
anything but a cup of beef tea. He said he feit very weak. I said 
to him that he ought to have a milk punch. While we were talk- 
ing together my brother Brooke came in. I told him that father 
was very weak, and that I thought he ought to have some more 
stimulant. He, Brooke, told me to mind my own business and not 
to come around there interfering with his affairs. Father spoke up 
and said that he thought that I took as much interest in him as 
Brooke. He, father, was also under the impression that he ought 
to have something more substantial than a cup of beef tea, as that 
was all he had had since morning. 

7 Q. How long atime were you with your father upon this occa- 
sion ? 

A. An hour or more. 

8 Q. Who were present besides yourself and the defendant, Brooke 
Mackall, Jr. ? 

A. No one. 

9Q. How longa timeafter this was it that you next saw your 
287 father? And state what occured and what was your obser- 
vation of his physical condition during your second visit ? 

A. I used to come over from the office almost daily to see him. 
He seemed to be worse the second time I saw him. While visiting 
him soon after he was taken sick he said that Len had nursed him ; 
that Len and Brooke had had a difficulty in his room, which he was 
sorry to see—brothers quarreling. He®said that Len had been very 
faithful to him and was there night and day almost. 

10 Q. Who was your father’s regular nurse the first time you saw 
him during his last illness? 

A. My brother Leon. 

11 Q. Do you remember whether or not your brother Leon. took 
charge of your father as nurse at any time during his last illness ? 
And, if so, state what you may know of the facts and circumstances 
connected with the same. 

A. I know he nursed him until he, Len, was taken sick with the 
asthma. ; ' 

12Q. At the time of your father having been taken with his last 
illness what was the relation of the defendant, Brooke Mackall, Jr., 
is respect to kindness towards your brother Leonard and your 
father? 

A. I don’t think Brooke was on good terms with Brother 
288 Leon. I don’t think father and Brooke were on speaking 
terms. 

13 Q. What is your knowledge of the relation and intercourse, 

reviously to your father’s having been taken with his last illness, 
tween you- brother Leonard and your father ? 
A. Intimate and very friendly. 
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14 Q. State what you may know of the immediate cause of your 
brother Leonard occupying the position of nurse to your father. 

A. A difficulty with Brothers Leon. and Brooke in regard to 
Brooke’s treatment of father. 

15 Q. What was that difficulty ? 

A. About the medicine, I believe; I don’t remember. 

16 Q. State what you may know during the period immediately 
preceeding your father’s last illness or during the year in which he 
died or at any time within your merhory of the treatment of Brooke 
to his father. 

A. Dictatorial at times. My father said that Brooke was treating 
him more like a bad child than a son should treat his father; that 
he had gotten his matters so fixed that he, father, was dependant 
upon Brooke; that he had not a cent; that if he was taken sick on 

the street at any time he would not have the money to get 
289 home in the cars. I remember one day of being in father’s 

room in the house now occupied by Doctor Walsh, on C 
street between 3rd and 4} streets, and we, father and I, were talk- 
ing in a most cheerful way, when Brooke entered the room, and 
father’s whole manner and conversation changed as one that was 
awed. Brooke said to him that he should not be seen so much on 
the street or at the hotels; that his clothes were not in a fit condi- 
tion, when father answered, “ Whose fault is that? Have you not 
mismanaged ” (meaning Brooke) “ my affairs and brought me down 
to this?” He said that he had always been accustomed to take his 
daily walks for his health, and Brooke answered; “ You can go on 
a back street, if you must go out.” 

17 Q. Can you state about what year this occurred ? 

A. I cannot be sure about the year. 

18 Q. During the time of this scene where was the complainant 
Leonard, your brother, living? 

A. I think he was boarding on 12th street. 

19 Q. What was the relative position of the Gover-ment buildin 
in which you had your office during your father’s last illness an 

the house in which he was ill ? : 
290 A. It was within a half a square, on 4} street between C— 
and Penna. avenue. 

20 Q. How many visits are fixed in your memory by any special 
or uncommon occurrences or observations after your second visit to | 
your father, and in what part of the house were these visits made? 

A. I saw him about a dozen times in the room in the back build- 
ing and about two or three times in the small hall room to which 
he was moved by Brother Brooke. 

21 Q. Give any special or unusual occurrence within your knowl- 
edge that may have happened during the time after your father 
was moved by Brooke Mackall, Jr., from the room in the back 
building into the small hall room. 

A. I remember one time, about noon, I was on my way to see 
my father when I met Brooke. He said that Len had given his 
father an overdose of some medicine, and that he was on his way to 
the drug store for an antidote. I hastened over to father’s room, 
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My brother Leon. was there, and he told -me that Brooke had 
hatched up all this; that the overdose was all nonsence. Dr. Owens 
came in soon after, and Brooke returned with the antidote, 
291 which was administered to father for the purpose, I thought, 
of making him vomit. In the meantime my brother Leon- 
ard had procured some strong coffee from Mrs. Corse or in the 
house. Father asked what they were about to do—what was the 
matter—and Brooke answered and said that Len had given him an 
overdose of medicine. Father said that Leon. must have done it by 
mistake, and he had nursed him faithfully for days and nights, 
and supposed he, Len, must have been fatigued, or words to that 
effect. 
22 Q. Who else besides Doctor Owens and yourself were-present 
during this visit? 
A. My brother Leon. 
23 Q. Anybody else? 
: A. There might have been some others there, but I don’t remem- 
er. 
24 Q. Did you observe any further treatment than that which 
you have already stated was pursued towards your father? 
A. I did not. 
25 Q. During your presence did Brooke Mackall, Jr., come into 
the room ? 
A. Yes. 
26 Q. Who administered the antidote ? 
A. Brother Leon., I think. 
27 Q. Was there any act done, that you remember, by Doctor 
Owens or any remark made by him during your presence in the 
room ? 
292 A. I don’t remember of any. I know father made a great 
effort to vomit. : 
28 Q. How long after this visit did you next see your father ? 
A. I think I saw him the next day. 
29 Q. What was his condition ? 
A. Intense pain, with groans and great difficulty of breathing. 
30 Q. What indications did you observe of the effects of the al- 
leged overdose ? 
A. I could not say. I did not observe anything. 


Adjourned to Tuesday, Jan’ry 16, at 12.30 p. m. ’ 


WasuinetTon, D. C., Jan’ry 16, 1883. 


Met pursuant to adjournment, the complainant and his solicitor, 
Mr. Newton, and the defendant, Brooke Mackall, Jr., being present. 


Whereupon the deposition of Donn Barton MAcKALL is resumed 
by Mr. Newron as follows: 


31 Q. Upon the occasion last referred to, on the day last referred 
to, er many visits did you make to your father ? 
. A. Two. 
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32 Q. About what hours during the day? 
A. The first was about noon and the next after 4 o’clock p. m. 
33 Q. Were you present during this day referred to or on any day 
subsequently at the time of your father taking his medicine ? 
A. I have been there when Len gave him medicines. 
293 34 Q. How many times after the occasion of the alleged 
overdose ? 

A. I don’t remember of seeing him, after the alleged overdose, 
administer medicines. . 

35 Q. Where were you living in 1859 and 1860? 

A. With my mother and father, on Penna. avenue between 19th 
and 20th streets. 

36 Q. State what was the relation of the defendant, Brooke Mackall, 
Jr., during this time towards his mother and other members of the 
family, including his father. 

A. I don’t know about 1859, but I know that in 1860 my father 
lived with him seperately from my mother. 

37 Q. What was the cause of the defendant, Brooke Mackall, Jr., 
living seperately from the rest of the family ? 

A. My impression is that Brooke was making himself officious 
around the house and came between father and mother. 

38 Q. State how you got this impression. 

A. From what my mother and sisters have said. 

39 Q. What was the character of the defendant, Brooke Mackall, 
Jr., as impressed upon your memory during this period of time? 

A. I was too young to judge at that time, but my impression was 
tyran-ical. 

40 Q. State any incident or incidents going to show the character 

of Brooke Mackall, Jr., at this time. 
294 A. I can’t recall any just at maces 
41 Q. Was there any difficulty between your mother and 
father ? 

A. There was. 

42 Q. Did it occur about the time last referred to? 

A. My impression is that it did. : 

43 Q. What effect or bearing did the separation from the rest of 
the family by your brother, Brooke Mackall, Jr.,and your father 
have upon this difficulty? Did it make it worse? 

A. I think there was a-legal separation. 

44 Q. What was your father’s business at this time? 

A. A clerk in the Comptroller’s office, Treasury Department. 

45 Q. For a year or so previous to the separation from the rest of 
the family of your father, had your father taken his meals regularly 
with the rest of the family ? 

A. He had. 

46 Q. What was the attitude of the defendant, Brooke Mackall, 
Jr., towards your mother and the rest of the family after your father 
began to live separately from them ? 

A. I should say it was very unlike a son. 

47 Q. And brother, you mean ? 

A. And a brother. 
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48 Q. How did your mother and rest of the family live? What 

was there condition as to comfort after this separation of your father 
from them ? 

295 A. My mother and sisters occupied two rooms on the third 
floor, Brooke reserving the small hall room for his own use 

on the same floor. It was a bare existance. 

49 Q. From whom did your mother receive the supplies for the 
family during this period ? 

A. Brooke used to furnish them. 

50 Q. What was his habit and what was your mother’s habit daily 
in regard to the provisions? What was done? How did they get 
them ? 

A. He would go out and buy them, and would send them up- 
stairs. I would sometimes go after them. 

51 Q. To whom did you look when you went after provisions to 
furnish them ? 

A. 1 would take messages down from my mother to my father, 
but Brooke always furnished what was given to them. 

52Q. Did your father and the defendant, Brooke Mackall, Jr., 
continue to live at this house on Penna. avenue between 19th and 
a streets ? 

They left in 1860, I believe. 

53 Q. Did your mother institute a suit for divorce ? 

A. I have been under the impression that it was for separation 
only. 

54 Q. Did your father leave the house after the proceed- 
296 ings for separation were had in the court by your mother ? 
A. I am not sure, but I think he did. 

55 Q. After your father’s leaving the house did you ever live with 
him? And, if so, please state where. 

A. I have; I think in the fall of 1864. 

56 Q. Where was he living at this time? 

A. On 13th street between E and F streets. 

57 Q. How long did you live with him ? 

A. About a year and a half or two years. 

58 Q. When were you born ? 

A. August 6, 1850. 

59 Q. What treatment did you receive during this time from the 
defendant, Brooke Mackall, Jr., in 1864, on 13th street ? 

60 Q. At times I was punished for trifles. I ‘packed up my 
clothes one day and returned to my mother’s. 

61 Q. Was there any particular ‘instance now within your recol- 
lection of you having been punished ? 

A. I don’t remember any at present. I knew that I would be 
treated with more consideration at my mother’s. 

62 Q. Why did you leave your father ? 

A. Principally for my brother having me aatained 

63 Q. What was his habit in respect to the relation between your- 
self and father and in respect to you in the exercise of your duties 
at this time ? 

A. I should say severe. 
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297 64 Q. Was he mild, uniformly amiable, and affectionate 
and considerate towards you at this time? 

A. At times he was mild and at other times he was severe. 

65 Q. Who generally seemed to control affairs at this time? 

A. My brother Brooke. ; 

66 Q. How long did you live with your mother after having left 
your father ? 

A. But a few months. 

67 Q. Where did vou next live? 

A. I returned to my father, at his request. 

68 Q. How long did you live with him after this and where? 

A. We lived on 12th street between E St. and Pennsylvania ave- 
nue and on 15th street between C and D streets. I remained there, 
I think, until the fall of 1869. 

69 Q. State any incident or incidents that may have occurred 
during this period of time going to show the influence upon or the 
relation with your father by the defendant, Brooke Mackall, Jr. 

A. He was often the cause of my being punished. I remember 
one time on 15th street when he ordered me in the house and I re- 
fused to obey. He pushed or struck me and I protected myself. 

He informed father; went to father’s office, in the Treasu 
298 Department, and stated to him that I had threatened to kill 

him with a hammer. Father came home and I was pun- 
ished for several days for disobeying my brother, and also for at- 
tacking him. 

70 Q. What was the mode of punishment? 

A. Confined to my room. 

71 Q. During the period previous to the fall of 1869, what was 
your father’s relation towards vourself and the rest of his children 
when away from the control of the defendant, Brooke Mackall, Jr.? 

A. Most affectionate. 

72 Q. State any instance you may remember going to show his 
relation towards the children previously to 1869. 

A. He would drive them out most every — evening in a 
carriage. They would all go to church together. .He seemed to be 
most happy when he was surrounded by his children. 

73 Q. While you lived with your father on 12th, 13th, and 15th 
streets what were your habits as to visiting your mother? 

A. I used to go up there almost daily. 

74 Q. What was the relation in respect to kindness of feeling or 
sympathy during these years between your mother and father? 

A. Pleasant and affectionate. 

75 Q. What was the habit of your father previous to 1869, 
299 in respect to the period of the year at which people resort to 
the mountains or seabo-rd for spending the summer? 

A. I remember when we were on 12th street my father took my 
sisters Louise and Kate to the Virginia springs, and I have often 
heard him express himself that he had enjoyed the trip very much 
and wished he could be more with his daughters. 

76 Q. After fall of 1869 where did you live? 
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A. I returned to my mother’s house and remained there until her 
death. 

77 Q. When did she die? 

A. In February, 1879. 

78 Q. State any incident that may have occurred while you were 
living with your mother in connection with your father. 

A. My brother Brooke came there, stating that he had had a diffi- 
— with father, and lived there some time, but I don’t know how 

ong. 

79 Q. Did your father ever visit your mother’s house during the _ 
time-of your residence with her? 

A. He did. 

80 Q. Please state the circumstances connected with his visiting 
the house. . 

A. He would come up most every pleasant evening, I think it 

was in the year 1877, while he had the carriage and horses, 
300 and take my sisters and myself out driving. I heard my 

mother state,on one occasion, that he drove up to the door 
while Brooke was stopping at the house, and that Brooke went out 
to interview my father. My father waved him back and declined to 
have any conversation with him. 

81 Q. Had your father previous to 1877 always had a carriage 
and horses? 

A. Not always, I believe. 

82 Q. Please state when he may have purchased the carriage and 
horses you refer to. 

A. I think it was in 1877; I am not sure. 

83 Q. Did he, from your recollection, act after the purchase of the 
carriage and horses as a free agent, controlling his own actions, more 
than he had acted during 1864 and 1865, when vou lived with him 
on 13th street ? 3 

A. He was an entirely different man. I remember it wasin 1873 
now that the horses and carriage were purchased. 

84 Q. Please state what was the general character of his actions 
as to free agency after 1873. 

A. I have heard him express himself that he would manage his 

own affairs; that Brooke had got them so complicated. that 
301 he was afraid he would have some difficulty. 

85 Q. Please state more. fully, from your recollection, the 
habits towards his daughters and the family at your mother’s after 
1873. 

A. Most friendly and affectionate. 

86 Q. Please state any facts occurring or conversations ensuing 
between your father and yourself going to show the relation between 
Brooke Mackall, Jr., and himself, and as affecting his relation to- 
wards the rest of his family. 

A. I remember of visiting father in the house now occupied by 
Doctor Walsh. My tather had been sick several days. Atthat time 
he was sitting up. He expressed himself very glad to see me. He 
said he was an old man, left all alone, instead of being surrounded 
by his wife and family. We hada long conversation, and I told 
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him that we, his wife and children, regretted the separation as much 
as he did. He said that he could now see the mistake he had made 
in not taking mother’s advise and letting Brooke remain out West, 
as he believed he would now be surrounded by his family if he had 
not brought him home. 

87 Q. Did your father hold his position in the Comptroller’s 
302 office at the time referred to by you as visiting the Virginia 

springs with your sisters? 

A. He did . 

88 Q. Do you remember when he lost his office? 

A. I don’t remember the year, but it was in the year my brother — 
Len went to Baltimore. I think it was in 1869. 

89 Q. What was the cause of the defendant, Brooke Mackall, Jr., 
going to your mother’s? 

A. My impression is that father said he was tired of being dic- 
tated to and ruled by Brooke. 

90 Q. Please state if the defendant, Brooke Mackall, Jr., had lived 
at your mother’s after your father and he left the house at any 
other time than that to which you have referred. 

A. I think not. 

91 Q. Previous to this time what was the relation of and conduct 
of the defendant towards your mother ? 

A. Wy Se but like a son. 

92 Q. What was his conduct or attitude previous to this time 


towards the rest of the family living at your mother’s ? 


_ A. He seemed to hate them all. 
93 Q. From the best uf your recollection had he visited your 
mother’s previous to the purchase by your father of the carriage 
referred to, and to his driving your mother out? 
303 A. I don’t remember of his visiting there before that time. 
94 Q. State what you may know of the money, as to how 
it was raised, with which your father purchased or the manner in 
which your father became the owner of the carriage and horses, 

A. I am not sure, but I think he mortgaged some property to 
purchase them. 7 . 

95 Q. State any cause that may be within your mind or memory 
resulting from your relation between yourself and mother and 
yourself and your father of the defendant, Brooke Mackall, Jr., 
having gone to your mother’s and lived for a short time. 

A. My impression is that I heard father state it was a very clever 
move of Brooke to watch his movements. 


Nore.—At this point counsel and witness retire for consultation, 
which fact the defendant, Brooke Mackall, Jr., asks to be noted 
by the examiner. 


96 Q. Previous to your father having been taken sick with his 
last illness had you visited or seen him often ? 
A. Very frequently. 
97 Q. Where did you see him? 
A. At different places; in his room at the hotels and on the 
street. 
18—159 
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98 Q. Where was his room you refer to? 
A. At the house now occupied by Doctor Walsh, and at Mrs. 
304 Curse’s house, on corner C St. & 44 St. N. W. 
99 Q. Was the room that you refer to in Mrs. Corse’s house 
the room in which you first saw him during his last illness? 

A. It was. 

100 Q. Had this been his regular room up to the time of his 
sickness? | 

A. Yes, sir. 

101 Q. What was the character of this room in respect to size, 
location, and comfort? 

A. It was in the back building, looking out on 4} street; large, 
airy, and plenty of light, and was comfortably furnished. 

102 Q. During the first few times you saw your father after his 
illness began did he have what you might call a regular nurse? 

A. I think not; he was left the whole day alone; I should not 
say that would be nursing at all. 

103 Q. Who visited him of his children during the first part of 
his illness most regularly and who remained with him perhaps the 
longest upon the occasions of calling? | 

A. My brother Leonard was there daily and after the difficulty 

he had with Brooke he nursed him almost day and night. 
305 104 Q. What was the immediate cause of the relation being 

formed between your father and your brother Leonard im- 
plied in the word I now use, “ nurse?” 

A. He attended to his wants which were neglected by Brooke 
and administered medicines, gave him an enema when it was neces- 
sary, and I think he was sadly in need of some one to perform these 
duties. | 

105 Q. Did your brother Leonard, within your knowledge, cease 
to act in the capacity of nurse ss to your father’s death ? 

A. After nursing father for about two weeks Len was confined to 
his room by a severe attack of asthma. I know that Len has taken 
stimulants, such as whiskey and other things, that he needed down 
to father’s. I also took a quantity of beef tea to him. 

106 Q. Were nourishments taken by your b-other Leonard and 
yourself to your father or to the house in which he was ill after 
your brother Leonard relinquished charge as nurse ? 

A. I have been under the impression that my sister, Mrs. Christy, 

sent him different things in the way of nourishment. I did 
306 not take any after Len left, but | am under the impression 
that my brother did. 

107 Q. Did your father remain in his regular room during his 
entire illness ? 

A. After my b-other Leon was taken ill with asthma Brooke 
had father moved from his room to a small hall roum facing on C 
street. 

108 Q. What was the size of this room in comparison with that 
of the room from which he was moved ? 

A. About one-third smaller than his regular room. 
109 Q. What was its character for comfort to a sick man ? 
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A. Well, I should judge his regular room was more appropriate 
in every respect for an invalid. 

110 Q. How many windows in this room ? 

A. One. 

111 Q. What kind of a bedstead ? 

A. A single bed. 

112 Q. What was the space in the room not taken up by furni- 
ture ? , 

A. I should judge that five or six people would crowd it uncom- 
fortably. | 

113 Q. After your father’s removal did you see him often ? 

A. Two or three times, I think ; perhaps more. 

114 Q. Please state what you may know, from recollection or 
observation, of the cause that induced the charge or statement made \. 
by the defendant, Brooke Mackall, Jr., of an overdose given, as 

stated by Leonard Mackall, to your father? 
307 A. My brother Brooke was in a fearful mood about my 
brother Leon nursing father, as father had expressed him- 
self that he preferred to be nursed by my brother Leonard, and I 
suppose this charge of his about the overdose was made fur the 
reason of getting rid of brother Leonard. 

115 Q. What was the relation at the time your father was taken 
sick between yourself and Brooke Mackall, Jr.? 

‘A. Most friendly. 

116 Q. Did this relation exist during your father’s illness? 

A. It did up to the time Brooke sent for me to square an account 
of money which he claimed I owed him. 

117 Q. Did you ever apply to your father to let you have some 
money during the few years prior to his death? 

A. I did on one occasion, about the time that I heard that he 
received a large amount of money from the Government. I told 
him that I had an appointment in the custom-house in New York 
city, and that I would like to have about $20.00. He told me that, 
although it was his money, Brooke had drawn the whole of it from 

the T'reasury and had declined to give him any part of it. 
308 118 Q. At this particular time what was your father’s ap- 
parent condition for personal comfort? 

A. I should judge it was not the best, as I had often heard him 
complain for the want of proper clothing. 

119 Q. What was the amount of money you refer to which your 
father stated Brooke Mackall, Jr., had drawn? 

A. I think it was $2,700.00, balance due for rent of lot on 14th 
street and New York avenue. 

120 Q. Please state, to the best of vour knowledge, how long a 
paar of time the defendant, Brooke Mackall, Jr., and your father 
1ad not been on speaking terms up to the time of his last illness. 

A. I could not tell. 

121 Q. What was the cause of their ceasing to speak ? 

A. My impression is that it was caused by Brooke refusing to 
give father any part of this money, the money he drew from the 
Treasury. 
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Counsel announces close of direct testimony. 
Adjourned to Thursday, Jan’ry 18th, 1883, at 12.30 p. m. 


WasurineaTon, D. C., Jan’ry 18, 1883. 


Met pursuant to adjournment, the parties and their solicitors 
being present. 
309 Whereupon the deposition of Francis E. Shepperd was 
taken, and the same follows the cross and redirect exami- 
nation of witness, Donn Barton Mackall, the examiner deeming it 
more advisable to place all the testimony of each witness together. 
E. D. F. BRADY, Examiner. 


Cross-examination of Donn Barton Mackaty by Mr. WIL- 
LOUGHBY, solicitor for Brooke Mackall, Jr. : 


122 Q. In the controversy between your father and mother on 
which side were you? 


Objection.—Objected to by Mr. Newton on ground that the matter 
of controversy has been but barely alluded to in the direct examina- 
tion and that there is no question in this cause which can bring into 
the same any question of partizanship in the controversy referred 
to as to the witness, the presumption being that if the witness testi- 
fied in that case referred to by the word “controversy” he did so 
under the restraining process of the Jaw. 


A. I might answer that I was on both sides. 

123 Q. Do you mean to say you were as much on one side as 
on the other? 

A. I gave testimony while I lived with my mother against my 
father, and when I went to live with my father Brooke corrected 
my testimony, and used to read it to me very often, to appear in 

their favor. 
210 124 Q. Who do you mean by “ their ?” 
A. Father and Brooke. 

125 Q. How long did you live with your father? 

A. I went to live with him in fall of 1864 and remained about a 
vear and a half, when I returned to my mother’s house, and was 
there for a few months and -returned again to my father and re- 
mained with him until 1869. 

126 Q. Has you- brother Brooke frequently loaned you money 
during the last few years? 

A. Not frequently. 

127 Q. How often ? 

A. I remember him giving me 50 cents or 25 cents on several 
occasions. 

128 Q. Did he not let you have items $2.50, $4.00, $5.00, $7.00, and 
so on, at different periods? 

A. I don’t remember such amounts being loaned. I remember 
soon after he drew father’s money froin the Treasury he treated me 
to a hat, a scarf, and a scarf-pin, and I suppose those are the amounts 
he has charged against me, but at the time I thought they were pres- 
ents. 
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129 Q. Why do you suppose he has charged you with the amounts 
which you say you considered as p-esents? Did he ever ask you 
for those amounts? 

A. He as much as told me so at the last interview I had with 
bim. 

130 Q. You say he as much as told you so. What do you 
311 mean by that? Did he tell you that he expected you to pay 
him for presents he had made to you ? 

A. He read me a memoranda of the amounts he had charged 
against me and I expressed surprise at the largeness of the amount. 
He told me that I had forgotten the hat which he gave me at a cer- 
tain time and handkerchiefs, scarf, and scarf-pin. I told him that 
I had not, but I was at the time under the impression that those 
were presents. 

131 Q. Were those items in the memoranda he read to you? 

A. They appeared to be. 

132 Q. What was the amount of that memoranda ? | 

A. I don’t remember. 

133 Q. State as near as you can. 

: A. I think it was near $30—it was $28 or $30. I don’t remem- 
er. : 

134 Q. Have you paid that? 

A. I have not. 

135 Q. Why not? 

A. For the reason that on several occasions: father.‘ has told me 
that if I owed any money to Brooke and had any to spare to give it 
to him, father, as he was in need of it. 

136 Q. Did you give it to your father, or any part of it? 

A. I offered on one occasion, but he refused it. 
312 137 Q. Did you ever say that to Brooke when you borrowed 
the money of him or when he asked you for it? 

A. I don’t remember. 

138 Q. Do you mean to say that you ever intended to pay this 


‘money to your father instead of paying it to Brooke? | 


A. I mean to say that father has told me that it was his mone 
which Brooke loaned me, and that I was just as much entitled to it 
as he, Brooke, and not to be worried about not being able to re- 
turn it. . 

139 Q. Question repeated. 

A. I cannot say that I ever intended to pay it to father at the 
time it was loaned. Father had noticed Brooke speak to me pri- 
vately in the room (father’s room), and told me not to be worried 
about returning it. 

140 Q. Did you intend to pay it to Brooke when you borrowed it? 

A. I did until father told me not to. 

141 Q. Have you intended at any time since your father’s death 
to pay that money ? 

A. Yes; when this deed is set aside. 

142 Q. You want it to pay the expenses of getting the deed set 
aside, don’t you ? 

A. Certainly, because I believe it was a fraud. 
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= Q. When did you first hear of the will which your father 
made ? 
A. Not until after his funeral. 
313 144 Q. Don’t you remember mentioning to parties some- 
thing of the nature of that will during your father’s sickness? 
P ee I do not. How could I if I did not know of it until after his 
eath 7? 
145 Q. When did you last see your father ? 
A. About 3 or 4 days before his death. 
146 Q. Did you talk with him then ? 
A. I did. 
147 Q. Did he send a message by you to your brother Leonard ? 
A. I don’t remember of any. 
148 Q. Did he send a message to Leonard by you to bring back 
his spectacles, overcoat, and other things ? 
A. He did not. 
149 Q. If Leonard has written any such statement then it was not 
true, is it? 
A. It is not true. 


Objection.—Last two questions objected to by Mr. Newton on 
ground that it is not proper matter for cross-examination, not having 
been touched upon in the direct. 


150 Q. Did not he say anything about Leonard having these ar- 
ticles and his wanting them returned ? 
A. I think I remember of hearing father tell Brother Leonard to 
take these things ? 
151 Q. Question repeated. 
A. Idon’t remember of hearing him say anything of the kind. 
314 152 Q. Who was present at this interview ? 
A. My brother Brooke part of the time. 
153 Q. Was the nurse present ? : 
A. He was not. 
154 Q. How long was this interview ? 
A. Ten or fifteen minutes. 
155 Q. How many times did you see yuur father during the last 
10 days of his life ? 
A. I don’t remember. ; : 
156 Q. Did you see him at any other time than this during the 
last 10 days? 


Objection.—Objected to by Mr. Newton on ground that the wit- 
ness 1n his direct testimony had not gone beyond the first 20 days 
of his father’s illness. 

Objection.—Counsel for defendant, Brooke Mackall, Jr., objects 
now and at all other times to counsel for the complainants prompt- 
ing his witnesses while upon the stand by giving him information 
as to what he has sworn to in his direct testimony or any other in- 
formation under the guise and pretense of an objection. 


A. I think I did. 
157 Q. On what date? 
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A. I don’t remember. 
158 Q. Who was present ? 
A. One time the nurse, I think. 
159 Q. Was that within 10 days of his death ? | 
A. I think it was. | 
160 Q. What time of the day was it ? 
A. In the afternoon. 
315 161 Q. What took place? Describe the interview. 

A. My brother Brooke was present and he left the room when 
my father said he had something important to tell meand said that he 
was a very sick man and did not think he had many days to live. 
He seemed to be suffering very much and talked with great effort, 
and while we were talking my brother Brooke re-entered the room 
and [ did not hear what it was that my father was going to tell me. 

162 Q. State how many days this was before your father’s death. 
A. I can’t remember. 

163 Q. State as nearly as you can. 

A. I should judge it was within 10 days before his death. 

164 Q. Was it ten (10) days, according to your best recollection ? 
A. My best recollection is that it was within-10 days. 

165 Q. Was it nine days? | 


Objection.—Objected to by Mr. Newton on ground that it is already 
answered. 


A. It might have been. 
166 Q. Do vou think it was? 
A. I could not tell. 
167 Q. Was it 8days? 
A. It might have been. 
168 Q. Do you think it was? 
A. I could not tell. 
316 169 Q. Was it 5 days? 
A. It might have been. 
170 Q. Was it three days? 
A. It might have been. 
171 Q. Was it more than one day ? 
A. It was. 
172 Q. Was it more than three days? 
A. It might have been. 
173 Q. Well, was it according to your best judgment? 
A. 1 could not tell. 
174 Q. Can you tell which interview occurred first ? 
A. I can’t tell; I won’t be positive. 


Adjourned to Friday, January 19, 1883, at 12.30 p. m. 


WaAsHINGTON, D. C., Jan’ry 19, 1883. 
Met pursuant to adjournment, the parties to the cause and their 
respective solicitors being present. 


Whereupon the cross-examination of Donn Barton MacKALt re- 
sumed by Mr. WILLouGHBY as follows: 


a 
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175 Q. Were there any other interviews with your father than 


: 


the two you have mentioned within the last 10 days of your father’s © 


life ? 


Objection —Objected to by Mr. Newton upon the ground 


4 
; 


317 that it is not proper matter for cross-examination, not having — 


been adduced upon the direct, and counsel will object now 
finally to the exercise of any assumed right to cross-examine the 


witness upon any matter not deposed upon in the direct testimony. — 


A. As I have stated, I saw father in the small room two or three | 
times ; they might have been more, but I am unable to fix the date. | 


176 Q. Would you state positively that you saw bim more than 
twice in the small room ? 

A. I think I can. 

177 Q. Do you? 

A. To the best of my knowledge I do. 

178 Q. Can’t you state it more positively than that? 

A. I saw father so often when he was sick that I am unable to be 
positive about over three times seeing him in the small room. 

179 Q. Were you there at the time when it was claimed that an 
overdose had been administered to your father ? 

A. I got in soon after the occurrence. 

180 Q. What time of the day did you get there ? 

A. I was about noon. 

181 Q. Who was there when you got there? 

A. My brother Len. I have stated in my direct examination 

that Doctor Owens was there. I have got it confounded 
318 with the first visit that Doctor Owens paid father. I won’t be 
sure, but I think Doctor James Gunnell was there. 

182 Q. Is that all? 

A. All that I remember. 

183 Q. Did you see Doctor Walsh there? 

A. I did not. 

184 Q. How long did you remain ? 

A. About half an hour or more. | 

185 Q. Did you have any difficulty in seeing your father during 
his illness ? . 

A. On several occasions on visiting father I.would meet Brooke 
at the door or in the hall. Sometimes he would say that father was 
asleep and did not wish to be disturbed, and under the circumstances 
I of course would not intrude myself. 

186 Q. You and Brooke were there on quite friendly terms, were 
you not? 

A. We were. 

187 Q. In a letter of Leonard’s, dated March 5th, 1880, to his 
father he says: “I received your message by Barton and return the 
articles as you requested.” Don’t you remember to what that that 
«Message refers ? 

A. Father never sent a message by me to Leon., as I remember. 
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188 Q. How frequently did you visit your father in the 
last six years before his illness simply to see your father and 
not to see Brooke? 

A. I should judge I went to see him about four or five times a 
month; perhaps oftener. 

189 Q. Can you specify one instance when you went to the house 
to see him and not to see Brooke? 

A. I can specify a great many. 

190 Q. I don’t ask but one. tei 

A. I remember very forcibly the time he said he made a mistake 
in bringing home Brooke from the West. 

191 Q. Where was that? 

A. About two years before his death. 

192 Q. Where was it? 

A. In the house that Doctor Walsh now occupies, 

193 Q. Can you name any other instance? 

A. I thought you did not want but one. 

1¥4 Q. Name another one. 

A. Oh, it was no uncommon thing for me to visit father. 

195 Q. Is that the best answer you can give? 

A. I don’t know of any special visit. 

196 Q. Who told you that you had made a mistake in saying 
that Doctor Owens was present on the day of that overdose? 

A. In thinking it over afterwards I found out that I was mis- 
taken. oh 

197 Q. Did you not talk with some one about it? 

A. I might have said something about it. 

198 Q. Bid you? 

A. I think I did. 
320 199 Q. With whom ? 
A. I don’t remember. 

200 Q. Did you ever see yourself any cruel treatment on the part 
of Brooke towards your father? 

A. I can’t recall any treatment, but I have heard him use some 


319 


: very harsh expressions. 


201 Q. To your father directly ? 

A. Yes, sir. 

202 Q. When? | 

A. On several occasions. 

203 Q. Name one. 

A. Once in his room, when he abused father for wearing out the 
ends of his trousers. 

204 Q. What did he say? 

A. “ You don’t deserve to have any decent clothes at all,” or words 
to that effect. 7 

205 Q. Did you interfere yourself? 

A. I didn’t at that time, but I think I would now. 

206 Q. Is that all? | 

A. There are a great many things that I could relate. 

207 Q. Didn’t your brother Brooke frequently invite you to travel 
with —— pay your expenses? | : 

1 
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A. No, sir; he took me once up to Leesburg and to Rockville, 
and I think he has that charged against me in his account. 

208 Q. Who paid the expenses of your father’s sick ness ? 
321 A. I don’t know. Judging from the way he, Brooke, pays 
bills, I don’t think he has ere: the bills yet. 

209 Q. Have you paid any of these expenses ’ 

A. I have not. 

210 Q. Have you offered to? | 

A. I have not, but I suppose I will have to do it before they are 

aid. : 
. 211 Q. Haven’t they been paid ? 

A. I should judye not. 

212 Q. Do you know anything about it? 

A. No, sir. 

213 Q. How is — that you will testify here that you suppose you 
will have to pay these bills, and that you judge they have not been 
paid, when you say yeu don’t know anything about it? 

A. I only judge from the way that Brooke tries to evade paying 
his debts. i 

214 Q. Can you name any debts that he tries to evade the pay- 
ment of? 

A. Yes. 

215 Q. What debt ? 

A. Money he borrowed from Uncle Ben. is one, and the money 
he got from mother under false pretenses; a great many other- that 
I cun’t remember. 

216 Q. State what fact you know showing Brooke’s intended eva- 

sion of the payment to your uncle Ben. 
322 A. I have heard father state that heshould have paid him ; 
that his old brother was greatly in need of the money. 

217 Q. State what you know of your own knowledge. 

A. I know nothing of my own knowledge. 

218 Q. Have you offered to pay any of the funeral expenses of 
your father ? 

A. I have stated that I have not. 

219 Q. Do you know whether any of the complainants in this 
case have? 

A. I do not. 

220 Q. Did you ever give to your father any money when he ex- 
pressed himself as being in such great need ? 

A. Ihave offered money.to him, and he would only accept of 
small amounts, such as change for car fare, &c. 

221 Q. How many times did that happen? 

A. Two or three times. 


Redirect examination by Mr. Newron: 


222 Q. In your several answers to question No. 160, on cross-ex- 
amination, which is, “ What took place?” “ Describe the interview,” 
alluding to a visit to your father’s sick-room, which you have stated 
in the previous answer in negative manner in these words,to wit, 
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“T think” was during the last ten days of his illness, are 
323 absolutely certain that this interview and were you, when 
testifying on cross-examination, absolutely certain that this 
—, was within the period of 10 days previous to your father’s 
eath ? 

A. Iam; I was not certain when cross-examined, but thinking it 
over I might say positively that it was within the 10 days. . 

223 Q. Have you a memorandum of that interview ? 

A. No; I have not. : 

224 Q. Did you have any impression as to what your father 
meant when he stated that he had something important to tell you ; 
- he was a very sick man, and did not think he had many days 
to live? 

A. I can’t say I had. 

225 Q. Did you know at that time that he had executed a will in 
which you were divisee ? | 

A. I did not. 

226 Q. What caused your father or prevented your father from 
telling you what he had previously stated was something important ? 

A. I don’t know, except that he did not want Brooke to hear 
what he was about to tell me. 

227 Q. In answering questions Nos. 146, 147, and 148, 

324 which relate, as put in the interrogatory to you by counsel for 

_defendant, to a message having been sent by your father to 

your brother Leonard through you, do you mean if your answer 

that no oral message was sent, and that no a oral or written, 
was sent by your father to your brother Leonard 

A. I don’t remember of father sending a message to my brother 
Leonard, but I do remember Brooke giving me a letter to leave with 
Leonard as I passed his house. 

228 Q. Did you deliver the letter? 

A. I did. 

229 Q. Was that or was it not the extent of any message, as alleged 


‘ by counsel for defendant, to have been conveyed to: your brother 


Leonard from the house in which your father was ill during his last 
sickness ? 
A. I think it was. 


Counsel for complainants gives notice that he will produce and 
offer in evidence a letter or note, which is a note signed by Brooke 
Mackall, Jr., written in lead pencil, as being the message alleged by 
counsel for defendant to have been sent A decedant to the com- 
plainant, Leonard Mackall. 


325 230 Q. Upon the occusion, that you say occurred soon after 
the defendant drew your father’s money from the Treasury, of 

the defendant having treated you to a hat, a scarf, and a scarf-pin, 
did you ask him for these presents or things ? 

A. I did not. 

231 Q. Please state the circumstances of the occurrence referred to, 
when the defendant treated you to these articles. 
A. I happened to be with him on a day when he was about pur- 
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chasing some things for himself, when he made these presents to 


me. 

232 Q. Did he ask you to go into the establishment? And state 
what occurred. 

A. He did. He asked me to go in to help him to choose some 
articles he was about to purchase. He, feeling in a particularly good 
humor that day, made these presents to me. 

233 Q. Please state the occurrence between the defendant and 
yourself, embracing the fact, which you have stated, was a charge 
by him against you of these articles. 

A. I expressed surprise. He sent a note to my office request- 
ing me to come to his room. I complied with the request. After 

talking over some matters he said that he had kept an 
826 account of all little moneys he had loaned me, which now 

amounted to quite asum. As he was backward in his room 
rent, he said he would like for me to settle up. Heread over a mem- 
oranda of different amounts which he said he had loaned me, and I 
expressed surprise at the largeness of the amount. He reminded me 
of a hat, scarf, scarf-pin, and some handkerchiefs which he had 
given to me just before taking a trip or driving to Leesburg; also 
eight dollars, I think, which he had given me, at father’s request, 
about the time I went to New York, having an appointment in the 
custom-house. I reminded him of a hand-satchel which he accepted 
in payment of certain amounts. 

234 Q. How much money was that the defendant drew of your 
father’s money from the Treasury which you state occurred before 
he treated you to these things? 

A. I am under the impression that father said it was about 
$2,700.00. ; 

235 Q. How long was this before the defendant wrote you that he 
wanted to see you in regard to settling up? 

A. I don’t remember, but it must have been several years—two 
or three years. 

236 Q. Who was collecting the rents from your father’s real 
327 estate during that time and up to the time of your being re- 
quested to settle up? 

A. I don’t know. 

237 Q. Did your father; at the time of Brooke Mackall, Jr., re- 
questing you to settle up, have money at his command ? 

A. It was after father’s death. 

238 Q. At the time your father stated to you that the money the 
defendant claimed was due by you to him was his money did your 
father have an abundance of money ? ‘ 

A. I have already stated in my direct examination that Brooke 
refused to give father any part of that money, and at times he, 
father, would not have money enough to pay the car fare if he were 
at any time taken sick. 


Recross-examination by Mr. WILLouGHBY : 


239 Q. Did you change your testimony in regard to the message 


re- 
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taken by you to Leonard, after talking with him, since your first testi- 


mer ts the pcan > 
A. I have not changed any testimony in that go 
D. BARTON MACKALL. 


Subscribed and sworn to before me this 19th day of January, A. 
D. 1883. 
E. D, F. BRADY, Examiner. 


328 WasHineoTon, D. C., Jan’ry 18, 1883. 


Met pursuant to adjournment, the complainants, Leonard 
Mackall and Donn Barton Mackall, and their solicitor, Mr. Newton, 
and the defendant, Brvoke Mackall, Jr., and his solicitor, Mr. Wil- 
loughby, being present. 
W hereupon— 


Deposition of Francis E. Shepperd. 


Francis E. SHEPPERD, a witness of lawful age, residing in the city 
of Georgetown, D. C., being first duly sworn according to law, de- 
poses and says, in reply to interrogatories by Mr. Newron, as follows: 


1Q. Please state your business, occupation, and place of resi- 
dence. 
‘A. I-am at present a clerk in the engineer department of the Dis- 


trict of Columbia, and reside at 1323 30th street N. W., which is . 


Georgetown. 

2Q. Are you acquainted with the defendant in this cause, Brooke 
Mackall, Jr. ? ' 

A. Yes, sir. 

3 Q. What is the character of your relation with the defendant, 
Brooke Mackall, Jr.? 

A. I know him and he knows me, but the special pleasure I have 


. in knowing him was that I knew his father, and that his uncle, 


Richard Mackall, was a warm personal friend of mine. 

4 Q. Have you ever seen the defendant and his father, the 
329 late Brooke Mackall, together? 

A. I am not certain that I ever have, but possibly, and I 
have a slight empression now upon my mind that I did meet them 
together once at Mr. Corse’s, corner 4} and C streets. 
ae a ag was the date of your acquaintance with the late Brooke 

ackall? 


A. I knew him when I was a boy, but renewed my acquaintance _ 


with him at the Metropolitan Hotel, in this city, in 1878. 

6 Q. Was there any social history previous to the date last re- 
ferred to connecting the deceased with you? 

A. None; more than that he expressed great pleasure in knowing 
me account of his having known my father and mother very 
well. 

7 Q. Did you see the decedent at his private residence other than 
the occasion you have previously stated ? 
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A. I did not. ; 
8 Q. Where did you generally see the decedent and during what 


period of time did you mostly see him after renewing your acquaint- 
ance with him ? 

A. In the year 1878 and early 1879 and mostly frequently met 
him in the lobby, I might term it, of either the National or Metro- 

politan Hotel. Most frequently the Metropolitan. 
330 9 Q. During what season of the year? 

A. In the winter of 1879 and 1880; I having moved to 
Georgetown and walking over to my place of business on 4} street, 
I often met and sometimes joined Mr. Mackall on the avenue, be- 
tween, say, 12th St. and 44 street. 

10 Q. What is your recollection of the character of the winter in 
respect to the temperature of 1879 and 1880? 

A. It was a much colder winter than last winter. 

11 Q. Did you see the decedent quite frequently during the winter 
referred to? 

A. Yes; I met him quite frequently in the latter part of the year 
1879 and the early months of 1880, but, being frequently just in 
time to get to my office by 9 o’clock, I rarely did more than ex- 
change a few words with him. Sometimes, though, and on one oc- 
casion I joined him and we conversed upon some topics. One sub- 
ject which seemed to concern him was the inconvenience and dis- 
comforts incident to having no special home. 

12 Q. Is there within your recollection any special incident, 
331. circumstance, or conversation hed between yourself and the 

: — touching the matter referred to? If so, please state 
it in full. 

A. Presuming him to be, what I had supposed he was, a man of 
means, and having noticed the peculiar pleasure it seemed to give 
him to be about the hotels, I suggested to him the propriety of 
going to some hotel to live, where ~ could ring the bell and order 
what he wanted. I don’t recollect that he really said such a plan 
met his approbation, but he did say, at least, that he could not do 
so, as he had to stay where Brooke desired or willed it—something 
of that kind—explaining to me that Brooke, I presume meaning his 
son Brooke, had such control of his affairs as debarred him from 
doing as he saw fit. He illustrated his dependance by stating that 
he was not comfortably clad, and instanced what I can only recall 
as either the abscence of or the light, flimsy texture of some of his 
underwear—lI think his stockings. That is about all I recollect. 

13 Q. About what period of the day would you generally see the 

decedent on the avenue? 
332 A. In the neighborhood of 9 o'clock in the morning—be- 
tween 8 and 9 o’clock. 

14 Q. About what period of the day did you generally see the 
decedent at hotels? 

A. About midday and in the afternoon. 

15 Q. In the conversation referred to what was the state of mind, 
apparent to you, of thedecedent” And state anything further that he 


may have said. 
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A. I don’t know that I was struck with any extraordinary condi- 
tion of his wind, more than that he did not seem to be pleased with 
his surroundings and his creature comforts. 


Whereupon counsel announces close of direct examination of the 
witness. 


Cross-examination by Mr. WILLouGHBY : 


- Q. Have you any intimate acquaifitance with Brooke Mack- 
all, Jr.? 
A. I have not. 
17 Q. Are the relations you have with him friendly or otherwise? 
A. My relations with him are so i-different and our intercourse so 
slight that I could not say they are friendly or unfriendly. 
18 Q. Have you ever spoken of him in language that might be 
considered unfriendly ? 
A. I have no recollection, save when I heard of this suit 
333 from his brother, and I did speak to Mr. Corse expressing 
myself averse to the claim which he is alleged to have made 
to his father’s property. I might except several years ago I had 
about five minutes’ conversation for the first time with Mr. Brooke 
Mackall, Jr., concerning a difficulty between one Columbus Alex- 
ander and General Hunton; this was my first introduction to Mr. 
Mackall, and led to friendly salutations between us in ever meeting 
thereafter. 
19 Q. When was it that Mr. Mackall, Sr., called your attention to 
his underwear, as you have stated? 
A. It was in the cold weather, either in the latter part of 1879 or 
the early part of 1880. 
20 Q. Did he show it to you? 
A. I do not recollect that he did. 
21 Q. Did he refer to his thin stockings? 
A. My recollection is, as I stated in my direct examination, that 
it was either the absence of or the thin texture of his underwear; 


‘ my impression being, and my recollection bearing me out in it, that 


he referred to his stockings. 
22 Q. How many times did you see him in the winter of 1880? 
A. If that question relates to my having met him on the 
334 avenue, I would state that I met him fully 20 or 25 times in 
the cold weather of 1879, preceding the winter of 1880. 
23 Q. How many times did you see him after January 1, 1880? 


Objection.—Objected to by Mr. Newton on ground of unfair treat- 
ment of witness, the decedent having been taken sick January 10, 
1880, with his last illness. 


A. In my testimony I have stated that it was cold weather when 
the conversation occurred between us, and that I know that it was 
after October 31, 1879, a short time before which I had rented a 
house in Georgetown, and frequently walked the whole or a part of 
the way to my office — St. 

24 Q. Question repeated. 
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A. I cannot state nor surmise as to the frequency of meeting him | 
in any given month. 
25 Q. Did you meet him after January Ist, 1880? 
A. I do not recollect. : 
26 Q. In your direct examination I understand you to say that © 
you met him frequently in the latter part of year 1879 and the | 
early months of 1880. Do you now state that you do not recollect © 
meeting him in 1880 upon the information given you by 
335 counsel for the complainants that he was taken sick very © 
early in January, 1880? 


Objection.—Counsel for complainants disclaims any further in- 
tention in the objection made by him embracing the grounds thereof — 
than the mere exercise of his right to object to unfair treatment of © 
witness. 


A. My reference to the latter part of 1879 and the early months 
of 1880 was that I might fix the season of the year and not conflict | 
with what might be termed the winter of 1880, beginning the fol- 
lowing December. If you will notice in my examination-in-chief I 
called your attention to the manner of writing the winter of 1879-80, | 
and that is the time I now refer to as having met him frequently on 
Pennsylvania avenue; and while I am satisfied that I met him as | 
many as 20 times, I could not say how often I met him in any given | 
month. 

27 Q. Would you state with certainty that you saw him in De- 
cember, 1879 ? 

A. I am quite sure that I met him about that time. 

28 Q. Question repeated. 

A. I have already answered it to the best of my ability. 

29 Q. Are you in the same office-with Barton Mackall ? 
336 A. No; but our duties sometimes throw us together; we 
are not in the same room. 

30 Q. Have you talked over the matter of this suit with Barton? — 

A. I happened on one occasion to say to Barton Mackall that my § 
orders had been to write a note to his brother Brooke with refer- 
ence to some plumbing work which Mr. Brooke Mackall, Jr., wanted 
to do in a manner contrary to the usages of the engineer’s office of 
the District of Columbia when I learned from Barton for the first 
time that there was any such suit as this or variance between him 
and his brother. On this occasion Barton told me of the difficulties 
between himself and some of the members of his family and their 
brother Brooke. Whereupon I stated or related at the time, never 
expecting to be a witness, the incidents testified to by me. 

31 Q. In that affair referred to bv you in relation to Columbus 
Alexander and General Hunton, was there not a good deal of bitter- 
ness of feeling ? 

A. At first there was, but my feeling in the matter was very much 
allayed by Mr. Brooke Mackall, Jr., informing me that Mr. Colum- 

bus Alexander, while being a good man in his opinion, was 

337 «somewhat erratic, or words to that effect. 
32 Q. You were the spevial friend of General Hunton in — 
that matter, were you not? 
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A. Merely to the extent of carrying a note from General Hunton 
and seeking to get a reply through my own hands rather than 
through the public prints, the means adopted by Mr. Alexander for 
replying in his way to the note I took him. 

FRANCIS E. SHEPPERD. 


Subscribed and sworn to before me this 18th day of January, A. 


D. 1883. 
E..D. F. BRADY, 
Examiner in Chancery. 


Deposition of William H. 8. Ease. 


Wituiam H.S. Ease, a witness of lawful age, residing in the city 
of Washington, D. C., being first duely sworn according to law, de- 
poses and says, in reply to interrogatories by Mr. Newton, complain- 
ants’ solicitor, as follows: 


1 Q. State your full name, place of residence, and occupation. 

A. William H. S. Ease; 938 E street S. W., and occupation, con- 
ductor of elevator in United States Treasury. 

2Q. Are you acquainted with the defendant in this cause, Brooke 
Mackall, Jr., and how long have you known him ? 

A. Yes,sir; Iam acquainted with him, and I have known 
338 him about 10 years. 
“a : Q. Did you know the late Brooke Mackall ? 

A. I did. 

4 Q. Where were you employed from January 10 to March 7, in 
year 1880? 

A. At the office of Col. Robert Christy, No. 1420 New York ave- 
nue. 

5 Q. Did you see the late Brooke Mackall during his last illness ? 
And, if so, state how often you saw him. 

A. I did see him during his last illness. I judge about every two 
or three days until about two weeks before his death. — 

6 Q. What was the cause of your having seen him ? 

A. I was sent to see him by Col. Christy. 

7Q. Any further answer? 

A. To know of his condition. 

8 Q. Where did you see him ? 

A. At corner of 4} and C streets N. W. 

9 Q. I- what room of the house? 

A. In second-story back room. 

10 Q. Did you ever see him in any other room in the house? 

A. Not during his illness. 

11 Q. State what you may know as to the relation and feeling 
of the detendant, Brooke Mackall, Jr., towards his father during the 
period of his last illness and previously thereto. 

A. I heard Mr. Brooke Mackall, Jr.,say in the office of Col. 

339 Robert Christy that if his father was not so feeble he would 
kick his backside. 

20—159 
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12 Q. Was this during the last illness of the decedent ? 

A. It was, according to my belief. : 

13 Q. Was this renark made in answer to any question put to 
Mr. Brooke Mackall, Jr., by any one; and, if so, what was the ques- 
tion ? 

A. The remark was made in answer to a question, but just what 
the question was I am not able to testify. 

14 Q. Was the question concerning the late Brooke Mackall, and 
as affecting his condition, or not? 

A. The question was as to his condition, as to his health. 


Cross-examination by Mr. WILLOUGHBY : 


15 Q. If you should be informed that Mr. Mackall, deceased, was 
removed to the front room on February 9th, 1880, you would correct 
your statement, would you not, that you saw him within two weeks 
of his death, which was March 7th, 1880? 

A. Yes, sir; if the same be true. 

16 Q. You are somewhat liable to mistakes, then, are you not? | 
That is true? . 


Suggestion of counsel.—Counsel for complainants suggests that the 
witness has a right to correct his testimony, and has signified his 
willingness to do so upon the point referred to. 


340 A. Yes, sir; and in my testimony in regard to the time, ae- 
cording to my recollection, I said about two weeks. 

17 Q. Are you in the imployment of Col. Christy now ? 

A. I am not. 

18 Q. How long since you left his enployment? 

A. I think July 2nd, 1881. . 

19 Q. Don’t you go to his office and clean it up? 

A. 1 do, but free of charge recently. . 

20 Q. Did he assist you in getting your place in the Treasury ? 

A. Not the least. 

21 Q. Didn’t he sign a paper or see any person in your behalf? 

A. Not as to getting the position I now hold. 

22 Q. What position was it he tried to get for you? 

A. A position under the Government. 

23 Q. Well, the result was you got this, was'it not? 

A. No, sir; Col. Christy did not know that I was to get the posi- 
tion I now hold. ; 
: 24 Q. But he did interest himself to get you some position, did 

e not! 

A. He has interested himself since I first knew him in getting me 
a position better than the one I held while in his office. 

25 Q. Who was present when this remark was made by Brooke 
that you have mentioned ? 

A. Mr. H. H. Alexander, the stenographer. 

26 Q. Well, is that all? 

A. That is all. 

341 27 Q. Was Leonard Mackall talked about at that inter- 
view ? 
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A. Not to my recollection. 

28Q. Did you hear all that was said ? 

A. I think I did. 

29 Q. Did this remark happen at about the time Brooke and 
Leonard had had a difficulty 1n their father’s room—at about the 
commencement of their father’s illness? 

A. As to that I cannot nr 

30 Q. Don’t you remember that something was said about Leon- 
ard bringing on a scene there in their father’s room ? 

A. Not prior to that remark. 

31 Q. Was it on that occasion that this was said ? 

A. No, sir; not to my recollection. I haveheard since that Mr. 
Brooke and Mr. Leonard had had some difficulty in their father’s 
room, but I did not hear it then. 

32 Q. How long did that conversation last? 

A. I cannot just say. 

33 Q. Tell, about. 

A. I don’t remember how long. My recollection is that it was 
very short. : ! 

34 Q. State, as nearly as you can, about how long. 

A. I suppose about five minutes, perhaps less. 

35 Q. Who spoke upon the subject first ? 

A. Either Mr. Alexander or I asked Mr. Brooke Mackall, Jr., as 

to his father’s health at that time. 
342 - 36Q. What did you or he say? Give the words. 
A. To the best of my recollection, the question was, “ How 
is your father to-day ?” 

37 Q. What was the reply ? 

A. That I do not recollect. 

38 Q. What was next said and by whom? 

A. As to that I cannot testify. 

39 Q. State the first words you recollect used by either party. 

A. The question as to Mr. Brooke Mackall’s, Sr., health. 

40 Q. The first words you recollect after that ? 

A. I cannot testify whether the remark made by Mr. Brooke 
Mackall, Jr., was the following words or not, but I know that the 
words testified to heretofore in my testimony were made by Mr. 
Brooke Mackall, Jr., at that visit to Col. Christy’s office. 

41 Q. Can you state anything else that was said by anybody ? 

A. I don’t just recollect anything else that was said except the 
question as to Mr. Mackall, Sr.’s, health. 

42 Q. All that you recollect, then, is the question by yourself or 
Mr. Alexander as to how Mr. Mackall was and the statement by 
Brooke, Jr., that if he had not been so feeble he would have kicked 
his backside. Is that correct? 

A. That is all I am able to testify to. 

43 Q. Some things there might have been said which you have 
: forgotten ? 

343 A. Yes, sir. 
44Q. Then it might have been, might it not, that he spoke 
of Leonard, and said that if his father had not been so feeble he 


aul 


. ‘ 2 ta ies 
ae OEP aes eS 
% ane w 


156 LEONARD MACKALL ET AL. VS. 


would have kicked his, Leonard’s, backside. Is not that as likely 
to be correct as your statement that you had seen Mr. Mackall, de- 
ceased, within about 2 weeks of his death, when it turns out you 
had not seen him within a month? 


Objection.—Objected to by Mr. Newton on ground of unfair treat- 
ment of witness. 


A. No, sir; I remember distinctly that he referred to his father 
and not to his brother, Leonard Mackall. 

45 Q. How can you say that when you say that you have forgot- 
ten all of a conversation, occupying about 5 minutes, except the 
question about his father’s health and this statement by Brooke ? 

A. Because I was very much surprised at hearing Mr. Brooke 
Mackall, Jr., make the remark in regard to his father. 

46 Q. Was the remark in these words, “If father had not been 
so feeble I would have kicked his backsides? ” 


Objection.—Objected to by Mr. Newton on ground that the only 

question which can be propounded to the witness for the 

344 results of cross-examination is the original answer of witness, 

and if the answer which has been put in the above form by 

counsel is propounded witness has a right to read his original an- 
swer or have it read. 


A. The remark was in those words, except the last word, which I 
changed myself on account of its vulgarity. 

47 Q. If they had been talking about Leonard in that conversa- 
tion, which you bave forgotten, might you not have misunderstood 
the expression and have applied it to the father when it was intended 
to apply to Leonard? If not, explain why not. 

A. No, sir. lam very sure that the remark was made in regard 
to Brooke Mackall, Senior, because I remeinber how surprised I was 
at hearing the remark, and I do not remember of hearing Mr. Leon- 
ard Mackall’s name called in the conversation. 

48 Q. You would have been surprised, would you not, just as much 
if you had misunderstood Brooke as though you had understood him 
correctly ? 

A. I don’t know how to answer the question. I would like to have 
it explained. 

49 Q. Your surprise was that he should make such a remark at 

all, was it not? , 
345 A. I was surprised to hear the remark at all, and especially 
as to his father. 

50 Q. Is it not surprising that you heard such a remark, which 
made such a strong impression upon your mind, and cannot remem- 
ber what led to it or what was the occasion of it? 

A. -Not so much so. | 

51 Q. To whom did you first tell that you had heard this remark ? 

A. According to my recollection, I first told the remark to Mr. 
Eugene D. F. Brady. 

52 Q. When was that? 
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A. I cannot state as to the date, but it was on the same day that 
the remark was made. 

53 Q. About how long after Mr. Mackall was taken sick was that? 

A. I cannot say. 

54 Q. Well, as nearly as you can. 

A. It might have been two weeks, it might have been three days. 
I cannot state. 

55 Q. Who else have you told this to? 

A. I told it to Mr. Leonard Mackall. : 

56 Q. When? 

A. During the last summer and to-day. 

57 Q. How came you to tell it to Leonard ? 

A. He seemed to have heard it from Mr. Brady, and when he 

asked me as regards to it I related what I had heard. 

346 58 Q. Had you told it to anybody else? 


A. Not to my recollection. 
WM. H. S. EASE. 


Subscribed and sworn to before me this 19th day of January, A. 


D. 1883. 
E. D. F. BRADY, 
Examiner in Chancery. 


Adjourned to January 20th, 1883, at 12.30 p. m. 


WasHinoTon, D. C., Jan’ry 20, 1883. 


Met pursuant to adjournment, the ag A Leonard Mackall, 
and his solicitor, Mr. Newton, and the defendant, Brooke Mackall, 
Jr., being present. 


W hereupon— 


Deposition of Rosalie W. Mackall. 


RosaLige W. MACKALL, a witness of lawful age, residing in the city 
of Washington, D. C., being first duly sworn according to law, de- 
poses and says, in reply to interrogatories propounded by Mr. New- 
TON, solicitor for complainants, as follows: 


1 Q. Please state your full name, place of residence, and your 

relation to the late Brooke Mackall. 
A. Rosalie W. Mackall; 1338 New York avenue N. W., in 
347 this city, and I am a daughter-in-law of the late Brooke 
Mackall, being the wife of his son, Leonard Mac«all. 

2 Q. When were you married? 

A. May 9th, 1866. 

Ne Q. Please state when you first saw your husband’s father and 
where. 

A. I saw my father-in-law shortly after I was married, say a 
week, in Lafayette square. Barton brought me word that father 
wished to see me, and Barton escorted me to the square, where I saw 
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father. He apologized for receiving me there, and said that he had 
but one room, and that was not fit to receive a lady in. 

4 Q. What was his object in sending for you? 

A. To make my acquaintance as the wife of hisson. _ 

5 Q. Please state, if you know, what was the cause of his not see- 
ing you in his room. 

A. First, that the room was not fit to receive a lady in, and, sec- 
ondly, that Brooke objected to his holding any communication with 
any of the family. ; 

6 Q. How long did you see your father-in-law upon this occasion, 
and what occurred in the conversation ? 

A. About one hour. He said that he was sorry that he 

348 could not assist my husband, but that he had put his prop- 

erty in the hands of a trustee, in order to prevent Mr. Joseph 

H. Bradley, the attorney for his wife in the divorce suit, from get- 
ting hold of it. | 

7 Q. Was there any communication between your father-in-law 
and yourself, by note or otherwise, after this time ? 

A. I received a note from him one day by Barton—brought to me 
at his mother’s house, where I was staying—stating that Barton 
said he spent the evenings there with us, but he doubted it, and 
wished me to write telling him what time Barton arrived at and left 
the house. I showed the note to Mrs. Mackall, and she said, “ This 
is another piece of Brooke’s devilment; it is all of a piece with the 
rest of his doings or actions.” I saw father once or twice after that, 
but only for a few moments. 

8 Q. Where did you and your husband reside during 1868 ? 

A. From 1866 to 1868 at Bellefonte, Penna. 

9 Q. When did you leave Bellefonte ? 

A. In the spring of 1868. | | 

10 Q. What was the occasion of your leaving Bellefonte ? 

349 A. My husband was out of employment and in wretch- 

edly bad health, and I wrote to father, telling him how mat- 
ters stood. He wrote a letter in reply, telling us to come to Washing- 
ton, that he wanted a home himself, and that he would rent a house 
and we could live with him. We left there and came to Washing- 
ton. Father had not secured a house at the time, and we remained 
with my husband’s mother until the fall of the same year, 1868, 
when we went to live with father in a house rented by him on ~ 
15th street. 

11 Q. During what month was it that you went to live with your 
father-in-law ? 

A. I think in September or October, 1868. 

12 Q. Who lived with him besides your husband and yourself ? 

A. His two sons, Benjamin and Barton. 

13 Q. Who else? 

A. Mr. Brooke Mackall, Jr. 

14 Q. What was the relation occupied by the defendant, Brooke 
Mackall, Jr., during your residence with your father-in-law ? 

A. I soon found that father was not master in his own house. He, 
Mr. Brooke Mackall, Jr, ruled everybody and everything. To 


» had 


He, 
To 


BROOKE MACKALL, JR., ET At. 


give an instance: Shortly after I went there to live two 
300 lady friends called on me—Mrs. Commodore Carter and Mrs. 
Captain Fillebrown. After they left father took me aside and 


told me that Brooke objected to my receiving any company, any — 


visitors at all, and that, in view of the family troubles, Brooke, Jr., 
thought it indelicate; that he, father himself, had no objection, but 
that for the sake of peace he thought I had better agree to it; that 
Brooke had ruled all his life. : 

15 Q. How long did you live with your father-in-law ? 

A. Eight or nine months. 

16 Q. What further did you observe of the relations of Brooke 
Mackall, Jr., towards the deceased during your residence with him? 

A. On one occasion Brooke was adding up a plumber’s account 
which had been brought in, and to a remark of his father, that he 
was spending a great deal of his father’s money on another man’s 
yroperty, Brooke replied, “I wish you would attend to your own 
tn tres Iam doing this and not you.” Father immediately got 
up and left the room and went upstairs and went to bed, pre did 
not come down the next morning to his breakfast. I took his break- 

fast up to him, and begged him to eat something. He said 
351 he did not feel like eating and could not eat anything; that 

he had sacrificed everything for Brooke, and the only reward 
was insult and ingratitude to an old grey-haired father. He said, 
“T was told that I would regret the day when I put myself in 
Brooke’s power; but I never expected to live to see the day, but I 
have, to my sorrow.” ; . 

17 Q. What further, if anything, was said by the deceased on this 
occasion ? 

A. I asked him how he was in Brooke’s power, and he told me 
that Brooke had all of his property in trust, and used it as a handle 
against him. 

18 Q. What time of the day did your father retire upstairs ? 

A. It was just before dinner; he went upstairs without his din- 
ner. I sent his dinner to him and took him his breakfast next 
morning myself. | 

19 Q. What further occurred subsequently to this during your 
residence with your father-in-law in connection with the attitade of 
Brooke Mackall, Jr., towards the decedent and in the family ? 

A. On one occasion Barton was taking a lesson under me 

352 when Brooke came in and ordered him to do something. 
Barton replied that he was busy, when Brooke replied in a 
sneering manner, “ Much good all your studying will do you,” and 
he told him that if he did not do what he told him to do he would 
kick him out of the house. Barton replied that it was not his, 
Brooke’s, house, but his father’s house. Brooke replied that he 
would show him who was master, and immediately seized Barton to 
carry his threat into execution, I suppose, whereupon a tussel- en- 


sued. After it was over, and when father returned home, Brooke 


reported to him Barton’s insolence and disobedience. Father rep- 
rimanded Barton and sent him to bed without his dinner. I ex- 
plained to father that Brooke and not Barton was to blame in the 
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matter, but father said that so long as Barton was dependant upon 
his brother Brooke he would have to obey him. He said that 
Brooke had ruled all his life and had his way in everything. 

20 Q. During what month and year did this occur? 

A. It was in the spring of 1869. 

21 Q. Who managed the property and collected the rents of your 

father-in-law at this time? 
353 A. Brooke Mackall, Jr. 
22 Q. State anything else that may have occurred in the 
house while you were residing with your father-in-law. 

A. On one occasion Barton had obtained permission to attend 
some place of amusement, but father withdrew his permission after- 
wards, stating that Brooke did not think it was a proper thing for 
Barton to do. 

23 Q. How long did your husband and yourself live with your 
father? 

A. Until the last of April or first of May, 1869—nine months. 

24 Q. Why did you leave? 

A. Well, things were very disagreeable. Brooke domineered and 
ruled things, and prejudiced father so against us all, in matters of 
umusement even, that we finally concluded to leave, which we did 
in May or April, 1869. 

25 Q. Did any incident occur indicating that Brooke Mackall, Jr., 
had prejudiced your father in respect to amusements enjoyed by 
your husband and yourself? 

A. Once, when my husband, Barton, and myself went upon a pic- 
nic, we had borrowed a neighbor’s spring wagon for the purpose of 

_ going into the country, where we spent theday. We returned 

354 rather late, when father said that he was surprised that a 

daughter-in-law of his should have used such an equipage ; 

that Brooke was completely outraged by such a proceeding and had 

insisted that it should not happen again. I told father that Brooke 

might rule him and the rest of the family, but he should not rule 

me, and that I J declined further to act as his housekeeper, and I 
gave him the keys. Ina few days we left the city for Baltimore. 

26 Q. What occurred between your husband and yourself and the 
decedent, if anything, after you left for Baltimore? 

A. My husband received a letter from his father regretting that 
we had left, especially with u-pleasant feelings. 

27 Q. Did you see your father-in-law during your residence in 
Baltimore ? 

A. Father paid us three visits during our residence in Baltimore. 

28 Q. What was the character of his action towards you during 
these visits? 

A. He was always very affectionate in his manner to both of us 
and said that he was always pleased to be with us and felt free when 
with us. He spoke, on one of his visits, of Brooke being overbear- 

ing towards him; that he allowed him, father, no option in 

355 any matter whatever. He always reiterated that he regretted 
ever having put himself in Brooke’s power. 

29 Q. Where did you next reside? 
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A. I resided West during a portion of the time until the year 
1875. 
30 Q. When did you begin your present residence in Washington? 
A. I joined my husband in Washington in spring of 1877 and 
have lived in the city ever since. 

31 Q. What was therelation between your husband, yourself, and 
the decedent and of the defendant, Brooke Mackall, Jr., and the de- 
cedent up to the time you last saw the decedent? 

A. I saw father occasionally from the spring of 1877 to the spring 
of 1879, and from then almost constantly until his lastillness. We, 
my husband and myself, were then residing on 12th street and 
father would come almost every day to our room and always acted 
affectionately and naturally towards us. The burden of his con- 
versation wus Brooke’s insults and ill-treatment of him, and often 
tears would come to his eyes while relating some act of injustice 
Brooke had subjected him to. He told us on one occasion that duriu 

some discussion at the dinner table he, father, had weasel 
356 an Opinion on a subject, when Brooke told him in the pres- 

ence of every one at the table that he did not know what he 
was talking about, and that if he could not behave himself he had 
better leave the table. Once I remarked that his hair needed cut- 
ting and offered to cut it for him, when he told me that twice a year 
Brooke threw him a quarter of a dollar and would say, “ Here, go 
and have your hair cut.” Once while I was fixing some Christmas 
gifts.for Mrs. Christy’s children he, father, said he would love dearly 
to do the same, but that he never had a cent for any purpose; that 
he had ceased going to church because he had no money to put into 
the contribution box. On another occasion, when father and I paid 
a visit to Mrs. Christy’s, he remarked how shy the children were of 
him, but he said that be could not expect anything else when he 
had done everything for Brooke and had ignored his other children 
for so many years. He said that he had come to the conclusion that 


Brooke had taken his part in the divorce from selfish motives ° 


357 alone, but just so soon as he, father, had taken his property 
out of Brooke’s hands he, Brooke, had thrown off the mask. 

He said, too, that whenever Brooke saw him reading the Bible or 
would hear him speak on religious subjects he would laugh at him 
and call him an old hypocrite. He said, too, that in regard to some 
suit in ejectment against one Richards he had no confidence in Mr. 
Willoughby, and but for his, Willoughby’s, being in possession of 
all the materials of the case he would take it out of his hands and 
ee it in the hands of another; that he believed Willoughby and 
rooke were in collusion to cheat him out of the little property that 
Brooke’s management had left. He said, too, on this occasion, that 
Brooke boasted of his business qualifications, but that he had never had 
any business that he had ever heard of except to “ make ducks and 
drakes” of his father’s property. He said during one visit, when 
my husband and he were talking about the Richards suit, that 
if Brooke ever showed a deed for the New York avenue property 
it was a forgery. He said on several occasions that he would 
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show the young man—meaning Brooke—that I am not the 
fool he takes me to be. On one occasion he called to see us 
after the gas was lighted—a very unusual o¢currence. He came in 
and seemed to be very much excited, and asked if Brooke ever came 
up toourroom. I told him, No. He said that the reason why he 
asked was that he was convinced that Brooke was following him. I 
said, “ No; impossible ;” but had hardly said it when the servant 
knocked at the door and said that Mr. Mackall’s brother wished to 
see him. Father begged my husband not to bring him up. My 
husband assured him that he would not and went down to answer 
the call. During my husband’s absence father asked me if he could 
go into the adjoining room ; that Brooke might insist upon coming 
upstairs,and if he came up and found him there such a scene 
would ensue on his, father’s, return home as he dared not think of. 
I use his exact words. I said, “ What could he do to you, father?” 

He said, “ I believe he would dare to do anything. I believe 
359 he would get rid of me if he could.” He seemed to be very 

much relieved when my husband came up without any one 
with him, and he, father, said, “I hope you will see or be satisfied 
that my suspicions are not unfounded.” On this occasion he brought 
with him the picture of a favorite brother-in-law and some papers 
which he valued, asking us to take charge of them for him; that he 
had no private place in which to keep anything of his own ; that he 
was even compelled to have his letters and notes directed to third 
persons in order to receive them unopened ; that Brooke opened all 
of his, father’s, letters and then gave them to him if he, Brooke, 
thought proper. On Christmas Day, 1869—I mean 1879 


Notrrt.—Defendant wishes the examiner to note the fact that Mr. 
Newton said to the witness, “ You mean 1879 instead — 1869.” 


Witness, resuming, says . 


On Christmas Day, 1879, my husband, father, and myself dined, 
by special invitation, with Mrs. Robert Christy, his daughter. There 
was no one present but her family and ourselves, which seemed to 

please father, for he said, on leaving, and on our way home, 

360 that it was a glimpse of home to him; that he felt a wan- 
-derer and an outcast; that he ate and slept at the same house 

with Brooke; that Brooke prejudiced everybody in the house against 
him ; that he spent his days around at the hotels because he had no 
fire in his room during theday. During that winter we, father, my 
husband, and I, weut up to Doctor Owens’ for the purpose of being 
vaccinated, and to my suggestion that we should ride the distance, 
which was long, father remarked that he was stronger now than any 
of his children, in spite of Brooke’s assertion that he was a doting 
old fool. He said that Brooke had threatened if he, father, ever at- 
tempted to make a will or to get married again that he, Brooke, 
would prove him to be in his dotage. It was during this walk that 
the question of marriage was brought up, when he, father, told me 
that he had once received a letter from his wife begging him to come 
back to his family and to let by-gon-s be by-gones, and he said, “I 
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believe if Brooke had let me alone at that timeand had allowed me 
to follow the dictates of nv own inclination I would have 

361 done so, but, please God, I hope to have some comfort with my 
children in my old days.” 

32 Q. Did you see the decedent during his last illness? And, if 
so, please state how many times. 

A. I saw him three times during his last illness. 

33 Q. When was it when you first saw him ? 

A. I saw him when he was first taken sick. He was then better 
and sitting up. 

34 Q. When was he taken sick ? 

A. I don’t remember exactly the day, but it was some time early 
in January—perhaps the second week in January. I can’t fix the 
date any nearer. 

35 Q. Did any conversation occur between the decedent and your- 
self the first time you saw him during his last illness? 

A. The first time, as I said, that I visited him he was sitting u 
and better, and I only staid a short while. There was not muc 
said. It was a pleasant visit. I don’t remember anything that was 
said particularly. 

36 Q. When was your next visit? 

A. My second visit was after my husband had been nursing him 
some time. He seemed to be suffering a great deal of pain. He 
seemed to have difficulty in breathing. I took down with me a 

letter from his son Benjamin, living in Utah, thinking it 
362 would interest him. He seemed to be very much distressed 

to think of Ben. being out there in such a destitute condition, 
and said, “ Poor boy; to think that he is away off there, subjected 
to such temptations and associations. I think of him constantly 
and remember him always in my prayers. That’s another thing 
that Brooke has to answer for; his conduct drove poor Ben. away. 
I want you to write to him and tell him for me that I can do nothing 
for him. now, but that I have made a will, in which I have remem- 
bered him.” It was during this visit that my husband and Barton 
left me there and went out to take a walk, and during their absence 
father showed great uneasiness for fear that Brooke should come in 
and find me there. I said, “Why should I be afraid of him? I 
never did him any harm; I don’t see what he could do to me;” 
and he replied, “ He might insult you, and I am too sick to stand 
anything of the kind.” 

37 Q. When did you next see the decedent, and what occurred ? 

A. On the next visit, which was my last, I found father very 

363 feeble and suffering, as he said, with his head. He said that 
the medicine he took affected his head. He spoke of my 
husband’s good nursing—that he had nursed him faithfully, even 
when he was sick himself, and that he did not know what he would 
have done without him. He then asked me if I had written to 
Ben. and told him, Ben., what he had said about the will. I then 
Jepeated some portions of Scripture to him and some hymns he 
was fond of—some old, familiar hymns—and shortly after | left, 
and I never saw him alive again. 
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Counsel announced close of direct testimony. 
Adjourned to Monday, January 22nd, 1883, at 12.30 o’clock p. m. 


WasHinoron, D. C., Jan’ry 22, 1883. 
Met pursuant to adjournment, the complainant, Leonard Mackall, 
and his solicitor, Mr. Newton, and the defendant, Brooke Mackall, 
Jr., and his solicitor, Mr. Willoughby, being present. 


Whereupon Mr. Willoughby, solicitor for Brooke Mackall, Jr., 
states that, seeing nothing competent or material to the issue 

364 or demanding any special notice, he does not care to cross- 
examine this witness; whereupon the witness signes her 


deposition. 
ROSALIE W. MACKALL. 


Subscribed and sworn to before me this 22nd day of January, A. 
D. 1883. 


E. D. F. BRADY, 


Examiner in Chancery. 
Adjourned to Tuesday, January: 23, 1883, at 12.30 o’clock p. m. 


WasuineTon, D. C., Jan’ry 23, 1883. 


Met pursuant to adjournment and adjourned to Wednesday, Jan- 
uary 24th, 1883, at 12.30 o’clock p. m. 


E. D. F. BRADY, 


Examiner in Chancery. 


Wasuinoton, D. C., January 24, 1883. 


The examiner, having been prior to the hour fixed for meeting 
notified by complainant, Leonard Mackall, that the examination 
of witnesses could not take place on this day, makes this note of 
the same and names Thursday, January 25, 1883, at 1 o’clock p. m., 
as the time of next session, the complainant, Leonard Mackall, to 
notify Mr. Willoughby, solicitor for the defendant, Brooke Mackall, 


Jr., of the same. 
E. D. F. BRADY, 


Examiner in Chancery. 


365 '  Wasutneroy, D.'C., Jan’ry 25, 1883. 

Met pursuant to adjournment, the complainant, Leonard 
Mackall, and his solicitor, Mr. Newton, and the defendant, Brooke 
Mackall, Jr., being present. 


Deposition of Robert Christy. 


_ Ropert Curisty, one of the defendants, of lawful age, residing 

in the city of Washington, D. C., being duly sworn according to 

td deposes and says, in reply to interrogatories propounded by Mr. 
EWTON: 


1 Q. Please state your name, business vocation, and your relation 
to the late Brooke Mackall. 
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A. Robert Christy ; a lawyer, and was a son-in-law of Mr. Mackall. 
2 Q. Please state the character of the relation between the de- 
fendant, Brooke Mackall, Jr., and the late Brooke Mackall for the 
several years immediately prior to his death. 
A. I was married to his daughter Katherine in December, 1870. 
I may as well remark here that I do not have implicit confidence 
in my recollection of dates and never commit myself absolutely to 
dates unless my recollection is refresyed by records which I know 
to be accurate. My permanent residence in thecity of Washington 
did not begin until some time in the summer of 1873. From 
366 that time forward I met at intervals, long or less short, Mr. 
Mackall, deceased,and Mr. Brooke Mackall, Jr., both seperately 
and: together. I met Mr. Brooke much more frequently alone. 
Their social relations were intimate during most of the time in- 
cluded between the summer of 1873 and the death of Mr. Mackall, 
as for most of that time they were boarding and lodging at the same 
houses. This, perhaps, in an answer to their social relations. If the 
question includes—which I assume it does—their business relations, 
] would state whatever property there was was under the control, in 
fact, generally, of Mr. Brooke Mackall, Jr., his father, with the ex- 
ception of a short interval, deferring to his judgment with respect 
thereto. It may be proper to say, both in justice to myself and the 
case, that I pever was inquisitive in respect to the property rights — 
of either Mr. Brooke Mackall, Senior or Junior, and I do not recall 
any instance in which I sought to acquire any knowledge in regard 
thereto, unless there was a necessity therefor, either growing out of 
some pending or proposed suit, in respect to which my advice or 
counsel was asked. 
367 3 Q. Were you consulted professionally or otherwise, during 
the period of 1873 and to his death, by the deceased in re- 
gard toany particular transaction embraced in the desire of the de- 
cedent to realize money or moneys in any form dae to him from his 
real estate? If so, please state the immediate subject of the consul- 
tations and all that occurred. | 
A. The first matter that I remember or can now recall was a deed 
of trust which was given to one Mr. Hill and out of which Mr. 
Mackall, Sr., realized some few thousand dollars, and which was the 
only money, during my acquaintance with Mr. Mackall, Sr., that I 
know to have been under his control or to have been used by him. 
With this he made certain purchases of personal property that passed 
ultimately under the control of Brooke Mackall, Jr. There was 
some controversy between him, Mr. Mackall, Sr., and Mr. Hill, the 
trustee, arising out of a note, as I remember, that Mr. Hill exacted 
of him, in respect to which I subsequently had conversations with 
Brooke Mackall, Jr., and which note was ge in suit by 
the assignee of Mr. Hill, and a judgment was finally rendered thereon 
in favor of Mr. Mackall, Sr., to the best of ny recollection. The 
368 nextconsiderable matter that I recall was the controversy relat- 
ing to what is known as the New York avenue property, being 
the property at the corner of 14th street and New York avenue N. 
W. After I rented and occupied the office, No. 322 4} street N. W. 
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(my o¢cupation beginning July 1, 1874, and continuing to Decem- 
ber 1, 1878, when I removed to office, which I still occupy, at No. 
1420 New York avenue), this property and the resultants from it, in 
respect to a claim existing for its occupation against the Govern- 
ment, was a subject of very frequent discussion between Leonard 
Mackall, one of the parties, I believe, to this suit, Brooke Mackall, 
Jr., and Brooke Mackall, Sr. As I reiuember, the first of the series 
of conversations related to the bringing of a suit by the trustee, 
Leonard Mackall, in the interest of his cestui que trust., Brooke Mack- 
all, Sr., to enforce whatever rights the latter had against the person 
in possession, Mr. Richards, who occupied, under a claim of owner- 
ship, the more valuable and chiefly productive part of it. If my 
recollection serves me, it was at my instance that Judge ay | 

brought a suit in this direction on behalf of Leonard Mackall, 
369 trustee, and that this suit remained undisposed of at the time 

of the death of Mr. Mackall, Senior. I may as well state here 
again, in justice to myself and the case, that, having no direct con- 
nection with any of the suits brought in the interest of Mr. Mackall, 
Senior, I never charged my memory particularly with the facts, and 
cannot be as accurate in my statements in respect to them as I could 
otherwise be. Mr. Mackall, Sr., always manifested a great interest 
in having the cause speeded and in realizing results therefrom. 

4Q. Did Mr. Brooke Mackall, Sr., ever say to you during’ this 
period of time to which vou refer that he had relinquished his title 
to the ownership of the New York avenue property to any one? 

A. I have no recollection of that matter being a subject of conver- 
sation between us, as it was assumed that the suit was to be brought 
by his trustee, Leonard Mackall, and the question never arose be- 
tween us. 

5 Q. Then, Colonel, do I understand that during your conversa- 
tions with the late Brooke Mackall he has never told you that he 
had aliened or divested that property from himself? 

A. As I have answered before, I have no recollection of anything 

being said on the subject between him and me. The only 
370 knowledge that I had in respect to his having alienated or 

divested himse-f of any property was derived from an exami- 
nation of the papers in certain cases in which he and Brooke Mack- 
all, Jr., were interested, ori one side, and certain creditors, including 
Mr. Richards, upon the other, in respect to: the New York avenue 
property, and from conversations with Mr. Brooke Mackall, Jr. 

6 Q. Please state all that occurred in connection with the contro- 
versy between the defendant, Brooke Mackall, Jr., and the decedent 
concerning the rents due by the Government to the decedent for oc- 
cupation during the war of the New York avenue property ? 

A. Mr. Mackall, Sr., from time to time spoke of a balance due 
from the Gover-ment, growing out of the occupation of the New 
York avenue property during the war,as I am advised. Oneof the 
chief objects, as he, Mr. Mackall, Sr., expressed it, that he had to re- 
alize out of his property, including the matter due from the Govern- 
ment, was to enable him to change his manner of living, as his life 
at a boarding-house had become distasteful to him, and the foad, 


BROOKE MACKALL, JR., ET AL. 


as there prepared, disagreed with him. As to controversy, if the 
question include that, between him and Brooke Mackall, Jr., 
371 none such occurred in my presence. 

7 Q. Please state any incident or circumstance occurring 
in your presence going to show the relation of the defendant, Brooke 
Mackall, Jr., towards the decedent in connection with the collection 
or the desire to have collected by the deceased for his use that bal- 
ance due by the Gover-ment, or any incident or incidents going to 
show the relation between the defendant, Brooke Mackall, Jr, to 
the decedent at that time or at any time touching the state of mind 
in which the decedent was, of the defendant, as to fear. 

A. In all conversations with the decedent in respect to his property, 
never of my seeking nor with my encouragement, he seemed to 
impressed with the conviction that all results would be to his ad- 
vantage and relieve his necessities. 1 do not think he ever'referred to 
these subjects or either of them in the presence of Brooke Mackall, Jr., 
although at my office on 4} street very frequently and often when 
Brooke was present ; he made nc allusion whilst Brooke was present to 
those subjects, and it was only when Brooke was absent that he spoke 

of them at all during the latter years of his life. As to the 
372 question of fear included in the question, I will have to an- 

swer somewhat by indirection. Mr. Mackall, Sr., was an aged 
man and had not taken any active controll of his business for many 
years preceding his death, but left it, so far as I know, entirely under 
the management of Brooke, who was active and ehergetic, firm, and 
of decided opinions and free in the expression of them ; whilst, on 
the contrary, the decedent was, during the time I knew him, yield- 
ing and indisposed to assert himself against any one, and seemed to 
yield entirely, whilst in the presence of Mr. Brooke, to his judgment, 
and to be without volition of his own. 


8 Q. What was the character of the conversations that you state 


the decedent had with you generally when the defendant, Brooke 
Mackall, Jr., was absent ? 

A. Prior to the receipt of the money due in respect to the occupa- 
tion of the New York avenue property, to which I have referred, 
amounting toa few thousand dollars, I do not recall any conversa- 
tion in which the decedent made any substantial complaint against 
Brooke. After that the tone and character of his conversations 
changed, and he expressed considerable feeling in regard to it 

and complained with a good deal of bitterness that he, the 
373 decedent, had not received any portion of it for his personal 

use, and I remember particularly one ground of complaint 
was that he could not attend his accustomed or favorite church be- 
cause he had not sufficient money to contribute at the little collec- 
tion made at the church from those who attended the services. 

9 Q. Who collected the money to which you have referred—a few 
thousand dollars—& for what was it due? 

A. My knowledge of the collection is derived from statements of 
Mr. Brooke Mackall, Jr., who, if I remember rightly, stated that it 
was collected through Mr. Dodge, the attorney, and received by him, 
Mr. Brooke Mackall, Jr., and was on account, as I have stated, of 
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the occupation of the New York avenue property by the Govern- 
ment during the war. ; 

10 Q. Was the bitterness with which the decedent complained of 
Mr. Brooke Mackall, Jr., altogether due to the refusal of Brooke 
Mackall, Jr., to permit his father to have any of that money ? 

A. Thecomplaints against Brooke began, as I have stated and as 
I remember, after the receipt and neglect to furnish him, the 
decedent, as I have stated; but was not confined to that subject 

alone. 
374 11 Q. What were the causes, minute or otherwise, of the 
decedent’s bitterness towards Brooke Mackall, Jr., which you 
have stated was expressed generally to you during the absence of 
Brooke Mackall, Jr., other than the refusal of the defendant to per- 
mit his father to have any of the money referred to? 

A. As I have stated, his compiaints after the receipt of the money 
by Brooke were not confined to that subject, but he likewise com- 
plained that Brooke declined to give him any information about his 
perding suits and the condition. of his business. 

12 Q. Subsequently to your marriage aave you known by exam- 
ination or otherwise or have you had an impression or an opinion 
as to who was the owner of the property, the several moieties of 
which are set forth in “ Exhibit A” to the bill in this cause? 


(Exhibit shown to witness.) 


A. I have never examined into the subject, made any search into 
the title of either of the pieces of property embraced in this sched- 
ule, and for that reason cannot say in whom the title may be. I 
have never read the bill in the case as filed. 

13 Q. What was the practical and actual subject that within your 
opinion formed of the character of the defendant, Brooke Mackall, 

Jr., expressed in your evidence, called out his energy, his 
375 assertiveness, and boldness and firmness in the expression of 
his opinions? 

A. I have known Mr. Brooke Mackall, Jr., quite intimately and 
familiarly for nearly the ten years last past, and it is from that ac- 
quaintance that I have reached the conclusions expressed in the an- 
swers to which you refer, for [ don’t think I have met ever in the 
course of my life any gentleman more persistent and active in the 
pursuit of a matter or the accomplishment of an object. 

14 Q. Was or was not the property of his father the source of the 
development of character for persistency, firmness, boldness, &c., 
and was or was it not your observation that his purpose was bent 
upon controlling that property ? 

A. I believe that he was not engaged in any profession; that his 
chief occupation for many years was the management of this estate, 
and his support derived therefrom. Of later years he has been oc- 
cupied otherwise to some extent, and derived an income from such 
occupation. 

15 Q. Please state the sources of income that the defendant, 
Brooke Mackall, Jr., has had other than the property of his father 
down to the death of his father? 


r 


BROOKE MACKALL, JR., ET AL. 169 


A. He was for some time, and extending over different 

376 sessions of Congress, an assistant sergeant-at-arms of the 
House, an a) poe ng relating to special subjects of investi- 
gation, and was paid therefor. He likewise acted in some instances 
as an agent for the sale of real property in this District, and received 
commissions for such sales. He likewise rendered services for my- 
self in cases that were valuable and received compensation therefor. 
I do not now recall any other matters or sources of income. I think, 
however, that at an earlier period 4nd during the lifetime of his 
father, he derived an income from a valauua wharf property of 
which he had the control for several years. | 


Counsel for complainants gives notice that he will introduce in 
evidence a certified copy of the record from the office of the sergeant- 
at-arms, sho-ing the definite time during which the defendant, 
Brooke Mackall, Jr., was supporting himself from that employment 
in addition to the property of his father. 


16 Q. Colonel, did the decedent or did he not, during the period 
of his conversations with you in which he complained with bitter- 
ness of the defendant, Brooke Mackall, Jr., express to you in his 

appearance, in his surroundings, and in his express desire, as 
377 you have stated, for money with which to change his quar- 

ters, show any evidence of the fact that he had received or 
was then receiving much money from the defendant from his varied 
employments or the accumulations arising therefrom ? 

A. The question is somewhat comprehensive,‘and I will so treat 
it in answering. I don’t think that there was any period coming 
under my observation during which the decedent did not share 
equally with Brooke in all the comforts and discomforts of boarding- 
house life. I mean by that that Brooke gave no preference to him- 
self in that regard. I don’t know that I ever saw the decedent in 
the possession of any money in any amount, though there was a 
short period, of which I have spoken, when he did control money. 
At the time of which I have spoken of his having complained he 
sometimes spoke of his clothes not being such as he would like to 
have, and this in a tone of complaint. I don’t know that there is 
anything else except these facts and his own declarations upon which 
I could base a statement of his wants and need of money. 

17 Q. Do vou recollect a quarrel or the results of a quarrel 
378 that occurred between the defendant, Brooke Mackall, Jr., and 
the decedent in 18735 or 18747 

A. I don’t know that I recall any quarrel, though I think 
there was a separation between them, and this is the time of 
which I speak of his having realized money on the Hill deed of 
trust. He made during this period a present of a little carriage, a 
baby carriage, to my oldest child, costing some $30.00 or $40.00, and 
this is one of the reasons that 1 know he had control of money 
at that time. 

18 Q. Was this realization of money by the decedent during the 
interval of separation from Brooke Mackall, Jr.? 

A. I so understood. 
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19 Q. Did the decedent ever request you to act as trustee for 
him ? 

A. I believe he did at one time, but I declined as to his real estate. 

20 Q. Was this the period to which I have referred as embracing 
that of a quarrel or the result of a quarrel between the decedent and 
Brooke Mackall, Jr.? ; 

A. I think it was a later period. I may say in this connection 
that my relations with the decedent were always pleasant, and that 
he always and at ail times manifested a great interest in and affec- 
tion for myself and family, but I steadily refused all overtures to 

take charge in any form of his estate or suits arising out of 
379 the same, but did the next best thing—referred him to Judge 
Willoughby, and likewise his trustee, Leonard Mackall. 

21 Q. Can you sincerely say, as a witness, under your obligation 
of an oath as at present advised or with your present expressed 
opinions, that you did the next best thing when you referred the 
decedent to Judge Willoughby ? 

A. I will try and answer the question with becoming solemnity, 
though it was scarcely necessary to remind me of the obligation I 
am under by reason of the oath I have taken, and at the time that 
I referred Mr. Mackall and his trustee to Mr. Willoughby I had the 
highest confidence in his ability and integrity and believed that he 
would be wholly true in his allegiance to his clients. Whether he 
has been so or not will appear of record, and I cannot express an 
impression or a conviction at this time to the contrary. 


Adjourned to January 26th, 1883, at 12.30 p. m. 


W asHinaTon, D. C., Jan’ry 26th, 1883. 


The examiner having been notified by counsel for defendant of 
his inability to proceed with the examination on this day, adjourned 
to Saturday, Jan’ry 27, 1883, at 1 o’clock p. m. 

E. D. F. BRADY, 
Examiner in Chancery. 


380 WasuinetTon, D. C., Jan’ry 27th, 1883. 


Met pursuant to adjournment, the complainant, Leonard 
Mackall, and his solicitors, R. M. Newton, Esq.,-and S. S. Henkle, 
Esq., and the defendant, Brooke Mackall, Jr., being present. 


Whereupon the direct examination of the witness, RoBreRt 
CuRIsTY, is resumed by General HENKLE as follows: 


22. Please state what you heard Mr. Mackall, Sr., say at any time 
after the receipt by Brooke Mackall, Jr., from the Gover-ment of the 
money for the rent of the New York avenue property with regard 
to Brooke’s withholding the money from him. 

A. I have answered it at the last sitting somewhat fully in regard 
to his complaints in respect to this matter. This subject always 
seemed, so long as I met him afterwards, prominent in his mind. I 
never encouraged him to talk about it, notwithstanding he fre- 
quently alluded to it and the humiliating position, as he seemed to 
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express it, it placed him in with regard to the church of which I 
have already spoken and personal inconvenience resulting to him 
from the want of money. It seemed to be a great disappointment 
to him, which 1 gathered from what he said, and I think it 
381 affected very considerably his feelings towards Brooke so long 
as I met him during his life, which extended beyond the 
Christmas Day preceding his death. I think that he took his last 
Christmas dinner at my house. 
23 Q. If you can recall any spevific things that he said in refer- 


ence to it, 1 would be obliged to you if you would state them. 
A. He mentioned the church attendance specially. I have like- 
wise a very distinct recollection that he complained of his clothin 


not being such as hethought a gentleman in his position in{life shoul 
wear. I do not now remember any other subject-matter of s-ecific 
complaint, unless I again refer to the disappointment he expressed 
and to which I have alluded in a former answer at not being able 
to change his mode of living. 

24 Q. What did he say, if anything, about desiring to seperate 
himself from Brooke—getting away from his domination—and being 
unable to do so on account of Brooke’s withholding this money from 
him ? 

A. During the period of which I have spoken I cannot say that 
he alluded to any domination by Brooke, but I do remember that he 

spoke at times of his desire to seperate from Brooke and re- 

382 _gretted his inability to do so for want of means for separate 
support. I cannot say that at these times he referred 

ticularly to the withholding of these funds drawn from the Gov- 

rs er-ment. On all such occasions I uniformly dissuaded him from it. 

25 Q. What did he say was the cause of his desire to separate 
from Brooke? 

A. I have already spoken of some of the reasons he assigned, 
namely, the character of the food at the boarding-house, &c.; but I 
do recall the fact that once or oftener he complained of the want of 
respect on the part of Brooke towards him. I have already spoken 
of his complaint that Brooke did not give him the information he 
desired about his business. 

26 Q. Did you or did you not understand from what he said that 
his desire to separate from Brooke was based upon what he regarded 
as Brooke’s ill-treatement of him ? 

A. He never spoke ‘to me about any positive cruelty at all on the 
part of Brooke, unless what I have already stated amounts to cruelty 
of treatment. I don’t think he ever used that term. 

27 Q. My question did not refer to cruelty of treatment, but to 

Af ill-treatment. 
y~ A. I think that he did speak in general terms about being 
. 383 badly treated by Brooke, bat I do not recall any specific rea- 
sons he assigned, excepting those I have stated, namely, want 
of reverence or respect, withholding of information in regard to 
matters in which -he was greatly interested, and not giving him suf- 
ficient money to meet his personal wants and to enable him to 
clothe himself in a manner becoming to him, as he expressed it. I 
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refer to the period after the receipt of the money from the Gover-- 
ment, and I think I ought also to state that during almost the entire 
period of my acquaintance with Mr. Mackall and Brooke their in- 
come was exceedingly meagre, and that until this receipt of money 
from the Gover-ment Brooke was wholly unable to deal more lib- 
erally than he did towards his father. Of the causes that led to this 
narrowness or want of income substantially I am unable to speak 
from any competent knowledge, nor am I able to state what dispo- 
sition was made of the money derived from the Gover-ment or 
what necessities consumed it, excepting as to an inconsiderable part 
of it. 

28 Q. Colonel, down to what period in the life of the old gentle- 
man did the complaints which you have referred to against his son 

Brooke extend ? 
384 A. I don’t remember any extended conversation with Mr. 
Mackall after the Christmas Day to which I have alluded 
nor any allusion to this subject after that time. 

29 Q. In the course of your examination you have referred to the 
fact that the old gentleman never spoke of his business affairs in the 
presence of Brooke. Will you please state, if you know, the cause 
of this reticence in Brooke’s presence ? 

A. Mr. Mackall never assigned any reason to me, and I would be 
left to inference based upon the facts which I have already stated 
and which is at the service of the case. I desire to state that the 
making of a will on the part of Mr. Mackall or of any disposition of 
his property, by deed or otherwise, was never alluded to between us. 

30 Q. Please state whether Mr. Mackall, Sr., at any time before his 
death, so far as you know, recognized any pecuniary liability or 
obligation of any kind to Brooke. : 

A. He did not. 

31 Q. Please state whether at any time after the receipt of the 

money from the Gover-ment by Brooke hereinbefore referred 
385 to and down to the time of the death of the old gentleman 

Brooke gave or paid to him any money or other thing of 
value or to any other person by his order or request. 

A. Not to my personal knowledge, unless I must take notice of 
the fact that Brooke and his father lived together and that expenses 
attended it and that these expenses must have been paid by Brooke. 
As I have already stated, Mr. Mackall, Sr., was wholly without 
means—lI should say without money and without means, if any he 
had, that he controlled. 

32 Q. Was not Mr. Mackall, Sr., possessed in his own right of con- 
siderable real estate in this District for many years prior to and 
down to the 27th of Feb’ry, 1880, when he made the alleged deed 
to Brooke? 

A. Without any affectation of ignorance, I think I know less 
about the subject than any other acquaintance of Mr. Mackall, and 
am left largely to deductions from the will that he made shortly 
before his death, as I am informed, and the deed to which you 
allude. I know from general conversations with the family that 
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Mr. Mackall at one time had a considerable estate. How 
386 much of it was consumed prior to the making of the deed to 

which you refer I am unable to say, excepting that there was 
still considerable property remaining in his name or held by a trustee 
for his benefit. | 

33 Q. Didn’t you know that he was the owner of the very valuable 
property on the corner of New York avenue and 14th streets down 
to a period very shortly before his-death ? 

A. I knew that he was the owner of that property, subject to the 
claims of diverse creditors, one of whom was in possession and ap- 
propriating to his own use the income derived from the more valu- 
able part of it; likewise subject to taxes due to the District of Co- 
lumbia which had been suffered to accumulate for a great many 
years. | 

34 Q. Do you know how much the taxes were on that property ? 

A. I can only say that they amount to a very large sum; many 
thousand dollars, I believe. 

30 Q. More or less than $10,000.00 ? 

A. I will have to refer you to the records kept by the District of 
Columbia. The property is assessed for taxation at a considerable 
value, and the taxes have accumulated and remain unpaid, as I be- 
lieve, for a great many years. 

36 Q. What, in your judgment, is that property worth ? 
387 A. The property is very desirably situated, easily accessible 
from the principal railways of the city, and if offered for sale 
with a secure title, in my judgment, would bring at least $45,000.00 
or $50,000.00; perhaps more for some special objects. 

37 Q. Do you know how many feet of ground there are in that 
lot ? 

A. I don’t know. . 

38 Q. What, in your judgment, is it worth per foot ? 

A. You’ll have to call a real-estate man to answer that. 

39 Q. When you say the old gentleman was without means do 
you wish to be understood as referring to ready money ? 

A. I do; and I believe I have so answered already. 

40 Q. Please state what were Mr. Mackall’s relations with his other 
children than Brooke in his last days. 

A. His relations to my wife and children during the time that I 
knew him were exceedingly pleasant. He always expressed to me 
great affection for them when I met him, though he rarely visited 
them, although I frequently invited him. I lived in a part of the 
city somewhat remote from him. I think his relations, during the 
period of which you speak, with so many of the children as were in 
the city of Washington were exceedingly pleasant and affection- 


ate. 
388 41 Q. Had you any reason to suppose that he did not have 
the usual affection of a father for his children as to all his 
children other than Brooke down to the last time you saw him and 
conversed with him ? 
A. I had not. 5 
42 Q. Do you know any reason, pecuniary or otherwise, why he 
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should have conveyed all his property, in his last illness, to Brooke, 
to the disinheritance of all his other children? If so, please state 
what it was. 

A. I know of none. 


Adjourned to a day to be agreed upon hereafter. 


Wasuineton, D. C., Feb. 3rd, 1883. 


Met, pursuant to agreement of counsel, at 12.30 o’clock p. m., the 
complainant, Leonard Mackall, and his solicitors, Messrs. Newton 
and Henkle, and the defendant, Brooke Mackall, Jr., being present. 


Whereupon the direct examination of Ropert Curisty is resumed 
by Mr. NewrTon as follows: 


43 Q. Where did the decedent reside during the years you occu- 
pied an office on 4} street, from July 1, 1874, to December 1, 1878? 
A. I think during the entire time at the northeast corner of C 
and 4} streets. I know that he did for a considerable period, 
389 but I am not confident as to the entire period. 
44 Q. What were his habits in respect to visiting you at 
your office during the above period ? 
A. During the earlier part of my occupation of that office he came 
to the office almost daily ; at a later period quite infrequently. 
45 Q. Did Brooke Mackall, Jr., have a business office during this 
veriod ? 
A. Before answering that I can now correct my last preceding 
answer: On reflection, I first rented that office from Mrs. Robinson, 
from whom Mr. Brooke Mackall, Jr., and his father, I think, rented 
rooms (she being the lessee of the property from Mr. Purdy), though 
I cannot fix the date at which which they left. In answer to the 
last question I have to say I don’t know that Brooke had any inde- 
pendant office; but he frequently, as he was always welcome to do, 
visited my office, and from time to time transacted business with 
persons in the office. 
46 @. Did he or did he not have a desk in your office, or the use 
of a desk, for a sustained period of time? 
A. It is remarkable that I don’t remember more distinctly about 
these matters than I seem to do. My recollection now is that 
390 Brooke had a desk and some furniture there and that he re- 
garded himself as having his office there, with my full ap- 
probation and consent. He selected the office for me, went to 
the trouble of seeing it furnished, and made arrangements for the 
purchase of the furniture. By a sort of tacit understanding he had 
a right of occupation and use of the office at his convenience, I 
think, during the whole period I was there, both during Mrs. Robin- 
son’s time and after the surrender of her lease to Mr. Purdy, the 
landlord. 
47 Q. Did you visit the decedent at his private quarters during 
the time above referred to? 
A. I don’t think I did. My interviews with Mr. Mackall were 
either at my oftice or as I met him from time to time on the street. 
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48 Q. In what manner did the decedent realize the money you 
have stated he received on a deed of trust executed to Hill? 

A. I cannot say beyond the fact that it was derived through the 
deed of trust. I never knew anything about the particulars. if I 

did I have forgotten them. 
391 49 Q. Is it or is it not a fact, derived from your statement 
as a deduction therefrom, that the cestui que trust., received 
the money ‘ee have referred to by reason of the appointment of the 
trustee, Hill, or a sale effected by Him as trustee? 

A. I have no doubt it was in one of the manners indicated in 
the question, but I am still left to the matter of inference. 

50 Q. When was this money received by the decedent ? 

A. I am unable to state with any accuracy, but I think it was as 
early as 1873. 

51 Q. What was the personal property the decedent purchased 
with this money ? . 

A. I have already referred to a baby carriage, and, in addition, I 
can only recall a pair of horses, harness for tbe same, and an open 
carriage. : 7 

52 Q. Please state what you may know of the habits of decedent 
in respect to using the carriage and horses. 

A. He used them for 4 little while. They afterwards passed under 
the control of Brooke. 

53 Q. Do you remember of having ridden in the carriage with 
the decedent or of having seen any of his family driven by him in 
the same? od 

A. I think I remember he drove out his daughters a few 
392 times. I have an indistinct recollection that I rode out with 
him once. The horses were spirited and I never regarded 

them as safe, though Mr. Mackall had been a skilled driver. 

54 Q. Did you visit the home of the late Mrs. Brooke Mackall 
subsequently to your making Washington your residence? 

A. I did. I lived there at one time for some months, and fre- 
quently visited there. 

55 Q. Please state what you may know of the habits of the decedent 
about visiting 1905 Penna. avenue, the residence of the late Mrs. 
Brooke Mackall. 

A. I think that he sometimes visited there, but rarely. 

56 Q. Do you remember of having seen the decedent at any time 
in connection with a visit, either in expectation or actually made, 
at the said house? 

A. I do not recall with any distinctness the circumstances attend- 
ing the visits. 

57 Q. When did Mrs. Mackall die? 

A. I cannot fix the date. I might by reference to some memo- 
randa at my office. | 

58 Q. How long was it before death of decedent? BY, 

A. I would have to refer to my pooee to refresh my recollection, 
as I have stated in the outset. ave an infirmity of memory in 
respect to dates. 
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59 Q. Were you or any of your family present at any time, 
from the incipiency of Mrs. Mackall’s illness to the date of her 
interment, at the place of her sickness? 

A. Mrs. Mackall, from the nature of her disease, was not at first 
confined to the house, and was a frequent visitor at my house. After 
it became more alarming and she was confined to the house I vis- 
ited there several times, and my wife more frequently. 

60 Q. Were you at her funeral ? 

A. I was. 

61 Q. Was the decedent present during the illness of his wife and 
after her death as an attendant upon the funeral” | 

A. I do not remember to have seen him there during her sick- 
ness. My recollection is that‘he attended the funeral. 

62 Q. Please state the manner in which Brooke Mackall, Jr., 
became the owner of the carriage and horses you refer to. 

A. I only know that they passed under his control. 

63 Q. Do you not know that they were used by Leonard Mackall 

before they passed into the control of Brooke Mackall, Jr.? 
394 A. I think he had the use of them sometimes while they 
were under the control of his father. 

64 Q. Were they or were they not transferred by the decedent to 
Leonard Mackall before they passed into the controi of Brooke Mack- 
all, Jr.? 

A. I have an indistinct recollection that such was the fact and 
that Leon. made some claim of title derived through his father. 

65 Q.. Please state, if you can remember, any incident or facts 
explanatory of the mode of this property passing from Leonard 
Mackall over into the control of Brooke Mackall, Jr. 

A. My recollection is at fault from lapse of time and other mat- 
ters of more immediate consequence to me intervening. 

66 Q. What was the exact amount of the balance due for rent of 
14th-street property collected by Brooke Mackall, Jr.? | 


Counsel hands witness a memorandum of 3rd auditor of Treas- 
ury stating the amount to have been $2,748.94, the requisition be- 
ing No. 6918 and the settlement being No. 4533. 


A. I cannot adopt this paper as a basis of statement, as I have no 
knowledge of the handwriting of the officer purporting to sign the 
same. 


Counsel gives notice that he will introduce in evidence a, 


395 certified copy of the record from the office of the third audi- 
tor corroborating the amount embraced in the memoran- 
dum. 


67 Q. What were the amounts of money paid in the aggregate by 
you to Brooke Mackall, Jr., for services rendered you? 

.A. I could not state without referring to my day book, and I 
have no objection, if it is deemed material, to prepare a statement 
therefrom. 

68 Q. What real estate did Brooke Mackall, Jr., sell, to which 
you have referred in your evidence given at a previous session ? 
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A. He made a sale for Mr. Redfern, the commissions upon which 
were collected, I believe, after the death of Mr. Mackall, Sr. The 
negotiations were before his death. A sale for Mr. Peck, but whether 
he received his commissions for this before or after his father’s death 
I am unable to state. These were the matters I had in my mind 
at the time I testified. i 

69 Q. Do these constitute the aggregate of all the commissions 
from sales of real estate received by Brooke Mackall, Jr., within 
your knowledge? } 

A. There were other matters since Mr. Mackall’s death, but no 

others before that I now recall. 
396 70 Q. Please state the aggregate amount as near as you 
can. | 

A. I think the amount collected by suit off Mr. Redfern was 
$500.00. The amount paid by Mr. Peck I do not recall. 

71 Q. Can you state more definitely the result of your memory 
as to whether these amounts were paid before or after the death of 
the decedent? 

A. I have given you my best: recollection. The Peck matter 
occurred after I went to my present office on New York Ave. 

72 Q. Do you remember of ever receiving an anonymous letter 
assuming to advise you or to make some suggestions to you in 
respect to the exercise of your right touching this suit or concern- 
ing equitable relief for sustaining the last will and testament of the 
. late Brooke Mackall ? 

A. I received a letter somewhat in the natare of the one indicated, 
but I have no reason to believe that it eminated from either of the 
parties to this cause. 

73 Q. Was the letter anonymous? 

A. It was. 

74 Q. Will you be willing to produce it to the examiner? 

A. I will, if it is not destroyed and I can find it. 

75 Q. Will you state, as near as you can now remember, the 

substance of it? 
397 A. The letter is the best evidence, and I would not now 
undertake to state its contents even substantially, but I may 
_ that it was not in the handwriting of either of the parties to 
this suit. 


Cross-examination.—Cross-examination by Mr. WILLoOuGHBY, 
solicitor for Brooke Mackall, Jr.: 


76 Q. What have been the relations between yob and Brooke 
Mackall, Jr., ever since you have known him? 

A. Always of the most friendly and intimate character. | 

77 Q. What have been his habits in relation to economy or the 
expenditure of money ? 

A. Since I have known him, he being a man without any of the 
' fashionable vices, I refer to those involving the expenditures for 
tobacco and intoxicating loquors of every form, I regard him as 
unusually economical. 

23—159 
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78 Q. Have you known of any extravagant expenditures of money 
by him for any purpose? 

A. He has a rare sagacity in making purchases of what he needs 
at the lowest attainable prices, and dressed genteel by a very small 
expenditure of money. [ know of no particular in which he dis- 

played any extravagance, if it be extravagance, excepting 
398 in the selection always of a genteel place at which to live 
and lodge. 

79 Q. So far as you know, while he and his father lived together, 
did they not live in about the same manner and with the same 
comforts ? 

A. I have already testified or intended to testify that Brooke never 
made any distinction between himself and his father in this respect. 

80 Q. So far as you know, was not Mr. Mackall, Sr., respectably 
dressed ? 

A. I never saw him when he was not respectably dressed, — 
his clothes often presented the appearance of having been worn for 
some time, but carefully preserved. 

81 Q. Did not Brooke, Jr., think it unwise that, in their pecuni- 
ary circumstances and situated as they were, that his father should 
indulge in the luxury of horses and carriages, and have not you and 
Brooke frequently talked this over? 

A. After I learned the narrowness of the income of Mr. Mackall, 
Sr., I agreed fully with the opinion expressed by Brooke at different 
times that it was an extravagance in which Mr. Mackall, Sr., could 
not afford to indulge. 

82 Q. How long have you known Brooke? 

A. I have known him more or less since my marriage in Decem- 
ber, 1870, but only intimately since the summer of 1873. 

83 Q. Has not the income from the estate been very meagre 
399 ever since you have known anything about it, except what 
may have been received from the Gover-ment, as shown? 

A. I was not aware of how inconsiderable the income was until, 
I think, the beginning of the year 1874, or the middle of that year. 
I may state upon information that before that time and after my 
acquaintance with Mr. Mackall and Brooke began it was meagre; 
after that time, from personal knowledge, it was quite inconsiderable, 
with the two exceptions mentioned in my testimony-in-chief, which, 
though not strictly the sources of income, may with propriety be 
referred to, namely, the money derived by Mr. Mackall, Sr., from 
the Hill deed of trust and the rents collected from the Gover-ment 
for the New York avenue property. 

84 Q. Do you not understand that all of the property outside of 
the New York avenue property is so much al a and the titles 
of so doubtful a character, taxes having accumulated on them for a 
number of years, much of it having been sold under deeds of trust 
and being otherwise involved, that the interest of the estate in it is 

regarded as of very little value? | 
400 A. The ie of the property as to title, the accumu- 
lation of taxes, I believe to be correctly drawn in the ques- 
tion. What the value of the interest of the estate may be in view 
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thereof I am unable to state definitely. In my own judgment, how- 
ever, not based upon any special knowledge or examination, it is 
not of considerable value. 
85 Q. So far as you know, has not a large part of the time of 
Brooke been taken up with trying to — the interests of the 
: estate in this property and in the New ork avenue property ? 
: A. After my acquaintance with the property began and my ac- 
! quaintance with Brooke becaine intrmate I am able to state that he 
a od was diligent in the collection of rents from the Foundary Place 
property until it was sold, from a few old buildings on the New York 
: avenue property, and frum one or more pieces of property in George- 
| town, and also in endeavoring to protect the property from sale and 
in endeavoring to remove the various encumbrances other than the 
taxes therefrom. I think the condition of the estate was a matter 
of frequent conversation between Brooke and myself apd the suits 
relating thereto. Although not appearing directly in the cases, I re- 
peatedly gave him the benefitof my advice. He at all times 
401 exhibited a lively and continueing interest in the matter. 

86 Q. You are aware, are you not, that Brooke superin- 
tended the erection of the building on the Foundary property and 
on New York avenue, and that large indebtedness was incurred by 
: him on account of expenditures made in connection with the erec- 
| tion of those buildings, and that judgments to the amount of many 


thousands of dollars were obtained against Brooke on account of 
such indebtedness ? +e . 


: Objection.—Objected to by Mr. Newton on ground of it being an 
| improper question for cross-examination, and to save the time of the 

> sitting that may be consumed in objecting to such questions coun- 
sel desires it to be understood that he will object to the exercise of 
the assumed right to cross-examine the witness upon matters not 
touched upon in the direct. 


A. I have no personal knowledge of the matters inquired of un- 
less the knowledge that there are certain court records showing the 
fact of various judgments in respect to this property inquired of by é. 
such personal knowledge, nor would I undertake to give the con- «» | 

tents of those records. a. 
402 87 Q. Have you not heard Brooke Mackall, Sr., speak of . = 
those judgments and expenditures by Brooke? i 


| A. I don’t recall any occasion when he spoke with reference to 
| either. 
= SS Q. You have been familiar, have you not, with the record in 
| the case of Richards vs. Mackall, which went to the Supreme Court 
of the United States ? 


, fe A. I cannot say that my acquaintance with that case amounted @ 

to familiarity, though I have a general acquaintance with the sub- Sa 
. ject-natters of controversy and at one time had in my possession a a 
. printed abstract of the pleadings and the record. My last recollec- ‘¥ 
tion of that document is seeing it in the possession of the decedent,  ¥g 
who was examining ¢o to refresh his recollection, as he deemed it oO 
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important to appear as a witness in the cause then pending, drought 
by Leonard Mackall, as trustee. 

89 Q. Were there not many litigations of quite complicated char- 
acter in reference to this property of the estate? 

A. There was. 

90 Q. Did you ever know any of the children of the decedent to 
take any care or interest or incur any expense in preserving or at- 
tempting to preserve this estate except Brooke? 

A. They all who were present in the city of Washington 

403 manifested greatinterest. I donot knowof either giving much 

personal attention to it besides Brooke excepting Leonard, 

who was very active as trustee in employing counsel and otherwise. 

I cannot say that either he or either of the others besides Brooke 
expended money in respect to the litigations. 

91 Q. When was it that Leonard manifested such activity of which 
you speak ? 

A. Leonard always manifested a great interest in the estate; fre- 
quently spoke of it,and during one period acted, as I understood, 
as his father’s agent. This was about the time of the realization 
upon the Hill deed of trust. He was not trustee until after that 
time. He brought|suit as suchtrustee some years ago, and he las 
manifested more or less interest in the suit since. 

92 Q. Was not that suit the ejectment suit against Richards? 

A. It was. 

93 Q. Did you not understand that, although that suit was nomi- 
nally in the name of Leonard, it was brought at the instance either 
of Brooke or of the decedent, or of both, instead of Leonard ” 

A. So far as I have an understanding, derived from con- 

404 _—versations with the decedent or with Leonard himself, it was 

brought in the interest of the decedent. The decedent al- 

ways manifested a great desire to have it brought to a conclusion in 

order that he might realize therefrom, not speaking at any time of 

the interest of any other person than himself therein. So far as 

mv understanding, as derived from conversations with Brooke, not 

in the presence of the decedent at any time, he based a claim of in- 

terest therein upon a parole gift, which he alleged was made to him 
by his father. 

94 Q. Did not Brooke, so far as you know, get together the testi- 
mony and do all that was done, as is usually done by a client or 
party, in the prosecution of that ejectment suit? 

A. Iam not prepared to say but that the question is true with 
the following exceptions: The decedent conversed with me in re- 
gard to the case and the testimony necessary to be produced in the 
case and applied to me to secure him the printed copy of the record 
of which I have already spoken that he might refresh his recol- 
lection as a witness. I think Leonard also talked to me about the 

facts necessary to be proven on the trial of the case. What 
405 preparations were made, in fact, and by whom I am not able 
to say, as I was not present at the trial and do not know 
what facts were presented nor who appeared as witnesses. I think, 
too, that Leonard made the contract for fees with the counsel in the 
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case which were to be conditional; who paid the expenses of the 
trial I am not able to say. 

95 Q. Do you remember the cause being reached on the calendar 
during the last illness of the decedent and your advising counsel 
not to try it then, but to have it continued on account of the con- 
dition of decedent? 

A. I have no doubt I did. I have seme recollection about it. 
I would have deemed it advisable to do so. I always regarded 
the decedent as an essential witness in the case. 

96 Q. Was there not during a few months prior to the last 
illness of decedent a variance between Brooke and his father ap- 
parently ? 

A. There was a variance, beginning, as I have stated in my 
examination-in-chief, from the time at which it came to the 
knowledge of the decedent, that Brooke had received the rents of 

the New York avenue property from the Gover-ment and 
406 withheld the same, as I have already stated, from him, and 

from that time forward, so long as I met him during this 
period, he sought the society of his other children. 

97 Q. Did you hear the decedent complain that Brooke had 
spoken of him as being in his dotage, and that he wanted to marry 
again, or words of that import? 


Objection.—Objected to by Mr. Newton on ground that it is an 
improper question for cross-examination. Counsel requests counsel 
for defendant to please confine himself, reasonably at least, to the 
rule limiting his right and defining it upon cross-examination. 


A. I don’t remember of his ever using the term dotage, nor do I 
recall his having alluded to the other subject—I mean that of a 
second marriage. 

98 Q. During this alienation did he not more specially have the 
companionship of Leonard ? 

A. I think he sought the society of Leonard rather than that of 
Brooke, though I cannot say there was any time when he was not 
on very pleasant terms with Leonard, always appearing when in 

Leonard’s society cheerful and unrestrained in conversation. 
407 99 Q. Did he express a want of confidence in Leonard 

when he wanted to change the trusteeship or dissatisfaction 
with him as trustee? 

A. I don’t remember his expressing a dissatisfaction particularly 
with Leonard, if at all. I think he expressed a desire to have some 
one appointed trustee who was not in the ee and I think the 
name of the examiner was suggested as trustee, Mr. Brady. I think 
Brooke expressed a dissatisfaction at having Leonard continue as 
trustee, but I cannot say that this was in the presence of his father. 
Leonard is a person of infirm and uncertain health, and this may 
have been a factor in the proposed change, but I don’t remember 
distinctly. If Brooke’s name were mentioned in connection with 
the trusteeship there was no dissatisfaction expressed by the dece- 
dent. 


Adjourned to Monday, February 5th, 1883, at 12.30 o’clock p. m. 
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WasninorTon, D. C., February 5th, 1883. 
Met and adjourned subject to call. 


408 WasuHinoTon, D. C., Feb. 10th, 1883. 


Met pursuant to agreement at 12.30 p. m. to-day, the com- 
plainant, Leonard Mackall, and his solicitor, Mr. Newton, and the 
defendant, Brooke Mackall, Jr., and his solicitor, Mr. Willoughby, 
being present. 


Whereupon the cross-examination of Ropert CurRisty is resumed 
by Mr. WiLLouauey as follows: 


100 Q. Will you look at the draft of deed purporting to be from 
Brooke Mackall, Sr., and Leonard Mackall to Brooke Mackall, Jr., 
trustee, and state in whose handwriting it is? (Paper handed to 
witness.) 

A. Iam not prepared to say, but I think there is a general re- 
semblance to Mr. Brady’s. Upon re-examining the paper I feel sat- 
isfied that it is in the handwriting of Mr. Brady. | 

101 Q. Will you look at the draft of a deed between Leonard 
Mackall, as trustee,and Brooke Mackall, Sr., of the first part, and 
Eugene D. F. Brady, of the second part, and state in whose hand- 
writing that is? (Paper shown the witness.) 

A. That is in the handwriting of E. D. F. Brady. 

102 Q. State in whose handwriting is the signature. 
409 A. Iam not familiar with the handwriting of the dece- 
dent, but I am of the opinion, as it purports to be, that is his 
signature. 

103 Q. Do not these papers refresh your recollection as to the 
change of trusteeship and the decedent’s desire to have it changed ? 

A. They do to some degree as to the change of-trusteeship and, 
inferentially, as to the desire of the decedent. 

104 Q. Don’t you remember that this change was desired for the 
purpose of having the ejectment suit brought in the name of some 
other person than Leonard, and that the deed to Leonard was kept 
off the records for some time for this purpose ? 

A. My recollection of the matter is this, though I do not recall it 
with entire clearness, as there was nothing to impress it deeply upon 
my mind. About the time that these papers were prepared there 
was a very considerable anxiety upon the part of tlie decedent to 
have the ejectment suit instituted, and it became a matter of con- 
versation between him and myself and also between myself and 
Brooke. It appeared that the deed from Hill to Leonard had not 
been put upon record. It was regarded as important if nut indis- 

pensable to the proper bringing of the suit that this deed 

410 should goupon record. My recollection is that this deed had 
assed in some way into the possession and under the con- 

trol of Brooke. He and Leonard were not friendly. He was indis- 
posed to put it upon record unless Leonard should make conveyance 
to some other trustee. Leonard expressed a willingness to make the 
conveyance to some acceptable person on condition that he was pro- 
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tected in respect to a lot of ground that he had purchased or alleged 
that he had purchased at a judicial sale. With my usual conversa- 
tion I think I suggested by way of adjustment of differences the 
naine of Mr. Brady, though I had no objection and made no objec- 
tion that I remember to the selection of Brooke, and I did not feel 
that it was a matter of which I had any control. My only purpose 
was to have the suit properly brought. 
105 Q. Did Leonard refuse to sign it? P 
A. I don’t recall the circumstances any further than I have stated, 
and only know that the change was not made, and it was concluded 
to bring the suit in his name as the possessor of the legal title, as it 
was quite immaterial in whose name the suit was brought or 
411 who was the trustee. The decedent made no objection that 
I remember. 
106 Q. What is the value of that property, No. 1905 Penna. 
avenue? 


Objection.—Objected to by Mr. Newton on grourid that it is in- 
competent to prove anything embraced in the issue in this cause. 


A. Its rental value is quite inconsiderable, potese but $40.00 
per month, subject to taxes and insurance. Its market value, if I 
may be permitted to give my judgmentof it, should be some $6,000.00 
or $7,000.00. Its ultimate value should be considerably more. I 
am not an expert on real estate, and my testimony as to the value 
of real estate is of but little value. 

wh Do you know that the store in it has rented for $60.00 a 
month ? 

A. For a time the store rented at that rate to the Harban Brothers. 
They failed in business, indebted for rent, and the property re- 
mained unoccupied for a long time after, and the best price attain- 
able for the store-room was $25.00 a month and for the remainder 
of the house $15.00. 

108 Q. How iany rooms in the house? 

A. The number, exclusive of the store-room, in the main build- 

ing is six, including the bath-room. In the annex, or back 


‘412 ~— building, four rooms. The back building is very much di- 


lapidated, and I think unused. 
109 Q. What was the value of the furniture left in that 
house by Mrs. Mackall ? | 

A. That I am unable to say. I don’t think I ever heard its value 
estimated or stated by any one. 

110 Q. Was it well furnished ? 

A. The furniture was all old fashioned, but of the best of its kind 
at the time it was purchased, and the house was fully furnished. 

111 Q. Who had this house and furniture after her death ? 

A. It was chiefly divided between my wife and her sister, Mrs. © 
Owens. A portion of it was sold for the purpose of paying certain 
debts, and I may say much the larger portion of it, though I am 
not very familiar with the transactions, as they were chiefly con- 


.ducted by Mrs. Owens. I think the portion brought to my house 


would not exceed in value $75.00 or $100.00, if so much. 
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112 Q. How much was sold to pay debts or what was the amount 
of debts to be paid ? 


Objection.—Objected to by Mr. Newton as incompetent, and all 
questions heretofore propounded to witness touching this property, 
No. 1905 Penna. Ave., are included in this objection and in 

413 __ the one previously made. 


A. I have no personal knowledge of the amount sold nor of the 
debts owing. I do not think the amount is at all considerable. 

113 Q. Do you know that Brooke urged his father to give to his 
mother this property No. 1905 Penna. avenue and the furniture? 

A. I do, and I[ think it was largely owing to Brooke’s influence 
over his father that it was done, although, if I remember (and if I 
am wrong the records of deeds will correct), there was a release of 
all dower on the part of Mrs. Mackall in the remainder of the prop- 
erty. I should say that I thought at the time, and still think, that 
Brooke’s conduct in the matter was highly commendable. 

114 Q. Did Mrs. Mackall have other property of her own ? 

A. Mrs. Mackall, so far as I know, was supported by a sale of an 
estate derived from her mother, situate at Bellefonte, Penna., and 
near there, for some years before her death, with the exception of 
this property, which she had sold, as I have stated, and one or two 
other small lots of inconsiderable value in Bellefonte. She had no 
other property, to my knowledge. 


414 Counsel for complainants hereupon states that the counsel 

for the defendant is consuming time of the sitting in assum- 
ing to exercise the right arbitrarily to examine the witness upon 
matter totally new, which has not been touched upon in the direct, 
aud he certainly will protest, and does now protest, against such as- 
sumption ; that most of the testimony of this sitting has been of the 
character above designated, and he hopes counsel for defendant will 
desist from further action of this character. 


115 Q. Did that property sell for $11,000.00? 

A. I think about that. 

116 Q. Who had all her estate after her death ? 

A. Beyond what I have stated Iam unable to say, with the ex- 
ception of the lots which went to her two daughters, each, I think, 
receiving about $50.00 or a little more, some smali amount. 

117 Q. Who got this $11,000.00 ? 

A. It was received by Mrs. Mackall, the wife of the decedent. 

118 Q. Who got it eventually ? 

A. Oh, it was consumed during her lifetime; it was her source of 
income. She was compelled to sell it to support herself. 

119 Q. You mean herself and children, do you not? 
415 A. Louise was in the Department for many years and 

_ until her marriage; after her marriage, and perhaps a little 
while before, I am not sure as to time, Helen, another daughter, was 
in the Department, and I believe remained there untfl the begin- 
ning of her final illness. Barton was likewise in employment for 
pes time under the District government. They composed the © 

mily. | 
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120 Q. Question repeated. 
A. I do. 
121 Q. Did Brooke get any of his mother’s estate? 


Objection.—Objected to by Mr. Newton as incompetent and not 
proper upon cross-examination. 


A. Not to my knowledge. I may say he did not. 
122 Q. Did Brooke pay a portion of the funeral expenses of his 
mother ? : 
A. He did. 
123 Q. What portion and how much ? 
A. I think it was $50.00, perhaps more; I really don’t remember. 
PR Q. Have you the anonymous letter of which you have testi- 
? 
A. As I agreed, and, as I believe, was directed during my exami- 
nation-in-chief, I made search for it, and now produce it, and also 
the result of my examination of my books as to the amounts 
416 paid to Brooke for services between September, 1874, and 
October 2, 1877, and find the amount, as nearly as I could 
collect them, $239.65. In regard to the envelope, as is my usual 
custom, I marked upon it the date of the receipt of the letter, which 
was April 2, 1880. | 


Exhibits R. C. Nos. 1 & 2.—Letter filed and marked Exhibit R. C. 
No. 1 and envelope marked Exhibit R. C. No. 2. 


125 Q. Do you know of any reason why the decedent should have 
made a will to his children to the exclusion of Brooke? 


Objection.—Objected to by Mr. Newton as incompetent, as the 
question relates to a will executed while in a state of health by the 
decent, and which, having been duly probated and recorded, stands 
in this cause, as a matter of course, unimpugned by the answer, and 
the validity of which is only questioned by the existence of an 
alleged deed the character of which constitutes the issue in this 
cause. 


A. I have endeavored in my testimony to give all facts within 
my knowledge touching the matters at issue, and had intended to 
refrain from expressions of opinion and argument. At the conclu- 
sion of a former sitting I allowed myself in some degree to give 

an opinion. As the present question opens up the field of 
417 argument rather than of facts, I prefer not to answer it. 
126 Q. When you became informed of the disposition which 
Brooke had made of the $2,700.00 and odd dollars received by him 
from the Government, did you not tell Brooke that you approved 
his disposition of it, or words to that effect ? 

A. I never -new, and do not now know, the disposition that he 
made of the greater -part of it, and do not remember having ex- 
pressed such approval. 

127 Q. Don’t you remember that after the decedent had made 
the complaint, as you stated, you discussed the matter with Brooke, 
that a told you that his father had never asked him for a dol- 

4—159 
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lar; that he explained to you how a considerable part of the money 
was applied to the payment of debts, and that you said, “ Brooke, 
you did perfectly right ?” 

A. If such a conversation occurred I have forgotten it. If a state- 
ment be given me of the disposition made of the money it may 
refresh my recollection. 

128 Q. Don’t you remember that the subject was talked over of 

the decedent’s having previously unwisely used money for 
418 horses and carriages, and of his wish to change his boarding 

place, which Brooke thought unwise, and that you agreed 
with Brooke, substantially with his explanation ? 

A. I do remember once discussing the subject of the horses and 
carriage, but I have no recollection of ever expressing an opinion to 
Brooke in regard to withholding the inconsiderable sums of money 
I have mentioned from him and approving it after a statement 
made to me of the $2,700.00 derived from the Government. 

129 Q. Have you not frequently stated to Brooke that you ap- 
proved of his course in relation to the divorce suit? 

A. I never did, for I never knew what it was, and those subjects 
I have never discussed with him. 

130 Q. You have known, have you not, by reason of your inter- 
course with the family, that Brooke, in those troubles, stood by his 
father, while generally the other children supported their mother? 


Objection —Objected to by Mr. Newton as addressing itself to 
hearsay testimony, Col. Christy having already stated that he be- 
came a member of the family not until 1870. 


A. Mrs. Mackall’s opinion as expressed to me was that the 
419 oe was chiefly due to Brooke’s influence over her 
husband. 


- ‘ne aR ean to by Mr. Willoughby as not responsive, 
and— 


131 Q. Question repeated. 

A. The question, in the light of my testimony-in-chief, led me 
into the field of hearsay testimony which I had carefully avoided, 
for from the time I became acquainted with the family until the 
time of the decedent’s death, his relations with the other children 
was uniformly pleasant and agreeable, and no question of support 
of either of the parents came under my notice. I only know that I 
found Brooke and his father living separately from the other mem- 
bers of the family. 

132 Q. Have you not understood from the complainants in this 
suit that in the controversy between the father and mother they 
favored the side of their mother, while Brooke sustained his father ? 


Objection.—Objected to by Mr. Newton on ground that during 
the controversy referred to, which was the divorce suit, Col. Christy 
was not a resident of this city, nor was he acquainted, as the record 
goes to show, with the parties to this suit. 


420 A. I have. 
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133 Q. Did you visit the decedent during his last illness? 

A. I did not. 

— Q. How many times did Mrs. Christy visit him during his last 
illness? 

A. She either visited him or called at the house a number of 
times. I do not think that any of them were aware of the danger- 
ous character of his sickness. They were all hopeful of his recovery 
to the last, including Brooke. My recollection is that I received 
from Brooke himself, within one or twd days of his death, a very 
hopeful account. 

135 Q. Did Mrs. Christy visit her father at his residence at any 
time before his illness within 6 or 7 years, to your knowledge ” 

A. I don’t know that she did. Mr. Mackall, as I understood and 
believe, was not situated to receive lady visitors. She extended to 
him a great many invitations, which I delivered, to call at the 
house and dine and to come informally. Although he was at my 
house a number of times I don’t know that he took but one meal 
there. He declined to eat at the house on account of his embarress- 

ment in eating—on account of want of or defective teeth. He 
421 never met me without inquiring affectionately about Mrs. 

Christy and the children, always manifesting great interest 
in his grandchildren—my children. 

136 Q. Have you yourself ever known of any conduct on the part 
of Brooke towards his father which met your disapproval ? 

A. Do you mean in my presence? 

137 Q. Of your own knowledge. ‘ 

—-. There was an indisposition on the part of Brooke to give in- 
formation to his father in respect to business matters and a general 
manner of superior judgment to his and want of reverence. I think, 
too, that Brooke occasionally used profane language in his presence, 
his father being a very religious man—not directed towards his 
father nor towards me, but rather as an embellishment of his con- 
versation. 

138 Q. Did you ever know of any unkind act of Brooke to his 


‘father? ) 


Objection.—Objected to by Mr. Newton on ground that it is al- 
ready answered. 


A. Beyond what I have already testified to of my own personal 
knowledge, none. 

139 Q. Was not the decedent a very sensitive man? 

A. He was a man of an unusually sensitive nature. 
422 140 Q. You say that you understood the property at corner 
of New York avenue and 14th street to belong to the decedent 

subject to large encumbrances, among which were judgments; were 
not those judgments against Brooke Mackall, Jr.? 

A. I will have to refer you to the records of the judgments as the 
better evidence. 

141 Q. Can you explain how judgments against Brooke, Jr., could 
be a lien against his father’s property ? 
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Objection —Objected to by Mr. Newton on ground that it is a | 


question as to an opinion, and for the additional reason that there 


is nothing deposed by the witness or in evidence upon which he can 


predicate an opinion, if an opinion were competent. 


A. Brooke told me at different times that the judgments were ob- | 


tained chiefly upon the testimony of Matthew G. Emery, who falsely 
alleged that he, Brooke, had produced and exhibited to him a‘deed 


purporting to be a conveyance of this property to himself from his ~ 


father, and which he and his father uniformly denied. This is all 


a matter of record, however, and that is the best evidence except the 


declaration of Brooke and his father to which I have referred, and 
which were made to me personally. 


423 142Q. During your acquaintance with Brooke has he not : 


taken the general care of his father, attended to his wants, 
provided him clothing, and waited upon him to a very great extent ? 
A. In the manner I have already stated, yes; with the exception 
of so much of the question as relates to waiting upon him. I think 
his father’s health until his last illness was uniformly robust, age 
considered, and so far as I know, he waited upon himself, and upon 
Brooke during some sick spells which he had. 
143 Q. Has not Brooke since you have known him devoted the 


most of his time in endeavoring to save the property from the em- 


barrassments arising from its being so much involved ? 

A. In that and looking after the rents of the property, he has; 
whatever they were. 

144 Q. You have known, have you not, and frequently expressed 
the opinion to others, that Brooke is an honorable and truthful 
man? 


Objection.—Objected to by Mr. Newton inasmuch as no question 
propounded on direct was as to the opinion of the witness of the 
defendant’s moral character, and hence improper upon cross-exami- 
nation. 


424 A. I never knew a family in my life so frank and open and 
truthful as this and so utterly devoid of secrets. I have ex- 


pressed this opinion generally of the family and of Brooke himself 7 


also. The only modification I would make in regard to Brooke is 
this, he is more reticent than the others. 

145 Q. Why were you made defendant in this case with your wife? 

A. It happened, as I understand it, in this wise: I would have as- 
sented to my wife’s joining as complainant if the matter at issue bad 
been confined to the considerations mentioned in the deed. A rough 
draft of a bill was brought to me, I think, prepared by Mr. Daven- 
port. I endeavored to follow the bill substantially and see if it 
could not be confined to this issue. I was not satisfied with it and 
declined to have anything further to do with it; laid the original 
rough draft, and with it, I presume, the paper that I had prepared, 
the contents of which I did not adopt and which I do not now re- 
member; forgot all about the existence of both; was surprised to 
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learn that the latter was in existence. Upon inquiry I ascer- 
425 tained that during my abscence from the office the papers 

were delivered to Leonard Mackall, as he was entitled to a 
portion of them, and they were subsequently delivered to Mr. Dav- 
enport; and thus the copy got into circulation. As I had declined 
to unite in suit instituted upon the issue presented either in the 
original draft or in my copy, my wife and myself were, with entire 
propriety, made defendants. : 

146 Q. Have you or your wife counsel in this case? 

A. We have not, though I contemplate employing counsel and 
have the matter under advisement now. 

147 Q. Did you recommend Leonard to employ counsel—that is, 
to employ myself as counsel—or was not that recommendation made 
to Brooke ? 

A. I feel very confident that Leonard consulted with me about 
the employment and the terms of it, and upon their being reduced 
to writing submitted them to me for approval. J had recom- 
mended Judge Willoughby as p-oper counsel for Brooke in an earlier 
controversy. , 


Counsel for complaina-t- requests counsel for defendant to state in 
the question the suits he refers to; whereupon Mr. Willoughby 
426 announces close of cross-examination. 


Adjourned subject to call of the examiner. 


W asHinoTon, D. C., Feb. 12, 1888. 
Met, pursuant to call of the examiner, at 1 o’clock p. m., the com- 
plainant, Leonard Mackall, and his solicitor, Mr. Newton, and the 
defendant, Brooke Mackall, Jr., being present. 


Robert Christy. 


Redirect examination by Mr. Newton: 


148 Q. The question No. 103 in cross-examination is, “Do not 
these papers refresh your recollection as to the change of trusteeship 
and the decedent’s desire to have it changed?” Your answer is, 
“They do, to some degree, as to change of trusteeship and, infer- 
entially, as to the desire of the decedent.” Was or was not the deed 


of trust executed by the decedent in 1874 existing as a valid deed : 


of trust at the time of the dec-dent’s death ? 
A. If you refer to the deed of trust to Leonard as matter of law it 
did, as I know of no other paper being executed that would destroy 
the legal force of that unless such would be the effect of the deed in 
controversy. 
427 149 Q. In point of fact and as a matter of fact had the de- 
cedent changed or re-cinded the deed of trust referred to up 
to the time you last saw him at your house or at any time previ- 
ously thereto, which last interview was Christmas Day, 1879? 
A. Not to my knowledge, but I did not intend to testify that my 
last interview with the decedent was on Christmas Day. 
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150 Q. In propounding question No. 100 counsel for defendant, 
Brooke Mackall, Jr., handed you a draft of a deed of trust purport- 
ing to be from Brooke Mackall, Sr.,and Leonard Mackall to Brooke 
Mackall, Jr., trustee. You stated that that draft was in the hand- 
writing of Mr. Brady, the examiner. Was or was it not the draft 
referred to signed by Brooke Mackall, Sr.? 

A. I did not see him sign it. One of the papers handed me pur- 
ported to be signed by Brooke Mackall, Sr. That is all I know 
about it. 

151 Q. Which one of the drafts handed you, to wit, the draft 
purporting to have been a deed of trust from the decedent and 
Leonard Mackall to Brooke Mackall, Jr., trustee, and the one pur- 

rting to have been a deed of trust from the decedent and Leonard 
Macka | to Mr. Brady, trustee, was signed or purports to have been 

signed by the decedent ? 
428 A. The papers will have tospeak for themselves when pro- 
duced ; they are not before me nor accessible. 


Counsel for complainants here states that he read the two drafts 
referred to in his question to the witness, had them in his posses- 
sion for an hour or more at the last sitting, and will, if necessary, 
eventually testify that the first draft to Brooke Mackall, Jr., trustee, 
was not signed by Brooke Mackall, Sr.; that the second one referred 
to had what purported to have been the signature of the decedent ; 
that neither of the said drafts was signed by the trustee, Leonard 
Mackall. 


152 Q. Were either of the drafts referred to signed, or were they 
not, by the trustee, Leonard Mackall? 

A. They were not. 

153 Q. In answer to question No. 104 you say that at the time 
the drafts of deeds referred to above were prepared there was a very 
considerable anxiety on the part of the decedent to have the eject- 
ment suit instituted, and you say further that it appeared that the 
deed from him to Leonard had not been put upon record. Do you 
refer to the deed of trust from Joseph B. Hill and the decedent to 

Leonard Mackall or not? 
429 A. I did refer to that deed. 
154 Q. Who was the cause of the deed of trust referred to 
being kept from the records of the court? 

A. I cannot answer from personal knowledge. I can only say, as 
I said before, that when it was brought to my notice it was in the 
possession of Brooke. 

155 Q. In further answer to question No. 104 you state that Brooke 
Mackall, Jr., was indisposed to put the deed upon record. If you 
will state what you may know concerning his action in that mat- 
ter further, I will be oblighed to you 

A. I cannot add anything to what I have already said. He 
seemed to be unwilling to put it upon record, and it was not put 
upon record for some time; in point of fact, I do not know of my 
own knowledge whether it was ever put on record. 
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156 Q. Do you know how long the deed of trust was kept from 
the record ? 
A. I do not; it must have been a considerable time. 


Counsel for complainants hereupon refers to a certified copy of 
the deed of trust already referred to as evidence in this cause to 
show the time it was kept from the record. 


430 157 Q. Did the decedent express to you any desire to have 
Leonard Mackall surrender his trusteeship? 

A. As I have already stated, the decedent was very anxious to 
have the ejectment suit brought for the reasons I have already 
stated. This involved a change of trustees. 1 think in this connec- 
tion he may have expressed a desire, but at no other time that I re- 
mem ber. 

158 Q. Was or was not any desire that may have been manifested 
by him or which was manifested by him for a change of trusteeship 
resulting from the fact—which you have already stated—of Brooke 
Mackall, Jr.’s, unwillingness to record the deed of trust? 

A. I have given all the facts that I remember. How far this 
matter to which you refer may have affected the mind of the decedent 
I am unable to say. | 

159 Q. Was it or was it not the impression produced upon your 
mind by the facts as they occurred at the time, and is or is it not 
your opinion as a lawyer at the present, based upon those facts, which 
facts are as made part of this record—first, the anxiety of the decedent 

to institute the suit of ejectinent; second, ‘that the decedent 
431 failed to sign the draft purporting to have been of a deed of 

trust from himself to Brooke Mackall, Jr., trustee; and, 
thirdly, that he did sign or seemed to have signed the draft of a simi- 
lar character to Mr. Brady, trustee—that the desire of the decedent 
tu change trustees, if any he had, from Leonard Mackall, was simply 
to institute the suit of ejectment referred to? 

A. Notwithstanding the plausible argument of counsel, I must de- 
-line as a witness to endorse its soundness. I have given all the 
facts within my recollection. | 

160 Q. If you know the manner in which the defendant, Brooke 
Mackall, Jr., got the controll of the deed of trust from decedent to 
Leonard Mackall please state it. 

A. I do not know. , 

161 Q. Question No. 113, propounded to you upon cross-examina- 
tion, is, “Do you know that Brooke urged his father to give to his 


and in answer thereto you say, “ Brooke’s conduct in the matter was 
highly commendable.” ‘To what interest in her husband’s real estate 
was Mrs. Mackall entitled by right of dower? 
432 A. There was no reason known to ine why she was not en- 
titled to her dower right in event she survived her husband. 
She was the younger of the two by a good many years, and at the 
time in robust health. 
162 Q. You have stated upon your direct that in your a 
the value of part of lot 7, square 223, New York avenue and 14th 
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street property is worth $45,000.00, and for special purposes ee 
more. Would or would not Mrs. Mackall’s dower interest in her hus- 
band’s estate be now worth more than the present value which you 
have estimated of 1905 Pennsylvania avenue to be $6,000.00 or 
$7,000.00, or would it not have been, in pursuance of the spirit of 
the law as to dower and the eventualities of life and death, of greater 
value than $6,000.00 or $7,000.00, when she, in pursuance of the 
spirit of the law and such eventualities, would have become pos- 
sessed of her dower? 

A. I have no doubt that her expectancy of dower at the time she 
executed her deed of release or conveyance was of considerable 
value. In order to estimate it with any considerable degree of ac- 
curacy it would be necessary to be supplied with the following 

factors, to wit: The value of the property, the then age of the 
433 decedent, and the age of Mrs. Mackall atthe time. With these 

factors and with the assistance of our annuity tables the value 
could be arrived at. In their absence I cannot be more exact. 

163 Q. Did or did not the deed of release you refer to as having 
been made by Mrs. Mackall relinquish her right of dower in the 
whole of her husband’s real estate, with all of its accretions from the 
date of its execution, for and in consideration of the property No. 
1905 Penna. avenue? 

A. The deed itself is the best evidence. I did not intend to say 
and don’t think I did say, from personal knowledge, that such instru- 
ment had been executed ; this whole matter was conducted by Mr. 
M..F. Morris, and I presume the papers were duly recorded. 


Counsel for complainants gives notice that he will produce a certi- 
fied copy of deed from Brooke Mackall, Sr., to Mrs. Martha Mackall 
and of the deed of release of dower of Mrs. Mackall. 


164 Q. Please state your present estimate or judgment of the rela- 
tive value of the property 1905 Penna. avenue to the arithmetical 
one-third value of the real estate of decedent, which is embraced in 

Exhibit A, filed with the bill in this cause. 
434 A. This involves an estimate by me of the value of real 
property in respect to which I am not an expert, and must 
therefore respectfully decline to answer the question. 

165 Q. Please permit me, in order to reduce the question to some- 
thing like a satisfactory answer, to state by way of concurrent cal- 
culation with you the following: That one-third of $45,000.00 is 
$15,000.00, allowing for a margin, whatever it may be, the value of 
the property in Exhibit A other than the corner of lot 7, square 
223, or a part of it, to be (including the southern end of lot 7), which, 
according to the estimate of Mr. Kennedy, real-estate agent (which 
estimate 1s filed as an exhibit in cause No. 8118, equity, by the coun- 
sel of complainant in same, Brooke Mackall, Jr.), if I remember 
correctly, is $18,000.00, and upon this statement to ask if $7,000.00 
is not largely, excessively, less than would be Mrs. Mackall’s one- 
third interest in her husband’s real estate at present. 

A. I do not feel able to answer the question, even with this valu- 
abe assistance, without the addition of another hypothesis that the 
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titles to the pieces of the property in Exhibit “A” were clear and the 

property itself unincumbered. If this hypothesis is to be taken as 
true I would answer the question in the affirmative. 

435 166 Q. Did or did not the court give alimony to Mrs. Mack- 
all subsequently to institution of her suit for divorce? 

A. I do not know of my personal knowledge, and the record of 
the case, if any such exists, is the best evidence. 

167 Q. Do you know or not of Mrs. Mackall having received ali- 
mony subsequently to your marriage,-in year 1870? 

A. I do not know. 

168 Q. Would it not have been known to you had she received 
alimony after that time? 

A. Not necessarily, for I was absent for two or three years in Cin- 
cinnati. J may say, however, that I know nothing about her hav- 
ing at any time received alimony. 

169 Q. Was or was not, with the supposition that Mrs. Mackall 
had an order granted by the court for alimony (which the orders 
themselves will show), she entitled to the benefit of that order in 
addition to her right vested in her by the common law of dower? 

A. I have no competent knowledge on the subject. 


Counsel for complainants gives notice, which he scarcely deems 
necessary, but out of abundant caution, that he will seedies the 
orders of the court for alimoney in the divorce case referred to. 


436 170 Q. Do you consider it very commendable in Brooke 

- Mackall, Jr., to have induced his father té convey to his 
mother property which is at this late day worth only $7,000.00, 
when at the same time’ one part of lot 7, in square 222, is worth 


' $45,000.00, and when at the time of the transfer Mrs. Mackall had 


an absolute right to a life interest in her husband’s property, with 
the accruing right of dower and the benefit of an order of court for 
alimony, or the protection in a financial sense of the equity court? 

A. I must decline as a witness to give opinions; this is all a mat- 
ter of argument. 

171 Q. I asked you for your opinion simply in corroboration of or 
a modification of or the expression of a change of as to the opinion 
you have already exp and put in as evidence on cross-exaini- 
nation, and beg, with great respect to yourself, to excuse me for re- 
peating the question. | 

A. So far as any fact has come to my knowledge in such compe- 
tent form as entitles it to credit, I am of the same opinion that I 
was at the time I expressed commendation of Brooke’s conduct. I 
spoke then of outward manifestations, and cannot as a. witness un- 

dertake to enquire into secret motives or purposes. Any fact 
437 within my knowledge ‘is at the service of the case. i feel 

myself not entitled, under my view of my duty as a witness, 
to answer the question. 

172 Q. What fact was there upon the records of the court or upon 
the records of the land office of the District in the form of any deed 
from his father to Brooke Mackall. Jr., to his real estate at the time 
of the a Mrs. Mackall of her right of dower to give him 
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right to your opinion of its being commendable in him, Brooke 
Mackall, Jr., to induce his father to give his mother real estate worth 
only $7,000.00 to-day for and in consideration of a third interest as 
dower, and a life support out of real estate which, according to your 
own testimony, cannot be worth less, all encumbrances excluded, 
than $45,000.00 ? 

A. I must decline to enter into an argument with counsel until I 
have been directed thereto by the court. As to the assumption of 
facts in the question I am unable to speak whether any such rec- 
ords exist, not having examined them and never having seen them. 

173 Q. Do you know of any deed vesting the ownership in the 

real estate of the decedent in Brooke Mackall, Jr., that ex- 
438 _isted at the time of your expressing this opinion of his con- 

conduct being commendable, or existing at this time, aside 
from the alleged deed of February 27, 1880? 

A. I know of no such deed. If such a deed had been in existence 
at the time vesting the property in Brooke—I refer to the time of 
the release of dower—and the fact not disclosed, I would promptly. 
withdraw the opinion given in my cross-examination that his con- 
duct in that matter was commendable, for 1 do not think under 
those circumstances that the transaction would have been completed, 
but I have no knowledge of any such fact. 

174 Q. Has or has not Brooke Mackall, Jr., within your knowl- 
edge held out a threat that — the result of this suit he would make 
develop a so-called social scandal (which existed, if at all, in the 
form of suit for divorce by Mrs. Mackall) to deter the devisees under 
the last will of decedent from enforcing their rights at equity in 
pursuance of said will? 

A. Not to my knowledge. 

175 Q. Has your wife expressed an aversion to the ordeal of tes- 

tifying in this cause or not ? 
439 A. My wile has not been in good health for some time and 

is not now in strong health by any means, and not equal to 
testifying in this or any other case involving any considerable tes- 
timony on her part. There is no reason other than this why she 
should not testify, as there is no past or pending case that reflects 
upon the honor or character in any degree of the family. Our young- 
est child has had a severe cold for several months and has caused 
and still causes much solicitude. I did say, when called upon to 
testify in this case, that I preferred my wife should not be called as 
a witness, and that upon condition of her not being called I would 
submit to the annoyance of making the sacrifice necessary as a wit- 
ness myself. 

176 Q. Do you know or do you not of the fact that your wife once 
fainted, and that it was the result, as‘alleged, of the action and lan- 
guage of Brooke Mackall, Jr.,in the presence of herself and her 
father ? 

A. It should be known to counsel that it was impossible for me 

to have any knowledge of any such fact, as it must have oc- 
440 curred, if at all, long prior to my acquaintance with the 
family ; but in order that there may be no possible inference 
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left reflecting upon Brooke in respect to any such occurrence, I will 
add that I have never heard from any source, according to my best 
recollection, that be caused by his conduct or language any such 
result. My wife is of very nervous temperament and exceedingly 
sensitive. 

177 Q. In answer to question- 122 and 123 you say Brooke = 
$50.00 or more upon the funeral expenses of his mother. Was 
Brooke Mackall, Jr., indebted to his mother at the time of her death 
or not? ; 

A. Not to my knowledge. 

178 Q. In question No. 147, on cross-examination, you were asked, 
“ Did you recommend Leonard to employ counsel—that is, to em- 
»loy myself as counsel—or was not that recommendation made to 

rooke?” The previous question, No. 146, asks you the following: 
“ Have you or your wife counsel in this case?” Please explain your 
construction of the meaning of that last question. 

A. My construction of the question No. 146 was that the pro- 
pounder intended to ascertain whether I or my wife had employed 

counsel in this case. My construction of question No. 147 
441 _—_—-was that it related to the ejectment suit, in which Leonard, 
as trustee, was plaintiff. 

179 Q. Whom did you reconmend—that is, using the language 
of Judge Willoughby—Leonard or Brooke, to employ counsel in 
the ejectment suit ? 

A. Any advice I gave was to Leonard. 

180 Q. Please state what disposition was niade by’ Brooke Mackall, 
Jr., of the two horses which you have previously stated over 
into the control, with the carriage and harness, of Brooke Mackall, 
Jr., and which were claimed, as you stated, by Leonard Mackall. 

A. Passing by so much of the question as relates to the claim of 
Leonard, I answer, one horse, as I understood, and I believe snow, 
was sold by Brooke to Doctor Walsh. The other was kept by him 
for a considerable, 1 may say a long, time. What disposition he 
made of it I never knew. He may have it yet foraught I know. I 
really do not know. | 

181 Q. Did Brooke Mackall, Jr., keep the horse in question for his 
use for the period you have stated ? 

A. I think it was used by him from time to time. I think I saw 
him use it for some little while, but I have not seen it for a long. 
time. 

182 Q. Did or did not Brooke Mackall, Jr., allege to you 

442 motives of economy in his desire that his father should cease 

using a carriage and horses and charge the fact of the use and 
possession of the same by him to extravagance ? 

A. He never did in that form. He never spoke to me about it 
being economy in him to keep the horses. He did say it was ex- 
travagance in his father to purchase the horses and carriage. 

183 Q. Will you permit. me to ask you if you had in your mind 


at the time of answering question 78, which is, “I know of no par- - 


ticular in which Brooke displayed any extravagance, &c.,” the use 
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and the keeping, for his use, by the defendant, of the horse, which 
you say was kept by him for a considerable vr a long time? 

A. I did not. So far as the circumstances known to me surround- 
ing the long keeping of the horse, I would regard that as extrava- 
gance unexplained 

184 Q. The $11,000.00 which you state was expended by Mrs. 
Mackall to support herself, and which resulted from the sale of her 
property in Bellefonte, was it or was it not her maiden property ? 

A. It was derived from her mother. I can’t say when it de- 

443 __ scended to her, and I think, but am not certain, that a portion 

of this was divided witha half-brother, who had not been heard 

from for many years and was supposec to be dead, but who ap- 

peared and claimed an interest in it. I am not familiar with the 

subject and may be mistaken, though I do know a half-brother made 
his appearance and laid claim to something. 

185 Q. Touching the matter of your statement of Leonard Mack- 
all having expressed a willingness to relinquish the deed of trust 
provided some suitable person were selected in his stead, and the 
claim or request made by him of the settlement on certain real es- 
tate, to wit, lots 111 and 112, in Georgetown, connected with a iudg- 
ment transferred to him by his mother as a condition-precedent to 
the relinquishment by him of his trusteeship, please examine the 
paper handed you and state what it is. (Paper handed witness.) 

A. The signatures I believe to be the genuine signatures of Mrs. 
Owens and my wife, and I believe, further, that the sale of the prop- 

erty to which I have referred grew out of a judgment based 
444 — upon a note for $300.00, given by the decedent at the time 
of the release of dower by Mrs. Mackall, and was given for 
her benefit. The record, however, is a safer source of information. 

186 Q. This property, lots 111 and 112, was embraced in the 
deed of trust to Leonard Mackall referred to, was it or was it not? 

A. I cannot say positively, but I presume it was. 


Counsel for complainants gives notice that he will file the paper 


shown to witness and a certified copy, if necessary, of the judgment - 


referred to by the witness. 
ROBERT -CHRISTY. 


Subscribed and sworn to before me this 12th day of February, A. 


D. 1883. 
E. D. F. BRADY, 
Examiner in Chancery. 


Note.—The witness, Robert Christy, signed his deposition above 
with the understanding that if counsel for the defendant, Brooke 
Mackall, Jr., should, upon examination of the rederect testimony, 
desire to recross-examine the witness he should be recalled for that 


purpose. 
E. D. F. BRADY, Examiner. 
Adjourned subject to call. 
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“— - WasHINGTON, D. C., March 5, 1883. 


Met gp age teas this day at 1 o'clock p. m., the complain- 
ants’ solicitor, Mr. Newton, and the defendant, Brooke Mackall, Jr., 
and his solicitor, Mr. Willoughby, being present. 


Whereupon the witness, Ropert Curisty, is recalled for recross- 
examination by Mr. WILLouGHBY, and, to explain his former testi- 
mony in certain respects, witness, of his own motion, states that 
there were two matters in respect to which he desires to make ex- 
planations, as follows: 


First. I was inquired of in regard to a conversation between me 
and Brooke in respect to arrangements which his father proposed to 
make to change his place of lodging and boarding after the recei 
of the money by Brooke from the Gover-ment for the occupation of 
the New York avenue property. At the time I was so questioned I 
did not remember any such conversation. Upon reflection since, I 
do recall the fact that Brooke spoke to me on the subject, and that 
upon his statement of facts which were probably true I agreed with 
him and I encouraged him in his opposition to the change, and it was 

not made. The other matter in respect to which I wanted 
446 to make an addition to my former testimony is this: In 

referring to the manner of Mr. Mackall in the presence of 
Brooke the following fact came to my recollection after. my former 
testimony: I met the decedent on the Avenue--I mean Pennsyl- 
vania avenue—after I had removed my office to my present loca- 
tion. He had a book or pamphlet in his ion, which I no- 
ticed was the printed testimony in the case in which Richards was 
a party and which, if I remember right, contained, amongst other 
things, the decedent’s testimony. He wanted to consult me, as he 
said, about it, and I told him that he had better call at my office, 
which he did within a few days thereafter. There are two rooms 


to my office, that may be entered by different doors. I usually 


occupy the office fronting on New York avenue and the examiner 
in this case, Mr. Brady, the back office. Mr. Bradley was, if I re- 
member right, in the back office, and also the decedent, with the 
book, which he held in his hand. Brooke came into the front office, 
not passing through the back office. As soon as the decedent 

saw him I noticed that he became very uneasy and 
447 displayed considerable nervousness, and, very soon and as 

quietly as he could, passed out of the door leading from the 
back office and did not return again that day. The og | way I 
have of fixing the date of this occurrence—I can only do it ap- 
proximately—is this: It was about the time that Mr. Mackall ex- 
pected to be called as a witness in the ejectment suit and when he 
was endeavoring to refresh his recollection about his former testi- 
mony. 


By the defendant, Brooke MAcKALL, Jr.: 


Q. About how long before father was taken sick was this? 
A. It must have been, and certainly was, several months. 
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By Mr. WILLouGHBY: 


Q. I believe, in estimating the value of the property on the cor- 
ner of New York avenue and 14th street, you placed it at about 
$45,000.00. Did you, in this estimate, refer to the whole lot or that 
part of it not occupied by Mr. Richards? 

A. I embraced the entire lot and included the improvements 


made by Mr. Richards as well. 
ROBERT CHRISTY. 
448 Subscribed and sworn to before me this 5th day of March, 


A. D. 1883. 
E. D. F. BRADY, 
Examiner in Chancery. 


Adjourned subject to call. 


WasuHinaTon, D. C., Feb. 23rd, 1883. 


Met pursuant to agreement of counsel, the complainant- and his 
solicitor, Mr. Newton, and the defendant, Brooke Mackall, Jr., being 


present. 
Deposition of Peter Carroll. 


Whereupon PETER CARROLL, a witness of lawful age, residing in 
the city of Washington, called on behalf of the complainants, being 
first duely sworn according to law, deposes and says, in reply to in- 
terrogatories by Mr. Newron, solicitor for complainants: 


1 Q. Please state your full name, place of residence and occupa- 
tion. 

A. Peter Carroll. I live at No. 1030 20th street northwest. My 
occupation is gardener. 

2 Q. In whose employment are you at present? 

A. In George W. Bancroft’s, the historian. 

3 Q. How long have you been in‘his employment? 

A. About one year. 

4 Q. Did you know the late Brooke Mackall ? 


A. Yes, sir. 
5 Q. How long ago did your acquaintance with Mr. Mackall 
begin ? 
449 A. Some years ago. I can’t state exactly. Some 30 or 35 
years ago. 


6 Q. Did you know the late Mrs. Brooke Mackall and the rest of 
the family ? 

A. Yes, sir. 

7 Q. Where was Mr. Mackall and his family living during the 
better portion of the time you refer to? 

A. On Penna. avenue between 19th and 20th Sts. 

8 Q. How far from your present place of residence ? 

A. About two squares. 

9 Q. Please state the relations that you had with Mr. and Mrs. 
Mackall and the family during the larger portion of you- acquaint- 
ance with them. 
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A. I had the kindest relations always, and sometimes I had a 
little business relations with them. 

10 Q. What was the nature of your business relations? 

A. I furnished milk to the family fora year or probably more. 
I worked in his garden occasionally from time to time. 

11 Q. Did you ever perform any acts of accommodation as a 
neighbor for Mr. Mackall ? 

A. Yes, sir. I bought him a carriage and a pair of horses at his 

uest. : 

12 Q. During the period of time referred to what was your obser- 

vation » heard the first year of your acquaintance with 
450 Mr. Mackall and family in seeing the family in the connec- 

tions which you have stated of the relation of Mr. Mackall 
towards his wife ? 

A. He always showed the kindest relation towards his wife, as far 
as I knew, during the first years of my acquaintance. Afterwards 
it became apparrent that there was a disagreement in the family. 

13 Q. What was the cause of its first being apparrent to you that 
there was this disagreement? 

A. The cause was that Mrs. Mackall sent for me one day and 
made an appeal to me about the conduct of her son Brooke, who, 
she said, was the cause of the trouble between herself and husband. 

14 Q. Please state the substance of what Mrs. Mackall said on this 
occasion more fully. 

A. She said that her husband refused to give herself and family 
support on account of Brooke coming between. her and him. 

15 Q. Did Mrs. Mackall speak of Brooke’s action and of the trouble 
between her husband and herself oftener than upon this one occa- 
sion ? 

A. Well, yes, sir; more, probably, than a half dozen times; occa- 

sionally when we would meet. 
451 16 Q. From whom did you purchase the property upon 
which you at present reside ? 

A. From Mr. Mackall—Brooke Mackall, Senior, now deceased. 

17 Q. About what time did you purchase this property ? 

A. I am not able to state the year. It was in President Pierce’s 
administration. 

18 Q. Do you remember what you did with the deed to that prop- 
erty when it was first delivered to you ? 

A. I left it for record in the recorder’s office. 

19 Q. Did you apply to the recorder for the deed after leaving it 
there? 

A. Yes, sir. . 

20 Q. What was the result of your application for the original 
eed ? 

A. It was recorded, but the recorder told me that it had been 
taken out by somebody. 

21 Q. Did you get from the recorder the original deed you 
refer to? : 

A. No, sir. 

22 Q. What further did he say about the deed being taken out ? 
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A. He said it was taken out. 
23 Q. What was the cause of your wanting the deed at the time 
you refer to? 
A. I was a little embarrassed and wanted to borrow some money. 
I was building a couple of houses on the place, and, being a 
452 little short of money, I wanted to borrow some and needed 
the deed to give security. I wanted to get an abstract of 


title. 

24 Q. What did you do-after learning that the original deed had 
been taken out of the recorder’s office ? 

A. I applied to Brooke Mackall, Senior, for another. 

25 Q. About what time was this ? 

A. About 1869. 

26 Q. Did you see Brooke Mackall, Senior, and where? What was 
the substance of the conversation between you and him when you 
applied to bim for another deed ? 

A. Yes, sir; I saw him at his residence, on 6th street between D 
and E streets northwest. I told him I wanted a deed; that the deed 
was lost. I asked him togive meanother. He did not refuse. 

27 Q. Who was with him ? 

A. No one. 

28 Q. How long did you remain with him ? 

A. About 15 or 20 minutes—perhaps a half hour. 

29 Q. What did he tell you distinetly during this interview ? 

A. He was not well, but told me that he would execute another 

deed after he would havea conversation with his son Brooke. 
453 30 Q. Did you have another deed written out to be executed 
by Mr. Mackall, Sr.? 

A. Yes, sir; | had, and brought it to Mr. Mackall on 6th street. 

31 Q. Who was with him at this time ? 

A. His son Brooke. 

32 Q. Did Mr. Mackall, Senior, sign the deed at this time? 

A. No, sir. 

33 Q. How long were you with Mr. Mackall, Senior, at this time, 
and what did he say about signing the deed ? 

A. I was with him about 15 or 20 minutes. He said that his son 
Brooke rebuked him for agreeing to sign it. He said, however, 
Come up to Callan’s and we will see about it. He did come up the 
following day or two, and his son Brooke was with him. 

34 Q. Please state what conversation was held between Mr. Mack- 
all, Sr., and yourself when he came up to Callan’s. 

A. He said I suppose you will destroy that deed after you get this 
one? 

35 Q. What was the character of the deed referred to? 

A. It was the one [ had made out for him to execute. 

36 Q. Was that deed a fee-simple deed or not? 

A. I believe it was. 
454 37 Q. State further the conversation between Mr. Mackall, 
Sr., and yourself upon this occasion. 

A. I told him I would destroy it, and I rumpled it up in my 

hands and said, “ Now it is destroyed.” 
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38 Q. Was any other deed asked for by you or agreed to be exe- 
cuted to you by Mr. Mackall, Sr., at this time or at any time after- 
wards? 

A. After he refused the first deed Mr. Brooke Mackall, Jr., told 
me either a day or two before or after that Robert Christy and him- 
self were in partners, and to go to Robert Christy and state the case 
to him and whatever he, Christy, told me he, Mackall, Brooke, Junior, 
would do. I did so, and Christy told me that I could only get a 
quitclaim deed. | 

39 Q. Did you have a quitclaim ‘deed drawn after this? 

A. Yes, sir. 

40 Q. Who drew that deed ? 

A. Nicholas Callan. 

41 Q. Please state what conversation you may have had with 
Brooke Mackall, Sr., in regard to this quitclaim deed. 

A. I accused Brooke Mackall, Jr., of being the cause of my not 

getting the fee-simple deed. 
455 42 Q. Did Mr. Mackall, Sr., sign the quitclaim deed just 
mentioned ? 

A. Yes, sir. . 

43 Q. Where was he when he signed it? 

A. In Mr. Callan’s office. 

44 Q. Did he sign it when it was first presented to him for execu- 
tion ? 

A. Yes; he signed that deed. 

45 Q. Through whose influence was Mr. Brooke Mackall, Sr., in- 
duced to sign this quitclaim deed ? . ‘ 

A. I presume it was by the influence of Robert Christy. 

46 Q. How many visits did you make to Mr. Mackall, Senior, be- 
fore he executed the quitclaim deed which you have referred to? 

A. I really cannot say. I was uneasy until I got it fixed, and I 
made four or five visits, I think. 

47 Q. Who was present, from your best recollection, during these 
four or five visits, and how often did you find him alone? 

A. I cannot say positively how often I found him alone, but when 
I found him with company he was alone with bis son Brooke. 

48 Q. How long was it after Mr. Mackall, Sr., told you that he 
would meet you at Callan’s and see what he could do was it that he 

did see you at Callan’s office ? 
456 A. It might have been the following day or it might have 
been a day or two after. 7 

49 Q. Did he or did he not, after stating that he would see you at 
Callan’s office, say to you that he would not sign any deed at all? 

A. Yes, sir; he did. He said he would sign the deed, and I had 
the deed in my hand with his wife’s signature on it. Hethen said 
he would not sign that deed at all nor no other deed. 

50 Q. Who was with him at this time? 

A. His son Brooke and Mr. Callan, and perhaps a lady came in 
the office. 

51 Q. How long after this did he sign the quitclaim deed? 
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A. Sometime. It might have been a week or month, probably. 
I am not able to state positively—a week or two. 

52 Q. Before he signed the deed, after his refusal to sign this or 
any deed, how many times did you go to see the decedent ? 

A. I do not know exactly ; five or six times. 


Counsel for complainants at this point retires with witness for con- 
sultation. 


53 Q. To whom did you go and with whom did you advise after 
Mr. Mackall refused to sign any deed ? 
457 A. 1 went to Robert Christy and told him the whole trans- 
action, and he told me that he would or did advise Mr. 
Mackall to give me a quitclaim which was good. I waited for a 
day or so after and I went to Mr. Mackall, Sr., and he told — he 
would sign a quitclaim deed, which he did. 


Counsel hereupon announces the close of the direct examination 
of this witness. 
Adjourned subject to call. 


WasuinoTon, D.C., Feb. 27, 1883. 


Met by agreement at 12.30 o’clock p. m., the complainant, Leon- 
ard Mackall, and his solicitor, Mr. Newton, and the defendant, 
Brooke Mackall, Jr., and his solicitor, Mr. Willoughby, being 
present. 7 

Note.—Whereupon Virginia W. Parker is examined by Mr. New- 
ton, see page —, the cross-examination of Carroll being inserted 
here for convenience meerly. 


WasHINGTON, D. C., March 29, 1883. 


Met pursuant to agreement, the complainant, Leonard Mackall, 
and the defendant, Brooke Mackall, Jr., and their respective solicitors 
being present. 


458 Whereupon cross-examination of Peter CARROLL by Mr. 
WILLOUGHBY, solicitor for Brooke Mackall, Jr., as follows: 


54 Q. Where was Mr. Mackall, Senior, living when you worked in 
his garden ? 

A. He was living on Pennsylvania avenue between 19th and 20th 
streets. 

55 Q. How large was this garden ? 

A. It was a very small one; I can’t describe it by feet and inches ; 
it was about as wide as this room, some portions of it, and runs to a 
narrow point, and about twice as long. He raised nothing in it but 
vines; perhaps a bunch of parsley ; there was not much of a garden. 

56 Q. Whom did you buy the horses and carriage from ? 

A. At a sale of the British minister’s in Georgetown. 

57 Q. Give us the name of the minister and auctioneer. 

A. I can’t give the names of the auctioneer or the minister. Mr. 
Crampton was in charge of the minister’s affairs, but he was not the 
minister, to the best of my recollection. 
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58 Q. What was the color of the horses ? 

A. Bay. 

59 Q. Did you bid them off? 

A. Yes, sir; Idid. — 
459 60 Q. What did you pay? 

A. I can’t say exactly, as there were horses, carriages, 
robes, etc. 

61 Q. Did not Doctor Magruder buy the horses and carriage of 
the British minister, Crampton ? 

A. Is it the white horses ? 

62 Q. Yes. 

A. I don’t know who bought the white horses, but I saw Doctor 
Magruder driving the white horses afterwards. 

63 Q. Did you ever have any talk with Mrs. Mackall about her 
son Brooke? 

A. I went in there one day on some business and she began to 
com plain. 

64 Q. I don’t ask what she said. 

A. I did. 

65 Q. What did you do about it? 

A. I did nothing except gave some friendly advice. 

66 Q. Friendly advice to whom ? 

A. To her. 

67 Q. You never spoke to Brooke about it, did you? 

A. I guess not. 

68 Q. When you wanted to get another deed from Mr. Mackall 
because you had lost poo did you not know that a certified copy 
from the records would answer every purpose? 

A. I never gave it a thought. 

69 Q. Are you at work for various persons? 
460 A. Yes, sir. 
70 Q. How long have you worked for Bancroft ? 

A. About a year. 

71 Q. Do you mean that you have worked for him, and not other 
persons, during the year? 

A. Not on a monthly salary. . 

72 Q. You have done jobs for him, just as for other persons? 

A. No, sir. 

73 Q. Did Mrs. Mackall ask you to see her son Brooke? 

A. Not as I know of; she might and she might not: 

74 Q. Did she go into all particulars of her troubles with her hus- 
band in her conversation with you? 

A. I cannot say she did or did not. She related considerable to 
me, but I cannot say that she told all or a part. 

75 Q. Did she ask your advise? 

A. 1 don’t know that she did directly. I think she asked me what 
I should do under the circumstances. It is so long ago I don’t re- 
member. 

76 Q. Did she speak to you more than once? 

A. Yes, sir. 
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talk the matter over? 


77 Q. Did she ask you to come into the house and sit down and 


A. Well, no; I don’t believe she did. 
78 Q. Did she come out to the garden and talk to you about | 
it? ! 
461 A. No, sir. | 
79 Q. Where did you see her? ) 
A. In the house. + 
80 Q. Did she ask you any legal advice? ; 
A. She only made remarks and complaints; that’s all. 
81 Q. Is it a common thing for ladies for whom you are doing Jobe 
to come and consult with you in relation to their family affairs? 
A. No, sir. 
82 Q. Did you pay the money yourself for these horses and car- 
riages ? 
A. I think it was with a check it was paid. 
83 Q. Whose check ? 
A. Mr. Mackall’s. 
84 Q. What was the amount? 
A. I disremember. 
85 Q. Was it as much as $500.00? 
A. It must have been, more or less. 
86 Q. Did you deliver the check ? 
A. I cannot say. I think I only bid them in. 
87 Q. Was Mr. Mackall] at the sale? 
‘A. Yes, sir. 
88 Q. Were the horses and carriages all bid in at one bid? 
A. No, sir. c 
89 Q. How many bids? , 
A. The horses at one, the carriages another, and the robes a third. 
90 Q. One check given for the whole ? 


462 A. Yes, sir. 


to-morrow. 


times once a week. 


91 Q. You would be somewhat surprised, would you not, 
to learn that Mr. Crampton did not have any bay horses, and 
that those horses and carriages were purchased at other places and 
of other parties ; that one horse was bought of one man and another 
of another, and at different times? 

A. They were bought at Mr. Crampton’s sale, the: first pair that 
Mr. Mackall owned, whether they belonged to Mr. Crampton or not. 
92 Q. Where was this sale? 

A. That I cannot tell from memory. 


Redirect examination by Mr. Newton: 


93 Q. Please state about how often you did work for Mr. Mackall, 
Sr., in connection with his premises and his garden. ~: 
A. I cannot say. I might work an hour to-day and 15 minutes 


94 Q. About how often did you go to Mr. Mackall’s house during 
the time you have spoken of? 
A. Sometimes twice a day, sometimes twice a week, and some- 
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95 Q. Would you or would you not be sent for by Mr. Mackall or 
his wife? 
A. No, sir. 
463 2 Q. About how often did you work in Mr. Mackall’s 
en ! 

A. Sometimes half an hour, sometimes 15 minutes; I cannot say 
how often. 

97 Q. Please state of what Mrs.,Mackall began to complain when 
you say, on cross-examination, that when you went in there one 
day she began to complain. 

A. A complaint about her son Brooke. 

98 Q. Go on; state what she said. 

A. She said that he was the cause of the trouble between herself 
and husband. — 

99 Q. Are you regularly employed by Mr. Bancroft by the year? 

A. By the month. 

100 Q. For whom else do you work at present, and for whom else 
have you worked within the year? You havestated you have been 
in employ of Mr. Bancroft on monthily salary. 

A. By the Secretary of State, Mr. Frelinghuysen; Mr. Jolin Davis, 
assistant Secretary of State; Mr. Bonaparte, Mr. Payson, Mr. Kauff- 
man, and many others too numerous to mention. 


Mr. Willoughby, solicitor for the defendant, being obliged to leave 

, the city, the witness signs his deposition, with the understand- 
464 ing that Mr. Willoughby reserves the right to recross-examine 
in respect to the sobleont testimony hereafter, should he deem 


the same necessary. 
PETER CARROL. 
Subscribed and sworn to before me this 29th day of March, A. D. 


1883. 
E. D. F. BRADY, 
Examiner in Chancery. 


Deposition of Virginia W. Parker. 


Fes. 277TH, 1883. 


Vircinia W. PARKER, a witness of lawful age, residing in the 
city of Washington, in the District of Columbia, produced on be- 
half of the complainant-, being first duly sworn according to law, 
deposes and says in reply to Mr. Newron: 


1 Q. Please state your full name and place of residence. 

A. Virginia W. Parker; No. 923 10th street N. W.,in this city. 

2 Q. Did you know the late Brooke Mackall ? 

A. Yes, sir. ; 

3 Q. When did your acquaintance with him begin? _ 

A. I can’t be correct in regard to dates; but I think in fall of 
1872. 
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4Q. Please state the circumstances connected with your becom- 
ing acquainted with him. 

A. He came to house No. 416 10th street N. W. to get rooms and 

board. 
465 5 Q. Who was keeping this house at that time? 
A. I was keeping the house and my sister was catering for 
it. The old gentleman applied to me for rooms. 

Q. What was the substance of the convers-tion with the deceased 
the first time you saw him ? 

A. He did not appear to be satisfied with the place where he 
roomed and boarded. He said he would like pleasanter rooms, 
where he could have better board and more homelike appearances 
and surroundings. He particularly dwelt upon the board. 

7 Q. Who was with him on this occasion ” 

A. He was alone. 

8 Q. Did he make any contract at the time with you as to board ? 

A. No, sir; he said he could not do so until he saw his son Brooke, 
who would come with him. 

9 Q. Did the deceased say anything as to his business occupation 
or as to his property or not? 

A. Not at that time. 

10 Q. When did you next see the decedent ? 

A. I don’t remember whether the next time he came he brought 
his son Brooke with him or not. It may have been the next day or 

a few days after. 
466 11 Q. Did the deceased commence to live with you at your 
house after the occasions referred to or not? 


A. After he brought his son to look at the rooms they agreed, as 


I understood it, to take rooms in the house, and also to take board 
from my sister, who was catering for the house. 

12 Q. How long did the deceased live at your house ? 

A. A year or something less than a year; certainly nine months, 
as well as my recollection serves me. 

13 Q. During the period of his residence at your house what was 
the character of the relation of the decedent to yourself and the 
members of your family ? 

A. The relations were of the most amicable character during the 
whole period—the most pleasant character. 

14 Q. What were your observations of the character of the de- 
ceased as a man during the time he lived at your house? 

A. My observations were that he was a sunny, genial, social na- 
ture. We regarded him in the light of a Christian, high-toned, 
honorable gentleman. 


15 Q. What was his character peculiarly as to his regard for 


home and for the refined comforts of home life? 
A. He seemed to be thoroughly domestic in his tastes, 
467 spending the greater portion of his time at home in his room 
or around the house in the parlors. 
16 Q. Please state any incident or incidents you may remember 
touching the appreciation of the deceased for home society and the 
society of young ladies 
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A. He was especially fond of the society of young ladies, and 
showed his fondness for them by wanting them near him. He ex- 
age the greatest fondness for my daughter Ida. At such times 

e would express the pain he suffered by being deprived of the so- 
ciety of his own daughters. He seemed to entertain a special affec- 
tion for his daughters. He said he loved his sons, but loved his 
daughters better. 

17 Q. Did the decedent have the use and control of much money 
during the time of his residence at your house or not? 

A. I never saw him have any money, and I never knew him to 
spend any. 

18 Q. Please state any incident or fact that may have occurred 
a the subject of the decedent’s means whilst he lived at your 
10uUSse. 

A. From observation we did not think he had any means. We 
did not know whether it was poverty or parsimony, he never ap- 

peared to have money. We were led to think that because 
468 none occasion at Christmas he wanted to make a present 

to my daughter and gave her a dusting pan and brush, re- 
marking at the time that he would like to give her something hand- 
some, but he did not have the means to get anything. 

19 Q. Please state further the impressions which may have been 
formed in your mind during the time of his residence at your house 
of the condition and financial relations of the deceased. 

A. He never sry to have any .money.and did not transact 
any business with us personally. The bills for room rent and board 
were paid by Mr. Brooke Mackall, Jr. : 

20 Q. Was it or was it not a subject of remark or surprise to your- 
self and others that the deceased had no money ? 

A. Yes; but we did not know whether he was poor or whether 
it was parsimony on his part. 

21 Q. What was the relation between the deceased and the defend- 
ant, Brooke Mackall, Jr., made evident to you in his going in and 
out of your parlor and house and in his association with the ladies 
of the family and others? 

A. I think he seemed to be under a restraint in the presence of 
his son ; when his son was absent he was agreeable enough ; when 

he would hear. Brooke’s steps about the house he would ex- 
469 claim, “Is that Brooke?” and he would then seem to be under 

a restraint when Brooke came around. The relations between 
father and son seemed to be pleasant enough with that exception. 
He seemed to be afraid of offending Brooke in some way. This was 
the result of our observations. ; 

22 Q. Was the decedent, or was he not, dependent upon Brooke 
Mackali, Jr., for his board and room rent? 

A. I don’t know; I could not say. On one occasion he said that 
his son collected the rents and disbursed the money. 

23 Q. Was the relation between the deceased and Brooke Mackall, 
Jr., during their residence at your house always friendly or not? 

A. Well, they appeared to be up to a few weeks before they left 
the house. They seemed to have some difficulty over the purchase 
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of a carriage or drag. I think they were several weeks in the house 
that they did not speak unless they spoke in their rooms—that is, as 
I remember. ‘The father said that they did not speak. I don’t know 
the particulars of the trouble, but I know it was over the purchase 
of this carriage. 

24 Q. Please state any remarks that you may have heard the dece- 
dent make in connection with this trouble between the son and him- 

self. 
470 A. The old gentleman seemed to be very much distressed 
over the matter, and said to me that Brooke, his son, had 
said some very bitterand unkind things to him. He used the quo- 
tation from King Lear, “ How sharper than a serpent’s tooth is it 
to have a thankless child.” 

25 Q. When did the deceased leave your house? 

A. I can’t be correct as to dates, but it was during the spring or 
summer of 1873. His son left first. 

26 Q. Please state the circumstances connected with the dece- 
dent’s condition during the several weeks immediately before his 
leaving your house. 

A. He seemed very much troubled.in mind about something. 

27 Q. What was his financial condition during these several 
weeks ? ' 

A. I could not state, but I do not think he had any money, be- 
cause he did not pay the room rent due when he left. 

28 Q. How long before his father’s leaving your house was it that 
Brooke Mackall, Jr., left ? 

A. I could not state positively, but I think it was several weeks ; 
it may have been a month. I think it was, probably. 

29 Q. Please state the circumstances connected with Brooke Mack- 
all, Jr., in his act of leaving your house. 

A. He made no explanation to us why he left. One day, in 
471 his father’s absence, he went into their rooms and took his 

o baggage and broke open the wardrobe door, took his clothes, 
and leit. 

30 Q. Did or did not the deceased make any remarks or indicate 
any feeling in your presence connected with the act of Brooke 
Mackall, Jr., you have referred to ? 

A. Only that he expressed himself as being very much hurt; he 
dwelt considerably on the pain it gave him. Hé seemed to be very 
much distressed in mind in every way. 

31 Q. Do you remember the particular manner in which the de- 
cedent left your house at the time he finally left it? 

A. So far as his relations with the family, they were very pleasant. 
He left owing two months’ room rent, which he said his son Brooke 
would pay. 

32 Q. Has Brooke Mackall, Jr., ever paid that debt ? 

A. No, sir; not in money; he did some little business in a law 
matter subsequently for me. I think I said to him that I consid- 
ered it an equivalent for the money due me. This was nearly three 
years after they left the house. 

33 Q. Did he approach you or you him in regard to that business ? 
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A. I Se him. 

34 Q. What baggage did Mr. Brooke Mackall, Senior, have when 
he left your house ? 

A. A trunk or trunks—I don’t remember—and some other 

472 little articles; the usual baggage of a gentleman. I thought 

in answering that you were asking about Brooke Mackall, 

Jr.’s, baggage. I cannot say positively whether Mr. Mackall, Senior, 

had any baggage or not. I don’t know whether they had a trunk 
or trunks in their room. : 

35 Q. Do you remember or not that Brooke Mackall, Jr., had bag- 
gage whe- he left vour house? 

A. To the best of my knowledge he had. 

36 Q. You do not remember the fact of Brooke Mackall, Senior, 
having baggage when leaving your house? Did I understand you 
to give that as your recollection and as you have stated it? 

A. Yes, sir. 

37 Q. That is, that he did not have baggage ? 

A. I don’t remember whether he had or not. 

38 Q. What was the styles in which the defendant, Brooke Mackall, 
Jr., lived during the time he was at your house? 

A. What do you mean, morals? 

39 Q. No, his dress. 

A. He dressed handsomely and well. 


Counsel for complainants hereupon announces close of direct ex- 
amination. ' 

Cross-examination postponed until next session at request of coun- 
sel for Brooke Mackall, Jr. 

Adjourned subject to call. 


473 WasuHinaTon, D. C., March 3rd, 1883. 


A session was called by the examiner, at the request of so- 
licitor for complainants, for one o’clock p. m. this day. 

Whereupon the parties and their respective solicitors met; but, 
after waiting for some time and no witnesses appearing, the exam- 
iner adjourned subject to call. 

E. D. F. BRADY, 


Examiner in Chancery. 


WasuHinoTon, D. C., March 5th, 1883. 


Met at one o’clock this day by agreement of counsel, the parties 
and their respective solicitors being present. 

Whereupon Mr. Newton, solicitor for complainant-, offers the wit- 
ness, Virginia W. Parker, for cross-examination. 

Mr. Willoughby announced his inability to finish the cross-exam- 
ination of the witness at this session, and asked that the same be 
postponed until next session. 

Whereupon Mr. Newton, solicitor for complainant-, simply states 
that the witness, Mrs. Parker, is present for cross-examination ac- 
cording to appointment, and that the counsel for defendant, Brooke 
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Mackall, Jr., being present, he demands that he proceed to 

474 __ exercise his right to cross-examine the witness or be prepared 

for the possibility of the testimony of this witness being closed 
without the exercise of the right of cross-examination. 

Whereupon, after recross-examination of Robert Christy, noted 

elsewhere, adjourned to Tuesday, March 6th, 1883, at one o’clock 


p.m. 
E. D. F. BRADY, Examiner. 


WasHinoTon, D. C., March 6th, 1883. 


Met pursuant to adjournment, the complainant and his solicitor, 
Mr. Newton, and the defendant, Brooke Mackall, Jr., and his solic- 
itor, being present, but, no witnesses appearing, adjourned subject 


to call. 
Ec. D. F. BRADY, 
Examiner of Chancery. 


Wasuineton, D. C., March 8, 1883. 


Met, pursuant to call, at one o’clock p.m. on this day, but, owing 
toabsence of Mr. Willoughby, solicitor for defendant, Brooke Mackall, 
Jr., he being engaged in the equity court, a recess was taken to 3 
o'clock p. m. 

The witness, Mrs. Virginia Parker, was present at one o'clock 
p. m. 

Makcu 8tu, 1883—8 o’clock p. m. 
Met at 3 o’clock p. m. 
475 All parties present, but witness, Mrs. Parker, failing to ap- 
pear, adjourned to a day to be hereafter agreed upon. 
E. D. F. BRADY, Evaminer. 


Wasuinaton, D. C., March 13th, 1883. 


Met this day at 3 o’clock p. m., the complainant, Leonard Mackall, 
and the defendant, Brooke Mackall, Jr., with their respective solic- 
itors, being present. 


Whereupon cross-examination of Mrs. Vircinta W. Parker by 
Mr. WILLOUGHBY, solicitor for defendant: 


40 Q. Was Mr. Mackall, Sr., while he was at your house, com fort- 
ably clothed ? 

A. Yes, sir. 

41 Q. Did he say anything to you about how his children, other 
than Brooke, had treated him ? 

A. No, sir; he said nothing. He remarked that Brooke was the 
only one of the children who had taken sides with him, as well as 
I can remember. 

42 Q. How about the other children ? 

A. Nothing against them at all. 

43 Q. While he was at your house he had the necessary comforts, 
such as room, fire, furniture, &c., had he not ? 

A. Yes, sir. 


“wig 


nT 


eed | f 


BROOKE MACKALL, JR., ET AL. 211 


44 Q. Did Mr. Mackall tell you the cause of the difficulty 
476 a him and his son Brooke shortly before he left your 
10use ? 

A. Yes, sir. 

45 (). What was it? 

, A. He said it was in reference to the purchase of a carriage or 
rag. 

46 Q. Was it not in reference to.a pair of horses? 

A. Yes; horses and carriage; a team. 

47 Q. You understood that Brooke opposed this purchase, did you 
not, and that was the cause of the difficulty ? 

A. Yes, sir. He said he thought he had a right to use his own 
money as he felt disposed. 

48 Q. He had money, then, with which he purchased this team, 
iad he? 

A. I so inferred from the remark. 

49 Q. You say that the deceased seemed to be under a restraint 
in the presence of his son Brooke. What was the nature of that 
restraint as you understood it? | 

A. I particularly observed it when he was associating with the 
ladies in the house. 

50 Q. Do you mean, then, that he seemed to be under some re- 
straint in reference to his associating with ladies? 

A. Yes. When in the parlor with the ladies he would be con- 
versing pleasantly and would suddenly become silent upon hearing 
Brooke’s footsteps. 

51 Q. I suppose, then, you mean, do you not, that he did not want 

his son Brooke to think that he was associating too much with 
477 the ladies or paying special attention to the ladies ? 
A. That was my impression, that Brooke was opposed to 
his paying special attention to the ladies. 

52 Q. You knew he was divorced at that time ? 

A. Yes, sir; I supposed at that time divorce was absolute. 

53 Q. That is what you mean by the restraint that you speak of, 
is it? 

A. It was upon those occasions that I noticed it. 

54 Q. He never seemed to be in fear of his son Brooke? 

A. No, sir; I could not use the word fear; restraint is what I call 
it. I distinguish a difference between fear and restraint. 

55 Q. Did I understand you just now to say to Mr. Newton that 
you meant restraint, and not fear ? 

A. You did. 

56 Q. Why did you make this reference just now to Mr. Newton? 


Mr. Newton wishes to state that the witness was not addressing 
him, as he had asked no question at all. 


A. Well, at an interview with Mr. Newton he asked me if Mr. 
Brooke Mackall, Sr., ever showed any fear of his son, Mr. Brooke 
Mackall, Jr. I said, No; I could not use the word fear, but restraint 

on certain occasions and under certain circumstances. 
478 57 Q. What did he say then ? 
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Objeetion.—Objected to by Mr. Newton on ground that if the pro- 
noun “he” relates to me it is obviously impropper. 


A. 1 don’t remember. 
58 Q. Did he tell you that it was important that you should use 
the word “ fear” instead of “ restraint,” or words to that effect? 


Objection.—Mr. Newton objects to all questions touching any pri- 
vate conversations he may have had with the witness for reasons of 
obvious impropriety and as unprofessional. 


A. No, sir; he did not. 
59 Q. State all that took place at that interview. 


Objection.—Mr. Newton objects to the question-, as they are in- 
jected by the defendant, Brooke Mackall, Jr.,and partake of the 
character of scurrilous matter touching his, counsel’s, rights, which 
cannot be gone into during examination of a witness. 


A. I cannot recall ail that was said. The conversation was bear- 
ing upon the testimony, of course. 

60 Q. State what you can recollect in reference to using the word 
“fear” instead of “ restraint.” | 

A. As far as I recollect, Mr. Newton was asking me about what 
testimony I could give. He did not say it was important to use 

the word fear; he simply made the remark that perhaps 
479 I was too conscientious. That was all that was said on that 
matter. 

61 Q. Did I understand you, then, that when you declined to state 
that the deceased was in fear of his son, instead of saying that there 
appeared to be a restraint under certain circumstances, it was in ref- 
erence to that that he made that remark, “ You are perhaps too con- 
scientious? ” 

A. Well, he did not say it was important to use the word “ fear.” 
I told him that I could not use the word “ fear,” but “ restraint.” In 
relating the circumstances under which Brooke Mackall, Sr., ap- 
peared under restraint it was then that Mr. Newton made that 
remark that perhaps I was too conscientious. 

62 Q. Who first came to see you about giving your testimony in 
this case? 

A. Mr. Leonard Mackall. 

63 Q. How many times? 

A. Only once. 

64 Q. How many times did Mr. Newton come to see you about it? 

A. I don’t remember; several times or perhaps only once or twice. 
I think it was twice—that is, in reference to the testimony. 

65 Q. Did anybody else see you in reference to this testimony ? 

A. No, sir. 

66 Q. Did Mr. Newton state the condition of this case fully ? 
480 A. Well, I don’t know. He stated what it was about. 
67 Q. Did he exhibit considerable bitterness in the ease? 
A. Well, he showed considerable interest in his client. 
68 Q. I mean against his opponent. 
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A. Not more than lawyers usuallydo. They all become partizans, 
I believe. 


Redirect examination — Mr. Newron: 


69 Q. You have testified in this cause free from any attempt upon 
my part to suggest your line of testimony, have you, or have you 
not? 

A. I have. 

70 Q. Please state any further incident or incidents that may have 
occurred to you since your direct testimony in reference to the in- 
fluence of Brooke Mackall, Jr., over his father during their residence 
at your house. 

A. Some little things. I will state that upon one occasion upon 
moving some furniture in the room I suggested to Mr. Mackall, Sr., 
the changing of some furniture in his room, the one which he 
and his son occupied, and the old gentleman objected, remarkin 
that it would displease Brooke. I said to him I would do as it 
suited me, and he replied that he wanted to live in peace and har- 

mony. | 
481 71 Q. Did you or did you not regard Mr. Mackall, Senior, 
as having property during his residence at your house? 

A. Well, we were at a loss what to think. We heard he had 
property, but we never saw him with any money. 

72 Q. In answering as follows the question put upon cross-exam- 
ination, that he, “ Mr. Mackall, Sr., said he thought he had a right 
to use his own money as he felt disposed,” wasit your impression or 
not at the time of his using this remark that he was referring to his 
property, real estate, or property of other character? 

A. Well, we had heard that he had sold some property and had 
realized some money and had made the purchase out of the money to 
which Mr. Brooke Mackall, Jr., objected on the ground of extrava- 
gance. Mr. Brooke Mackall, Sr., did not tell me that. I heard it 
from other parties. 

73 Q. Was or was not this on purchased by Mr. Mackall, Sr., 
a carriage, pair of horses, and harness to suit? . 

A. Only from what the old gentleman said. He told us that he 
had Thame # a fine team, a drag and horses, and I think a buggy. 
I don’t know anything about the harness. I think he said he 

bought them in Baltimore. 
482 74 Q. Was or was not Joseph B. Hill, Jr., living at your 
house during the time Mr. Mackall, Sr., lived there ?. 
_ A. Yes, sir; part of the time he took his meals there and part of 
the time, I think, he occupied a room there for a time. 

75 Q. Was he or was he not trustee of Mr. Brooke Mackall, Sr., 
controlling his real estate? 

A. I don’t know. He had something—a business association—to 
do with it. I am not certain of what nature it was. 

76 Q. From whom did you receive the information that Mr. 
Mackall, Sr., had sold real estate and had realized some money ? 

A. My sister told me, and I think she learned it from her hus- 
band, or Mr. Mackall, Sr., may have told her. 
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77 Q. Is it likely or not that this information originally came 
from the trustee, Mr. Hill, who was the only person who could have 
sold any of the real estate of the decedent ? 

A. I don’t know; he may have been the informant. 

78 Q. Please state the circumstances, including all that you have 
stated, connected with the relation between Brooke Mackall, Sr., and 
Brooke Mackall, Jr., during their residence at your hoyse, showing 
the restraint under which the deceased was of Brooke Mackall, Jr., 

that caused me, counsel for complainants, to state that per- 
483 haps in your not being willing to use the word “fear” in- 

stead of the word “restraint” to describe that relation you 
were “ too conscientious.” 

A. I noticed that Mr. Mackall,Senior, seemed to be under restraint 
in the presence of his son Brooke when in the society of ladies. 
For instance, when Mr. Mackall, Senior, was in the parlor in com- 
pany with ladies apparently enjoying himself, laughfing and con- 
versing, when Mr. Brooke Mackall, Jr., came in he would suddenly 
become silent, or when he heard him approaching he would ex- 
claim, “ Is that Brooke?” and cease conversing. 

79 Q. Was or was not the substance or in some degree the results 
in producing an impression upon your mind of the relation of 
Brooke Mackall, Senior, to the defendant of the incident which vou 
have related in redirect testimony of the decedent’s remark to you 
in your suggesting a change in the location of the furniture of his 
room—was or was not the substance or in some degree the results 
of the above incident expressed by you in my presence when I 
stated that perhaps you were “ too conscientious ” in expressing the 
relation as that of “restraint” instead of using the word 

“fear?” 
484 A. I thought there was some unexplained reason why he 
did not want to offend his son. I had this incident in my 
mind at the time in connection with the other in showing the re- 


straint. 
V. W. PARKER. 
Subscribed and sworn to before me this 13th day of March, A. D. 


1883. 

E. D. F. BRADY, 
Examiner in Chancery. 
Adjourned subject to call. 


Deposition of George E. Kirk. 


FeBrvARY 28, 1883. 
GEORGE E. Kirk, a witness of lawful age, residing in the city of 
Washington, in the District of Columbia, being first duly sworn ac- 
cording to law, deposes and says,in reply to interrogatories by Mr. 
NeEwrToN, solicitor for complainants : 


1 Q. Please state your full name and occupation and residence. 
A. George E. Kirk; house-painting; and residence 920 E strect 
N. W. 
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2 Q. How long have you lived in the District ? 

A. I was born in Georgetown, and have resided in the District the 
greater portion of my life. 

3 Q. Were you acquainted with the late Brooke Mackall ? 

A. [ was. | 

4 Q. Please state at or about what time you became acquainted 
with him. 

A. I cannot state exact date, but somewhere between 1872 and 

1875. ; 
485 5 Q. Did the deceased have any conversation or conver- 
sations with you upon any special subject during hislife? If 
so, please state it. 

A. He did, especially in regard to his impecunious condition, 
frequently speaking of an amount of money which he expected to 
get from the Government, the exact amount of which I cannot state, 
though it was some thousands of dollars. eager meg in conver- 
sation, he stated that the. money had been collected by his son 
Brooke, whom I never saw or knew, to my recollection. He then 
complained that his son had his property by some trust or deed or 
something, and that he got the money from the Government and 
refused to give him any portion of it for his support or mainta- 
nance or a very meagre support. I know he was very demonstra- 
tive and denunciatory of his son Brooke’s treatment. I am satisfied 
that he stated to me the reason why this deed or trust, whatever it 
was, was made to his son, but cannot positively fix in my mind at 
this late period of time. .) 

6 Q. Did the deed or trust—a slight recollection of which you 
refer to—appear from conversation with the deeedent to have been 
executed to Brooke Mackall, Jr., or to some other person as trustee 

of Brooke Mackall, Senior ? 

486 A. That I cannot answer; but I am under the impression 

that there was some suit pending which he considered un- 
just, but what it was I cannot now remember, and should not have 
remembered what I have stated from my knowledge but for my 
sympathy for his condition, which seemed to me very unnatural in 
a son towards a parent. 

(). How often did these conversations occur? 

A. From the period of our first acquaintance until about 1879, 
when I lost sightofhim. He frequently called at my place of busi- 
ness when I was on Pennsylvania avenue and on Louisiana avenue 
near 6th street, and in the Seaton building, and at my house, on 
E street, at my front door in warm weather. 

8 Q. Please state the habits of the decedent in respect to convers- 
ing with you on this special subject. 

A. He was very communicative to me. I never broached the 
subject. It was voluntary entirely on his part. I had no disposi- 
tion to inquire into his private affairs. I never should have asked 
about them. 

9 Q. Were these conversations had with you continually from 
month to month or week to week ? 

A. I think you have that in a former answer. It was casually, 
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as we would meet on the street, at my house or place of busi- 


487 ness. As to stating the continuancy or as to how often, it is im- 


possible for me to state. It was only casually—as we met. They 
occurred more frequently at my place of business, and it was sel- 
dom, if ever, I met him that he did not refer to it. 

10 Q. Please state specifically and more in detail the burden and 
substance of the conversations the deceased had with you during 
the period of time referred to. 

A. I cannot say, beyond the fact that this thing occurred fre- 
quently and he made these communications to me. I thought the 
old gentleman was under great mental stress and he sought me from 
some cause which I cannot and never could tell, excepting, perhaps, 
that he took some fancy to me from some cause or other to unbosom 
himself to me in his afflictions. I don’t know that I can give the 
details any better than I have, for the time has been very long. 

11 Q. What were the afflictions concerning which the deceased 
unbosomed himself to you, and what was the cause of the mental 
stress under which he seemed to be, as you have stated ? 

A. He seemed to be aggrieved or hurt at the treatment he received 
from his son, Brooke Mackall, Jr., and his impoverished condition 
by reason of his son’s treatment. 


488  Cross-examination by Mr. WILLouGHBy : 


12 Q. Are you an intimate friend of Leonard Mackall ? 

A. I have known him since probably 1860 or 1861, but there 
never has been a great deal of intimacy between us. 

13 Q. Were you not in the Confederate service together ? 

A. I was. 

14 Q. Have you heard of Brooke Mackall, Jr., taking part in the 
litigation between you and Thomas E. Young? 

A. If there is anything of that sort this is the first I have ever 
heard of it. 

15 Q. Can you tell how you came to be called here as a witness ? 

A. Yes, sir; Mr. Leonard Mackall called on me to know if I had 
not been intimately acquainted with his father and whether I had 
ever heard him mention the subjects now at issue. I gave him, as 
near as | could recollect at that time, the information I have here- 
tofore stated, or the substance of it. I had not seen Mr. Leonard 
Mackall before that for nearly a year. I very seldom see him. If 
I have seen him I have forgotten it. 

16 Q. Did he tell you what was the issue in this case ? 

A. Yes, sir. 

17 Q. How came you to be acquainted with the deceased Mr. 

Mackall ? 
489 A. That I can’t positively state. I don’t know whether it 
was while he boarded at the Rev. Dr. McLean’s house or 

whether I was acquainted with him before that; but I think it was 
before. 

18 Q. Did you understand him to say that Brooke Mackall, Jr., 
had a deed of his property which gave him control of it? 
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A. It was either a deed, a deed of trust, or a power of attorney, 
but I cannot positively state now which. 

19 Q. Did he say how long he had had it? 

A. He did not; I can’t remember that he did. 

20 Q. When was that? 

A. My impression is that it was when we first became acquainted 
that he introduced the subject, and it continued through our inter- 
course. 

21 Q. When did you last see him ? 

A. I have nothing to impress my mind with that; I think it was 
some time in 1879; towards the latter part of 1879. 

22 Q. When was it he said the money had been collected from 
the Gover-ment ? 

A. I can’t say exactly the time. When I first became acquainted 
with him he was in anticipation of receiving that money. He sub- 
sequently told me it had been collected by his son Brooke. I can- 
not state the date nor the year in which he told me that the money 

had been collected. 
490 23 Q. Was it later than 1875? 
A. I cannot state,for I do not know. I cannot fix the date 
or the place of any one of these conversations. They began in 1872 
and continued on until 1879. 


Redirect examination by Mr. Newton: 


. 24Q. Was the deed or the deed of trust or the power of attorney 
spoken of in such a way as to make anything more than a mere 
vague impression on your mind, if they were spoken of at all ? 

A. Nothing to impress my mind. I thought it very strange that 
the old gentleman could not revoke or correct it in some way and 
so expressed myself. 

25 Q. Was it the fact of a deed or an instrument in writing or the 
fact of the decedent’s stating that Brooke Mackall, Jr., controlled his 
property that has made this impression on your mind after so long 
a period of time of the decedent's mentioning a deed ? 

A. The impression made upon my mind at the time by what a 
peared to be, from some cause unknown to me, irrevocable, or a dis- 
inclination from some cause to revoke, and the unfortunate position 
in which he had placed himself and the repeated conversations upon 

that subject made a lasting impression upon my mind. 
491 26 Q. Whatever that fact was, was or was not the decedent 
continually rebelling against it in his intercourse with you? 

A. As often as he saw me he spoke upon the subject with a great 
deal of feeling. 

27 Q. Do you or do you not know that as a business man and a 
man of intelligence that had the instrument which made this vague 
impression on your mind been a will or a power of attorney the de- 
cedent could have revoked either one at bis pleasure ? 

A. Certainly Ido. As I stated before, I was induced to believe 
that there was something behind or reason which I did not know of 
for his not — done so. ) 
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28 Q. Was it or was it not a fact, in all probability, that the deed 
which seems to have made this impression on your mind was a deed 
of trust, executed in April, 1873, by the deceased to Joseph B. Hill, 
which gave Hill control as trustee and as in fee simple of all of 
decedent’s real estate in this District ? 

A. This I cannot answer with any definite certainty. He may 
have stated the circumstance or the fact of this deed of trust, and 
probably did, but I cannot answer positively. 

29 Q. Did the decedent mention or state to you within your pres- 

ent recollection any fear of collusion between the trustee Hill 
492 and Brooke Mackall, Jr., with any complaint as to his fear of 
being defrauded of his property ? 

A. He referred to the fact that he was defrauded out of the use 
and benefit of his property. 

30 Q. By whom ? 

A. By this title or trust, whatever it was, his son, Brooke Mackall, 
Jr., had of his property. 


Counsel announces close of redirect examination. . 
G. E. KIRK. 


Subscribed and sworn to before me this 28th day of February, A. 


D. 1883. 
E. D. F. BRADY, 
Examiner of Chancery. 


Adjourned subject to call. 
E. D. F. BRADY, Examiner. 


WasuinatTon, D. C., March 24, 1883. 


Met pursuant to agreement at one o'clock p. m., at office of General 
Henkle, the complainant, Leonard Mackall, and his solicitor, Mr. 
Newton, and the defendant, Brooke Mackall, Jr., being present. 


Deposition of Mrs. Elizabeth W. Robertson. 


ELIzABETH W. RoBERTSON, a witness of lawful age, residin 
493 in the city of Washington, in the District of Cabambla, called 

on behalf of the complainants, being first duely sworn accord- 
ing to law, deposes and says;in reply to interrogatories by Mr. New- 
TON : 


1 Q. Please state your full name and place of residence. | 

A. Etizabeth W. Robertson, No. 611 Louisiana avenue, N. W., in 
this city. 

2 Q. Were you acquainted with the late Brooke Mackall ? 

A. I was. 

3 Q. Please state when, where, and under what circumstances your 
acquaintance with him began. 

A. In the summer of 1874, at No. 322 43 street N. W., in this 
city. He came to room at my house with his son, Brooke Mackall, 


Jr. 
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4 Q. Did the decedent and Brooke Mackall, Jr., occupy quarters 
in you- house after the time stated ; and, if so, for how long a period ? 

A. About one year they occupied a room in my house. 

5 Q. Who made the contract with you for this room ? 

A. Brooke Mackall, Jr. 

6 Q. Please state your observation of the character of the de- 
— Brooke Mackall, Jr., during the time he lived at your 

ouse. 
494 A. He was arrogant, tyran-ical, and dictatorial. 

7 Q. Please state any incident or incidents that may have 
occurred whilst he lived at your house going to illustrate the char- 
acter of Brooke Mackall, Jr. 

A. I will state his actions towards myself. On the 30th day of 
August, 1875, I was going to move from that house, and 30 days 
before that I had given Brooke Mackall, Jr., notice to that effect. 
That morning his father occupied the room, and I went to him, the 
father, and asked him if I might remove the carpet. He gave me 
permission and said I could do so willingly, and he went into the 
parlor to read while I did so. While my servants were in the act 
of taking up the carpet Mr. Brooke Mackall, Jr., came, very much 
excited, and wanted to know “ what in hell” they were doing, and 
“by whose orders” they were removing the carpet. I was in the 
adjoining room. He forbid the servants removing the carpet ; acted 
very rude and used very profane language. I could not repeat all 
he said. I stepped out of asked him if he was addressing his tyran- 
nical abuse to the servants or to me, and his reply was, “To you, 

madam.” Hesaid that I had no right té come in and remove 
495 the carpet; that the room was his. I told him that I had 

asked permission of his father and had got it. He replied 
that his father had néthing to do with the room; that he was an 
outside party entirely. He was rude and abusive to me. I told 
him that I considered the room was mine, that I had always re- 
served the right to look after it and see that it was in vrder, and 
that he had failed to pay me any rent for nearly two months, and 
that I considered it my privilege to do as I pleased with the things 
in the room. His abuse had aroused all the meanness and ugliness 
of my disposition, and I called him a coward and told him that if 
my husband or brother had been in the city he would not have 
dared to insult me ag he did. 

8 Q. Did Brooke Mackall, Jr., pay you the full amount of indebt- 
edness for rent before you left this house? 

A. He did not. 

9 Q. How much was in arrears of the indebtedness ? 

A. I told him that I would go to Mr. Christy and tell him how 
he had treated me, which I did; and when I was talking to Mr. 

Christy in the lower hall, Brooke Mackall, Jr., came down 
496 _ the stairs and said to Mr. Christy, “ The woman don’t know 
what she is talking about.” Mr. Christy replied, “ Why, 
Brooke, | am surprised’; Mrs. Robertson is nervous; has had some 
things to annoy and worry her, and therefore is excusable in 
what she has done.” Brooke Mackall, Jr., came back upstairs, 
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and threw $20.00 at me, which was the room rent for month of 
July, and said, “ Madam, I will not pay you this month’s, August, 
rent.” . I asked him who he would pay it to, and he said, “ To your 
landlord.” I then asked my landlord to take an order on him for 
$20.00, the month’s rent. Mr. Purdy was my landlord. At first Mr. 
Purdy refused to take the order, and I told him that I could not 
move without he did; that Mr. Mackall would not pay me, and 
then he accepted it. I met Mr. Purdy over two vears after that 
time, and he told me that Mr. Brooke Mackall, Jr., had not paid 
him up to that time. 

94 Q. Please state any incident or incidents that may have oc- 
curred, whilst they occupied a room at your house, going to show 
the character of the relation between Brooke Mackall, Jr., and his 
father. 

A. One morning I met Mr. Mackall, the deceased, on the 
497 stairs coming up, and he seemed to be very sad and had tears 
in his eyes, in fact he was crying. [ inquired what was the 
matter, was he sick? He replied that he was not sick ; said that it 
was ingratitude; repeated it twice,and went tohis room. Next day 
he told me that his son Brooke had forbidden him coming into the 
office, and told him that he would not have him there, that it was 
not pleasant for Col. Christy. He, Mr. Mackall, the deceased, said 
that he knew that Col. Christy did not object to his sitting in the 
office, that is was his son, Brooke’s, arrogance. He has told me 
frequently at other times that Brooke was very unkind to him, and 
that Brooke would not speak to him for a month at a time. 

10 Q. Did you see any evidence of Mr. Brooke Mackall, Sr., hav- 
ing control of ready money or not during the period of his residence 
at your house? 

A. He told me that he had not. He said that he boarded ata 
place where he did not like the table; that the food, especially the 
meats, were not cooked to suit him. I asked him why he did not 
change, and he replied that Brooke was satisfied, and that he, Mr. 
Mackall, Sr., did not Kave the money to go where he pleased or 

where he would like to. 
498 11 Q. Did the relation as acquaintance between the dece- 
dent and yourself continue after you left this house, No. 322 
43 street N. W.? 

A. Yes, sir. ; Me 

12 Q. Please state if he had any conversations with you upon any 
special subject after you left the house referred to; and, if so, what 
the subject was. 

A. I lived at No. 227 43 street N. W. three years, and through 
the summer months the old gentleman would often stop at the door 
and chat a few minutes. Sometimes his son Brooke would pass in 
ro 9B J with ladies and sometimes alone. The old gentleman 
would inquire if that was Brooke. I would reply, “ Yes.” He 
would then say, “ Now I will get a scolding.” I asked him,“ Why?” 
He said that Brooke did not want him to stop and talk to or have 
any conversation with me, knowing that I disliked him, Brooke. 
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Counsel hereupon announces close of direct testimony, and the 
cross-examination of the witness is postponed on account of the ab- 
sence of Mr. Willoughby, solicitor for defendant, who appeared dur- 
ing the direct examination and announced that he was compelled 

to leave the city at 2 o’clock p. m. 
499 Adjourned subject to call, as noted at end of direct exami- 
U: nation of Leonard Mackall, recalled at this point by Mr. 
ewton. 


WasuineorTon, D. C., M’ch 29, 1883. 


Met at one o'clock p. m. by agreement of counsel, all the parties 
and solicitors being present; whereupon Mr. Willoughby, solicitor 
for Brooke Mackall, Jr., announced that he waives the cross-exami- 
nation of the wituess, Mrs. Rubertson, who hereupon signs her depo- 


sition. 
LIZZIE W. ROBERTSON. 
Subscribed and sworn to before me this 29th day of March, A. D. 


1883. 
E. D. F. BRADY, 
Examiner in Chancery. 
Adjourned subject to call. 


Wasuinerton, D. C., April 6, 1883. 


Met by agreement at one o'clock p. m., the complainant, Leonard 
Mackall, and his solicitor, Mr. Newton, being present; also Brooke 
Mackall, Jr., and his solicitor, Mr. Willoughby, 

Whereupon— 


Deposition of Dennis F. Murphy. 


Dennis F. Murpny, a witness of lawful age, residing in the city 

of Washington, in the District of Columbia, being first duly 

500 sworn according to law, deposes and says, in answer to inter- 
rogatories by Mr. NeEwTon: 


1 Q. Please state your place of residence and business occupation. 

A. I reside at 314 C street N. W., Washington, D. C., and I am 
the official reporter of the United States Senate. 

2 Q. Preuase state in detail the character of the work you do in 
reporting the proceedings of the Senate. 

A. I take in short-hand a large portion of the proceedings, and 
the rest is taken by my assistants, under my supervision. All the 
matter reported is read over by me before it goes to the printing 
office, and is conveyed from me to the Gover-ment Printing Office 
messenger. The proceedings are printed the following morning in 
the daily edition of the Congressional Record. This daily edition 
is corrected by me and by Senators within a certain limited time, 
and the bound volumes of the Congressional Record contain the 
daily editions as corrected. 

3Q. Have you at present a daily edition of the Congressional 
Record embracing a report of the proceedings of the Senate that 
uccurred on the 27th day of February, 1880? 


<a tn naastitenaiaienten owen 
* PREMIERS A TE ns 


LEONARD MACKALL ET AL. VS. 


A. I have brought with me and now produce at the re- 
501 quest of council the daily Congressional Record of Saturday, 
February 28th, 1880, containing the proceedings of the Senate 

of the preceding day, February 27, 1880. 

4 Q. Please examine the book handed you, purporting to be the 
Congressional Record, volume 10, part 2d, 46th Congress, second 
session, February 19th to April 1, 1880, and state whether or not it 
is the bound volume of the Congressional Record issued from the 
Gover-ment Printing Office, as it purports to be. 

A. It is, as I find on examination. 

5Q. Please examine the concluding proceedings of the Senate re- 
ported in the book just handed you as those of the 27th day of Feb- 
ruary, 1880, under the head of Fitz John Porter, and state, by 
comparing them with the proceedings reported in the daily Con- 
gressional Record issued on February 28, 1880, and embracing the 
proceedings of the Senate of the previous day, whether the proceed- 
ings in the first book—the bound volume—are correctly reported. 

A. I find on examination that the matter under the heading of 
Fitz John Porter, on page 1189 of volume 10, part 2, of the Con- 
gressional Record, is in precisely the same language es the matter 

under the same heading on page 18 of the daily Congressional 
502 Record of February 28th, 1880, being the concluding proceed- 
ings of the session of the Senate of February 27, 1880. 


DENNIS F. MURPHY. 
Subscribed and sworn to before me this 6th day of April, A. D. 


1883. 
E. D. F. BRADY, 
Examiner in Chancery. 


W-ereupon cross-examination of Leonard Mackall, page —. 
Whereupon counsel for complainants announces the close of the 
direct testimony on the part of the complainants. 


Adjourned sine die. 
E. D. F. BRADY, 
Examiner in Chancery. 


Exurpit R. C. No.1. E. D. F. Brady, Examiner in Chancery. 


Mr. Christy. 

Dear Sir: I hope you will pardon the liberty I take in address- 
ing you on the following subject. My excuse must be my desire to 
prevent the reopening of most unpleasant matters of the past, and 

also because you might aid in preventing a great scandal. I 
503 am sorry to hear from various sources that there is now pend- 

ing a suit to set aside the deed made by Mr. Brooke Mackall, 
lately deceased, to his son Brooke. This will necessarily reopen the 
testimony given by the other children against their father in the 
divorce suit, which shows their want of regard for him then, and 
their neglect and disrespect towards him from that time until just 
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before his death will be certain to appear. You are perhaps not 
aware that all Mr. Mackall’s relations condemmed Mrs. Mackall in 
their family troubles. Mrs. Mackall’s mother treated her husband 
very much as Mrs. Mackall treated Mr. Mackall. Those character- 
istics generally go down from mother to daughter. I have always 
supposed the property of Mr. Mackall was of little or no value after 
debts were paid, but if it is worth anything none of the children 
except Brooke are entitled to a cent. Leonard was all his life an 
unfortunate being, but his conduct during his father’s sickness and 
since his death has certainly been most unfortunate for him. This 
suit must injure all of the children except Brooke, his devotion to 

his father being unimpeachable and his conduct throughout 
504 the entire affair utterly irreproachable and always honorable, 

even when most severely tried. All his friends know how his 
father loved hiny and how extravagantly he would speak of him, 
though he may have been offended with him at times. 

This anne will be caught up only too eagerly by the newspa- 
pers, but it will be most unpleasant to Mr. Mackall’s relations and 
friends in and out of the District, and I show myself your true friend 
in placing this truth before your mind. 

A RELATIVE. 


Exuisit R. C. No.2. E. D. F. Brady, Examiner in Chancery. 


Robert Christy, Esq., 
Attorney-at-law, 
ashington, D. C. 


505 In the Supreme Court of the District of Columbia. 


LEONARD MACKALL, BENJAMIN MACKALL, 
Don Barton Mackall, Thomas Owens, 
Louise Owens In Equity. No. 8038. 

v8. Docket No. 22. 

Brooke MAcKALL, RoBertT CHRISTY, 


CATHERINE CHRISTY. 


District oF COLUMBIA, ; ane 
County of Washington, | ~° 


. Be it remembered that at an examination of the hereinafter- 
named witness, begun and held on the 7thi day of April, 1883, when 
the within deposition was taken, I, Edwin Forrest, did cause to be 

rsonally present Edmund D. F. Brady, a witness Se age 0R0 on be- 
ialf of the complainant, at the office of S. S. Henkle, No. 460 La. 
avenue N. W., in the city of Washington, in said District, after due 


and sufficient notice to counsel. 
EDWIN FORREST, 
Examiner in Chancery. 
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506 In the Supreme Court of the District of Columbia. 


LEONARD MACKALL et al. 
us. brs Equity. No. 8038. Docket No. 22. 


Brooke MACKALL, Jr., ef al. 
AprIL 77TH, 1883—2 o'clock p. m. 


Met pursuant to notice. 
Present: 8. S. Henkle, solicitor for the complainant-, and W. Wil- 
loughby, solicitor for the defendant. 


Whereupon Epmunp D. F. Brapy, a witness produced on behalf 
of the complainants, being first duly sworn according to law, was 
examined, and in answer to interrogatories duly propounded testi- 
fied as follows: 


By 8. S. HENKLE: 


What is your name in full? 
. Edmund D. F. Brady. 
Where do you reside ? 
. No. 1489 Q street N. W. 
What is your business ? 
. Attorney-at-law. 
With whom are you associated in business ? 
. Iam in Col. Rob’t Christy’s office. 
What relation does Col. Christy sustain to the parties to this 


Q. 
A 
Q. 
A 
Q. 
A 
Q. 
A 
Q 


suit ? 

A. He married the sister of the complainants and the defendants. 
I believe Mr. and Mrs. Christy are parties to the suit also. 

Q. What relation did he sustain to the late Brooke Mackall, Sr. ? 

A. He was a son-in-law of Mr. Mackall. 
507 Q. Were you acquainted with Mr. Mackall, Sr., in his life- 
time ” 

A. I was. 

Q. When did you become acquainted with him ? 

A. In 1874—the latter part. 

Q. How long did your acquaintance continue? 

A. Well, I may say my acquaintance continued until the time of 
his death, although I did not see him for three gr four months prior 
to his decease—that is, I did not have any conversation with him; I 
met him. 

Q. After you became acquainted with him where were you in the 
habit of seeing him, and how frequently ? 

A. At the office, No. 322 Four-and-a-half street, I was in the habit 
of seeing him. 

Q. At the office of Mr. Christy and yourself? 

A. Yes,sir, the office of Mr. Christy, and subsequently at the office 
No. 1420 New York avenue, after we moved from 322 Four-and-a- 
half street, almost every day, except when he was ill. I believe he 
was ill a little. 

Q. Where did he live and board at that time? 


-> 
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A. He roomed on C street between 3rd and 4} street, and boarded 
at the northeast corner of 44 and C street N. W. 

Q. How far was his lodging place from your office ? 

A. It was the distance of a square. 

Q. State whether or not he was in the habit of conversing freely 
with you about his business and personal matters. 

A. He very frequently conversed with me about his business and 

about his matters in the courts. 
508 ~~ Q Did he ever talk to you about his personal affairs—I 
mean matters that related to him personally aside from his 
business ? 

Witness: Do you mean his family affairs? 

Gen’l HENKLE: Yes. 

A. Only in a very general way. He never went into details about 
his family matters; I never asked him anything about them. 

Q. State if you had at any time a conversation with him in which 
he complained of the treatment of his son, Brooke Mackall, Jr., to 
you; and, if so, refer to any particular occasion, and state what he 
said and when it was. 

A. After the money was collected from the Gover-ment for the 
use of the property at the corner of 14th street and New York Ave. 
he often complained to me about Brooke not giving him any infor- 
mation in regard to the suits that were pending in the courts, and 

articularly in regard to the ejectment suit of Mackall against 
ichards; I think that was the title of it. He also, prior to the pay- 


_ment of the money, had explained to me his wishes in regard to 


changing his mode of living after the obtaining of the money. He 
stated that boarding-house fare disagreed with him, and he expected 
after the money was obtained to get rooms somewhere where he could 

have his meals couked to suit him. He stated that he wanted 
509 tobeina position in which he could go to market and buy any 

little delicacy that he wanted and have it prepared in a way 
that he could eat it. He could not digest his food very well—that 
is, the food that he got at the boarding-house. After he found out 
that the money was collected and he had failed to be able to carry 
out the wishes that he had expressed he used to complain a good 
deal about it and about Brooke not complying with his wishes and | 
not letting him have any of the money; that he had nothing for 
car fare. He often spoke of his inability to go to church on account 
of the mortification he experienced in not having anything to put 
in the contribution box. His general complaints in that way are 
about all that I remember. I could not undertake to give his lan- 
guage at this time, because he talked to me so often t it got so 
that I did not pay much attention to it. I did not care to hear it, 
in the first place, and I often arpes upon him the expediency of 
sitting down and talking to Brooke and explaining the matter to 
him ; that I thought Brooke would try and accommodate him all 
that he could, from what I knew of Brooke, and he would often state 

that it was no use to try to do so; that Brooke would not talk 
510 tohim. The only instance that he ever related to ine about 

what he considered abuse on the part of Brooke was an in- 
29—159 
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cident that occurred at the diningtable. I think it was at his buard- 
ing-house, in which he stated that the subject of the conversation 
was a certain gentleman in the city in regard to the manner in 
which he had accumulated his money; that he, Mr. Mackall, ven- 
tured to give his opinion in regard to the manner in which he had 
gotten the money, and he complained that Brooke took him to task 
for it for pressing his opinion in the way he did at the table in the 
presence of the guests there, and, while he did not say what the 
abuse consisted of, he said it was of such a nature that he was so 
mortified that he had to leave the table. He came over the next 
day and told me about it, as it was his habit to tell me things. I 
endeavored to pacify him in his feelings with Brooke. I dislike 
very much to hear these things and to be told of them, and I told him 
that perhaps there was some misunderstanding about it. He said, 
“No; that Brooke had abused him terribly for it,” and seemed very 
much hurt about it. That was the only personal abuse that he ever 
mentioned to me. 

Q. What was the effect of his inability to get any part of 
511 this money from his son Brooke that came from the Govern- 

ment upon their relations, if you know? 

A. Well, they seemed to become estranged from each other after 
he discovered that Brooke had received the money and had refused 
to give him any of it, and on several occasions he told me that 
Brooké had not spoken to him for a longtime. In fact, I think the 
last time he saw me he told me that they did not speak to each 
other. | 

Q. What did he say to you or to Mr. Christy in your presence, if 
anything, at any time with regard to his desire or purpose to sepe- 
rate from Brooke ? 

A. The only thing he ever said to me in that respect was in re- 
gard to changing his place of abode after receiving the money. He 
said that he intended to do that whether Brooke went with him or 
not. I never heard him say anything to Mr. Christy on that sub- 
ject ; although he may have said it within hearing distance, I never 
heard it. I may have been in the front office and they in the rear 
office, but I never listened, or tried to, to any conversation that was 
going on. 7 

Q. Do you know whether he ever became reconciled to his son 
Brooke after the receipt of that money—before his death ? 

A. Not to my personal knowledge. I only know from hear- 

say. 
512 Q. When did you see him last; how long before his 
death ? 

A. I think it was in the latter part of November or the early part 
of December of the year before he died. 

Q. He died in the succeeding March, did he not? 

A. I believe so; though I do not know the exact date. 

Q. In the last conversations you had with him upon the subject 
what feeling or disposition did he entertain towards his son Brooke ? 

ag ell, he made the same complaints that I have already 
stated. 
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| stood that he had made another will.. 


asked him. He said he was not satisfied with that; that he would 
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Q. Was there any apparent change in his feelings towards him 
indicating reconciliation or not? | | 

A. No, sir; there was nothing to indicate any reconciliation in 
his conversations with me. 

Q. What did he say to you at any time, if anything, with regard 
to his being in his son’s power on account of his having his will ? 

A. Well, during the investigation into what was known as the 
real-estate pool I was called upon to witness his will, and, knowing 
that fact, in almost all his conyersations subsequent to the time that 

he discovered that Brooke had received the money from the 
513 Gover-ment he would say, “Mr. Brady, you know that 

Brooke has everything ; he has my will, and everything isin 
his control.” I frequently told him that a will did not take effect 
u-til his death, and if he was not satisfied with the disposition of 
the property under the will that I had been a witness to that he 
could make a new will at any time or put a codicil to the old one. 
He did not seem to think that that could be done, and the last con- 
versation that I had with him was in the office in New York avenue 
upon that subject. 

Q. Well, what took place there? 

A. While I refrained from ne him to change his former 
will, that subject seeming to oppress him and to be upon his mind | 
all the time, again told him that that will did not go into effect — | 
until his death, and that he could change it if he wanted. I donot a 
think that I saw him after that conversation. I afterwards under- 


* 


Q. Well, I would like to know, Mr. Brady, whether or not he 
expressed dissatisfaction with the fact that Brooke had his will. 
A. He did, and it seemed to be on his mind all the time. 
He did not seem to be at all satisfied with the contents 
514 of that will and often spoke to me about it in the office. 
Without undertaking to advise him in the least, I told him 
that if he wanted it that will could be changed at any time prior 
to his death. He came to me in a way that attracted my sympathy. 
He said that I was about the only one that he could talk to; that I 
was the only one that would listen to him; that Mr. Christy did 
not have any time, and that I was the only one that could give him, | 
any information in regard to his cases in the courts, when a motion £ 
was decided, when it was taken up, and when testimony was to be ~ 
taken; that he could not get any satisfaction from Brooke; that 
Brooke told him that he was attending to the matter whenever he 


like to be posted as to everything that was done. I told him that I 
would, as eas I could, tell him what was being done, and did so 
from time to time. | 

Q. State, if you remember, any occasion after this rupture between 
the old gentleman and his son in which he, in your presence, ex- 
hibited any fear of his son. If anything of the kind took place 

give us the details of it, if you please. 

015 A. The only incident that came under my personal observa- 
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tion was the one to which Col. Christy referred as having taken 
place in his office, on New York avenue near 14th street. 

One morning upon arriving at the office I found Mr. Mackall sit- 
ting at my desk with a printed pamphlet in his hand, upon which 
he had made memorandum. He began to talk with me upon the 
subject of this Richards ejectment suit. He told me that he had 
an engagement with Mr. Christy to meet him that morning in order 
to go through the record and to prepare his testimony, or rather to 
talk the matter over with him. Mr. Christy was enguged at the 
time in the front office with some gentleman, and Mr. Mackall be- 
gan to show me some extracts from this pamphlet, and while he 
was doing so Brooke appeared in the front room, and the old gentle- 
man seemed very much alarmed at Brooke’s presence and closed the 
book and said, “Oh my, there’s Brooke; now there’s Brooke ; I did 
not want him to see me here,” and as he said that he passed over to 
the door that screened him from the front office, and I turned my 

attention tosomething else ; perhaps I wentintothe front office, 
516 but I do not now remember, but Mr. Mackall, Senior, very 

suddenly disappeared. In-an hour or so afterwards he re- 
turned to the office and asked me if I thought Brooke had seen him. 
I told him I did not know, but I asked him what of it if he did. I 
was at a loss to understand why he should be so alarmed at his son, 
and he said that he would not have had him see him there for the 
world; that he would not .like it; that he did not like his going 
there, and had told him so. He seemed very much excited about 
it, and thought Brooke had seen him. As usual, I endeavored to 
pacify him, as I always did try to bring about a reconciliation. I 
would talk to him in that way and say to him that if he would sit 
down and talk to Brooke that I thought that he would explain mat- 
ters to him. and so on, but he did not explain to me why he ex- 
hibited such an alarm at Brooke’s presence. He did not tell me the 
cause of it any more than he did not want Brooke to see him there ; 
that Brooke would not like it. 

Q. Do you know upon what terms he was with his other children, 
ns aad at that time and down to the time of his 

eath { 

517 A. I never saw him, or rather I seldom saw him and his 

other children together when I was present with them. I 
have seen him with Barton and also with Leonard. ‘They appeared 
to be frequently in conversation together, and I frequently saw them 
on the street together, and I know that during the last year or sum- 
mer of his life he and Leonard were together very frequently. I 
used to see them almost every day about the Riggs House or along 
the Avenue or on 15th street. 

Q. Together? 

A. Yes, sir. 

Q. Did you ever hear him during the last of his life make any 
expressions indicating his feelings towards his other children ? 

A. No, sir; he never expressed himself. 

Q. I want to know whether he claimed that the money that was 
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paid by the Gover-ment for the use of the lot on the corner of 14th 
street and New York avenue was his money or not? 


Mod WILLoucHsy : State his own words, not your construction of 
them. 


A. It is impossible for me to give any language used by Mr. 
Mackall in regard to that matter. I can only state the impression 
made upon my mind by the language. 

Q. What did you understand from his language, that he claimed 
that the money was his own or not ? 


518 W. Willoughby, solicitor for the defendant, objects to the 
uestion unless the witness states the substance of what Mr. 
Mackall, Senior, said. 


A. I understood that he claimed it. 


W. Willoughby, solicitor for the defendant, Brooke Mackall, notifies 
the present counsel, Gen’! Henkle, as he has heretofore said, that he 
shall object to all incompetent testimony and all leading questions, 
and he gives notice that he objects to all this testimony for the same 
reason. 

S. S. Henkle, solicitor for the complainants, says in reply that if 
counsel for the defendant desires to except to questions because they 
are leading he must do so at the time the questions are asked. As 
to incompetent testimony, he has the right to object to that at any 
. time, even at the hearing. x 


Cross-examination by W. WILLOUGHBY : 


Q. What have been your relations with Brooke Mackall, Jr., since 
you have known him ? 

A. Always friendly. 

Q. Have they not Some considerably intimate? 

A. Very intimate. 

Q. The first thing in the nature of complaint that you ever heard 

from the old gentleman was subsequent to Brooke receiving 
519 that money from the Gover-ment, was it not? 
A. Yes, sir. 

Q. Can you state any particular occasion on which he made these 
com plaints ? | 

A. It was so frequently that it would be impossible for me to 
specify any particular one, except the last occasion I saw him, that 
I had any conversation with him, and the only way that I can 
specify that is from the fact that it was the last conversation that I 
had with him. 

Q. Previous to that time, then, you cannot call to your mind 
any special occasion during which he made this complaint ? 

A. No special occasion. 

Q. Nor can you give the substance of any language used by him 
on any prior occasion? _ 

A. No, sir; not the language or the substance of it any further 
than the language that I have given in regard to the occurrence in 
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the office, No. 1420 New York avenue, on the the occasion of Brooke’s 
appearance there. 

Q. When was this last occasion, that you now remember? 

A. It was not on the last visit to me that this occurrence took 
place in regard to Brooke —— in the front office. The last 

conversation that took place between Mr. Mackall and myself 
520 in regard to his affairs was, I think, in the latter part of No- 

vember or early part of December, in the year before he 
died. 

Q. What did he say then? Give us his language. 

A. I cannot give the language of his complaints about Brooke. 
The only thing that I can give is what I have already given in 
regard to thesubjectof awill. Hesaid, after his various complaints 
in a long conversation, “ Mr. Brady, you know how all my matters 
are; you know that Brooke has control of everything, and that he 
has my will; you know all about what is in that will.” I then in- 
terrupted him with the explanation that that will could be changed, 
as I had frequently done before, and, without being able to give his 
language in reply to that suggestion, he seemed to be in doubt, and 
did not seem to think that that could be done. I then explained 
to him about a will. It is impossible to remember his language, or 
my language, even. I did not suppose that it would ever be a sub- 
ject of investigation. ' 

Q. id he say then that he proposed to change his will? 

A. He did not. 
521 Q. Did he talk about changing his will at that time? 

A. Not any more than to express his fears that he could not 
change it, or to express his doubts about it. 

a. How soon after that did you learn that he had made another 
will? 

A. I learned it some time, I think—I cannot be positive—in Jan- 
uary, or perhaps February, following. 

Q. How did you then learn it? 

A. His son, Leonard Mackall, told me that he had made a will. 
Where was he when he told you that ? 

He was in the office, 1420 New York avenue. 

. Did he tell you anything of the nature of the will ? 

. He did not. 

. Was that all he said about-it ? 

. That is all. 

. That he had made another will? 

. The way that he came to mention it was this: He came to the 

office and told me that his father had said to him that I knew more 

about his affairs than any one, and I coald give him information in 

regard to his cases in court. I then told Leonard, in reply toa 

question of his as to how the matters were, about the old gentleman 
complaining to me and talking to me about his affairs and 

522 = about his will, and I told Leonard what I had said to the old 
gentleman in regard to the will not going into effect until 

his death. Leonard then said to me, “ Well, he has made another 
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will, or I believe he has made another will.” I cannot be positive 
about the exact words that he used. 

Q. Did you understand from what Leonard said that he had made 
a change in his will so as to make it different from the will that you 
knew of? 

A. He did not volunteer any information in regard to the contents 
of the will; he did not tell me whether or not he knew the contents 
of it, and I did not inquire of him what they were or whether he 
knew what they were. 4 

Q. Upon this last occasion of which you speak did Brooke Mackall, 
Senior, then say anything in regard to not having any part of this 
money that had been received from the Gover-ment? 

A. He made his customary complaints about never having re- 
ceived any of the money, never having any benefit from it. 

Q. Did he mention this particular money on that occasion? Did 
he speak of the money received from the Gover-ment for the use of 
the fot on the corner of 14th and New York avenue ? 

A. Yes, sir. 
523 Q. You know, do you not, that at that time the old gentle- 
man and his son Brooke were at variance? 

A. I so understuod it; I do not know it. 

Q. And did you not understand at that time that his principal 
association was with Leonard instead of any other children ? 

A. I did. 

Q. Do you know of any reason why, under such circumstances, 


‘he should not have had influence over him to make a will, as well 


as that Brooke would have had influence over him, under other cir- 
cumstances, to make a will or deed ? 

A. I do not know sufficiently about the intercourse between Leon- 
ard and his father to know what influence he had over him or could 
have over him. I do not think I was ever present at any conversa- 
tion between Lecnard and his father of any considerable duration. 

Q. At that time did he not seem to be, so far as you know from 
Leonard and the old gentleman—from all that you saw—more under 
the influence of Leonard Mackall than any other person? 

A. While in all his conversations with me he seemed to be 
estranged from Brooke, he never gave any expression as to his feel- 

ings with regard to Leonard and the other children from 
524 which I could form any satisfactory opinion upon the sub- 
ject. 

Q. State your best opinion, from all you know. 


S. S. Henkle, the solicitor for the complainants, here states that the 
witness can state the facts, but he objects to the witness giving his 
opinion in evidence. 


A. I did not at the time form any opinion on the subject, and 
therefore do not think that I could possibly express an opinion 
about it now. 

Q. When was this occasion that he made that remark about what 
occurred at the table ? 

A. That was before we moved to New York avenue. The only 
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way that I can fix the time is that he mentioned the fact to me that 
Mr. Ellis,a member of Congress, was present at the table, and I 
think it was during the first session of Congress to which Mr. Ellis 
had been elected. That is the only way that I can fix the time. 
I cannot give the year. It was in 1878 or about that time. I guess 
it was, but it would be impossible for me to state when it was. 

Q. Was this while they were living at Mrs. Corse’s ? 

A. It was while they were taking their meals there. I do not re- 
member whether they had their rooms there or not. 

Q. This occurrence was at Mrs. Course’s table, was it not? 

A. So I understood from Mr. Mackall, Sr. 
525 Q. You say that Mr. Mackall, Senior, upon one occasion, 
at your office, seemed to fear Brooke or not want to see him. 

When was this? 

A. It was about the time that the suit of Mackall against Rich- 
ards, I think, was expected to be reached; what year it was it is 
impossible to state. 


W. Wi.iovucuHey: I can state that this was along about December 
of 1879 or Jan., 1880. 


A. It must have been in 1879, some time, or along there. 

Q. At this time was not Leonard claiming that the substantial 
interest in this suit was not in Brooke ? 

A. I do not think that Leonard ever expressed to me—ever 
claimed to me—on his part anything in regard to the property ; 
never spoke to me about it nor Brooke’s claim. 

Q. Was not the father claiming that. Brooke had no interest in it ? 

A. He never so stated to me. 

Q. Do you know of any reason why the father should fear the 
son ? 

A. He gave me no reason for the fear he expressed to me, and I 
knew of none. 

Q. Did he say that he had any fear? 

A. He never said that he had any fear of bodily harm; the only 

fear he expressed to me was of having Brooke find him in 
526 Mr. Christy’s office talking about his business matters. He 
said that Brooke did not want him to go there to inquire 
about matters that he was attending to. 
E. D. F. BRADY. 


Subscribed and sworn to before me— 
EDWIN FORREST, 
Examiner in Chancery. 


I, Edwin Forrest, an examiner in chancery, do iereby certify that 
the foregoing deposition of Edmund D. F. Brady was duly taken 
down by me in short-hand from the statements of the witness at the 
time and place mentioned in the caption bereof, and was afterwards 
by me transcribed into long-hand and by said witness duly read 
over and subscribed to in my presence, the witness having been by 
me first duly sworn to tell the truth, the whole truth, oat nothing 
but the truth touching the matters at issue in said cause. 


BROOKE MACKALL, JR., ET AL. 
I farther certify that I am not of counsel for any of the parties to % 
said cause or in any manner interested therein. 


EDWIN FORREST, 
Examiner in Chancery. 


527 In the Supreme Court of the District of Columbia, the 29th 
day of March, 1883. 


LEONARD MACKALL et al, 
v8 No. 8038. Equity Doc. 22. 


> BrookE MacKALLt, Jr., et al. 


The President of the United States to John M. Johnson, Alexandria, 

Virginia, Greeting : 

Know you that, in confidence of your prudence and fidelity, you 
have been appointed and by these presents you are inv with 
power and authority to examine Mrs. Virginia Scott, of Fairfax 
county, Va., as a witness for the complainants in the above-entitled 
cause upon the interrogatories annexed tothis com mission; and there- 
fore you are hereby commanded, ata certain day and place or certain 
days and places to be appointed by you, to cause said witness to come 
before you, and then and there examine said witness, on oath or 
affirmation, upon the said interrogatories, and reduce her testimony 
into writing, to be signed by said witness, and, having so done, 
annex the same to this writ, closed up under your seal, and make 
return thereof into said court with all convenient speed. 

Witness D. K. Cartter, chief justice. 

R. J. MEIGS, Clerk, 
. By M. A. CHANCY, Ass’t Clerk. 


528 Caption. 
In the Supreme Court of the District of Columbia. 


: LEONARD MACKALL et al. 
v8. bn Equity. No. 8038. 
Brooke MAcKALL, Jr., e¢ al. 


FarrRFAx County, 
State of Virginia, } 

Be it known that at an examination of a witness begun and held 
on the 12th day of April, A. D. 1883, when the deposition hereto at- 
tached was taken, I, John M. Johnson, an examiner appointed for that 
purpose by the supreme court of the District of Columbia, did cause 
» / to be personully present before me, at “ Bush Hill,” in said State and 

; county, the follo-ing-named witness, viz., Mrs. Virginia Scott, -to 
‘4 testify on the part and behalf of the complainants in a certain 
cause now pending in the supreme court of the District of Colum- 
bia, wherein Leonard Mackall and others are complainants and 

Brooke Mackall, Jr., et al., are defendants— 


The witness having been duly sworn. 
JOHN M. JOHNSON, Ezaminer. 
30—159 
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529 In the Supreme Court of the District of Columbia, — day of 
—, 1883. 


LEONARD MACKALL et al. 
vs. bit No. 8038. 
BrooKE MACKALL et al. 


Interrogatories propounded to Mrs. Virginia Scott, a witness called 
by the complainants in said case, by 8S. S. Henkle and Robert M. 
Newton, solicitors for the complainants. 


1 Q. Please state your full name and your place of residence. 

A. My name is Virginia Scott and my residence is “ Bush Hill,” 
Fairfax Co., Va. 

2 Q. What was your relation to the late Brooke Mackall, of Wash- 
ington, D. C.? 

A. He was my uncle; my mother’s brother. 

3 Q. Please state when and where the deceased died. 

A. As near as I can remember, he died in January or February, 
1880, in the city of Washington, D. C. | 

4Q. Did you call at the house where the deceased died during 
his last illness? If yea, please state (lst) the number of calls you 
made alone, and (2nd) if during any of the calls you were accom- 
panied by any one, and, if so, by whom, how many calls (3rdly) you 
made accompanied by any person or persons ; what was (4thly) your 
object in calling at the house, and whether (Sthly) you saw the de- 

ceased or not. 
530 A. I called at the house where the deceased died during 

his last illness. I cannot say how many calls I made alone. 
My mother called at the street door with me once. “Taking a ride, 
she stopped to enquire for her brother; did not leave the back, and 
had no intention of going in, and did not request to see him. My 
object in calling was to hear how he was. I saw him once when I 
called alone. This was before the visit of myself and mother men- 
tioned above. 

5 Q. If you saw the deceased please state the number of times you 
saw him; (2nd) who was attending him in the capacity of nurse at 
the time or upon the occasions of your seeing him ; did you seethe 
complainant, Leonard Mackall, at the time or upon the occasions of 
your seeing the decedent, and (3rd) what was your observation of 
the physical and mental condition of the deceased upon said occa- 
sion or occasions. 

A. I saw him but once. I do not know who was nursing him. 
I saw Leonard Mackall. The mental condition of my uncle was 
aon as far as I could judge, but he seemed to be suffering in- 
tensely. 

6 Q. Did you see the defendant, Brooke Mackall, Jr., during any 

of your calls at the house? If yea, please state (1st) who 
531 had charge as nurse or attendant of the decedent at the time 
or upon the occasions of your seeing the defendant, Brooke 
Mackall, Jr.; (2nd) at the time or upon the occasions of your seeing 
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Brooke Mackall, Jr., did you see the decedent; (3rd) what conver- 
sation or conversations occurred between Brooke Mackall, Jr., and 
yourself concerning the condition of the decedent, and (4th) at what 
period of decedent’s illness did the conversation or conversations 
occur. 

A. I saw Brooke Mackall, Jr., several times when I called at the 
house. Brooke Mackall, Jr., told me he had hired anurse. I don’t 
know who the nurse was. Brooke Mackall, Jr., and myself were 
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| never together in the room with the'decedent. I cannot recall any 
ya oe about the condition of the decedent with Brooke Mack- 
| all, Jr. 

7 Q. Did you notify any of the decedent’s relations of the fact of 
the illness which resulted in his death? If yea, please state what 
person or persons you notified. 

! A. I only remember two persons—his brother, Leonard Mackall, 
in Baltimore, Md., and his brother, B. F. Mackall, at Langley, Fair- 


fax Co., Va. 
S. S. HENKLE, 
ROBERT M. NEWTON, 
Solicitors for Complainants. 


| 532 Cross- Examination. 
Supreme Court of the District of Columbia. 


oe 
} LEONARD MACKALL é al. 
v8. Equity No. 8038. 
‘te? Brooke MAcKALt et al. 


Cross-interrogatories to be addressed to Mrs. Virginia Scott, witness 
to be examined upon commission ordered to be issued in this 
cause. 


1 Q. How many years had elapsed between the time you last saw 
vour deceased uncle, Brooke Mackall, before his last illness and the 
time vou called to see him during his last illness ? 

A. Some time in the month of November or December of the year 
previous to his illness he called to see my mother, and I saw him. 

2 Q. Had you met your deceased uncle, B. Mackall, in ten or more 
years until you saw him during his last illness ? 

A. The answer to the first cross-interrogatory shows I had. 

3 Q. Did you not call to see your deceased uncle, B. Mackall, 
during his last illness at the suggestion of Leonard Mackall, one of 
the complainants in this cause ? 

A. I did not. 

4 Q. When you called the first time to see your deceased uncle, 
B. Mackall, during his last il'ness, did you see Mrs. J. Douglass 
Corse ? 


A. I did. 
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5 Q. Did you say to Mrs. Corse that you had heard that B. 

533 Mackxall,Jr.,the defendant in this cause, would not allow any 
of his family to see his father, but that you intended to see 

him whether B. Mackall, Jr., liked it or not, or words to that effect ? 

A. I cannot recall any such conversation. 

6 Q. Please state all that took place between you and Mrs. Corse 
during this visit, and whether she did not say that she did not be- 
lieve that B. Mackall, Jr.. had prevented any one from seeing his 
father, and did she not invite you to go up to see Mr. Mackall, the 
deceased, and go with you to the door of his room? 

A. I cannot recall what passed between Mrs. Corse and myself. 
She did invite me to go up and see my uncle, but I don’t remember 
that she went to the door of his room with me. 

7 Q. Did you go in your deceased uncle’s room and have an in- 
terview with him, and who else was present? 

A. I did, and saw him. His son, Leonard Mackall, was present. 

8 Q. Did not your deceased uncle, Brooke Mackall, request you 
to please leave his room and not annoy him? 

A. He requested me to leave the room, as he was too ill tosee any 
one. 

9 Q. Did you not come out of your deceased uncle’s room in a 

very few moments after you entered it and say to Mrs. Corse, 
504 who was in an adjoining room, that Mr. Mackall had re- 
quested you to leave his room,or words to that effect? 

A. I did come out of the room in a very few minutes. I do not 
remember seeing Mrs. Corse after I came out in the adjoining room 
or having any conversation with her relative to leaving his room. 

10 Q. Did you not say to the defendant, B. Mackall, Jr., in this 
cause, during your first visits to the deceased, B.. Mackall, during 


his last illness, that he did not know how to nurse a sick person, — 


but that Leonard Mackall, his brother, did know how to nurse, or 
words to that effect ? 

A. I cannot recall any such conversation with Brooke Mackall, Jr. 

11 Q. Did you not learn from your uncle, Leonard Mackall, of 
Baltimore, during the last illness of the deceased, B. Mackall, that 
B. Mackall, Jr., the defendant in this cause, had complained to him 
of your unkind and uncalled-for behavior to him and about him, 
the said defendant, during this illness of his father? 

A. I remember no such occurrence. 

12 Q. Were you, Mrs. Christy, and Leonard Mackall in Mrs. 

Corse’s parlor about two weeks before the death of the de- 
535 ceased, B. Mackall, waiting for Dr. Walsh, Mr. Mackall’s 
physician ? 

A. I was. 

13 Q. When Dr. Walsh came did you, Mrs. Christy, and Leonard 
Mackall tell him you thought certain things ought to be done, and 
you requested the Doctor to see the deceased, Brooke Mackall, about 
them, and that you would wait for his reply ? 

A. I do not remember. 

14 Q. Did Dr. Walsh go up to see Mr. Mackall, the deceased, and 
return to you and say that Mr. Mackall said his wishes were that 
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ou should go away and stay away and not bother him as you had 
n doing, or words to that effect ? 

A. I saw Dr. Walsh, and he told me that my uncle wished to see 
no one. 

15 Q. Did you then leave the house and did you ever return 
again ? | 

A. I left the house after that, but cannot say whether I went back 
again or not, as I do not remember., 

16 Q. Did you write a letter to Brooke Mackall, Jr., the defendant 
in this cause, during the last illness of your deceased uncle, B. Mack- 
all, to the follow effect : 


Wasurneoron, D. C., 
No. 600 20TH Srreet, Feb. 28th, 1880. 


536 My Dear Brooks: I have been prevented by sickness (a 

very severe cold) from going, as r wished, to enquire for 
Uncle Brooke. AsI am still soallaed to the house, I write to beg you 
will drop ne a line and let me hear how he is progressing. Give 
my love and mother’s to him, and believe me, very truly and affec- 


tionately, your cousin, 
VIRGINIA SCOTT. 


A. I don’t recollect writing such a note, but think it very proba- 
ble I did. 


‘And further the witness saith not and subscribes her name. 
VIRGINIA SCOTT. 


Certific-te. 


FarrFax County, t 
State of Virginia, 


I, John M. Johnson, examiner, do hereby certify that in pursu- 
ance of the annexed dedimus and authority to me directed the depo- 
sition hereto attached was taken down by me and reduced to writ- 
ing in the presence of and from the oral statements of the witness 
in answer to the interrogatories and cross-interrogatories hereto at- 
tached and by me propounded to her, respectively, at the time and 
place designated in the caption above, and after it had been reduced 

to writing it was then and there by me read over to the wit- 
537 ness and by her subscribed in my presence and in the pres- 

ence of no other person, the witness having been by me 
first duly sworn to testify the truth, the whole truth, and nothing 
but the truth touching the matters at issue in said cause in each and 
all answers to the said interrogatories and cross-interrogatories. 

I further certify that I am not of counsel for any of the parties to 
said cause or in any manner interested therein; that the fee for tak- 
ing the said deposition, $10.00; has been paid to me by complainants’ 
counsel, and that the same js just and reasonable. 

JOHN M. JOHNSON, 
Examiner by Authority of Annexed Commission of Sup. C’t D. C. 
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538 Caption. 
In the Supreme Court of the District of Columbia. 


LEONARD MACKALL et al. 
v8. btn Equity. No. 8038, Docket 22. 
Brooke MacKAtL.t, Jr., et al. 


STraTE OF MARYLAND, | ” 
(ity of Baltimore, 


Be it known that at an examination of witnesses begun and held 
on the 20th day of March, A. D. 1883, and continued from time to 
time by adjournments within noted until the 2nd day of April, A. 
D. 1883, when the depositions hereto attached were taken, I, Joseph 
Packard, an examiner appointed for that purpose by the sup-eme 
court of the District of Columbia, did cause to be personally present 
before me, at my office, No. 29 North Calvert street, in said State 
and city, the following-named witnesses, viz., Leonard Mackall (M. 
D.) and Thomas B. Mackall, to testify on the part and behalf of 
the complainants in a certain cause now pending in the supreme 
court of the District of Columbia, wherein Leonard Mackall and 
others are complainants and Brooke Mackall, Jr., and others de- 


fendants. 
JOSEPH PACKARD, Examiner. 


539 In the Supreme Court of the District of Columbia, the 8th 
day of March, 1883. 


LEONARD MACKALL et al. 
v8. No. 8038, Equity Doc. 22. 
BrookE MACKALL, Jr., e¢ al. 


The President of the United States to Joseph Packard, Esq., Balti- 
more, Maryland, Greeting : 

Know you that, in confidence of your p-udence and fidelity, you 
have been appointed and by these presents you are invested with 
power and authority to examine Dr. Leonard Mackall and Thomas 
B. Mackall as witnesses for the complainants in the above-entitled 
cause upon the interrogatories annexed to this commission, and 
therefore you are hereby commanded, at a certain day and place, 
on certain days and places to be appointed by you, to cause said wit- 
nesses to come before you, and then and there examine them, on oath 
or affirmation, upon the said interrogatories, and reduce their testi- 
mony into writing, to be signed by said witnesses, and, having so 
done, annex the same to this writ, closed up under your seal, and 
inake return thereof into said court with all convenient speed. 

Witness D. K. Cartter, chief justice. 

R. J. MEIGS, Clerk, 


By R. J. MEIGS, Jr., As’t. 
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540 In the Supreme Court of the District of Columbia, — day of 


aman, | 


LEONARD MACKALL et al. 


vs. bequity No. 8038. 
Brooke MACKALL, Jr., et al. 


Questions propounded to Dr. Leonard Mackall, a witness called by 
the complainants in said cause, by S. S. Henkle, of counsel for the 
complainants. 


1 Q. Please state your name, age, residence, and occupation. 

2 Q. What relation, if any, was the late Brooke Mackall (Senior), 
of the city of Washington, D. C., to you? 

3 Q. When and where did he die? 

4 Q. What was his age at the time of his death ? 

7 5 Q. When and where did you see your brother, the decedent, 
ast ? 

6 Q. State, if you please, whether you made an effort to see your 
brother, the late Brooke Mackall, during his last illness; if, yea, 
what you did in that connection and why you did not see him. 

7 Q. Please state what Brooke Mackall, Jr., said to you, if any- 
thing, in regard to his father’s condition, and what reason he gave 

for declining to allow you to see your brother? 
541 8 Q. Who were with you? If your brother Benjamin was 
with you, please state his place of residence, age, and how 
you happened to meet in Washington. 

9Q. Is your brother Benjamin now dead? If yea, when and 
where did he die? 

10 Q. What notice, if any, did you receive as to ye brother, ° 
Brooke Mackall’s, condition before you went to Washington to see 
him, and from whom? 

11 Q. State what arrangements you had, if any, to meet your 
brother Benjamin in Washington for the purpose of going together 
to see your brother, Brooke Mackall. 


To Judge Willoughby, counsel for the defendant, Brooke Mackall, 

Jr.: 

Take notice that we will call up the motion filed Feb. 27th for a 
commission to take the testimony of Dr. Leonard Mackall & of 
Thomas B. Mackall, residents in the city of Baltimore, on to-morrow 
at 10 a. m. 


Solicitors for Complainants. 
March 6th, 1883. 
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542 In the Supreme Court of the District of Columbia. 


LEONARD MACKALL et al. 
| v8. bn Equity. No. 8038. Docket 22. 
BrooKE MacKatt, Jr., et al. 


In pursuance of the authority to me given by the annexed dedi- 
mus and in accordance with the recitals contained in the caption 
and certificate hereto annexed, I, Joseph Packard, opened the said 
commission on the 16th day of March, A. D. 1883, and appointed 
the 20th day of March next following for the taking of depositions 
thereunder, at which time and place and at adjournments of said 
commission to subsequent times at the same place I took the depo- 
sitions of the witnesses hereafter named and examined each of said 
witnesses and took the deposition of each seperate and apart from 
all other persons. 


Deposition of Leonard Mackall, M. D. 


Answer 1. Leonard Mackall is my name. _I shall be eighty years 
of age on the second of next June. I reside at 119 Lanvale street, 
in Baltimore. I have no occupation at pre-nt. 

Answer 2. He was my brother. 

Answer 3. I cannot say exactly when he died, but I think it was 
about three years ago. He died in Washington city. 

Answer 4. He was about two years older than I; that would make 
him about seventy-nine when he died. 

Answer 5. I am not positive about the date. I saw him 

543 about ter years ago at my house in Baltimore, and I saw him 
at my eldest sister’s funeral, Mrs. Covington Smith, of Wash- 
ington, which, I think, was after he was at my house in Baltimore. 

Answer 6. I went down to Washington city with a view to visit 
him, and I went to his boarding-house with my eldest brother, Ben- 
jamin F. Mackall. We went into the parlor and young Brooke 
Mackall received us, and on our application to see his father he said 
he would go and see his father and know if he would see us. After 
waiting awhile he came down and said his father was too nervous 
to see us. We remained a little while longer, expressed our regrets 
and our great anxiety to see him, and left. The next day, being very 
anxious to see him, I went with my son Thomas to make another 
effort to seehim. Young Brooke Mackall went up again to know if 
we could see him, and said to us on his return that he was too nerv- 
ous to see us. 

Answer 7. He entered into no explanations further than I have 
stated. He mentioned that he was expecting the doctor, and that 
was one reason why I waited when I was there with my brother, 
hoping that I might learn from the doctor what the condition of my 
brother Brooke was. 

Answer 8. I have already stated who was with me. 


— 
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544 Supreme Court of the District of Columbia. 


LEONARD MACKALL et al. 


v8. Equity No. 8038. 
Brooke MAcKALL, Jr., ef o> 


Cross-interrogatories to be addressed to Dr. Leonard Mackall, wit- 
ness to be examined upon commigsion ordered to be issued in this 
cause. 


1Q. When you called to see your brother, Brooke Mackall, during 
his last illness, did not Brooke Mackall, Jr., the defendant in this 
cause, say to you that he would go up to see his father and try to 
get him to see you, or words to that effect ? 

2 Q. Did he not return from his father and say that he had tried 
to get him to consent to see you, and that his father said that he 
could not see you then, but would see you when he got better, or 
that in substance ? 

3 Q. How many years had elapsed between the time you last saw 
your deceased brother, Brooke Mackall, and the time you called to 


see him during his last illness? State, as nearly as you can, the’ 


time and place of such interview. 
4Q. Were you and your deceased brother, Brooke Mackall, on 
friendly terms when you last saw each other? 
545 5 Q. Did not the last interview between you and the de- 
ceased, B. Mackall, end in a very unpleasant manner? 
6 Q. Did not the deceased, B. Mackall, at that interview say to 
you that your son, Thomas B. Mackall, had treated him in an un- 
kind and outrageous manner, and if you could countenance such 


treatment he, the deceased, would never enter your house again, or 


words to that effect ? 

7 Q. Did not this unpleasantness arise from the advice your son, 
Thomas B. Mackall, gave vou about the execution of a deed for the 
residence of the late Mrs. Martha Mackall ? 3 

8 Q. Did not the deceased, B. Mackall, convey to you his former 
residence in the city of Washington, D. C.? 

9 Q. Did not the deceased, Bb. Mackall, request you to execute a 
deed conveying this property to his wife? 

10 Q. Did you not refuse to execute the deed when the deceased 
presented it to you, on the advice of you- son, Thomas B. Mackall ? 

11 Q. Please state all that took place about this matter between 
you and the deceased, B. Mackall. 

12 Q. Please state whether you ever saw the deceased, B. Mackall, 
after this unpleasantness about the transfer of this property to Mrs. 


Martha Mackall. 
W. WILLOUGHBY, 
Attorney for Defendant, B. Mackall, Jr. 


546 Answer. My brother Benjamin resided in Fairfax Co., Va., 
at Langley. He was about twelve yearsolderthan I. When 

I went to ae to see my brother Brooke I went to the house 
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of my sister, Mrs. Gunnell, and I found my brother Benjamin there ; 
he had come into the city for the same purpose, namely, to see our 
brother Brooke. : 

Answer 9. He is dead; he died at Langley two or three years ago ; 
I think it was in the summer of the year that my brother Brooke 
died. 

Answer 10. I think it was from some letter that we received either 
from Langley or from some of Mrs. Gunnell’s family. 

Answer 11. I don’t recollect that there was any arrangement at 
‘all. 


Answers to Cross-Interrogatories. 


Answer 1. I don’t recollect that he said anything other than I 
have already stated in my answers to the sixth and seventh ques- 
tions-in-chief. 

Answer 2. I don’t think he used any such language. If he had 
I think I should have remembered it. When he said to me that 
his father was too nervous to see my brother Benjamin and myself, 
I determined that I would stay over another day and try again to 

see him. My brother Benjamin could not stay in the city 
547 that night and went home. The nextday when I went with 

my son Thomas he used very much the same expressions as 
on the first day, being in substance what I have already stated, that 
he would go and see if his father would see us. 

Answer 3. I think the last time I saw him was at Mrs. Chew’s, at 
the funeral of her mother, Mrs. Covington Smith, some years ago. 
I cannot fix the date. We shook hands and interchanged some 
little family talk, but were not together long. ‘The last interview 
in which we had any business talk that I had with him was at my 
house in Baltimoiv, some ten or eleven years ago. 

Answer 4. Upon the very best terms. We never had any differ- 
ence in our lives. 

Answer 5. Not at all. I never had any interview with him that 
ended unpleasantly. 

Answer 6. He never used any language of the sort to me at that 
interview or at any other time. We never had the slightest disa- 
greement in our lives, and in times of trouble he has more than 
once sent fur me to consult with him. 

Answer 7. There never was'the slightest unpleasantness between 
us about that deed or anything else. 

Answer 8. Some vears before the interview at my house on Cal- 

vert street, in Baltimore, as to which I have testified, my 
548 brother Brooke consulted me about conveying to me his house 

in Washington. I objected to his doing so and thought that 
was the last of it. I never knew that he had actually conveyed 
it to me until he came to see me at the time of which I have just 
spoken and asked me to convey it to his wife. 

Answer 9. He did, as I have just testified. 

Auswer 10. Not at all. I assented at once and went to Mr. Sang- 
ston, the notary public, to execute the deed either the next day or 
the day after. 
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Answer 11. He came to me to get me to make the deed to him 
and I assented to it. He left the deed with the notary public and 
went there and signed it, he having in the meantime returned to 
Washington. That was all that occurred. 

Answer 12. As I have already stated, I saw him at Mrs. Smith’s 
funeral, and I repeat that there was never any unpleasantness be- 


tween us. 
LEON’D MACKALL. 
March 26th, 1883. , 


I then. at 5 o’clock in the afternoon, adjourned the said commis- 
sion until Thursday, the 29th of March, 1883, at 3 p. m., at the same 
place, when I proceeded to take the following deposition of Thomas 


B. Mackall. 
JOSEPH PACKARD, Examiner. 


549 In the Supreme Court of the District of Columbia, — day of 


LEONARD MACKALL et al. 
v8. Equity No. 8038. 
BrookE MACKALL, Jr., et al. 


Questions propounded to Thomas B. Mackall, a witness called for 
_the complainants in said cause, by S. S. Henkle, of counsel for the 
complainants. - 


1 Q. What is your name, age, residence, and occupation ? 

2 Q. Please state what, if any, relation you are to Dr. Leonard 
Mackall, of Baltimore; to the late Benjamin Mackall, deceased, of 
Fairfax Co., Va., and to Brooke Mackall, Senior, late of Washington 
city. 

3 Q. State whether, during the last illness of you- uncle, Brooke 
Mackall, Sr., you called to see him; and, if yea, who accompanied 
you to where you called. If you saw your uncle; and, if not, why 
you did not see him. 

4 Q. State whether you called more than once; if yea, state 
whom you saw and what reason was given you on either or both of 
these visits for your being refused admission to the sick room of 
your uncle; and state particularly all that was said to you or to 
vour father or your uncle Benjamin by Brooke-Mackall, Jr., if any- 

thing, in regard to his father’s condition. 
550 5 Q. State what notice you or your father had received, if 
any, in regard to your uncle, Brooke Mackall’s, condition 
which caused your visit to Washington ; and, if you received any 
such notice, from whom. 

6 Q. How did you and your father happen to meet your uncle 
Benjamin in Washington at that time? 

7 Q. State whether your uncle Benjamin is living or dead ; if 
dead, when he died. 

8 Q. Please state as nearly as you can the date of your visit to 
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Washington to see your uncle, Brooke Mackall, in his last illness, 
referred to by you. 
9 Q. State, if you know, who was nursing your uncle at that time. 


551 Deposition of Thomas B. Mackall. Filed April 9, 1883. 


Answer 1. My name is Thomas B. Mackall. Iam forty-two years 
of age. I reside in Baltimore,and am an attorney-at-law, practising 
in said city. 

Answer 2. Iam son of Dr. Leonard Mackall, of Baltimore, and 
nephew of the late Benjamin F. Mackall and of the late Brooke 
Mackall, both of whom were brothers to my father. _ 

Answer 3. During the last illness of my uncle, Brooke Mackall, 
Senior, I called at the house, when he was lying ill, in company 
with my father, who bad gone to Washington for the express pur- 
pose of seeing him. I went to Washington with my father because 
he was quite an old man and we did not like him to travel by him- 
self. On arriving in Washington in the morning my father and I 
went directly from the depdt to Mrs. Corse’s boarding-house, where 
my uncle resided. I did not see my uncle on this visit. When we 
sent up our names by the servant who opened the door a colored 
man, who I understood was a professional nurse, assisting in taking 
care of my uncle, first came into the parlor. We told him the 
object of our visit. He went out and afterwards Brooke Mackall, 
Jr., came in, and he told us that his father was too unwell to see 

any one. 
552 Answer 4. I cannot say positively whether I went there at 
all the next day, but I do not think I did. If I called at 
the house at all the next day I went alone merely to inquire after 
my uncle and after my father and Uncle Benjamin had been there. 
When my father and I went together the first day we were at the 
house for some little time. Brooke Mackall, Jr., described his 
father’s condition to us; said he was very ill and nervous and ex- 
citable. He said that his father did not like other persons to come 
into the room; that their presence disturbed him. I asked Brooke 
who helped to nurse him in addition to the professional nurse. He 
said that his brother Leon. had for awhile sat up with his father at 
night, and made some criticisms of his brother which I did not care 
to listen to. He said that even when one of the ladies of the house 
(I think Mrs. Corse) came to my uncle’s door to ask after him he 
objected to her coming inside; that he really did not like any one 
to be with him except himself (Brooke Mackal), Jr.). After talking 
some time to my father and myself Brooke Mackall, Jr., left the 
room for the purpose of seeing whether his father would or 
553 could see my father, I don’t remember which. We waited 
there some time and [ thought that perhaps some arrange- 
ment was being made in the sick room,and that my father would 
see him. When Brooke Mackall, Jr., came back he said that his 
father could not see us. I am not positive that all of the conversa- 
tion took place on the visit of the first day when I went with my 
father. If I went a second time some of it may have taken place 
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between Brooke Mackall, Jr..and me then. If I did not go a sec- 
ond time the whole of it occurred on my first and only visit. I have 
an impression that I had some talk with Brooke Mackall, Jr., when 
no one else was present, but of this [ am not positive. 

Answer 5th. I think we were notified of Mr. Brooke Mackall’s ill- 
ness by a letter from our relatives in Fairfax Co., Va., written either 
by General Mackall or some member of his family. We may have 
heard it by letters from Miss Louisa Smith, a neice of my father’s. 

Answer 6th. IT cannot say positively that I met my uncle Benja- 
min in Washington during that visit. On the morning of the sec- 
ond day my father left me to go and meet my uncle Benjamin by 
prearrangement with him. 

Answer 7. He died some time in the summer of 1880. 

554 Answer 8tli. I believe that my father and I went from Balti- 

more to Washington on the 14th of February, 1880; remained 
that night and returned to Baltimore on the evening of the 15th. I 
am unable to state the exact date from my own recollection, but my 
memory as to the date is refreshed by the aid of a small diary in 
which an aunt who lives in my father’s family makes memoranda 
of family events. I know that our visit was not many weeks before 
the death of my uncle Brooke. I remember that the day of the 
funeral of my uncle Brooke was stormy, with some rain and snow, 
so that my father could not attend, and one of my brothers went in 
his stead to represent the family. 

Answer 9th. As I have already stated, a colored man, who, as I 
understood from Brooke Mackall, Jr., was a hired nurse, was assist- 
ing Brooke Mackall, Jr., in nursing my uncle...‘ I have never seen 
the colored man except at that time, and I do not know his name. 


I then, at 5 o’clock in the afternoon, adjourned the said commission 
until the next day, at the same place, but, the witness not being able 
to attend, I further adjourned the commission until Monday, the 
2nd day of April, 1883, at 3 p. m., when I proceeded to examine 
further the same witness upon the cross-interrogatories annexed to 
said commission as follows : 


595 Supreme Court of the District of Columbia. 


LeonaRp MacKALt et al. 
v8. : | Equity No. 8038. 
Brooke MACKALL, Jr., et al. 


Cross-interrogatories to be addressed to Thomas B. Mackall, witness 
to be examined upon commission ordered to be issued in this 
cause. 


1 Q. When you called to see your uncle Brooke Mackall during 
his last illness did not Brooke Mackall, Jr., the defendant in this 
cause, say to you that he would go up to see his father and try to 
get him to see you and your father, or words to that effect ? 

2 Q. Did he not return from his father and say that he had tried 
to get him to consent tosee you and your father, and that his father 
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said that he could not see you then, but would see you when he got 
better, or that in substance ? | 

3 Q. How many years had elapsed between the time you last saw 
your deceased uncle, Brooke Mackall, and the time you called to see 
him during his last illness? State as nearly as you can the time 
and place of such interview. 

4 Q. Were you and the deceased, B. Mackall, on friendly terms 
when you last met? 

5 Q. Did not the last interview between you and the de- 
556 ceased, B. Mackall, end in a very unpleasant manner ? 

6 Q. Did you not learn from your father after that interview 
that the deceased, B. Mackall, had called on him and stated how 
unkind and outrageous you had treated him, and that if he could 
countenance such treatment he, the deceased, would never enter 
his house again, or words to that effect ? 

7 Q. Did not this unpleasantness arise from the advice you gave 
vour father about the execution of a deed for the residence of the 
late Mrs. Martha Mackall ? 

8 Q. Did not the deceased, B. Mackall, have conveyed to your 
father his former residence in the city of Washington, D. C.? 

9 Q. Did not the deceased, B. Mackall, request your father to ex- 
ecute a deed to this property to his wife ? 

10 Q. Did you not advise your father not to execute the deed ? 

11 Q. Did not your father refuse to execute the deed when it was 
presented to him by the deceased, B. Mackall ? 

12 Q. Please state all that took place about this matter between 
you, your father, and your uncle, B. F. Mackall. 

13 Q. Please state whether you or your father ever saw the de- 
ceased, B. Mackall, after this unpleasantness about the transfer of 
this property to Mrs. Martha Mackall. 

W. WILLOUGHBY, 
Attorney for Def’t, B. Mackall, Jr. 


07 Answers to Cross-Interrogatories. 


Answer Ist. There was no language of that sort used, nor any 
language that would convey any impression that my uncle Brooke 
was unwilling to see my father or me. AsI have said before in my 
examination-in-chief, he laid stress on the fact that his father was so 
nervous and excitable that he’ did not care to see any one except 
himself. I saw no other of my uncele’s children then except Brooke. 

Answer 2nd. When he returned he said his father could not see 
us then, but that his father hoped to see us or would probably see 
us at another time, and we went away saying that we would come 
back the next day. He did not use any language that would con- 
vey the impression that he had tried to get his father to see us. I 
supposed from what he said that his father was too ill to see any 
one. His manner was very polite and courteous to both myself and 
my father. | 

Answer 3rd. Nearly seven years. It was in the early part of. 
April, 1873, at my father’s house, on Calvert St., in Baltimore. Be- 
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fore that meeting in Baltimore I had not met my uncle Brooke for 
many years, certainly not since the war or during the war. 

Answer 4. When we parted after that meeting in 1873 my uncle 

Brooke certainly did not entertain kindly fee-ings towards me. 

558 Answer Sth. It did. 

Answer 6th. I never learned anything of the sort from my 
father, and I never heard from him or from any one else that any 
such interview had taken place between him and my uncle Brooke. 
In the interview of which I have spoken between me and my uncle 
at which my father was present my uncle was very angry with me 
and left the house very angry with me. 

Answer 7th. Yes. 

Answer 8th. I was so informed for the first time by my father, in 
the presence of my uncle Brooke, at the interview of which I have 
spoken. 

Answer 9th. On the afternoon of the day when the interview that 
I have spoken of took place on my return home I was told my 
uncle Brooke was iu the parlor, and I went in to see him. He and 
my father were alone together. After exchanging greetings and 
some other conversation my father told me that my uncle Brooke, 
as he himself had just learned from my uncle Brooke, had some 
years previously conveyed property of his in Washington city to my 
father, and that he wished my father to give him a deed of it. [ 

do not think I knew until after this interview what particu- 
559 lar property it was or who was the intended grantee. I had 

, understood that my uncle Brooke owned various pieces of 
property in the District, and I supposed he had conveyed it all to 
my father. My father expressed reg-et at his having made this con- 
veyance to him. It was entirely without valuable consideration. 
Before I came into the room my father, as I learned, bad assented 
to make a conveyance. When I heard of the circumstances I was 
very much surprised, as my father was thereby made to occupy a 
false position, subjecting himself to the imputation of assisting his 
brother in. defeating persons who had, proba-ly, as I supposed, 
claims upon my uncle’s property. I had heard that my uncle 
Brooke had been for a number of years indebted in a large amount 
to his eldest brother, the late Mr. Benjamin Mackall. As he had, 
against my father’s wishes and without his knowledge, made use of 
him in efforts to put his property beyond the reach of creditors, I 
then and there said to my uncle Brooke that I thought that he 
ought to make some provision for securing or paying the debt he 
owed my uncle Benjamin, and I told him that I should advise my 

futher to sign no deeds unless that were done. - 
560 I would Fike to say that I was told of the existence of this 

indebtedness by one of my uncle Benjamin’s sons, who said 
that his father would not press my uncle Brooke for payment. The 
subject of this indebtedness was never mentioned between me and 
my uncle Benjamin at any time, nor was my father previously 
aware of it. My interference was prompted by my interest in my 
uncle Benjamin’s son, of whom I have spoken, to whom I was more 
closely bound than to any one of my father’s relatives. To return 
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to the‘interview: At the first mention of the indebtedness my uncle 
Brooke became very angry with me; rebuked me for speaking to 
him about it; said it was impertinent in one so young, or words 
to that effect, and immediately left the house. He was in the room 
a very few minutes after I came in. The interview between my 
uncle and me was very short. 

Answer 10th. I gave him no other advice against signing the 
deed except what I have stated in my last answer, but as soon as my 
uncle had gone I expressed to my father great regret for having in- 
terfered in the matter, as no good had been accomplished by my 
interference. I then told him that the property ought not to stand 

any longer in his name, but should be conveyed as my uncle 

561 Brooke desired. I don’t think I knew until after the inter- 

view what were the purposes for which the property was to 

be conveyed. I certainly had no desire to interfere with any dis- 

— of the property that was intended for the benefit of Mrs. 
artha Mackall. 

Answer llth. As I have already said, my father had assented before 
I came in to makea deed. I do not recollect having seen any deed 
in connection with the matter except the deed which I now produce 
and file with my deposition, marked “ Exhibit T. B. M.” 

The deed of which this is a certified copy I saw first at the office 
of Mr. Sangston, the notary public in Baltimore, when I went with 
my father and mother a day or two after my uncle left to see them 
execute it. The very next day after the interview, I think, my 
father received a note, which bas been lost, from Mr. Sangston, in- 
forming him that aideed had been left at his office to be executed by 
iny father and mother. I went with them to see that it was a proper 
deed ; read it over, and advised them to execute it,and they accord- 
ingly did so. My uncle Brooke was not present at the time. My 
father and mother executed and acknowledged it. 

Answer 12th. The interview was very short. I have stated the 

substance of what occurred as far as I can recollect. I have 
562 had no conversation on the subject of this suit or on any 

other subject since my uncle Brooke’s death with any of the 
parties. I do not know how any of them, except Brocke Mackall, 
Jr., became aware that my father and I had called to see my uncle 
Brooke during his illness. The first intimation any of our family 
had that there was a suit, I think, was seeing the suit mentioned in 
the Washington correspondence of the Baltimore Sun. A few weeks 
ago counsel for the complainants wrote to my father requesting him 
to testify in this cause, and afterwards, upon learning that 1 also 
had accompanied my father, I was asked tu give my testimony, which 
I do very unwillingly. 

Answer 13th. I think my father met him afterwards at a funeral 
in Washington. I never met my uncle Brooke after the interview 
in Baltimore of which I have spoken. 


THOMAS B. MACKALL. 
April 2d, 1883. 
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Having fully executed the said commission, [ now, on this 3rd 
day of April, 1883, close the same under my hand and seal. 
JOSEPH PACKARD, [seat] 
Examiner by Authority of Annexed 
Commission of Sup. C’t D. C. 


There is one exhibit to this commission, marked Exhibit T. 


B. M. 
JOSEPH PACKARD, Examiner. 


563 Certificate. 


LEONARD MACKALL et al. 
v8. 88: 
Brooke MacKALL, Jr., e¢ al. 


STATE OF MARYLAND, City of Baltimore : 


I, Joseph Packard, examiner, do hereby certify that, in pursuance 
of the annexed dedimus and authority to me directed, the deposi- 
tions hereto attached were taken dowt by me and reduced to writ- 
ing in the presence of and from the oral statements of the witnesses 
in answer to the interrogatories and cross-interrogatories hereto 
attached and by me propounded to them, respectively, at the time 
and place designated in the caption above ; and, after they had been 
reduced to writing, they were then and there by me read over to 
the witnesses and by them subscribed in. my presence and in the 
presence of no other person, the witnesses having been by me first 
duly sworn to testify the truth, the whole truth, and nothing but the 
truth touching the matters at issue in said cause in each and all an- 
swers to the said interrogatories and cross-interrogatories. 

I further certify that [ am not of counsel for any of the parties to 
said cause or in any manner interested therein; that the fee for 
taking the said depositions, $25.00, has been paid to me by Leonard 
Mackall, ex’r of Brooke Mackall, dec’d, and that the same is just 


and reasonable. , 
JOSEPH PACKARD, 
Examiner by Authority of Annexed Com. of Sup. C’t D. C. 


564 ExuisitT.B.M: Filed April 2nd, 1883. See p. 561, Testi- 
mony of Thomas B. Mackall. 


Deed of Trust. 
Leonard Mackall et al. 
to ; In Trust. Recorded April 23rd, 1873, 11 a. m. 
Martin F. Morris. 


This indenture, made this second day of April, in the year of our 
Lord one thousand eight hundred and seventy-three, by and be- 
tween Leonard Mackall and Frances Ann Mackall, his wife, of the 
city of Baltimore, in the State of Maryland, of the first part, Brooke 
32—159 
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Mackall, Sr., of the city of Washington, in the District of Columbia, 
of the second part, Martin F. Morris, of the same city of Washing- 
ton, of the third part, witnesseth : 
That for and in consideration of a certain amicable arrangement 
this day effected between the said Brooke Mackall,Senior, and Martha 
Mackall, his wife, and at the request and direction of the said Brooke 
Mackall, Senior, and for and in consideration of a certain convey- 
ance of even date herewith from the said Brooke Mackall, Senior, 
and Martha Mackall, his wife, to one Josepb B. Hill, as trustee ; and, 
further, in consideration of the sum of ten dollars, lawful money of 
the United States, to the parties of the first part by the party of the 
third part in hand paid at and before the ensealing and delivery of 
these presents, the receipt whereof is hereby acknowledged, the said 
parties of the first and second part- have granted, bargained, and sold, 
aliened, enfeoffed, conveyed, and confirmed, and by these pres- 

565 ents do grant, bargain, and sell, alien, enfeoff, convey, and 
confirm, unto the said Martin F. Morris, the party of the third 

part, aud his heirs and assigns forever all that piece of ground and 
premises situate and lying in the city of Washington and District 
of Columbia, and being that part of the lot of ground known and 
designated as lot numbered 1, in square numbered one hundred 
and eighteen (118), on the official plan of said city of Washington, 
on which stands the easternmost but one of the block of buildings 
commonly known as the Seven Buildings, with the grounds thereto 
attached, and which was heretofore conveved to Leonard Mackall, the 
party of the first part, by deed bearing date on the twentieth day 
of October, in the year of our Lord one thousand eight hundred and 
sixty,and recorded in Liber R. M. H. No. 27, fol. 232, &c., of the land 
records of Washington county, in the District of Columbia, together 
with the improvements, rights, privileges, and appurtenances of 
every kind thereunto belonging or appertaining, Mees g all the right, 
title, interest, and estate of the said parties of the first and second 
part- in and to the same; to have and to hold the same unto 
the said Martin F. Morris, his heirs and assigns forever, in trust, 
nevertheless, for the uses and purposes following and none 
other, to wit: To permit the aforesaid Martha Mackall to have, 
hold, and occupy, possess, and enjoy the said premises, 

566 with the appurtenances, as before described, and all the rents, 
issues, and profits thereto to take, receive, and apply to her 

own use, free from any control or interference whatever of the party 
of the second part, and in trust, further, to convey the said premises, 
with the appurtenances, at any time to such person or persons and 
in such manner as the said Martha Mackall may appoint and direct 
by her instrument of writing under seal, or by her last will and 
testament duly exec-ted, or by her joinder with the said party of 
the third part, trustee as aforesaid, in any deed of conveyance thereof, 
whether absolute or by way of mortgage lease, release, or otherwise, 
and in default of any such appointment, devise, or conveyance by 
the said Martha Mackall during the term of her natural life, then in 
trust to convey the said premises, with the appurtenances, to the 
daughters of the said Brooke and Martha Mackall, now living, and 
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their beirs and assigns, as tenants in common, in such manner that 
if any of the said daughters should die before the said Martha 
Mackall, leaving no issue surviving her, then the survivors and their 
heirs and assigns should receive the whole of the aforesaid premises, 
with appurtenances; and the said Brooke Mackall, Senior, the 
party of the second part, hereby covenants and agrees that he will 
warrant generally the property hereby conveyed, and that he 
567 ~_-will procure and execute such further assurances for the con- 
veyance of said land and property as may be requisite. 

In testimony whereof the said Péona Mackall and Ann 
Mackall, his wife, and Brooke Mackall, Senior, the parties of the 
first part and of the second part, have hereunto set their hands and 
affixed their seals the day and year first hereinbefore written. 

LEON’D MACKALL. SEAL. 
FRANCES ANN MACKALL. [sEAt. 
B. MACKALL, SeEn’r. SEAL. 


Signed, sealed, and delivered in the presence of— 
G. E. SANGSTON. 
WM. D. ELDRIDGE. 


STATE OF MARYLAND, at 
Baltimore City, atiatath 


I, George E. Sangston, a notary public in and for the city of Bal- 
timore, in the State of Maryland aforesaid, do hereby certify that 
Leonard Mackall and Frances Ann Mackall, his wife, of the said 
city, and Brooke Mackall, Senior, of the city of Washington, in the 
District of Columbia, but at present in the said city of Baltimore, 
parties to a certain deed bearing date on the second day of April, 
in the year of our Lord one thousand eight hundred and seventy- 
three, and hereto annexed, personally — before me in m 
city and State of Maryland aforesaid, the said Leonard Mackall 

and Frances Ann Mackall, his wife, and Brooke Mackall, 
568 Senior, being personally well known to me to be the persons 

who executed the said deed, and acknowled the same to 
be their act and deed, and the said Frances Ann Mackall, the wife 
of Leonard Mackall aforesaid, being by me examined privily & 
apart from her said husband and having the deed aforesaid fully 
explained to her, she, the said Frances Ann Mackall, acknowledged 
the same to be her act and deed and declared that she had willingly 
signed and delivered the same, and that she wished not to retract it. 

Given under my hand and notarial seal this tenth day of April, 


A. D. 1873. 
G. E. SANGSTON, 
[ NOTARIAL SEAL. ] Notary Public. 
569 Notice to Prove Will of Decedent. 


To Judge Willoughby, solicitor of the defendant: 
Please take notice that we will proceed to prove the will of the late 
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Brooke Mackall, deceased, a certified copy of which is filed in the 
above-entitled cause, through the medium of the subscribing wit- 
nesses to the same—i. ¢., Drs. Grafton Tyler, Louis Mackall, and 
Armistead Peter—at the office of Dr. Grafton Tyler, 1300 30th St., 
N. W. (Georgetown), but under the late numbering of the streets 
located as the above number on 30th street, in Washington, the ex- 
amination to begin at 11 a.m. before Examiner E. D. F. Brady, 
Esq., on Thursday, the 4th inst. 
ashington, D. C., Dec. 2nd, 1883. 


Very respectfully, S. S. HENKLE, 


R. M. NEWTON, 
Solicitors for Complainants. 


Service acknowledged this 2nd day of Dec., 1883. 


WESTEL WILLOUGHBY, 
Solicitor of Def’t. 


570 Certified Copy of Last Will and Testament of the Decedent, Brooke 
Mackall, Senior. 


I, Brooke Mackall, Senior, of the city of Washington, in the Dis- 
trict of Columbia, being of sound and disposing mind, memory, and 
understanding, make, publish, and declare this my last will and 
testament in manner and form following, viz: 

First. That upon my death my body shall be decently buried, 
according to the discretion of my executor, hereinafter named, and 
that the funeral charges and expenses for the same shall be paid out 
of my estate. 

Secondly. I give, devise, and bequ-ath all my property, real, per- 
sonal, and mixed, or may be hereafter entitled to, to and unto my 
children, Leonard Mackall, Benjamin Mackall, Donn Barton Mack- 
all, Kate Christy, and Louise Owens, to them and their heirs forever, 
the said property to be divided between the parties above men- 
tioned. My daughters shall each receive a share or portion one- 
fourth less than the share or portion of any oneof my sons named— 
that is, my daughters’ individual shares shall be to my sons’ indi- 
vidual shares in the proportion of three to four. The reason I 
make this discrimination between my said sons. and daughters 
is this: That my said daughters have heretofore received from 
their mother and from me certain valuable properties which are 

more valuable than the difference between their shares 
571 hereby bequeathed them and that of my sons named. By 

this my las- will and testament I do not give, devise, or be- 
queath to my son, Brooke Mackall, Jr., any part, parcel, or portion 
of my property whatever, as the said Brooke Mackall, Junior, here- 
tofore received from me many and large advances, and as it would 
be unjust to my other children hereinbefore named, but I direct 
Leonard to pay him one dollar. 

Thirdly. That upon the death of my son, Leonard Mackall, then 
and in that event I will and direct that the share or portion be- 
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soueees and devised to him shall become the property of his wife, 
osalie W. Mackall, and her heirs and assigns forever; and I further 
will and direct that in the event of the death of either of my sons, 
Benjamin or Donn Barton, without having disposed of their por- 
tions or shares of my estate hereby devised and without leavi 
wives or children, then and in that event the shares or portions di- 
vised to them shall be equally divided between my other children, 
who are devisees herein, who may be living at the time of the death 
of said Benjamin or Donn Barton, and the issue of such as may be 
dead, the issue of such taking per stirpes and not per capita, 
572 and should my son Leonard be dead at the time of the death 
of either Benjamin or Donn Barton, they or either of them 
dying without issue or wives living, then the said Leonard’s share 
in their portions shall become the property of Rosalie W. Mackall. 

Lastly. Revoking and annulling all wills by me heretofore made 
and ratifying and confirming this and none other to be my last will 
and testament, I hereby constitute and app-int my son, Leonard 
Mackall, trustee and executor of this my last will and testiment, and 
I hereby give him, my said trustee, full power to sell and convey 
my property heretofore referred to, so as to reduce said property to 
money before division if in his discretion it shall appear expedient 
that the same be sold, and I hereby waive all bond on the part of 
my executor and trustee. 

In testimony whereof I have hereunto set my hand and affixed 
my seal this the ninth day of December, in the year of our Lord 
one thousand eight hundred and seventy-nine. 

. ‘-B. MACKALL. [sgat.] 


Signed, sealed, published, and declared by Brooke Mackall, Senior, 
the above-named testator, as and for his last will and testa- 

573 ment, in the presence of us, who, at his request, in his presence 
and in the presence of each other, have subscribed our names 


as witnesses thereto. 
GRAFTON TYLER. 
ARMISTEAD PETER. 
LOUIS MACKALL. 
Dec. 9, 1879. 


Before the Register of Wills. 


Supreme Court of the District of Columbia, Holding a Special Term 
for Orphans’ Court Business. 


District oF CoLumBIA, To wit: 
May Srp, 1880. 

This day appeared Grafton Tyler, Armistead Peter, and Louis 
Mackall, the subscribing witnesses to the foregoing last will and 
testament of Brooke Mackall, late of the District of Columbia, de- 
ceased, and severally made oath on the Holy Evangel of Almighty 
God that they did see the testator therein named sign this will; that 
he published, pronounced, and declared the same to be his last will 
and testament; that at the time of so doing he was, to the best of 
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their apprehension, of sound and disposing mind and capable of 
executing a valid deed or contract, and that their names as wit- 
nesses to the aforesaid will was signed in the presence and at the 
request of testator and in the presence of one another. 
Test : A. WEBSTER, 
Register of Wills. 


574  Disrrict or Cotumsia, 7o wit: 


I, Hiram J. Ramsdell, register of wills for the District of Colum- 
bia, do hereby certify that the foregoing is a true copy of the original 
will of Brooke Mackall, deceased, and the probate thereto, filed and 
recorded in the office of the register of wills for the District of Colum- 
bia aforesaid ; and also that the said will, after having been proven 
by the witnesses whose names appear in the foregoing probate, was 
by order of the supreme court of the District of Columbia, holding 
a special term for orphans’ court business, duly adiwitted to probate 
and record on the 7th day of May, A. D. one thousand eight hun- 
dred and eighty. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of the said supreme court, special term for orphans’ court 
business, this 26th day of November; A. ‘D. 1883. | 

H. J. RAMSDELL, 
Register of Wills for the District of Columbia. 


en | 
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Caption. 


In the Supreme Court of the District of Columbia. 


LEONARD MACKALL et al. 
vs. bin Equity. No. 8038. Doc. 
BrRooKE MACKALL et al. 


District oF COLUMBIA, 88: 


Be it known that at an examination of witnesses begun and held 
on the fourth day of December, A. D. 1883, when the depositions 
hereto attached were taken, I, E. D. F. Brady, an examiner in chan- 
cery, did cause to be personally present at the office of Dr. Grafton 
Tyler, No. 1300 30th street, Georgetown, in said District, Grafton 
Tyler, M. D.; Armistead Peter, M. D., and Louis Mackall, M. D., to 
testify on the part and behalf of the complainants in a certain cause 
now pending in the supreme court of the District of Columbia, 
wherein Leonard Mackall et al. are complainants and Brooke Mackall 
et al., defendants. 


Cirtificate. 


District OF COLUMBIA, 88: 


I, E. D. F. Brady, examiner in chancery, do hereby certify that, 
in pursuance of the annexed notice of counsel for the complainants, 
the depositions here attached were taken down by me and reduced 
to writing in the presence of and from the oral statements of the 
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witnesses at the time and place designated in the caption, 
076 ~—s and, after they had been reduced to writing, were then and 
there by me read over to the witnesses and by them sub- 
scribed in my presence and in the presence of counsel for the com- 
plainants within noted, who was then and there attending, the 
witnesses having been by me first duly sworn to testify the truth, 
the whole truth, and nothing but the truth touching the matter at 
: issue in said cause. I further certify that Iam not of counsel for 
any of the parties to said cause or in any manner interested therein. 
& E. D. F. BRADY, 
Examiner in Chancery. 


In the Supreme Court of the District of Columbia. 


LEONARD MACKALL et al. 
v8. In Equity. No. 8038. 
BrookE MACKALL é¢ al. 


This cause having, by an order of court bearing date the 30th day 
of November, A. D. 1883, been remanded for the purpose of taking 
me as to execution ‘of the last will and testament of the late 

rooke Mackall, met this 4th day of December, A. D. 1883, at the 
| office of Grafton Tyler, M. D., No. 1300 30th street northwest, i 

town, District of Columbia, pursuant to notice of counsel for the 


complainants, hereto annexed, at 11 o’clock a. m. 
- 577 Present: Robert M. Newton, Esq., solicitor for complain- 
| ants, no one appearing for the defendant: 
W hereupon— j 


v 


Deposition of Dr. Grafton Tyler. 


GRAFTON TYLER, a witness of lawful age, residing in the city of 
Georgetown, District of Columbia, being first duly sworn, deposes 
and says, in reply to interrogatories propounded by Mr. Ngewron, 
as follows: 


i 1 Q. Handing witness the paper purporting to be the last will and 
testament of the late Brooke Mackall as of the 9th of December, A. ~~ 
D. 1879, counsel asks witness to examine the signature of the testator | 
and state whose signature it is. 3 
A. I witnessed that signature made by Mr. Brooke Mackall, Senior. 
2 Q. When and where and in whose presence did the decedent 
a _ sign the instrument handed you ? 
| ’ " A. I signed it at Dr. Louis Mackall’s office, then at the corner of 
Congress and Bridge streets, in this city, Georgetown. Itis now 3ist 
| ; and N streets. I could not state exactly from the date on the paper, 
l namely, December 9, 1879, the time I signed it. It was then that 
1 the decedent signed it. | 
578 3 Q. Did you sign the name, Grafton Tyler, to the instru- 
ment? 
/ A. I signed the name Grafton Tyler as it appears here. 
4Q. At whose request ? 
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A. At the request of Mr. Mackall himself. 

5 Q. Who were present when the testator and you signed the 
paper ? 

A. The testator and Doctors Louis Mackall and Armistead Peter. 

6 Q. What was the condition of the mind of the testator ? 


A. His mind was in a perfect state. 
GRAFTON TYLER. 
Subscribed and sworn to before me this 4th day of December, A. D. 


1883. 
E. D. F. BRADY. 
Examiner in Chancery. 


Deposition of Dr. Armistead Peter. 


ARMISTEAD Peter, a witness of lawful age, residing in the city of 
Georgetown, District of Columbia, being duly sworn according to 
law, deposes and says, in reply to interrogatories propounded by Mr. 
NEwToN, as follows: 


1 Q. Handing witness the paper purporting to be the last will and 
testament of the late Brooke Mackall as of the 9th of December, 
A. D. 1879, counsel asks witness to examine the signature of the 

testator and state whose signature it is. 
579 A. Brooke Mackall’s. 
2 Q. When and where and in whose presence did the de- 
cedent sign the paper? 

A. In presence of Dr. Grafton Tyler, Dr. Louis Mackall, and my- 

‘ self, December 9, 1879, at office of Dr. Louis Mackall, corner Bridge } 
Tong 


and Congress streets, in this city. | 

3 Q. Did you sign the paper as a witness ? 

A. Yes, sir. 

4 Q. At whose request? 

A. Brooke Mackall’s. 

5 Q. Who were present when the testator and vou signed the 
paper? 

A. Dr. Grafton Tyler and Dr. Louis Mackall. 

6 Q. What was the condition of the mind of the testator? 


A. In a perfect state. 
ARMISTEAD PETER. 
Subscribed and sworn to before me this 4th day of December, 


A. D. 1883. 3 
E. D. F. BRADY, 
Examiner in Chancery. 


Deposition of Dr. Louis Mackall. 


Louis MacKALL, a witness of lawful age, residing in the city of 
Georgetown, District of Columbia, being first duly sworn according 
to law, deposes and says, in reply to interrogatories propounded by 
Mr. Newron, as follows: 
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580 1Q. Handing witness the paper we rting to be the last 
will and testament of the late Brooke Mackall, as of the 9th 

y of December, A. D. 1879, counsel asks witness to examine the signa- 
y ture of the testator and state whose signature it is. 

A. The signature of Brooke Mackall, Senior. 

2 Q. When and where and in whose presence did the decedent 
sign the instrament handed you? | 

A. December 9, 1879, in my office, at corner of Bridge and Con- 
gress streets, in this city, in the presence of Doctors Grafton Tyler, 
Armistead Peter, and myself. © 

3 Q. Did you sign the paper as a witness? 

A. Yes, sir. 

4 Q. At whose request? 

A. At request of Brooke Mackall. 

5 Q. Who were present when the testator and you signed the 
paper? | 

A. Dr. Grafton Tyler and Armistead Peter. 

6 Q. What was the condition of the mind of the testator ? 


A. In a perfectly normal condition. 
: , LOUIS MACKALL. 


Subscribed and sworn to before me this 4th day of December, 


A. D. 1883. 
E. D. F. BRADY, 
Examiner in Chancery. 


‘In the Supreme Court of the District’ of Columbia, December 1st, 
1883. 


LEONARD MACKALL et al. 
v8. Equity No. 8038. 
BrRooKE MACKALL et al. 
581 Testimony for Defendants. 


MACKALL é¢ al. 
\euse 


v8. 
MACKALL é¢ al. 


10 o’cLock A. M., May 18ru, 1883. 


Met pursuant to notice... 

Present: Counsel for both sides, when (the witness having been 
first duly affirmed, but by an objection from Mr. Newton, counsel 
for Leonard Mackall, the witness was resworn upon the Bible) — 


Siras MEDELLA, being sworn, says: 


I reside in Alexandria, Va.; I am a nurse; I am 58 years of age. 
1 Q. How long have you been a nurse—that is, how long has that 
been your occupation ? 
A. About 30 years. 
; ash agg you a nurse for Brooke Mackall, Sr., in the winter of 
33—159 
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A. I was. 

Q. When did you commence nursing him ? 

A. On the 9th of Feb’ry. 

Q. Did you nurse him from that time until he died ? 

A. I did. I was relieved a few nights for ten days during the 
night. 

Q. Were you constantly with him with those exceptions ? 

A. I was. 

Q. When were those ten days? 

A. It was in the latter part of the time I was with him: I was 
broken down, and I was relieved during those ten days during the 

night. 
582 Q. It was during the latter part of his sickness, was it ? 
A. It was. : 

Q. At what hour were you relieved ? , 

A. Between seven & nine some evenings; never earlier than seven 
nor later than nine o'clock. 

Q. Who employed you? 

A. Mr. Brooke Mackall, Jr. 

Q. Was he then in charge of his father ? 

A. He was. : 

Q. What was the condition of Mr. Mackall while you were there ? 

A. I don’t exactly understand that question. In whatway? He 
was a very sick man. 

©. What was his mental condition ? 

A. His mental condition was as good as mine. 

Q. Do you remember my (Mr. Willoughby) coming there one day 
with Justice Walter ? 
I do. 
. Who sent for me to come? 
. Mr. Mackall, Sr. 
. Did he send you? 
He did. 
Do you remember whether or not 1 came there soon after ? 
. You did, sir. 
Who was with me? 


(Objected to as leading by Mr. Newton.) 


A. Mr. Brooke Mackall and another gentleman I supposed to be 
the squire. 
Q. State what took place at that time that you saw? 
583 A. Judge Willoughby went into Mr. Mackall’s room, and 
they were there some time; and Mr. Brooke Mackall, Jr., and 
the squire, I suppose, went in,and when they went in I went down- 
stairs to get a little air. 
fa Did any one go into the room with me at first or did I go in 
alone? 
A. Judge Willoughby went in first and Mr. Brooke Mackall went 
in soon after, or they might have gone in together, but my impres- 
sion is Judge Willoughby went in first. 


OPOroror 
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Q. What was the mental condition of Brooke Mackall, Sr.. on that 
day and at that time? 


(Objected to by Mr. Newton.) 


A. It was as good as any man’s that I ever saw. 
Q. What do you say in reference to his being under the influence 
of narcotics? 


(Objected to as leading.) 
Question withdrawn. 


Was he under the influence of narcotics at the time? 

. I don’t exactly understand that. 

. I mean opiate. 

He was not, sir. 

Was he at any time during that day? 

He was not. 

Was he under the influence of narcotics or opiates at any time 

during his sickness, while you nursed him, to any very great ex- 
tent? 

584 A. He was not. I don’t remember of giving him more 
than two or three spoonesful during the entire time that I 

was with him. 

Q. Was Dr. Owens and wife there on that day ? 


(Objected to as leading by Mr. Newton.) 


A. On what day? 

‘Q. This day; the day you were speaking of. 

A. You mean the day that you were there? 

Q. Yes. 

A. Not to my knowledge. I don’t know them. I never saw them 
that I know of. 

Q. How late did you stay there that night? 

A. I staid until 9 o’clock. 

Q. Do you remember whether or not Dr. Naylor came there that 
night? 

A. He did; he came in and talked with Mr. Mackall and prayed 
with him. 

Q. What time did he come there, according to your best recollec- 
tion ? 

A. I sup it was about 7 or a little after—between 7 «& 8. 

Q. How ong did he remain? 

A. He remained half an hour or more, to the best of my judg- 
ment. 

Q. Do you remember anything that was said? 


(Objected to by Mr. Newton as leading.) 


A. I do, sir. 
a. State what was said that you remember. 

. The Dr. promised to come and see him again on Monday; 

also Mr. Mackall told him the bell of the church annoyed 

585 him, and the Dr. promised that the bell should not be rung 

on Sunday. 


OPOrero 
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Q. Were you present during all the interview ? 
A. Not entirely. I went out for a few minutes. 
Q. Were you present when he prayed with him ? 
A. I was. | 

Q. Did Dr. Naylor come again ? 


(Objected to as leading by Mr. Newton.) 


A. He did, sir. 

Q. When? 

A. On Sunday night. 

Q. What took place then ? 

A. Mr. Mackall seemed to be—I thought there was a change for 
the worse—and he came in to see Mr. Mackall on coming from 
ehurch. Mr. Mackall remarked, Dr., this is not Monday night. The 
Dr. said, I was coming by, and I thought [ would step in and see 
how you were. 

Q. Did you go after him to come then, that night ? 

A. Idid. 

Q. What:was the mental condition of Mr. Mackall then ? 

A. As clear and bright as I ever saw in any man. 

Q. How long after this interview with Dr. Nailor did Mr. Mackall 
ive? 

A. A very short time. 

Q. How many days dv you think ? 

A. Mr. Mackall died on the next Sunday evening. 

Q. Did Mr. Mackall sit up in a chair at any time during the last 

ten days of his life? 7 
586 A. He did, sir; he sat up the day that he died ; he was u 
and I gave him his usual meals—raw beef—about one o'clock 
the Sunday that he died. 3 . 

Q. What do you know, if anything, about directions being given 
as to persons visiting Mr. Mackall ? 

A. The Dr. gave directions that persons were not to be allowed in 
his room except his brother. Mr. Mackall himself made some ob- 
jections & said it made him nervous & objected to Mr. Len Mackall 
coming in the room. He said his clothes smelt of tobacco smoke 
and asked me to say to him not to come there until he got better. 

Q. You mention Mr. Mackall’s brother as one to-be admitted. 
Wa’n't you a little confused? State again whom you meant that 
was to be admitted. 

A. Dr. Walsh’s orders to me was that no one was to be admitted 
in the room but Mr. Brooke Mackall. He wanted to keep Mr. 
Mackall quiet ; that no one was to seehim. 

Q. Do you remember of Mr. Mackall’s requesting his son Leon- 
ard to leave the room? 

A. I do, sir. 

Q. How many times? 

A. I could not say how many times, but several times. I heard 
him say that his clothes smelt of tobacco, and that he would be glad 
if he would not come into the room until he got better. 
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Q. Were you sent by Mr. Mackall to Leonard to ask him 
587 for his gold spectacles, overcoat, and umbrella? 

A. I was. I was sent by Mr. Mackall for that. I told Mr. 
Mackall that was rather embarrassing for me and asked him to write 
a note for them. He told me to tell him to bring them back. I 
gave the note to Mr. Leonard at Mrs. Corse’s front door. 

Q. What did Leonard say ? 

A. I can’t exactly seer, Sad the, remark that he made, but rather 
a I thought, and I did not care to tell Mr. Mr. Mackall, only I 
told him that he would bring them back. 

Q. Did you know that any instructions were given by Brooke 
Mackall, Jr., in regard to excluding the members of Mr. kall’s 
family or minister or anybody else from coming to see his father ? 

A. No, sir; I do not. There were no such instructions given me. 
I received my instructions in regard to persons visiting the room 
from Dr. Walsh. 

Q. What was the general conduct of Brooke Mackall, Jr., as to 
giving attention to his father while you were there? 

A. I never saw any one more anxious and more attentive to his 
father in my life than he was; I never did. 

Q. How constantly did he attend him? 
588 A. He attended him atall times. I J could hardly explain 
it. He was in and out all the time, day & night. 

Q. Did the father seem anxious to have his son Brooke present? 


' Objection. —({Objected to for the reason the.phraseology is more 
leading than is necessary by Mr. Newton.) 


A. Always, sir. He would send for him at night when in bed. 
I tried to remonstrate with the old gentleman and told him that it | 
would lose his rest. He would always come, no matter what hour. 
He said he wanted him there; that he did not know what would 
happen. 
Q. Did the father seem to have great affection for his son Brooke? 


(Objected to by Mr. Newton as inclined to be leading.) 


Q. What was the state of feeling manifested by the father to his 
son Brooke? 
A. It was affectionate & kind, and he always wanted him to be 
resent. 
: Q. Do you know whether everything seemed to be done for the 
comfort of the father that could be done by Brooke? 
A. Everything possible that could be done wasdone. He spared 
no pains in doing it. 
Q. Which do you think was the most suitable room for Mr. 
Mackall—the room where he first was or where he was when you 
were there? 


Objection.—Objected to by Mr. Newton. 
589 A. The room where he was when I was with him was de- 


cidedly the best room for any one sick, and being free from 
noise. The other room was over the kitchen, and the annoyance 


The a OR cep are Ses 


op ie ae ay aks = ‘ . " 
CHR eels CaS, A it 5 8 gies at oe a Me NE Bika, wteamiteIle Geeen. 
_* ayghaiee 
- 
* 


262 LEONARD MACKALL ET AL; VS. 


from tie street and the kitchen were worse than the other room. The 
—_ where he was when I was with him was decidedly the best for 

im. 

Q. What was the position of the bed in the room on the day I 
was there ? 

A. The bed sat head to the eastward; the room situated some- 
thing like this one (the examiner’s office); the door opened north. 
That was always the position of the bed in the room from the time I 
went with him until he died. 

Q. Did it stand in the corner or at a distance from it? 

A. A distance from it. 

Q. How far from the corner? 

A. The bed was at least three feet from the window, to the best of 
my knowledge—two or three feet from the corner. 

Q. On which side did Mr. Mackall lie on the day that I was 
there? 

A. On his right side. He could not lie in any other way than his 
back & right side. 

Q. State, according to your best recollection, the time of day that 
I canie there. 

A. To the best of my knowledge it was about two o’clock. 
590 It was in that neighborhood. It may have been a little be- 
fore or a little after. 

Q. Do you think it possible that Dr. Owens and his wife could 
have come there that night between seven and eight o'clock in the 
evening and have gone into that room and spoken to Mr. Mackall 
and you not know it or have forgotten it? 

A. I am sure I have not forgotten it, and do not think it possible 
for any person to have gone in without my seeing them up to the 
time I was there, which was about 9 o'clock. 

. Q. Do you mean any person, or any person except Dr. Nailor? 

A. I mean there was no person there except Dr. Nailor and Mr. 
Brooke Mackall, Jr., that evening up to 9 o’clock. They could not 
possibly have been there without my seeing them. 

Q. Do you remember the brother and nephew of Mr. Mackall, Sr., 
coming there to see him ? 

A. I do, sir; well. I went down in Mrs. Corse’s parlor and seen 
them. Mr. Mackall asked to be excused; that he would be very 
glad to see them when he was better. Mr. Mackall was from Balti- 
more and wanted to see him, but could not see him. 

Q. a did Brooke say, if anything, to his father about seeing 

them ? 
591 A. Mr. Mackall was talking to Mr. Brooke about that, say- 
ing they came to see him, and he asked if he thought that 
he could see them. The old gentleman said that he could not see 
any one. 
Q. Did Brooke urge him to see them ? 


(Mr. Newton: The question is leading.) 


A. He did. 
®. Did he see them ? 
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A. He did not. 


Cross-examination by Mr. HENKLE: 


Q. - Medella, I understand you to say you are a professional 
nurse 

A. I did not say so, sir. 

Q. What did you say about it? 

A. All that 1 said was that I was nursing Mr. Mackall. 

Q. Lp not say you had been nursing 30 years ? 

A. I did. 

Q. Do you mean that you had been nursing for 30 years continu- 
ously 7 

A. No, sir. 

Q. When had you last nursed any sick person before you under- 
took to nurse Mr. Mackall ? 

A. I could not say exactly. I have a patient sometimes, and 
sometimes a good many months intervene. My impression is the 
last one before was Mr. Brent. That was in the spring. I could 
not say how long I had known Mr. Brooke Mackall, I. before I 

nursed his father. I knew him at Mrs. Corse’s. 1 worked 
592 for her. It may be some two or three years and it may be 

more. I was doing house cleaning and putting down carpets 
for Mrs. Corse, and in that way I became acquainted with Brooke 
Mackall and his father. My impression is Mr. Corse came for me. 
My impression is Mr. Corse either came for me..or wrote to me. It 
came through him. I came here and called upon Mackall. I saw 
Mr. Brooke Mackall down-stairs, and we entered into a contract 
about nursing his father. That was on the 9th day of February, 
1880. It was pretty late in the evening, I remember very distiactly. 
I do not remember of any one being in the room but Mr. Brooke 
Mackall when I took charge of him. I don’t know that I said any- 
thing to him in particular when I took charge of him or that he 
said anything to me. There was noone else in the room at that 
time. It was 9 o'clock or a very few minutes after nine or a very 
few before nine when I went into the room. I am sure it was not 
ten o’clock. It was nearer 9 than 10 o’clock. There was nobody 
there that night after I went there in the room at all. I could not 
say how long young Mr. Mackall staid in the room after I took 
charge of his father. He was in and out. Mr. Brooke Mackall did 
not give me any instructions as to taking care of his father, any 
particular instructions, excepting about the medicines that were to be 

taken that night. I did not meet the doctor there that night. 
593 The old gentleman was in bed when I went in the room. I 

had no talk with him that night. He may have said some- 
thing to me about the medicine. He was pretty sick. He did not 
talk much to Brooke after I wentin. Brooke said, Here is the nurse. 
He told him who I was, and think the old gentleman knew me, 
having seen me around Mrs. Corse’s. Mr. Mackall was a very sick 
man when I first went with him; he did not sit up for some days 
after I went with him—a week or two; it may have been that time 
or less ; I don’t remember particularly. Sometimes he attended to 
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the calls of nature by taking him up, and sometimes in bed. There 
was no sick-chair in the room. He got up out of bed and sat upon 
the vessel; I would assist him; I sat him up on the bed and eased 
him down. It was some time before I could get him to use a bed- 
pan; he said it hurt him. Sometimes he used it and sometimes he 
did not. Towards the last he was compelled to use it; he was too 
weak to get up. I washed and dressed him. He had bed sores on 
his hip bone, on his right side, and on his back; he had two bed 
sores ; his back was scre. After the sores on his back got even) bad 

Mr. Brooke Mackall bought a bed ring to relieve him from 
594 that pain. The old gentleman used to call it a basket. I 

had a piece of India rubber next to the mattrass to protect the 
bed from being soiled. I don’t remember when I went there that 
his hips and back were sore; my impression is he had no bed sores 
when I went there. I don’t remember how soon it was after I went 
there that he had the bed sores. I suppose as svon as he had them 
he complained of them. It is impossible for me to say how soon 
after I went there he had bed sores. To the best of my knowledge 
he hadn’t any when I went there. I know towards the latter part 
of his sickness he had bed sores, and everything was done to make 
him comfortable; they were dressed. It has been a long time since— 
near three years. I don’t know about how much he could help 
himself when I went there; he might have raised himself up with- 
out a aid; I can’t answer whether he could or not. He did raise 
himself up in bed, but when I first went there I did not allow him 
to raise himself up in bed, because he was not able and because it 
was my business then to assist him. He turned over himself from 
his side to his back. On one occasion he turned himself from his 
back to his left side, and he said he could not stand that. 


The cross-examination of this witness was postponed because 
the engagement of the witness would not permit him 


595 to remain longer. 
May 19ru, 1883. 


Met pursuant to adjournment. 


Present: Mr. Newton and Judge Willoughby, when the cross-ex- 
amination of Stras NEDELLA was resumed as follows by Mr. New- 
TON: 


Cross-examination resumed: 


Q. Who did you say employed you as nurse for Mr. Brooke Mack- 
all, Sr. ? 

A. Mr. Brooke Mackall, Jr. 

Q. Did you not say Mr. Corse employed you ? 

A. I did not. 

' Q. Who first spoke to you in regard to coming to nurse? 

A. I can’t remember exactly, but it appears to me that Mr. Corse 
or some of the family came for me. They have a brother there. I 
can’t remember distinctly who came for me, but some of the family, 
Q. Did Brooke Mackall, Jr., come to Alexandria for you? 
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A. He might have come for me, but my impression is he did not. 
I remember of seeing him at Mrs. Corse’s. 

Q. Who first spoke to you first in Alexandria about coming to 
nurse Mr. Mackall, Sr.? 

A. I don’t remember. 

Q. Have you much recollection ? 

A. I have ordinary recollection, I think. 

Q. Can’t you remember who employed you in Alexandria, in 1880, 
to nurse Mr Mackall, Sr.? | 

A. No one employed me in Alexandria. 

Q. Who spoke to you first in Alexandria? 

A. I can’t remember that. 

Q. Did you not say yesterday Mr. Corse did ? 
596 A. That is my impression. 
Q. Then you have a defective memory, have you not? 

A. I don’t know that it is more so than people generally. 

Q. When did Mr. Brooke Mackall, Jr., actually employ you as 
nurse and where ? 

A. On the 9th of Febr’y, 1880, at Mrs. Corse’s,in the city of 
Washington. 

Q. In what room of the house did he see you? 

A. When I went to Mrs. Corse’s I went to the kitchen, and there 
I remained until I saw Mr. Brooke Mackall, Jr. I saw him first in 
the kitchen. 

Q. What time of the night was that? _. 

A. That was some time about eight or a little after. 

Q. Did you see him nowhere else that night than in the kitchen ? 

A. I saw him at other places. 

Q. Where did you see him that night? 

A. I saw him in Mrs. Corse’s dining-room ; I saw him in the 
street. 

Q. Did you see him in the chamber that night? 

A. I did 

Q. Why did you not say that before ? , 

A. I was under the impression that I had said that before. 

Q. Was any contract made between you and Brooke Mackall, Jr., 
that night or at any time as to nursing Brooke Mackall, Sr.? 
A. There was... 
Q. Was it in writing ? 
A. It was not. 
Q. What did he contract to pay you? 
A. [ had rather not answer that question. 
i 


59 (Judge Willoughby objects — it as immaterial, and, ad- 
vised by Judge Willoughby not to answer it, thereupon 
witness declines to answer it.) 

Q. Have you ever been paid for the services rendered as nurse? 


(Objected to as immaterial by Judge Willoughby.) . 


A. I wassettled with according to contract with Mr. Brooke Mack- 
all, Jr., before I left the city. 
34—159 
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Q. From whom did you receive instructions, as nurse, after you’ 
were employed by Brooke Mackall, Jr.? 
A. Dr. Walsh. 
(. Where did you first see Dr. Walsh after you were employed ? 
A. The next day—morning. 
Q. It was then lie gave you instructions how he wanted you to 
do as nurse? 
A. He gave me instructions what medicine he wanted me to give 
and the time; no other instructions as to my duty. 
Q. Did he instruct you as to excluding visiters from the room of 
Brooke Mackall, Sr.? 
A. He did. 
Q. Then why do you say he had only given you instructions as 
to the medicine ? 
A. Because you told me to answer the questions you put. 
@. When did you receive instructions from Dr. ‘Walsh as to ex- 
cluding visiters? 
| A. 1 am not positive, but I think it was the day I saw him. 
aA 598 Q. Didn’t you say a little while ago you only received in- 
| structions from Dr. Walsh as to the medicines on the first 
| day you saw him? 
| A. I did not. 
: Q. Answer the question. When and on what day, as near as you 
= can remember, did Dr. Walsh instruct you to » exclude visiters from 
| the room of Brooke Mackall, Sr. ? 
| A. I cannot say positively, but my impression is it was the first 
day I saw him. 
Q. Did you ever see Mr. Leonard Mackall at the house during 
the time you nursed Mr. Brooke Mackall, Sr. ? 
A. I have. 
Q. Did you go into the sick- -room of Mr. Mackall, Sr., the first 
= you went to the house? 
. I did. 
a, Wasn’t Leonard Mackall there at the time? 
. If so, he was invisible to me. : 
a ~ Who was in the room when you went into the sick-room of 
ae Brooke Mackall, Sr. ? 
Be A. My impression is he was in there alone. Mr. Brooke Mackall, 
Jr.,and myself went in together. 
Q. Where did you see Mr. Leonard Mackall; at the house during 
the (sickness) ? ) 
A. I saw him in Mr. Mackall’s room, and I saw him at the door. 
Q. How many times did you see him during the sickness ? : 
A. I could not say—several times or more. I saw him three, 
four, or five times—more, perhaps. ray 
599 Q. How many times did you see Leonard Mackall in his 
father’s room ? ; 


a 
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E: A. I saw him there two or three times; it might have been more ; 
A I can’t say exactly. I know he came there sometimes, but he did 
z : not come in. 
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Q. Don’t you remember Leonard Mackall being in the toom when 
you were sponging Mr. Mackall off one morning? 

A. I have no such recollection. 

Q. You have not much memory of things, have you ? 

A. I have ordinary memory, I think. 

Q. If I were to recall certain incidents in connection with the 
nursing of Mr. Mackall would it aid your memory in this matter? 

A. It might do so. . 

Q. Don’t you remember one morning, about 9 or 10 o'clock, that 
Mr. Lemaen Mackall came into the sick-room ; that you were in- 
jecting enema in Mr. Mackall; that he was in the and on the 
bed-pan; that Mr. Leonard Mackall helped to put his father on the 
bed-pan? Mr. Leonard Mackall asked you about the bed sores he 
noticed on his father—asked you what you put on them. That 
after this the sheet was changed ; that the patient’s night-shirt first 
having been taken off, that you sponged Mr. Mackall off while he 

was lying in bed, and that Mr. Leonard Mackall pulled the 
600 sheet from under his father when you raised him and hel 
to put a clean sheet on. Do you remember this incident? 

A. Those occurrences are so common in nursing that that don’t 
aid my memory a great deal. 

Q. That is your answer, is it? 

A. That is my answer. s 

Q. Then you are a professional nurse, are you not? 

A. I never styled myself a professional nurse, but I will compare 


with others who are. 


Q. You will answer that question by referring to the answer that 
you have made, that you have nu 30 years, will you not? 

A. I have nursed at intervals full 30 years. 

Q. Is it not your habit in nursing to confine your attention purely 
to your duties as nurse? 

A. I give to all patients such attention as they need my services 
at all times. I think I, being employed in such capacity, will dem- 
onstrate that. 

Q. Is this exclusive attention to _— nursing duties the only 
cause of your not remembering Mr. nard Mackall being in his 
father’s room on the occasion last referred to? 

A. I should not think that such attention to my duties would 

make me forget that. I have no knowledge of such a fact. 
601 I don’t dispute it. I remember of performing such duties 

propounded in the question. Those duties arecommon. All 
don’t have such duties performed, but those duties are common. 

Q. You performed those duties frequently for Brooke Mackall, 
Sr., did you not? 

A. I did. 

Q. Was not enema injected every day? 

A. No, sir. 

Q. How often? 

A. I could not say. The doctor directed that; hecan answer that 
question better than I can. 


me meee 4g Me ees ee fe ‘ 5 Pig ea Lea F 
: Pr é a4 * > F z - e d ': _ ? ns Ps 
‘ “ . ‘ de a hee gs oe ae ay ae +) Ee an oe ae ae oe 8c ¢ 
f , * 7 “ on OS ate? es ¥ 
‘“ a nds wag Pas Pers 
roa y oR: © z Pi Sycs hog 
meat ae a ao Ge 
’ + 
BROOKE M ET AL. : 
/ 7 
ps 
a 
a 
ic 


268 LEONARD MACKALL ET AL. VS. 


Q. Then you don’t remember much of anything connected with 
the nursing of Mr. Mackall? 

A. It ismy impression that I remember a good deal. 

Q. Then answer the question. Were his bowels regular? 

A. Not at all times they were not. 

Q. What did you do for the relief of his bowels when they were 
constipated ? 

A. The Dr. always prescribed the relief. 

Q. And did you apply it? 

A. I did. 

Q. Was that internal medicine, or was it to be applied by a 
syringe? 

A. That was always in the physician’s judgment, not mine. I 
might say internal medicine or a syringe. I did as the doctor 
instructed. 

Q. Did Mr. Mackall, Sr., take medicine regularly. 
602 A. He taken it when the doctor prescribed it only. 

Q. When was that? Did he take medicine once a week 
or less ; often- than once a week ? 

A. He taken it just as the doctor ordered it ; sometimes once a 
week, sometimes two or three times:a day. 


Witness here desires to correct his last answer and say: It may 
have been once a week or a dozen times during the day and night. 
I had no right to give the medicine onless the doctor directed. 


Q. Now answer the question. Wa’n’t there two ways of giving 
medicine to Brooke Mackall, Sr.—one down the throat and the other 
by injection ? 

A. I have no knowledge of giving him medicine by enema. 

Q. Did you ever use a syringe ? 

A. I did, frequently. 

Q. How often was the medicine given through the mouth ? 

A. Just as often as the doctor directed. 

Q. How often was that ? 

A. I can’t remember. It would require a wonderful memory to 
tell how often I gave a man medicine three years ago. 

Q. If you can’t remember this it is because you have had a great 
number of patients in three years. How many patients have vou 
had in that time? 

A. I don’t remember how many patients I have had in 
603 that time, and I think it would tax your intelligence to say 
how often you gave a patient medicine if -you only had one. 
. Have you had in the three years past ten patients ? 
. I think not. 
. How many do you think you have had in that time? 
. I have no idea. I may have had three or four. 

Then why is it you cannot remember or won’t state what you 
do remember in reply to the question whether you gave medicine 
to Brooke Mackall, Sr., once a day or once a week and as to how 
often you used the syringe ? 
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A. Do you mean to say I won’t state what I do know about th 
case ? | | 
Q. I mean to say I want an answer to my questions. 


The witness says that you might as well close this examination. 
I will answer any question I know, but I don’t propose to answer 
anything I don’t know. 


Q. Did you ever state to Mr. Leonard Mackall that Mr. Brooke 
Mackall, Jr., had instructed you not to permit himself or other peo- 
ple to come to Mr. Mackall Senior’s room ? 

A. —e in my life; never did any assertion fall from my 

ips. 
604 0. Who were generally. present in Mr. Mackall Senior’s 
room during the day from 9 to 5 or 6 o'clock ? 

A. Mr. Brooke Mackall, Jr., and myself and the doctor; at times 
there might have been others. 

Q. Who came in the room when you went for Judge Willoughby ? 

A. I left no one in the room. 

Q. Do you mean to say you left the old gentleman alone when 
you went for Judge Willoughby ? 

A. I do mean to say so. : 

Q. How many times did you leave the old gentleman alone dur- 
ing the time you nursed him ? . 

A. I could not answer. I left him a good many times for a short 
time. 

Q. Where did you go for Judge Willoughby? 

A. To his present office. It was not a square from where Mr. 
Mackall lived. 

Q. Did Brooke Mackall, Sr., write the note you delivered to Leon- 
ard Mackall ? | 

A. He did not. 

Q. Who wrote the note you delivered to Leonard Mackall ? 

A. Mr. Brooke Mackall, Jr. 

Q. Where was it that he wrote it ? 

A. In his father’s roon. | 

Q. What was the habit of Brooke Mackall, Jr., as to coming to 
his father’s room ? 

A. He came into his father’s room every time he was in the house; 
a dozen times a day and night. 

Q. What room did he occupy in the house? | 
605 A. The room immediately over his father’s, on the next floor. 

Q. Was Brooke Mackall, Jr., absent from the city for any 
entended period of time during the time you were nursing Brooke 
Mackall, Sr. ? | 

A. Not to my knowledge. 

Q. Was he always at home in the city ? 

A. That is more than I can say. 

Q. Have you not already said that he was not absent from the 
city for any extended period of time? 

A. Not to my knowledge hé was not away from the city for any 
period of time. 
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Q. Did you find Judge Willoughby in his office when you went 
there? 

A. I think I did. 

Q. You say you think you did. Is your recollection accurate 
upon that subject ? 

A. My impression is he was in his office; I think I saw him. 

Q. What was his number and street at that time? 

. I don’t know the number; it was where it is now. 

. How far from 4} street is Judge Willoughby’s office ? 
. 50 or 60 feet; just around the corner. 
Do you mean to say just fifty or sixty feet ? 
. It is just around the corner. 
State the avenue where it is. 
I don’t know the avenue. 


(Judge Willoughby admits his office is No. 456 La. Ave. and was 
then.) 


>O>rO>PoOr> 


Q. What is the distance from the house of Mrs. Corse, N. 
606 E. cor. of C street, to the office of Judge Willoughby ? 
A. About a square, perbaps. 
Who was in Mr. Mackall’ ’s, Sr., room when you returned ? 
Mr. Mackall, Senior, was there. 
No one else? 
. Not to my knowledge. 
What time of day was this? 
To the best of my knowledge two o'clock or near about two 
o’clock. 
Q. What time did Brooke Mackall, Jr., take his dinner? About © 
that time? 
Q. I do not know. 
A. Did you have any acquaintance at all about the affairs of the 
kitchen of - ae house, or that the caterer brought meals to that house ? 
A. I ha 
Q. What time were the meals generally served ? 
A. They were served there at different times to the different parties 
there. 
Q. Were not the meals generally brought there about the same 
time to all the inmates? 
A. That is more than I know. I had nothing to do with the 
bringing of the meals. 
Q. What time did you take your own dinner ? 
A. I taken it at different hours. Mr. Brooke Mackall would 
always relieve me when I went to dinner. 
Q. What time would he relieve you ? 
A. He relieved me at different hours; mostly between four and 
five. It was not regular. Sometime when it was convenient 
607 for me to go to dinner I would have to give his father atten- 
tion. 
Q. Then it was the habit, or was it not, for Mr. Brooke Mackall to 
take his dinner before you or after? ° 
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A. I can’t answer that question. I did not know when he had 
taken his dinner and when he had not. 

Q. In administering to Brooke Mackall, Sr., medicine through the 
mouth how did you do it? 

A. In accordance with the directions of the doctor. 

Q. Didn’t you use a sick-cup? 

A. I might have done so; I don’t remember. I carried one there. 
I have one now that I had then. 

Q. Was this the only sick-cup, in the passage, on the table, where 
the medicines were kept, and seen’by you during the sickness of the 
decedent ? 

A. What sick-cup do you refer to? 

Q. I mean to say was there only one sick-cup you saw during the 
sickness of Mr. Mackall, Sr. 

A. I only saw one, to the best of my knowledge. 

Q. Never heard of one being gent there by Mrs. Christy? 

A. I have no recollection of it. 

Q. Did not you find one when you went there? 

A. I have no such recollection of it. I carried one with me. There 
may have been one there. | 

Q. You found the duties of nursing Mr. Mackall, Sr., quite oner- 

ous, did you not? 
608 A. Rather so, sir. 
Q. Were they not decidedly laborious? 

A. They were. 

Q. This was the fact that that caused you to be broken down, was 
it not, towards the last ten days of his illness? 

A. I was relieved to have a little rest, in order that I could go out 
into the air. I have no objection to using the word I used on the 
direct examination, that I was broken down. 

Q. What did the duties of nurse consist ? 

A. Of a great many things. 

(). Please answer in detail. 

A. I don’t know that I can. It was making him comfortable and 
keeping him clean, giving him medicines, and carrying out the doc- 
tor’s directions generally. There are many contingencies in attend- 
ing the sick you cannot go into in detail. 

Q. Was giving the medicine through the mouth a laborious busi- 
ness ? 

A. That might be to a delicate person; it might to a person not 
very well. Frequently you have to raise a person to give medicine. 
Mr. Mackall was not the largest man nor the smallest man to raise. 

Q. Which broke you down most—the lifting or sitting up at night ; 
or what was the cause of your having been broken down ? 

A. The general loss of rest was what principally broke me 

down. 
609 Q. Had Mr. Mackall lost flesh any during the time you 
nursed him ? 3 

A. If he had not he would not have been troubled with bed sores. 
F Q. The fact of bed sores shows loss of flesh and great weakness, 

oes not it? 


2 ge ae ee Oe OR ame 
‘ fae De a eee ne 
ae ae qe ieee 


BROOKE MACKALL, JR., ET AL. o71 ee 


972 LEONARD MACKALL ET AL. VS. 


A. The physician could tell you better about that than I can. 
The constant laying on one side will cause bed sores. 

Q. Did Mr. Mackall improve in condition or get worse after you 
became nurse? 

A. Mr. Mackall had the changes that all persons are liable to; 
sometimes better and sometimes worse. 

Q. Did he suffer pain at any time during his sickness ? 

A. I think he did. 

Q. Can’t you state more definitely ? 

A. Of course he did; he could not help suffering pain. 

Q. Did these pains cease during the time of your nursing him ? 

A. It is impossible for me to answer. He got better during in- 
tervals. I can’t say whether the pain ceased. It is impossible for 
you to answer that question. 

Q. Was there a period in his illness in which these pains dimin- 
— in force before the final dissolution of the patient began ? 

There were, frequently. 
Q. Do you know the meaning of the word comatose ? 
A. I cannot say that I do exactly. 
610 Q. Wasn’t there a period in the illness of Mr. Mackall after 
which the violent pain ceased and he seemed to go intoa, 
comatose condition ? 

A. There were periods when the violent pains ceased; he got 
- much better; he got up; he got up daily. 

Q. Did he get up without any help at all? 

A. He did not. 

Q. Didn’t he use generally a bed-pan in the bed ? 

A. He did sometimes and sometimes he did not. 

Q. When other persons went into Mr. Mackall’s room did you 
generally go out? 

A. Not at all times I did not. 

Q. You went out when Judge Willoughby came in response to 
your going for him, did you not? 

A. I did; I answered that interrogation before. 

Q. You did not go out except on that occasion when strangers, 
other persons, came to the room? 

A. Sometimes I went out and sometimes I did not; it depended 
altogether who they were. 

Q. When you were out of the room where did you stay ? 

A. What do you mean? I don’t understand what you mean. 

Q. When other persons came where did you go out of the room 
and stay ? 

A. 1 went into the hall; sometimes down-stairs, and sometimes I 
took that opportunity to go — the water-closet; I was always on the 
look-out. 

Q. Was anybody with Judge Willoughby when he came to 
the room ? 

A. Mr. Brooke Mackall, Jr. 
611 Q. pg long did you stay out of the room on that occa- 
sion 
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A. I can’t name the time definitely; I might have been half an 
hour or more and it might not kave been so —- 

Q. Did you see Squire Walter there that da : 

A. I saw a gentleman there; I don’t know Squire Walter, but I 
understood that was the name. 

Q. How did you understand that was Squire Walter? 

A. I heard Judge Willoughby say to Mr. Brooke Mackall bring 
the squire up. | : 

Q. Did Brooke Mackall, Jr., go for the squire? 

A. I don’t know who went for him; I saw him in the house. 

Q. When did you see him in the house? 

A. My impression is I first saw him coming up the steps. (By 
Judge W1LLouGHBy : What steps—inside or outsidesteps’) I mean 
the stairway that leads from the parlor to Mr. Mackall’s room. 

Q. During your nursing Mr. Mackall, Sr., was the room next to 
Mr. Mackall’s occupied ? : 

A. That is more than I know; I believe all the rooms in the 
house were occupied. 

Q. Did you never hear Mrs. Corse say that during the illness of 
Mr. Mackall—that on account of the groans of Mr. Mackall—she 
could not rent the next room ? 

A. 1 don’t think I ever heard of any such occurrence; it might 

have been; I don’t remember. 
612 Q. Mr. Mackall then groaned during his illness, did he 

. not? at 

A. To the best 'of my knowledge he did sometimes. I have no 
knowledge that it was to the extent of annoying persons in the next 
room. 

Q. During what period of your nursing him did he groan most, 
the latter part or the first part ? 

A. I don’t remember distinctly. I don’t think his groaning was 
to such an extent that Would make me remember at this date. He 
was a man that bore pain. 

Q. Then I understand that the — of three years have dimmed 
the vividness of your memory as to his groaning or not on this oc- 
casion and other incidents of his sickness, has it or not? 

A. I meant to say that I have no recollection of any excessive 
groaning of Mr. Mackall during my nursing him. 

Q. Did any one of the house, Mr. Corse or any of the household, 
visit Mr. Mackall ? 

A. My impression is Mrs. Corse and Miss Bridget came into his 
room ; they made some pads for his comfort; Miss Bridget was a 
lady at Mrs. Corse’s. 

Q. Was she a Miss Corse? 

A. No. 

Q. Is the word Bridget the general term which so often, acci- 
7 or otherwise, expresses a house servant ? 

A. I never inquired into her position there; therefure I will not 

undertake to diesribe her for fear of doing her injustice. 
613 Q. Just give your impression as to who she was—a boarder 
or not. 
35—159 
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A. My impression is she was one of the family. 


Q. Then you had the labor of nursing Mr. Mackall yourself 


nearly altogether, had you not? 

A. I was with Mr. Mackall, as I have said, from the 9th of Feb- 
ruury till he died, excepting the time I have already mentioned. 

Q. Did you, during the approach of night-fall, occasionally take a 
nap or unconsciously doze away when sitting in the passage or in 
the room ? 

A. I frequently dozed when sitting in the room, but never out- 
side, except the night I have stated, when I was relieved. I was 
in the house always during the time I was relieved, to be called if 
necessary. 


The cross-examination here closed. 


Redirect by Judge WILLouGupy : 


Q. What is your best recollection as to the time I was in the room 
with Mr. Mackall, Sr., alone and before Mr. Waiter came up? 

A. My best recollection, it was from fifteen to twenty minutes ; 
ten to fifteen minutes, perhaps, as near as I can get at it. 

Q. Who came up with me first? 

A. Mr. Brooke Mackall, Jr. 


Recross by Mr. Newton: 


Q. Didn’t you state previously that it was in the neighborhood 
of half an hour; that you were out of the room when Mr. Mackall 
and Judge Willoughby went in? 
614 A. I stated that I was out half an hour or more during the 
interview of these gentlemen with Mr. Mackall, Sr. 


Witness desires to make a correction and says that when Judge 
Willoughby was in the room with Mr. Mackall, Sr., I was in the 
hall until the squire was sent for. 


Q. Did Mr. Brooke Mackall go down for the squire? 

A. He did. 

Q. Then where did you go from the hallway when the squire 
was summoned ? 

A. I went down-stairs, perhaps, to the water-closet; I don’t re- 
member. I was sure to be on hand when the ‘gentlemen got 
through their business. I know I was on the lower floor. 

Q. Then Judge Willoughby was in the sick-room during the 
whole time that you were in the hallway and down-stairs and 
Brooke Mackall, Jr., was in the sick-room the whole time subse- 
quently to the entry of Judge Willoughby and himself into the 
sick-room, except the time it took Brooke Mackall, Jr., to go down 
after Squire Walter. Was not this the time these two gentlemen 
were in this sick-room according to your previous statement ” 

A. What two gentlemen do you mean? 

Q. I mean the gentlemen you refer to—Judge Willoughby and 
Brooke Mackall, Jr. 

A. I did not make any such assertion as to their being in the 
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room all that time while I was down-stairs. I don’t know who was 
in the room. Judge Willoughby and Mr. Mackall, Jr., 
615 entered the room. He said to his father, “Here is Jud 
Willoughby,” and Mr. Mackall, Jr., and I retired from the 
room to the hall, where we remained until Judge Willoughby said, 
Bring up the squire. 

Q. You did certainly state, did you not, that when Judge Wil- 
loughby and Brooke Mackall, Jr.,came into the sick-room you went 
out; did you not make that statement ? 

A. I think I did state I went out, Brooke Mackall and myself. 

Q. You did not state Brooke Mackall, Jr., went out ” 

A. I state it now. 


Mr. Newton: You cannot state it now. 


Q. You stated certainly, also, that you were out of the sick-room 
half an hour or more, did you or not? 

A. I did during the interview with those gentlemen and Mr. 
Brooke Mackall, Sr. 

Q. Then what means have you of causing any doubt in your 
mind as to the correctness of your previous statements, which, sub- 
stantially, are that during the time of your absence from the room 
covered the period of the presence in the room of Judge Wil- 
loughby ? 

A. This fact: You said that Mr. Brooke Mackall, Jr., was in the 
room with Judge Willoughby during this time. . 

Q. When you went out of the room then, you have pre- 

616 viously stated you left Judge Willoughby and Brooke Mack- 

all, Jr., in the room, and you heard Judge Willoughby say, 

Bring up the squire. The question I now put to you is, Did he make 
that request of Brooke Mackall, Jr., or of whom ? 


(Question objected to because the statement as to what the witness 
said is untrue.) 

Counsel for the plaintiffs leaves the matter of the statements of 
the witness’s testimony to the record for settlement of his contra- 
dictions. 


A. Mr. Brooke Mackall, Jr. 
| SILAS MEDELLA. 


Sworn and subscribed to before me this 19th of May, 1883. 
J. J. JOHNSON, 
Examiner in Chancery. 


Adjourned until Monday, May 21, 18883. 


J. J. JOHNSON, 
Examiner in Chancery. 
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May 2lsrt, 1883. 


Met pursuant to adjournment. 
Present: Counsel ou both sides, when— 


Dr. Ratpu Watsu, being duly sworn, deposes and says as follows, 
in answer to questions propounded by Judge WILLouGHBY, solicitor 
for defendant, Brooke Mackall, Junior: 


I am a practicing physician, and have been since 1863, and reside 
in the city of Washington. 
617 Q. Were you the attending physician of Brooke Mackall, 
Sr., in the winter of 1880? 
A. I was, sir. 
Q. State, if you can, at what time you first commenced said at- 
tendance. 
A. I cannot give you a definite answer without referring to my 
books, but it was somewhere about the 8th or 9th of January. 
Q. How frequent were your visits during sach attendance ? 
A. They varied in number daily, sometimes one, sometimes twice, 
and sometimes three times; no regular system. 
Q. Within the last two or three weeks of his life how frequently ? 
A. I might safely say two or three times a day; possibly only 
once; it is impossible for me to say definitely without reference to 
my books. 
Q. What was his disease ? 
A. Mr. Mackall was suffering from gastro-interitis, which was in- 
flammation of the bowels and stomach. 
Q. What was his mental condition during his illness ? 
_ A. I consider that Mr. Mackall’s mental condition was good. 
Q. Did it continue so during the whole period of his illness? 
A. Yes. I will add that it has been so long a time without addi- 
tional thought, and I now repeat that it was good. 
Q. Do you remember of your attention being called by 
618 Brooke Mackall, Jr., to his mental condition some few days 
before he died, on a day on which Brooke Mackall, Jr., stated 
that his father had executed a deed ? 


(Objected to by Mr. Newton as grossly leading, suggesting the 
entire answer to the witness, and at the proper time will move that 
the question and answer be stricken from the record.) 


A. I do not. 
Q. Do you remember of your special attention being called to his 
mental condition at any particular time ”? 


(Objected to by Mr. Newton for the reasons I have stated above.) 


The Witness: May I ask a question or make a statement in ex- 
planation or in regard to that? 

Mr. WiLtLovGHsy: Yes. 

The Witness: [ have no special recollection. In cases of pro- 
longed illness relatives and friends frequently ask the attending 
physician many questions in regard to the patient’s mental and 
physical condition ; and, though I have no recollection of any spe- 
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cial inquiry being made in this special case, it is my belief that Mr. 
Brooke Mackall’s mental condition was good. | 


Q. What have you to say in regard to his being under the influ- 
ence of narcotics at any time in reference to his mental condition ? 


(Mr. Newton objects to the question as to form.) 


619 A. Narcotics when given to Mr. Mackall were for the pur- 
pose of relieving pain, and I noticed no material effect of his 

mental condition. 

Q. By whose instruction was Mr. Mackall removed from the room 
first occupied by nim to that into which he died? 

A. I don’t remember. 
.Q. How would the two rooms compare as to being suitable for 
vim ¢ 

A. I think the room that he died in was more suitable for the 
occupation by a sick person than the one he was removed from ? 

Q. Do you remember whether or not his removal was with your 
approval ? 

A. Undoubtedly so; I would not have submitted to it if it had 
not been. | | 

Q. Do you know whether or not any instructions were given in 
regard to excluding persons from the room except according to 
your directions? 

A. No, sir; I know nothing of that. 

Q. Do you remember Mr. Mackall, Sr., expressing any wishes 
upon that subject himself? | 

_ A. I have no distinct recollection upon that point. 
Q. Have you any recollection? 


(Mr. Newton objects because the question has been answered in 
the most distinct and positive manner.) 


A. I have a faint recollection of having a conversation with Mr. 
Mackall in regard to visitors not being admitted to his room, 
620 but who they were I don’t remember. I would like to add 
that that this is a very common conversation by me with 
my patients as a protection to my patients. , 
Q. Do you know of his being visited by Dr. Naylor? 
A. I never saw Dr. Naylor there, to my recollection. 
Q. Did you know of Brooke Mackall, Jr., putting any obstructions 
to visitors seeing him any further than as directed by you ? 


(Mr. Newton objects to the question as to form.) 


A. No. 

Q. What was the general character of Brooke Mackall’s attention 
to his father? 

A. Kind and attentive; I saw nothing to the contrary; I will 
add, very kind and affectionate. | 

Q. What seemed to be the general disposition of the father to 
Brooke? 

A. I.saw nothing but what would be expected between father and 
son. 
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Q. Do you remember of directing that a professional nurse be 
employed ? ; 

A. I think it most probable that I did so; I prefer them in all 
cases. 


Cross-examination by Mr. NewTon: 


. Will you be so kind to state your age? 
. I was born in 1841—the 4th of November. 
. How long have you been living in Washington? 
. Since December, 1860. 
. How long have you known the defendant, Brooke Mackall, Jr. ? 
. Since 1866 or 1867; I can safely say since 1867. 
. Did you have any acquaintance immediately after or about 
that time with any of the rest of that family ? 
621 A. I have no recollection. 
Q. State about what time you became acquainted with 
Brooke Mackall, Sr. 

A. It will be almost impossible; I have no data to go upon; it 
was a street acquaintance; probably in 1870. I will explain that 
my acquaintance was a speaking acquaintance upon the street, fol- 
lowing an introduction. In speaking of the street acquaintance I 
don’t wish to reflect upon Mr. Mackall.. Afterwards our acquaintance 
became very intimate and extended through a period of years, up 
to the time of his death. 

Q. Did you visit Mr. Mackall socially at his residence ? 

A. I don’t remember of doing so. 

Q. Whatrelation,as to places of meeting him,did you have towards 
him during the intimate acquaintance that you refer to? 

A. I don’t understand the question. 

Q. Where did you generally meet Mr. Mackall during the time 
you were intimate with him ? 

A. Mr. Mackall and I boarded at the same boarding-house for a 
number of years; I cannot say how long; I don’t remember; it was 
located on the corner of Penna. Ave. and 4} street; kept by Mrs. 
Holmead, afterwards Mrs. Humphreys, or her sister, Mrs. Smith. 
My recollection upon that point is notclear. Mr. Mackall and I met 

at divers times at the dinner table, breakfast table, supper 
622 table, parlor, hall,-front steps, in front of the house, on 4} 
street ; we walked along the street and conversed; then late 
in his life. when he occupied rooms at 332 C street N. W., summer 
evenings, on the steps of the house,and met him at his rooms; later 
still, when he occupied rooms at the house in which he died, when 
I was called to attend him in his last illness and met him during 
that attendance. Intermediate between the time of my first acquaint- 
ance once with Mr. Mackall and the date of his death I met him a 
number of times at places I can’t remember. 
Q. Please state the year you lived at the house kept by Mrs. Hol- 
mead, and afterwards Mr-. Humphreys. 
A. I could not tell that; I don’t remember now. 
Q. Can’t you locate the dates, or the year you lived at that place, 
during the time you speak of above ? 
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A. [have no memoranda by which I can locate that date. I 
would mention this; I don’t unite my first speaking acquaintance 
with Mr. Mackall and Mrs. Holmead’s boarding-house. 

Q. Was not that during the late war? 

A. Very possibly. I will withdraw that answer by asking Mr. 
Newton what he means by the question. 

Q. Was it not probably during the late war? 

A. The boarding-house was kept by two seperate parties, 

623 Mrs. Humphreysand hersister, Mrs.Smith. After Mrs. Hum- 

phreys returned her sister, Mrs. Smith, continued the board- 

ing-house. To the best of my belief the existence of the ——- 

house was during a lapse of time taking in a period occupied by all 
or a portion of the war and opened after that. 

Q. Did the two sisters keep the house at the same time or at dif- 
ferent times? 

A. I think at first they were associated. After Mrs. Holmead 
married Dr. Humphreys she retired from this house, and her sister, 
Mrs. Smith, kept it alone. 

Q. Was the time of your boarding there with Mr. Mackall under 
Mrs. Smith or Mrs. Holmead ? : 

A. I boarded with both of these ladies. I don’t remember. 

Q. Can you tell, Dr., whether Mr. Mackall boarded there with 
Mrs. Holmead as a hostess or Mrs. Smith as a hostess ? 

. I don’t remember. 

. How long did you board there ? 

. Don’t remember. 

Were you a physician at that time?’ 

Yes, sir. 

. Where did you graduate, Doctor ? 

. Georgetown College. 

. What is the date of your deploma ? 

. March, 1863. 

. Can you tell how long you had been in practice or had been 

a candidate for practice when you boarded at this house ? 

624 A. It will be impossible for me to tell how long, because I 
boarded with the ladies at different intervals. It was nota 7 
continuous space of time. + <a 

Q. Was it not soon after you got your deploma that you made a 
the acquaintance of Mackall ? pe 

A. I suppose you mean by that months or years after that. I got a 
my diploma in 1863. 


OPOrPOroreor 


Mr. NeEwTon: 


Q. I mean one month or more. 
A. No; to simplify matters I state that in 1864 I located on 4} 
| street, South Washington, and, to the best of my recollection, one or 
: two years after that, while attending a member of the family of a Mr. 
Henry Nailor, I incidently met Mr. Brooke Mackall, Jr., who, as 
I understood, was superintending some repairs to the house occu- 
me by Mr. Nailor. I have no recollection of meeting Mr. Brooke a 
Mackall, Sr., until one or two or three years after. I am indefinite 4 
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about that period. My recollection of the earliest acquaintance— 
speaking acquaintance—about that period on the street, and I asso- 
ciate our first intimate friendly acquainance with the time we 
boarded at Mrs. Humphreys’ or Mrs. Smith’-. 

Q. Dr., please state the features of the disease gastro-interitis gen- 
erally. 

es Gastro-interitis, as I stated before, is what is probab-y known 
as inflammation of the bowels and stomach. There is great pains 

at first, restlessness, vomiting, diarreha, dysentary. I could 
625 continue going on enumerating a number of other sym-toms, 

of either magnified or shaded down, but believe if they were 
all grouped together it would be impossible to a non-professional 
mind to define it or understand the case. 

Q. Are the pains that you speak of not intense ? 

A. A patient may have gastritis or gastro-interitis and have great 
pains; another patient may have the same disease and not great 
pains, and that is why I said in my first answer that no grouping 
of syinptoms could convey to an unprofessional mind the positive 
ilenes of a certain disease. 

Q. The last two questions are general questions, and I will ask in 
connection with those the relation of this disease and the effects of 
it upon the cerebral organs. 

A. It has been my experience that inflammitory diseases of the 
stomach and bowels have a slight, if any, effect upon the cerebral 
organs. 

©. During what period of Mr. Mackall’s illness did he suffer the 
most Ss latter part or the first part ? 

A. I can’t remember. The time has been so long between the 
death of Mr. Mackall that I don’t remember, inasmuch as I did 
not charge my mind with it. 

Q. Did you consider that he was getting better the last two weeks 

of his illness ? | 
626 A. Owing to the same reason mentioned in my former 
answer it would be impossible for me now to state what I 
then thought. 

Q. Would not it have been most in the order of that kind of ill- 
ness for a man of his years that he would have been getting worse 
as the disease progressed ? 

A. That is naturally to be supposed, as the disease progresses, 
if it is one calculated to destroy life, a man would get worse. 

Q. Brooke Mackall, Sr., had gastritis when you first called to see 
him, had he not? 

A. That is a point I cannot give an exact answer upon. It 
would be impossible for me to state that he had gastro-interitis the 
first day Isaw him. Ove condition in a protracted illness presents a 
number of different phases. He may have had inflammation of the 
liver, lungs, and other organs associated with it. I don’t say that 
he did; I only mention that as an illustration. 

Q. About how many days had he been ill when you discovered 
gastro-interitis ? 

A. My recollection is it was associated early in his condition. I 
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remember that he attributed his attack to the irritating properties 
of the medicine he had been taking—cuticura. 

Q. Could you say it had been a week or ten days before you be- 
gan to treat him for gastro-interitis ? 

A. No, sir. 
627 Q. Dr., do you keep a diary or memorandum of your treat- 
ment to patients ? 

A. Not habitually. 

Q. Did you keep any in this case? 

A. No, sir. ° 

Q. You spoke of gastritis having been associated in his case. 
Could you state the other diseased sym-toms with which it was as- 
sociated ? 

A. I said he died of gastro-interitis. I said nothing about gastro- 
interitis being associated with any other disease. I stated on the 
death cirtificate that the exciting cause was gastro-interitis, and the 
— cause of death, my recollection is, was paralysis of the 

eart. 

Q. What was Mr. Mackall’s condition the first day you saw him? 

A. For the reason stated before—the length of time—it will be 
impossible for me to give any detailed or definite statement about 
his condition. He was a sick man. 

Q. You use the word- that he was a “sick man” in a professional 
sense, indicating, as you doctors mean, that he was a very sick man? 

A. He may have been and he may have not been. 

Q. Of course, Dr., he was a sick man in the literal sense or you 
would not have been called. You mean, then, that he was quite 
sick or “a sick man,” as the doctors grade their patients, do you 
not ? 

A. I really don’t understand what you mean by doctors grading 
their patients. 

Q. You said Mr. Mackall was a sick man, did you not? 
628 A. Yes, sir. 

Q. Then, Dr., you, of course, meant what you said, did you 
not ? 

A. Yes, sir. aa 

Q. Would it have been irrational and absurd for any one.to have 
stated Mr. Mackall’s condition during the last week or two weeks of 
- illness to have been better than that during the first part of his 
illness ? | 

A. It depends altogether upon Mr. Mackall’s condition at that 
time. 

Q. Can you state now his condition at that time? 

A. You want his mental or physical condition ? 

Mr. Newton: Just his condition. 

Witness: Then that embodies both. It is impossible for a physi- 
cian to state definitely the variations of a man’s physical condition 
from day to day during his sickness. 

Q. What was the condition of Mr. Mackall’s respiratory organs 
—— illness ? 

A. My recollection is he suffered with some rapid breathing. I 
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think my attention was attracted to pneumonia or supposed pneu- 
monia. 

Q. What was the condition of his bowels? 

A. A physician in treating a case or disease, though there may 
be side issues or complicating disease supervening, the attention of 
the physician is bent upon the most dangerous condition. Conse- 

quently after a long period has elapsed the strongest impres- 
629 sion remaining upon his mind is that marked condition 

which caused the greatest anxiety to him or death to the 
patient. 

Q. State the marked indications that gave you the most anxiety 
in Mr. Mackall’s condition. 

A. I can answer that by saying that his general condition gave 
me anxiety; no marked condition. 

Q. Do you remember directions or can you recall directions given 
by you to his nurse or his attendants in connection with his symp- 
toms? 

A. I don’t remember any special directions. I gave the ordinary 
directions to the nurse who had charge. 

Q. Don’t you remember any general directions? 

A. I ask you what you mean by general directions. 

Q. Please state which of the symptoms attending gastritis which 
you have given above Mr. Mackall had. 


A. If having had gastritis he must have had a sufficient group-. 


ing of those symptoms to render any diagnoses correct, or make me 
believe he had it, to the best of my ability. 

Q. Do you remember a visit paid your office by Dr. Owens and 
his wife during the illness of Mr. Mackall, deceased ? 

A. I remember meeting Dr. Owens in my office. I don’t remem- 
ber Mrs. Owens. She may have been with him. I think that was 
the only time I met him. : 

Q. Did not Dr. Owens and yourself converse about the condition 
of Mr. Mackall? 

A. Yes; I judge that was his object over there. 


630 (Mr. Willoughby gives notice that this is not in the line of 
cross-examination, and that Mr. Newton treats the doctor as 
his witness.) 

(Counsel for complainants states that the plaintiffs have a right 
to all knowledge in the possession of the witness connected with the 
matters immediately occurring as affecting the condition of the de- 
cedent under the rights of the witness as a medical man and medi- 
cal attendant.) 


Q. Did you not state to Dr. Owens on the occasion referred to 
that Mr. Mackall was a very sick man, and that, whilst unable to 
perform any business or to attend to any business, he should be 
able to recognize you? Did you not also use these words? “I will 
have it stopped.” 

A. What date was Dr. Owens’ visit? What do you mean by say- 
ing recognize you and by “ having it stopped?” 

Mr. Newton: About the visit of Dr. Owens, it was was during the 
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latter part of Mr. Mackall’s illness. About “having it stopped,” I 
don’t know what it means; that was a remark made by you on that 
occasion, “I will have it stopped.” 

Q. Upon the occasion of Dr. Owens’ visit to your office Dr. Owens 
stated in medical language the condition of the decedent substan- 
tially to be daized, and that the patient was under the influence of 

some narcotic remedy. I don’t know the medical language 
631 to which you replied after having previously stated that Mr. 

Mackall “ was a very sick man,” and “though unable to per- 
form any business or attend to any “business he ought to recognise 
you.” “T will have it ——— Please state if you did not use 
this language or substantially this language on the occasion referred 
to. 

A. As I understand that statement and question it relates to a 
visit that Dr. Owens made me after Dr. Owens had seen Mr. 
Mackall, and that the doctor, as a physician;in medical language 
described to me Mr. Mackall’s condition as being dazed or under 
the influence of na-cotics. My reccollection of the interview of 
Dr. Owens is not clear, nor do I know what the words “I will have 
it stopped ” refer to; but if Dr. Owens came to me as a medical man 
stating that he found Mr. Mackall in this dazed condition and he 
believed it due to an opiate I, as his medical attendant, would most 
certainly take measures to protect my patient. I don’t deny that 
Dr. Owens made this visit and made this statement, but I have no 
recollection of it. I don’t believe if I made the statement of which 
I have no recollection, that Mr. Mackall was unable to perform any 

business or to attend to any business, that it was before Dr. 
: 632 Owens spoke of his dazed condition, and that I must have 

' referred to that immediate or temporary condition. 

Q. Doctor, you have quite a large practice, have you not? 

A. I suppose I have my share of it. 

Q. Doctor, you have had an extensive practice for the past five 
years or more, have you not? 

A. Yes, sir; I have been quite reed ? 

Q. Please state the effect of the habits of a physician of a large 
practice upon him in respect to the retentiveness of memory of 
the incidents connected with his patients and their condition. 

A. I can only answer that by giving you as much information as 
I can by my own case in treating a case. I don’t charge my mind 
with the details of a case, only so long as those details are of impor- 
tance to the patient. The patient gets well or dies; that particular 
case, regarding the details of that particular case, is ended. I don’t 
exercise my memory upon it. 

Q. You do not deny that you made or may have made this state- 
ment referred to by Dr. Owens, do you? 

A. I don’t deny it if that statement was an answer made to the 
stated statement of Dr. Owens informiug me of Mr. Mackall’s dazed 
condition condition or asacondition produced bv opiates. I wish it 
understood that I am not aware of the dates of which it is said that 

this statement was made. 
633 Adjourned until to-morrow at 1 o’clock p. m. 
J. J. JOHNSON. 
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May 22nd, 1883. 


Met pursuant to above adjournment. 


Present: Counsel on both sides, when the cross-examination of 
Dr. WAtsH was resumed as follows by Mr. Newron, solicitor for 
complainants: 


Q. You don’t remember the symptoms of Mr. Mackall’s disease at 
this time, do you ? 

A. I know that Mr. Mackall died of gastro-interitis. I know 
what those symptoms are. 

Q. You said on yesterday that they were very numerous. Did 
Mr. Mackall have them all? 

A. He had a sufficient number to make me understand that he 
had gastro-interitis. 

Q. Then please answer the question yes or no. Do you remem- 
ber the symptoms of Mr. Mackall now ? 

A. I do in a general way, or a general grouping of the symptoms. 

Q. Did he have the diarrhea ? 

A. He did. 

Q. Did he groan deeply ? 

A. Yes. I don’t exactly understand what the gentleman means 
by deep groanings. Do you mean Mr. Mackall complained of pains? 

Q. Did he indicate his suffering by groaning deeply or groaning 
more or less ? 

A. Yes. 

Q. Did he indicate great restlessness ? 

A. Yes. 

Q. Wasn’t his breathing very difficult ? : 
634 A. I think a portion of the*time it was; I think a portion 
of the time his breathing was a distressed breathing. 

Q. What was the character of the medicine given the patient ? 

A. The medicine varied as the case continued. 

Q. Did not the diarrhea continue as a prevailing feature of the 
disease ? 

A. It is impossible for me to state how much that was controlled 
by the remedies. 

Q. About how long did this condition ef diarrhea last ? 

A. I don’t remember. 

Q. Was it such as to have resulted in the necessity for narcotics 
or in administrating opium in any of its forms? 

A. I don’t remember that. 

Q. Was the condition of his bowels for any protracted period 
costive ? 

A. That is a special symptom. I don’t remember for how long a 
time. 

Q. Have you ever been told that you were not allowed and could 
not be required to state the symptoms of the patient under any rule 
of law? 

A. No; I would not permit anybody to tell me quietly. 
Q. Was an enema administered to the patient during his sickness? 
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A. Very likely ; I don’t remember. I will add that it is a favor- 
ite practice of mine. 

Q. Then it is a fact that you don’t remember the condition of the 

decedent, is it not? 
635 A. I remember his general condition. 1 don’t remember 
his special symptoms. 

Q. Do you remember having expressed an opinion or examined 
the patient in connection with an alleged overdose that Brooke 
Mackall, Jr., has stated that Leonard Mackall had given his father? 

A. I have an indistinct recollection of some such an occurrence, 
but my memory is not fresh enough to testify upon the subject. 

Q. Then your memory, Doctor, and recollection in connection 
with Mr. Mackall’s condition is vague entirely, is it not, as it is of 

atients generally, after so long a lapse of time and after your re- 

ation has ceased as medical attendant? 

A. When you ask me as to special symptoms occurring during 
the progress of the disease, I answer yes. hen you ask me as to 
his general condition existing during the disease, I answer no. 

Q. What has been your relation with Brooke Mackall, Jr., since 
your acquaintance with him was formed ? 

A. Friendly. 

Q. Have they not been intimate? 

A. No, sir. 

Q. Did you not live next door to him on 4} street for some time ; 
next to his office? 

_ A. I don’t know whether he lived there or not. 
Q. What was the number of the house? 
A. I don’t know; about two doors below here. 
636 Q. Was the house at that time in which you lived No. 322 
4} street ? 

A. It could not have been if Mr. Christy’s office was 322; my 
office must have been 324. . 

Q. How long did you live at 324 4} street ? 

A. Two or three years, I should think. 

Q. Could you tell how long Brooke Mackall, Jr., lived next door 
to you? 

A. No, sir. ; 

Q. About how often did you see Brooke Mackall, Jr., during your 
and his residence in the adjoining house? 

A. I can’t tell anything about that. 

Q. Was it weekly or daily ? 

A. I don’t charge my mind with how often I pass people on the 
street. 

Q. Who employed you as medical attendant on Brooke Mackall,. 
Sr.? 

A. I was sent for from his residence, and as he recognized me as 
his physician my supposition is 1 was ‘employed by Mr. Brooke 
Mackall, Sr., himself. 

Q. Has the bill for medical attendance ever been paid ? 

A. No, sir. , 
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Q. Would you be willing to make a statement as to the amount 
of the bill? 

A. Yes, sir; I will have to refer to my books; I have not it in 
mind now. 

Q. Have you not looked to Brooke Mackall, Jr., or have you, to 
pay that bill? 

A. No, sir; I suppose the bill will be paid by the estate. That is 

my custom and supposition in such cases. 
637 Q. Have you had any business transactions with Brooke 
Mackall, Jr.? 

A. I bought a horse from him once. 

Q. What did you pay him for the horse ? 

A. I think I either paid him $125 or $175. 

Q. Did you state to Leonard Mackall on one occasion that it was 
$175? 

A. I may have said so. 

Q. What was the date of this transaction ? 

A. I don’t remember. ) 

(). Doctor, in regard to the interview between Doctor Owens and 
yourself in your office was not the language used by you, “I will 
have it stopped,” necessarily applicable to strong medicine or opiate 
treatment in some of its forms given Brooke Mackall, Senior? 

A. No. 

Q. What could that language have meant? 

A. If it was a reply to the statement said to have been made by 
‘Dr. Owens, it most probably referred to that statement, but I can’t 
say that it necessarily did. 

Q. Did you not state to Dr. Owens that evening that you had not 
seen Mr. Brooke Mackall, Sr., on that day ? 

A. I don’t remember. 

Q. Don’t you remember having stated that you had been to the 
country to see a patient on that day or had a patient in the coun- 
try? | 

A. No, sir. | 

Q. Do you remember of having taken any steps to stop the treat- 

ment, or to modify it, of Brooke Mackall, Sr., after the inter- 
638 view of that evening with Dr. Owens? 

A. I have not the slightest doubt that if Dr. Owens in- 
formed me of any unfavorable condition of Mr. Mackall that I used 
my best efforts to relieve him. 

Q. Is there no means in the form of memoranda, including pre- 
scriptions, by which you can refresh your memory as to whether 
you directed to be given Brooke Mackall, Sr., opium in any of its 
forms or an annodyne treatment, and do you’ mean now to state 
that your treatment of that patient did not embrace opium treat- 
ment in some of its forms or in some form an annodyne treat- 
ment? 

A. I am perfectly willing to say I did give him opium. I would 
have been a very poor doctor if I had not. 

Q. For how long a period in his sickness was the opiate treat- 
ment prescribed ? 
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A. I could not state that definitely. 


Q. Is it your custom to label you- prescriptions in any other way 
than signing them, giving your name? In a word, do you ever 
put the name of your = on the prescription ? 


A. When I prescribe for more than one member of a family I 
frequently put the name of the patient on the prescription; other- 
wise very rarely. Some prescriptions a patient would not like to 

have their names on them. 
639 Q. Did you put the name of Mr. Mackall on any of the 
prescriptions you gave Mr. Mackall? 

A. I have no recollection of doing so. 

Q. Do you recollect specially and definitely that you advised 
that visitors be excluded from Mr. Mackall, Sr.’s, room during 
the early period of his sickness or during any period ? 

A. I don’t recollect specially, but it is my custom in most cases ; 
it is not required in every case. 

Q. Do you remember of having tuld Leonard Mackall that di- 
rections of that sort were intended by you for —— and were 
not intended for the immediate members of his family? 

A. I can’t remember that. I don’t remember of giving the di- 
rections ; I refer to the directions mentioned above in the preceeding 
answer. 

Q. You had conversations very frequently every day, did you not, 
with Leonard Mackall during the last illness of his father? 

A. I can’t say every day. I had frequent conversations with him. 
' Q. These conversations manifested warm aud deep interest and 
affection in and for his father, did they not? 

A. Yes, sir. 

Q. Did you not feel sometimes a delicate sensibility of embarress- 
ment in regard to the assumed relations of Brooke Mackall, Jr., to- 
wards his father, and in his desire and persistent effort to keep 

away his relatives? 
640 A. No, sir. 
Q. You didn’t direct that Brooke Mackall, Sr., be removed 
from his regular room to the little room upstairs, did you ? 

A. I don’t remember directing it, but I endorsed it; it was a far 
better room for him. 

Q. Didn't you tell Leonard Mackall a few days afterwards that it 
was not by vour direction ? 

A. I don’t remember that. 

Q. Didn’t you say to Leonard Mackall that you did not know that 
the decedent had been removed, and that when you went the next 
day to see him you were surprised to see that he had been removed, 
and that you certainly would not have allowed it? 

A. T have no recollection of any such conversation. I most cer- 
tainly would not have acquiesced in it unless satisfied that it was for 
the patient’s benefit. 

Q. Don’t you know that the patient was made weak and percep- 
tibly —— by the removal ? 

A. No. 
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.Q. Did the paroxysms of pain from which the patient suffered - 
during his illness last until his death ? 

A. I don’t remember how near to his death it lasted. 

Q. You don’t remember anything of the condition of the patient 

with anything like reliable accuracy ? 
641 A. As I said before, my mind was not charged with special 
symptoms, but I remember his general condition. 

Q. When it is a fact that you made the remark to more than one 
person during decedent’s illness that he was in no condition to per- 
form any business or to attend to any business, and when at this 
distance of time you have no special recollection of the physical 
condition of the patient,do you mean to state on professional re- 
sponsibility for the value of testimony as an expert that on the 27th 
of February, 1880, Brooke Mackall, Sr.’s, mind was perfectly clear and 
adequate for a business act? 


A. In the first place, I have no recollection of admitting it as a - 


fact that he was unable to attend to any business or to perform any 
business, nor have I recollection of stating other than I had no dis- 
tinct recollection of any one special symptom, and at this time I 
do state that Brooke Mackall, Sr.’s, mind was in a condition for a 
business act. 3 

Q. How can you reach such a conclusion at this period of time 
when you have no recollection of the symptoms and the facts, which 
in all expert testimony must constitute the basis for the opinion ? 

A. Simply because his mental condition refers to one fixed point 

of fact. 
642 Q. You will agree with me, will you not, that medical ex- 
pert testimony to be of any value must be based upon an ac- 
curate, correct, and formulated knowledge or recollection of the 
actual physical symptoms of the patient at the precise time the 
opinion describes the mental state ? 

A. I don’t exactly understand the question. Do you mean to say 
that the physician must know the exact physical condition of a man 
to enable him to give reliable so-called expert testimony in regard 
to a certain man’s mental condition ? 

Mr. Newton: I mean to so state, and that juries and courts, as 
the books show, regard such testimony, as I have defined it, as alone 
reliable, and, in preference to any other testimony than that I have 
defined from medical experts, they take the testimony of actual 
non-professional witnesses of the signs, symptoms, and features of 
the disease as a hasis of forming an opinion of the mental state. 

A: Then I do not agree with vou. 


Adjourned until to-morrow morning at 9 o’clock a. m. 


J. J. JOHNSON, 
Examiner in Chancery. 


Met pursuant to adjournment, and at the request of Jud-e Wil- 
loughby the examination was postponed till 12.30 a. m. 
J. J. JOHNSON, 
Examiner in Chancery. 
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643 Q. Why did you think that the little room in which the 
decedent died was better for him as a patient than his regu- 
lar room ? 

A. Brighter, more cheerful, and was not immediately adjoining a 
stone pavement, and on that account was not subjected to the noise 
of passing vehicles over the pavement. 

Q. How many windown had the first room ? 

A. I think two on the front and probably same number on the 
back. I don’t remember. ; , : 

Q. Didn’t two of the windows look out on a yard ? 

A. Very likely. 


Q. Wasn’t the room to which the patient was moved at the angle 


of the house made by the corner of C and 4} streets? 
A. Very likely. 
Q. Please answer the question. 
A. I have answered it. 
Q. What is the difference in size between the patient’s regular 
room and the room in which he died ? ! 
I don’t know. 
— the room in which he died smaller? 
es. 
Wasn’t it considerably or a good deal smaller? 
I don’t know the difference. 
How many windows did it have? 
One. 
Where were the utensils used in nursing the patient kept? 
A. What do you mean? } 
Mr. Newton: I mean just what I asked, with this addi- 
tion: Please state if the medicines were not mixed and the 
utensils used in nursing the patient were not kept in the passage 
outside of the room. 
A. Very probably they were. It is impossible for me now to 
definitely answer that question. 
Q. Can’t you give a more definite answer to that question ? 
A. No, sir; more than to say I think it a very proper thing to 
keep such utensils outside of a sick-room. 
Q. Was any water-closet immediately accessible to the little 
rooin ? 
so . y recollection is.that the water-closet was at the other end of 
the hall. 
Q: Wasn’t it several steps below the floor of the little room and 
then several feet further distant on a little passage ? 
A. It was. 
Q. Were you present when Brooke Mackall, Sr., was moved from 
his regular room to the little room ? 
A. I don’t remember of being there. 
Q. Do I understand you to say substantially that you were not 
present ? 
A. I don’t remember of being present. 
Q. If you had been present would you not have probably remem- 
bered it? 
37—159 


O>eroror 


e 


ee 
re 


ee care 


290 LEONARD MACKALL ET AI. VS.. 


A. Very likely. 

Q. Do you remember the day upon which the removal oc- 
curred ? 

645 A. I don’t remember the date. 

Q. Don’t you remember Leonard Mackall having told you 
the next day after the removal of the removal ? 

A. You are making inquiries travelling around in a circle, after 
I have stated, 1 think, more than once, that I had not a definite rec- 
ollection of any one special portion of Mr. Mackall’s treatment. 

Q. In relating an incident perhays you may remember it. Don’t 
you remember Leonard Mackall having stated to you the fact of the 
removal, and you stated that if you had known it or had been pres- 
ent you would not have permitted it ? 

A. While anxious to give My. Leonard Mackall the benefit of my 
testimony in favor of any such remark I must say that I have no 
such remembrance. : 

Q. Do you remember one morning, standing in front of your own 
house by your horse, engaged in conversation with Mr. Leonard 
Mackall, that you stated in connection with the same subject of the 
removal of Brooke Mackall, Sr., from his regular room by Brooke 
Mackall, Jr., that Brooke Mackall, Jr., was crazy upon two subjects, 
those of litigation and money ? 

A. I don’t remember it. I may have said so. With due defer- 

ence to Mr. Brooke Mackall I won’t deny it. I won’t deny it 
646 about a great many people. 

Q. Can you recall now the remark made on that occasion 
in that connection previously to this just referred to as to the re- 
moval by Brooke Mackall, Jr., of Brooke Mackall, Sr., from the regu- 
ular room to the room upstairs ? | 

A. No, sir. 

Q. Do you remember a relapsed condition of the patient that oc- 
curred within the first ten days or two weeks of his illness? 

A. Having no memoranda of the patient’s condition from day to 
day, it is impossible for me to say that I remember changes or varia- 
tions. 

Q. Wouldn’t your memory be refreshed by such an incident as 
the following? “ You hadn’t visited the patient for a day or so, and 
Leonard Mackall went for you, and you asked what was the matter, 
and he replied his father was worse, Leonard Mackall relating the 
occurrence of Brooke Mackall, Jr., having excited his father by a 
display of temper and the use of abusive language.” Do you re- 
member this incident and of your having gone to see the patient, 
having found him in bed, he having previously been sitting up, and 
the patient having told you that he was worse ? 

A. This question seems to be framed upon the supposition that 

Mr. Mackall’s sickness and attending circumstances were all 
647 that I had to charge my memory with at this period, as I 
had other patients—numbering probably 20 or 25 a day— 
equally engrossing my attention more or less, and doubtless having 
daily inquiries from anxious friends and relatives. It is impossi- 
ble for me to say that I do remember this. 
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Q. Do you remember who occupied the room with the old gentle- 
man whilst he was sitting up, before he went to his bed? you 
or not? 

A. I do not; but, to simplify matters, I am trying to refresh my 
memory. Mr. Brooke Mackall, Jr., was first in attendance upon his 
father ; then Mr. Leonard Mackall; then again Mr. Brooke Mackall. 
In regard to tlie seperate lengths of period of attendance of either of 
these gentlemen I don’t remember. 

Q. What druggist did you deal with in attending Brooke 
Mackall, Sr.? | 

A. You mean what druggist did Mr. Brooke Mackall, Sr., deal 
with. I don’t deal with any druggest. 

Q. In giving prescriptions to be filled in Mr. Mackall’s case during 
the time he was in the little room, who selected the druggist ? 

A. I don’t know. ; 

Q. Can you tell what druggist filled the prescriptions for the 
treatment of Brooke Mackall, Sr., after he was removed to the little 
room ? 

A. I think Waggerman. 
648 Q. Have you reason for believing that Brooke Mackall, Jr., 
knows with certainty the druggist ? 

A. No more than that he was in attendance upon his father; no 
other reason. 

Q. Wouldn’t you be willing to request the druggist to produce 
those prescriptions ? 

_ A. Perfectly. . ) 

Q. I understand you to express your willingress. Will you re- 
quest him to produce them. 

A. If it is necessary I am perfectly willing to request him to 
do it. 

Q. The enema given the patient was a dilution of warm water 
and soap, was it not ? 

A. I don’t know what it was. 

Q. You know, at least, it was given 

A. I can’t tell whether enema was given now four years ago. 

Q. If it was a prescription of warm water and soap, in this par- 
ticular case it was administered subsequently to a diarrhea and in 
order to move the bowels after a superinduced condition of con- 
stipation, was it not? . 

A. I don’t remember whether the enema was given at all. If it 
was given, I don’t remember whether it was previous or subsequent 
to the d-arrhea. I don’t remember whether it was given to move 
the bowels after a superinduced condition of constipation. Enema’ 
of soap and water is usually given for constipation. 

649 Q. f don’t ask you as a matter of memory, Doctor, as you 
seem to have no memory whatever of the condition of this 
tient. I state the succin-t line of treatment somewhat hy 
ically in form, but according to the facts in this case. I simply 
want an answer based upon the question. 
A. I don’t think that the last question of Mr. Newton’s is founded 
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upon facts. He is not stating a hypothetical question borne out by 
the facts. I fear Mr. Newton is forgetting his own question. 
~Q. Then please state the facts as to enema, or what was admin- 
istered, and whether or not it was after a diarrhea, for the relief of 
constipation and as a result of opiate treatment for the diarrhea. 
A. Do you mean the enema administered to Mr. Mackall, or do 
you mean a hypothetical enema ? 


Mr. Newton here requests the examiner to certify to court the 
question of the right of the witness to refuse or evade answering my 
questions. 


The Witness: How can I answer a question without understand- 
ing it? I understand Mr. Newton to have stated at one time that 
it was a hypothetical question, but the inquiry of Mr. Newton pre- 
ceeding his last question would contradict such statement. Now, I 
wish to know if Mr. Newton refers to enema given to Mr. Mackall 

during his illness or hypothetical enema ? 
650 Mr. Newton: I refer to the enema given to Mr. Mackall, 
but concerning which the witness declines to answer; but to 
induce him to answer in some form I put the question as a hypo- 
thetical one. 

Witness: I did not decline to answer any question in regard to 
enema, but asked an explanation of the question. I now say it is 
impossible, after the lapse of two or three years, to remember partic- 
ularly regarding the enema said to have been given Mr. Mackall. 

Q. Then you frankly confess that you don’t remember anything 
of the condition of the patient, or else I will be placed to the un- 
pleasant necessity of getting an order of court to compel answers to 
my questions. 

Witness: I make no such confession. 

Mr. Newton: Then you will answer my questions, will you ? 

Witness: I will never refuse if you put them in an intelligent 
manner. 

Q. Gastro-interitis produces symptoms of congestion in the parts 
affected of the patient? 

Witness: I want to know what you mean by congestion. 

Mr. Newton: I of course mean what a non-professional as to med- 

icine means, forms of inflam-ation in the parts affected. 
651 Witness: I want to, know what a non-professional means 
by congestion. I can’t answer such questions as those. I 
don’t understand what you mean by forms of inflammation in the 
parts affected. 

Q. Was there inflammation of the parts affected in Mr. Mackall’s 
case. 

A. Yes, sir. 

Q. What were the parts affected ? 

A. In gastro-interitis the stomach and intestinal tract are in- 
flamed. 

Q. Are those the only parts inflamed in gastro-interitis ? 

A. The title of gastro-interitis indicates an inflammation of stom- 
ach and intestinal tract. 
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- (Counsel for defendant here asks the counsel for the plaintiffs if 
he will give any indication how much longer he intends to cross- 
examine this witness.) 

(Counsel for complainants informs the counsel for the defendant 
that he or no other man can restrict him in the right of cross-exam- 
ining a witness.) 

The counsel for complainants says to the examiner that is all the 
sa he has to make to the interrogatory put by Judge Wil- 

oughby. 

Judge Willoughby requests the examiner to certify the question 

to the court whether the cross-examination shall be contin- 
652 ued longer at our expense before the costs of it are secured by 
the complainants or his counsel. 

Adjourned to meet upon notice. 

J. J. JOHNSON,, 


Examiner in Chancery. 
May 24, 1883—1.30 p. m. 


Met pursuant to agreement. 

Present : Counsel on both sides, when the cross-examination of Dr. 
WALSH was resumed as follows : 

Q. Mr. Mackall, Sr., the patient, had variations of inflammation 
of the stomach and intestinal tract during his illness, did he, Doctor ? 

A. I suppose you mean by that fluctuations of the disease. 

Mr. Newton: Yes, sir. 

Witsess: I don’t remember now; but it jis very probable that 
symptoms indicating inflammation of the stomach and bowels may 
have been more or less marked at different times. 

Q. Wasn’t he gradually getting worse, and did not. the indica- 
tions or fluctuations show that he was getting worse regularly until 
he died ? 

A. It is impossible to now state what any fluctuation or fluctua- 
tions at the time of occurrence may have indicated > but, in my 
judgment, any disease which pr s to a fatal termination must 

get worse. 
653 Q. Don’t you remember during your attendance upon the 
patient a short after he had been removed upstairs from his ~ 
regular room you stated to Mrs. Christy that you had said to the 
decedent “that if he had any~business to attend to now wasthe © 
time,” and that Mr. Mackall’s reply was that “ he had no business to 
attend to.” 

A. I remember having a conversation with a lady in the parlor 
at the same house where Mr. Mackall was ill. This lady may have 
been Mrs. Christy; I don’t know; the impression in my mind is 
that she was a member or a relative of the family; but I don’t re- 
member the conversation. I don’t deny that I stated that it would 
probably be well for Mr. Mackall to attend to any business that was 
necessary, for that is in a line with my usual custom when I think 
it necessary to give any such advice, but I have no recollection of 
saving that I told Mr. Mackall “that now is the time.” 

Q. Do you remember My. Mackall’s reply ? 
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A. I just stated that I have no recollection of ever making that 
remark to him. 

Q. Doctor, can you say at present, from your recollection of the 
periods in the illness of the patient from the first to the last, in what 
part of his illness he had the diarrehea and what part he had con- 
stipation ? 

A. No. 
654 Q. You can’t state from your present recollection positively 
that you ordered opiate treatment or prescribed it in any of 
its forms as a regular treatment to be given to the patient during 
the last several weeks of his illness, can you? 

A. I ask what do you mean by regular treatment. 

Mr. Newton: I mean by regular treatment the treatment during 
successive periods of six, or twelve, or twenty-four hours, including 
a period, say of 24 hours, more or less. 

Witness: I don’t understand that question, Mr. Newton. 

Q. During the last two weeks of the patient’s illness were the 
changes in his condition very variable, or didn’t the two last weeks 
of his illness his condition remain unvaried as to character of symp- 
toms? 

A. I cannot say whether the symptoms were very variable, but 
think there must have been some variation during the period of the 
last two weeks. The man could not have died unless there had 
been some variation of the symptoms. 

Q. Then were not the variations of symptoms during the last two 
weeks evidences of dissolution or of its approach ? 

A. Not necessarily. 

Q. Wasn’t the opiate treatment prescribed by you given to relieve 

ain ? | 

A. Very likely that was one purpose; it may have been for other 
purposes. 

Q. But wasn’t it to relieve pain, and were not the other 
655 symptoms that you may may have in your mind the symp- 
toms of diarrohea ? 

A. I cannot say that it was given solely to relieve pain in this 
case. At the time of your question I had no symptoms in mind. 

Q. Were not the two troubles for which you prescribed opiate 
treatment diarrhea and pain ? , 

© I don’t remember; the administration of opium has a void 
field. 

Q. Are you testifying in this case, and were you called by the 
defendant to testify, as a medical attendant of the deceased or as a 
medical expert? 

A. I suppose so. 


The cross-examination is here announced by Mr. Newton as 
closed. 
Redirect by Judge WILtouGcuesy : 


Q. What would you say of the physical and mental condition of 
Brooke Mackall, Sr., in reference to his age? 
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(Objected to by Mr. Newton.) 


A. I consider Mr. Mackall in vigorous condition; a well-pre- 
served man. 

Q. Can you state, from memorandum or otherwise, whether 
visited Brooke Mackall, Sr., on the 27th of February, 1880; and, if 
so, how many times? 


(Question as to memoranda is objected to. The rule is the memo- 
randa to refresh witness must be made at the time of the occurrence, 
and the witness has already stated he has no memorandum 
656 in any form of the features attending his administrations 
upon this patient.) 
A. I have Mr. Mackall charged with two visits on that day, and 
I believe I made them. 


(Counsel for complainants requires the production of the memo- 
randum, and gives notice that this special question and answer he 
shall move to be stricken from the record, from the fact that the 
witness has stated previously more than once that he had no memo- 
randum in any form of any incident connected with his attendance 
upon Brooke Mackall, Sr., on account of the omission to introduce 
at the proper time the best evidence in form of memorandum re- 
ferred to, and on account of the palpable and flagrant contradiction 
of the witness by himself the counsel waives a recross-examination.) 
RALPH WALSH. 


Sworn to and subscribed before me this 24th of oR ge 
J. J. JOHNSON, 
Examiner in Chancery. 


Adjourned till to-morrow morning at 11 o’clock a. m. 
J. J. JOHNSON, 
Examiner in Chancery. 


657 CuarLes WALTER, being duly sworn, deposes and says in 
answer to questions put by Judge WILLOUGHBY : 


I am a resident of the city of Washington ; I am a justice of the 
peace ; 1 am 59 years old. I was a justice of the peace in 1880, I 
was called on by Brooke Mackall, Jr., and Judge Willoughby to 
take the acknowledgement to a deed of Brooke Mackall, Sr., on the 
27th February, 1880. I went there to the house at the corner of 
4} and C Sts., known as the Lutz House, to take the acknowledg- 
ment of Brooke Mackall, Sr., to a deed. After waiting about two or 
three minutes in the parlor I was called in the room where I found 
the old gentleman in bed, and as soon as he saw me he saluted me, 
calling me by name, “ How do you do, = Walter? I am glad 
to see you.” And I said I came to take the acknowledgment of a 
deed which he had then already in his hands. He remarked that 
he would acknowledge it, but was afraid that he was too weak to 
sig his own name, and would make his mark. Then I said, You 
had better try it and write your name as good as you can. He 
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then took the pen and tried it on a seperate piece of paper, and 
then said, I think, he would sign it as good as he could. I then 
asked him, “Do you know the contents of this deed?” He re- 
658 marked, I know all about it, having read it over myself, and 
I am perfectly satisfied with the contents thereof. Then he 
raised himself up without any assistance, and Brooke Mackall, Jr., 
ut a book under the deed in order to have something to support 
it that he could write his name; so that he could do it as good as 
he could. Then I asked him the usual question, Do you acknowl- 
edge this to be your act and deed for the purpose therein expressed ? 
When he said, “I do,” in the presence of Judge Willoughby, Brooke 
Mackall, Jr., and myself. After that we retired. Judge Willoughby 
signed his name as a witness and I also, and then I certified to it 
officially, as a justice of the peace, and handed the deed to Brooke 
Mackal, Jr. His mental capacity was such that his mind was not 
defective, having known the gentleman for ma-y vears, and was in 
the same condition, except that he was in bed. 
Witness looks at the deed handed him and says: This is the deed 
relating to my testimony, and it is his signature to the deed and 
my signature and yours as witness. . 


The deed here offered in evidence and marked Exhibit “A.” 


Cross-examination by Mr. HENKLE: 


To the best of my recollection it was early in the afternoon— 

659 just after my lunch time, from 1 to 3 o’clock. I recollect they 
were waiting for metoreturn. Judge Willoughby and Brooke 
Mackall, Jr., went with me. I saw the old gentleman have the deed 
in his hands when [ went down. I think young Mackall told me 
his father wanted to acknowledge the deed. We all went down to- 
gether. I went into the parlor and Brooke went out. The judge 
remained with me. The first time I saw the deed it was in the old 
gentleman’s hands. I never saw the judge hand Brooke the deed. 
I don’t know whether the servant girl announced they were ready, 
or Brooke. He was lying down when I went up. He had his usual 
voice. His voice was his natural voice. I did not discover much 
change in his voice. When I went in he had the paper before him, 
with his glasses on, and seeming to be reading it. His glasses 
seemed to be brass or some kind of gold. I did not pay particular 
attention to them. I could not tell whether or not they were the 
same glasses he wore on the street or not. After the salutation I 
stated [ came here to acknowledge a deed. He said it was all right, 
but he could not sign his name and he thought he would make his 
mark. I told him if hecould possibly write his name he had better 
do it himself. He then raised himself up in bed from his 

660 pillow. It did not require any great effort. He wasina half 
erect condition when lying down. He took the pen and tried 

it on some other paper first and [ told him that would do very well. 
I asked him if he knew the contents of the paper, and he said, I 
know all about it; I have read it. He trembled while signing it. 
As soon as he signed it and after he answered all the usual ques- 
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ET AL. : 

tions he laid down. I don’t know whether he read the deed or not. 
He told me‘he did. It was not five minutes after Brooke left before 
the servant girl announced he was ready. I said, I to see 
out soon and come up to see me, and he said, I will. I did notcon- 
sider him too sick to attend to business. I considered him more old 
age than anything else. He did not speak to Brooke except to give 
him the per and ink. As soon as I got through I left. I did not 
stay longer because I had business to attend to. I thought him able 
to carry on a conversation. He did not lie down on the pillow until 
I took leave of him. He remained sitting until I took leaveof him. 
I did not read the deed myself. Judge Willoughby and I went to 
my office from there and then witnessed it. I think I had signed 
some papers for him before, but cannot say whether they were affi- 

davits or deeds. Sometimes, when well, he talked loud 
661 and sometimes not. On this occasion his voice was very dis- 

tinct, but not quite as loud as usual. 


By Mr. Newton: 


I was right at his side when I first spoke tohim. The bed was 
north and he looked south. He spoke to me in a voice weaker than 
bis usual voice. He looked through the glasses when I saw him. He 
had spectacles on when I saw him first. I can’t tell whether they 
were the same spectacles he wore in health or not. I know they 
were yellow and had glasses in them. I don’t know how many 


inches he raised up from the pillow to sign his name. 


Redirect : 

I don’t remember that Judge Willoughby went upstairs first. 
My impression is we went upstairs together. My impression is 
Mackall, Jr., went up first. I can’t recollect that he came down and 
then Judge Willoughby went up first. It might have been so, 
but my impression is otherwise. 


By Mr. Newton: 


I did not know Mr. Mackall’s age at the time of the execution of 
the deed. 

Q. Are you sure you did not state to Gen. Henkle, looking him 
in the eye, in response to a question, that as to the voice of the de- 
cedent you know his voice generally was weak, or something to 
that effect ? 

A. No, sir. 

CHARLES WALTER. 


Sworn and subscribed to before me this 18 of May, 1883. 
J.J. JOH] SON, 


Examiner in Chancery. 


662 Henry R. Naytor, being duly sworn, d 
follows in answer to questions propound 
LOUGHBY, solicitor for Brooke Mackall, Jr.: 


I reside in Baltimore, Md. Iam a minister of the Gospel. I was 
38—159 
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pastor of the Metropolitan church of this city from March, 1878, to 
March, 1880; that was the length of my term here. I knew Brooke 
Mackall, Sr.; he was a regular attendant on the services of the 
Metropolitan church during the two years of my ministry there. 
I remember his illness in 1880. I called to see him during his ill- 
ness; I visited twice during his illness; m, first call there was on 
the 27th of February, and the other was on the 29th. I should not 
be able to fix the dates were it not the fact that it was the closing 
week of my closing year. I closed up my year on Sabbath night. 

Q. What time of the day were you there on your first interview 
on Friday evening, the 27th of February ? 


(Objected to by Mr. Newton, as the question suggests to the wit- 
ness the day of the stated visit.) 


A. I was there in the evening; I don’t know; some where along 
about six or eight o’clock ; about tea time. I did not make a min- 
ute of it. 

Q. How long were you there? 


A. Well, I suppose in the neighborhood of half an hour. 


663 I seldom make my pastoral visits longer than that unless in 
unusual cases. 3 
Q. What transpired at that interview ? 
A. I conversed with him on the subject of religion and prayed 
with him. : 
Q. What was his mental condition ? 


A. I was not impressed with strangeness or changes in his mental 
condition at all. 

Q. State whether you observed any defect in his mental condi- 
tion. 


(Objected to by Mr. Newton on the distinct ground that Dr. Nay- 
lor has answered the question on his previous answer and that the 
second question is objected to as proper only for a medical expert.) 


A. I did not. 

Q. State whether or not you observed any appearance of his being 
under the influence of narcotics. 

A. I was not. I was not impressed with any default in regard to 
his mind. 

Q. Did he take any part in the interview ? 

A. Certainly; conversed with me freely. 

Q. State how you came to see him on the 29th of February. 

A. I was sent for. 

Q. State briefly what occurred. 

A. I was called to see him at the close of my Sabbath night serv- 
ice by a colored man who waited outside to see me and asked me to 
come over and see Mr. Mackall. 

Q. State what transpired. 
664 A. I conversed with him and prayed at the close of our 
conversation. 
Q. What was his mental condition then ? 
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A. I received no impression of his mental condition than I alwavs 
had. His physical condition was, however, weaker. 

Q. Do vou remember his expressing any surprise at your visit on 
Sunday night ? 


(Objected to by Mr. Newton as leading.) 


A. Ido. I had promised to call in and see him on Monday night, 
and he seemed surprised to see me on Sunday night instead, not 


_ knowing I had been sent for, I suppose. 


Q. What would you say of Mr. Mackall’s physical and mental 
condition in connection with his age or in reference to it ? 


(Objected to by Mr. Newton as to form.) 


A. He always impressed me as a very vigorous man for his years ; 
of fine constitution. 


Cross-examined by Mr. Newton : 


Q. What was the day of your first interview with Brooke Mackall, 
Sr., during his last illness ? 

A. It was on Friday. . 

Q. What means have _ other than the suggestion of counsel of 
knowing that it was Friday ? 

A. It was my birthday. 

Q. Are you certain that the birthday that you have reference to 
coincides with absolute certainty with the date of your first inter- 


view ? 
A. Yes, sir. 
Q. How can vou establish that fact ? 
665 A. My friends were visiting me on the occasion in my 


house when the message came. . 

Q. Do they not visit and did they not at that time visit you ir- 
regularly in afternoons, according to the etiquette of visiting in this 
city, or even without regard to etiquette, you being a minister? 

A. Certainly they do. 

Q. Please state the pastoral custom as to social intercourse between 
pastor and his flock during the days and years of his charge. 

A. You mean that question as an abstract one or my custom ? 

Mr. Newton: Both. 

Witness: My custom on birthday occasions is to invite friends 
to my house. 


Answer objected to and question repeated. 


A. Well, I had no custom, only that of freedom between gentle- 
men and ladies. We visit each other as we see proper. 

Q. Your house, as the rectory, was the object of continued calls at 
any and at all times during visiting hours made by members of 
your congregation, was it not? 

A. It was. 

Q. Do you keep a journal or calendar or any memorandum of the 
closing days and weeks of your pastoral charges? 

A. I keep a partial journal always. 
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Q. Do you keep a memorandum of your parochial visits in any 
official sense to the sick whom you may visit? 
666 A. Always, and of all other pastoral visits, sick or well. 
Q. Will you produce the official parochial journal? 

A. I have no journal. 

Q. When you went to see Mr. Mackall, Sr., your first and absorb- 
ing thought and only care in connection with the subject of your 
visit was, of course, spiritual comfort, was it not? 

A. Certainly. 

Q. The whole subject of your conversation and the inspiration of 
your action was spiritual comfort to a dying man, was it not? 

A. Well, hardly. I went to visit a sick man on the first occasion. 
The subject was religion, and I of course prayed with him. I had 
no ag object. To impart to him spiritual comfort the best I 
could. 

Q. How many days after vour first visit was your next? 

A. My first visit was on the 27th and my next was on the 29th. 

Q. He was a very ill man, was he not, during these interviews? 

A. He was sick. How illI knew not. He seemed to be quite 
sick—yes. 

Q. You would not give an opinion as to the physical and mental 
state of the decedent, except as influenced by spiritual causes oper- 
ating on you at the time in your solicitude as spiritual adviser ? 

A. I hardly know how to answer that question. It is so meta- 

physical I hardly know where to get to the end of it. 
667 Q. Your observation of the physical condition of the de- 
cedent was that of great weakness and prostration, was it not ? 

A. On the contrary, I was surprised to find him so strong, as 1 
ro been sent for in great haste, and went, fearing that he was very 
ow. 

Mr. WILLouGHBy: First or second interview ? 

Witness: Second interview; Sunday night. 

Q. Who came for you? 

A. A colored man. I know not his name. 

Q. Who did you find in the room when you got there? 

A. I do not remember any one excepting Mr. Mackall, the old 
gentleman. I have no recollection of any one else. 

Q. What did the servant say to you in regard to his condition? 

A. I do not know; I can’t remember. : 

Q. Can you give at this time any defined cause of your first ex- 
pectation of finding him “ in extremis ?” 

A. Because of the colored man’s urgent invitation for me to come 
and see him. 

Q. What was Mr. Mackall’s position in bed when you saw him ? 

A. I don’t remember his position. 

Q. Would you state now that he was in a recumbent position, or 
otherwise ? 

A. My impression is he was in a recumbent position ; he was not 

lying down flatly on his bed. 
Q. Was not he breathing more than usually rapid ? 
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668 A. Well, I can’t recollect. 

Q. Don’t you think that if you took any notice of anything 
as to his mental state in any marked _— that you would have 
recollection now of the hard and rapid breathing of a man in his 
condition ? 

A. I have no recollection of his breathing whatever. His mental 
condition is very clearly remembered by me. 

Q. Is not one of the results of your calling as an habitual infiu- 
ence on your mind always to hope that the object of yuur spiritual 
visitation is in the best state of mind to receive spiritual advice? 

A. I suppose it is. 

Q. Don’t you think that the result of this experience necessarily 
impairs the value of an aoe as to any further degree of mental 
intelligence than that which you are led to hope is in 
many cases, as it may happen for the salvation of the soul ? 

A. I certainly do not. There was certainly no an 
on my part concerning the spiritual condition of Mr. Mackall, and 
our interview was calm, pleasant, and concluded with prayer. 

Q. Pardon me for the enforced necessity of asking the length of 
the prayer. 

A. I cannot say how long my prayer was. 

Q. Did you use a ritual or was it an oral prayer? 

A. I did not use the ritual. 


669 Q. Was it as long as 20 or 25 minutes? 


A. I do not know how long it was. ..: 

Q. Did not the prayer absorb most of the half hour of the inter- 
view ? 

A. I have said nothing about any half hour in this interview, nor 
do I know how much of the interview was absorbed. 

Q. You prayed on both occasions, did yoy not? 

A. Yes, sir. 7 

Q. Do you not think that the best portion, if not the whole, of the 
time of these two interviews were absorbed by your prayers, and 
in so far as you were concerned in your feeling of interest for merely 
the spiritual condition of the decedent, the state of his soul? 

A. The question embraces two. To the first, I will reply certainly 
not; to the second, my mind was largely interested in Mr. Mackal 
spiritual condition. 


Q. You've been called upon to administer spiritaal comfort to 


a a various degrees of mental decay, have you not? 
. I have. 

Q. Is it not a fact that in visiting very infirm and aged persons 
whose minds are under the influence of age and of physical prostra- 
tion that you take comfort from comparatively slight indications of 
intelligence as to their capacity for spiritual benefit? 

A. I do not understand the question, as it speaks of my 
670 taking comfort from the weak condition of the aged. 

Q. You take comfort, of course, from evidences of mental 
capacity in very infirm and aged people whose minds may be de- 
caying for receiving spiritual truth? 
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Q. Do you keep a memorandum of your parochial visits in any 
official sense to the sick whom you may visit? 
666 A. Always, and of alli other pastoral visits, sick or well. 
Q. Will you produce the official parochial journal ? 

A. I bave no journal. 

Q. When you went to see Mr. Mackall, Sr., your first and absorb- 
ing thought and only care in connection with the subject of your 
visit was, of course, spiritual comfort, was it not? 

A. Certainly. 

Q. The whole subject of your conversation and the inspiration of 
your action was spiritual comfort to a dying man, was it not? 

A. Well, hardly. I went to visit a sick man on the first occasion. 
The subject was religion, and I of course prayed with him. I had 
no other object. To impart to him spiritual comfort the best I 
could. 

Q. How many days after vour first visit was your next? 

A. My first visit was on the 27th and my next was on the 29th. 

Q. He was a very ill man, was he not, during these interviews? 

A. He was sick. How illI knew not. He seemed to be quite 
sick—yes. 

Q. You would not give an opinion as to the physical and mental 
state of the decedent, except as influenced by spiritual causes oper- 
ating on you at the time in your solicitude as spiritual adviser ? 

A. I hardly know how to answer that question. It is so meta- 

physical I hardly know where to get to the end of it. 
667 Q. Your observation of the physical condition of the de- 
cedent was that of great weakness and prostration, was it not ? 

A. On the contrary, I was surprised to find him so strong, as 1 
a been sent for in great haste, and went, fearing that he was very 
ow. 

Mr. WILLouGHBy: First or second interview ? 

Witness: Second interview ; Sunday night. 

Q. Who came for you? 

A. A colored man. I know not his name. 

Q. Who did you find in the room when you got there? 

A. I do not remember any one excepting Mr. Mackall, the old 
gentleman. I have no recollection of any one else. 

Q. What did the servant say to you in regard to his condition? 

A. I do not know; I can’t remember. : 

Q. Can you give at this time any defined cause of your first ex- 
pectation of finding him “ in ezxtremis ?” 

A. Because of the colored man’s urgent invitation for me to come 
and see him. 

Q. What was Mr. Mackall’s position in bed when you saw him ? 

A. I don’t remember his position. 

Q. Would you state now that he was in a recumbent position, or 
otherwise ? 

A. My impression is he was in a recumbent position ; he was not 
lying down flatly on his bed. 

Q. Was not he breathing more than usually rapid ? 
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n’t you think that if you took any notice of anything 
as to his mental shite in any marked you tee 
recollection now of the hard and rapid breathing of a man in his 
condition ? 

A. I have no recollection of his breathing whatever. His mental 
condition is very clearly remembered by me. 

Q. Is not one of the results of your calling as an habitual influ- 
ence on your mind always to hope that the object of yuur 
visitation is in the best state of mind to receive spiritua) advice? 

A. I suppose it is. 

Q. Don’t you think that the result of this experience necessarily 
impairs the value of an — as to any further degree of mental 
intelligence than that which you are led to hope is 
many cases, as it may bappen for the salvation of the soul ? 

A. I certainly do not. There was certainly no necessary anxiety 
on my part concerning the spiritual condition of Mr. Mackall, and 
our interview was calm, pleasant, and concluded with prayer. 

Q. Pardon me for the enforced necessity of asking the length of 
the prayer. 

A. I cannot say how long my prayer was. 

Q. Did you use a ritual or was it an oral prayer? 

A. I did not use the ritual. 


669 Q. Was it as long as 20 or 25 minutes? 


A. I do not know how long it was. ..; 

Q. Did not the prayer absorb most of the half hour of the inter- 
view ? 

A. I have said nothing about any half hour in this interview, nor 
do I know how much of the interview was absorbed. 

Q. You prayed on both occasions, did you not? 

A. Yes, sir. 

Q. Do you not think that the best a if not the whole, of the 
time of these two interviews were absorbed by your prayers, and 
in so far as you were concerned in your feeling of interest for merely 
the spiritual condition of the decedent, the state of his soul? 

A. The question embraces two. To the first, I will reply certainly 
not; to the second, my mind was largely interested in Mr. Mackall’s . 
spiritual condition. — 

Q. You’ve been called upon to administer spiritual comfort to 
persons in various degrees of mental decay, have you not? 

A. I have. 

Q. Is it not a fact that in visiting very infirm and aged persons 
whose minds are under the influence of age and of physical prostra- 
tion that you take comfort from comparatively slight indications of 
intelligence as to their capacity for spiritual benefit ? 

A. I do not understand the question, as it speaks of my 
670 taking comfort from the weak condition of the aged. 

Q. You take comfort, of course, from evidences of mental 
capacity in very infirm and aged people whose minds may be de- 
caying for receiving spiritual truth? 
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A. I am encouraged by these signs to converse with them on re- 
ligious things. 

Q. Please state about how long you conversed with Mr. Mackall 
during your interviews? 

A. You mean both interviews? 

Mr. Newron: Yes. 

Witness: I cannot say with certainty. I suppose the larger por- 
tion of my time was occupied in conversation, but how much I can’t 
remember. 

Q. Did any one state to you before you entered the room that 
Mr. Mackall was dying or in a dangerous condition or in a very low 
state ? 

A. I cannot positively say, but I entered the room with that im- 
pression on my mind. 

Q. Wasn’t it your impression that within the range of probability 
he was dying when you went.into the room ? 

A. It was. 

QQ. Was Mr. Mackall a pew-holder in your church ” 

A. He was not. 

Q. Was he a regular member on the books of the Metropolitan 
church ? : 

A. He was not. 

Q. Can you state the reason, in fact, minutely of the state- 
671 ment that he was a regular member for about two years? 

A. Ihave made no such statement. I said that he was a 
regular attendant. 

Q. Then your recollection of the facts of Mr. Mackall’s attendance 
on your church is not based upon any ocular observation of him by 
you in your church, is it? 

A. It certainly is. I know of no better way of gaining such 
knowledge than by seeing him there. 

Q. Do you know, of your own knowledge, of Mr. Mackall’s con- 
tributing financially to that church ? 

A. I have no knowledge in the matter. 

Q. Did you have many conversations with Mr. Mackall in con- 
nection with the subject of religion during the two vears referred to ? 

A. I do not recollect having many. 

Q. Did he ever state to you of what church he was regularly a 
member, as to the denomination ? 

A. He did. 

Q. Please state what he said. 

A. The Protestant Episcopal Church. 

Q. Did heever state why he did not attend his church and why 
he attended your church, and did he state to you anything as to the 

beneficence to the public of the plan of free pews 7 
A. I have no recollection of any such conversation. 
672 HENRY R. NAYLOR. 


Sworn and subscribed to before me this 24th day of May, 1883. 
J. J. JOHNSON, 
Examiner in Chancery. 
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May 19rn, 1883. 
Met pursuant to adjournment. : 
Present: Mr. Newton and Judge Willoughby, when— 


H. H. ALEXANDER, being duly swern, deposes and says: 


I reside in this city; I am a stenographer and law reporter. 

Q. Were you acquainted with Brooke Mackall, Sr.? 

A. I was. 

Q. Are you acquainted with his son, Brooke Mackall, Jr.? 

A. Yes, sir. 

Q. State how long and intimately you were acquainted with 
both. 

A. I knew Brooke Mackall, Sr., from the time I was a small boy, 
and became acquainted with him during his visits to the house of 
my father. During the period from adolescence to manhood I was 
away at college. I met him but seldom after my return to Wash- 
ington. I have known Mr. Brooke Mackall, Jr., very intimately, as 
I kuew other young gentlemen about the town whom I have met in 
social intercourse, since about the year 1866. 

Q. Do you know William H. S. , in Col. Christy’s office? 

A. I am acquainted with him. 
673 Q. Mr. Ease testifies that he heard Brooke Mackall, Jr., say 
in the office of Col. Robert Christy, in January, 1880, during 
the last illness of Brooke Mackall, Sr., in reference to his father, 
“that if his father was notso feeble he would kick his backside,” and 
that this was said in your presence. What have.you to say in refer- 
ence to any such conversation ? | 

A. Mr. Brooke Mackall, Jr., never used such language in my 
presence, nor anything that could be construed in any such wey. 

Q. Did you ever hear Brooke Mackall, Jr., speak disrespectfully 
of his father? 

A. Never in my life; on the contrary, whenever he has spoken, 
in my presence, of his father it has always been with a tone of 
affection aud solicitude, and I may add with respect. 

Q. Have you often heard him speak of his father? 


Objection.—Both of the questions and answers objected to as im- 
material and incompetent by General Henkle. 


A. Not very often. 


Cross-examined by Gen. HENKLE: 


Q. Ler are the son of Mr. Columbus Alexander, are you? 

A. | am. 

Q. Do I understand you to say that during your youth Mr. Brooke 
Mackall, Sr., was in the habit of visiting your father’s house? 

A. I have seen him there. 
674 Q. How frequently do you remember of having seen him 
at your father’s house? 

A. I have no specific recollection as to the number of times. 

Q. Your acquaintance and friendship with Brooke Mackall, Jr., 
goes back to your boyhood and continues to the present, does it not? 
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A. My acquaintance with Mr. Brooke Mackall,-Jr., goes back, as 
I have said before, to about 1866. I have had no particular friend- 
ship for Mr. Mackall, Jr., during the period convered between that 
year and the year 1883. 

Q. Have your relations of late years been such as to make you 
in the habit of exchanging confidences with each other? 

A. With a single exception of during the investigation of the 
District affairs from the outrageous attempt called the safe-burglary 
conspiracy, — was made against the character and liberty of my 
father, Mr. Brooke Mackall, Jr., and myself have had no confidentiai 
relations. 7 ’ 

Q. Were your confidences at that time confined to that subject- 
matter or were they general ? 

A. They were exclusively confined to that subject-matter. 

Q. Mr. Alexander, do you remember of being present, in the 
month of January, 1880, at Col. Christy’s office, when the witness 
Ease and Mr. Mackall, Jr., were present? 

A. Yes; I remember several times during that month, and this 

young man was there all the time. Frequently I went there 
675 when Mr. Mackall was not there, but whenever I went there 

and Mr. Mackall was there I saw him. Col. Christy and I 
have always been very friendly. He has always been very willin 
to do anything for me. I have consulted him about matters. 
refer to Mr. Brooke Mackall, Jr. 

Q. William Ease was the office boy of Col. Christy, was he not? 

A. I don’t know what his position was there. 


By Mr. NEwTon: 


Q. Brooke Mackall, Jr.. made no such remark to you personally, 
did he, or did he not? ae 

A. He did not to me personally nor in my hearing. 

Q. Do you remember the particular day the witness Ease refers 
to? 


Then you were not present at the office on that day’ 
It is most likely that I was. 
How can you establish that fact ? 
I have a general recollection of visiting Col. Christy’s office 
about that period. 
Q. Is that your only means? 
A. That is all that occurs to me just now. 
Q. That you were at Col. Christy’s at that time? 


A. Yes, sir. 
H. H. ALEXANDER. 
Sworn and subscribed to before ' .° this 19th day of May, 1883. 


J. J. JOHNSON, 
Examiner in Chancery. 


. I do not. 


A 
Q. 
A 
Q. 
A 


676 Met pursuant to adjournment, when a recess was taken 
until 1 o’clock p. m. 


‘ 
jinn 
q¢ > 


Upon re-assembling at 1 o’clock there were present counsel on 
both sides, when WesTEL WILLOUGHBY was duly sworn, — d 
and says as follows, in answer to the following interrogatories by 
himself: 


Q. State your name, age, residence, and occupation. 

A. My name is Westel Willoughby; my age is 53, and resident 
of Alexandria, Va., and I am a lawyer by profession. 

Q. How long have you been engaged in the practice of the law, 
and where? 

A. I have practiced law since 1857, except a short time when I 
was in the army, first in New York; since 1863 in Alexandria and 
Washington, now having my office at 456 Louisana Ave., Wash- 
ington. 

Q. Did you know Brooke Mackall, Sr.; if so, how long, and how 
long have you known his sons, Brooke Mackall, Jr., and Leonard 
Mackall ? 

A. I knew Brooke Mackall, Sr., from June or July, 1877, until 
his death ; I have known Brooke Mackall, Jr., since June or July, 
1877. I think I did not meet Leonard until the spring or summer 
of 1878; I am not certain about that. 

Q. State whether or not you were a witness to a deed executed b 
Brooke Mackall, Sr., on or about the 27th day of February, 1880; 

and, if so, state fully what you know as to such execution. 
677 A. I was a witness to such a deed, which I now hold in m 
hand and which has my signature as such witness. Ih 
seen this deed and carefully examined it before it was signed and 
before that day, on that day having been sent for, as I ynderstood, 
by him to come and sce him between two and three o'clock, as nearl 
as I can remember. I left my office with Brooke Mackall, Jr., and, 
having the deed in my possession, we went first to the office of — 
Walter and met him there, and we all three went to the house where 
Mr. Mackall was, corner of C and 4} streets. We went into the par- 
lor together. Brooke Mackall, Jr., went upstairs, leaving Mr. Walter 
and myself together for a very short time. Brooke returned and 
asked me to go up with him. I went up with him. We went into 
the room together. I can’t say which first, but I think Brooke first. 
Brooke said, “ Here, father, is Judge Willoughby,” and turned and 
immediately went out of the room. I spoke to Mr. Mackall with a 
salutation. I don’t remember the exact words. He said to me,“ I 
have sent for you to see about this deed to Brooke.” He said I 
want you to see that it is all right, and I wanted you to be present. 
I said, “ I have the deed ;” and, showing it to him, having it in my 
hand, I said, “ You understand what it is pretty well, do you not? 
It is a deed to your son of your property.” Hesaid,“ Yes, that 
678 is what I intended.” Isaid, “ The description of the property 
is the same as that in the deed made by you to n- 
ard;” and I called his attention to three matters in the deed. That 
was to the clause of all my right, title, and interest to the property, 
and also to the clause including my interest in a claim for mesne 
profits against Alfred Richards, for which a suit is now pending, and 
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then to the clause where he requests and directs Leonard Mackall, 
trustee, to convey the legal title, &c. He said “ that was all right.” 
When I first went into the room he way [was] lying upon his right 
side, and he immediately turned a little on his back and partly 
raised himself up. I am not certain whether I assisted him or not, 
and when I handed him the deed he was in that position, partly 
raised. He held the deed in his band; looked at it. I went to the 
door and said to Brooke, “ Weare all ready; bring up Squire Walter.” 
I don’t profess to use the exact words. He went down stairs 
and immediately returned with Squire Walter. Mr. Walter 
came into the room and saluted him. I think he asked him 
“if he knew the contents of the deed.” He said he did. He 
said he would sign it. He said he was very weak, and he 
thought he had better make his mark. Both of us said,“ No, 
679 you had better sign it if you can.” Brooke got a book and 
a piece of paper for him to see how well he could write. He 
wrote his name on this piece of paper. “ Well,” I think both of us 
said, “ that will do very well.” Then the deed was placed upon the 
book, and he made the signature that appears to the deed. Mr. 
Walter then said, You acknowledge this to be your deed for the 
urposes therein set forth? or words to that effect. He said, “ Yes.” 
took the deed. I said, I will deliver this to Brooke. He said, 
“ Yes,” and I handed it to Brooke. Squire Walter then went away. 
I don’t remember whether Brooke went with him or remained, but 
I said a few general words, such as I hope that he would be out 
soon ; that he would soon be better. I don’t know what reply he 
made. I then came out, and I went up to Mr. Walter’s with Brooke, 
and there we signed our names as witnesses to the deed and gave 
the deed to Brooke. 


Cross-examined by Mr. Newron: 


Q. Did you inform Mr. Mackall’s trustee, Leonard Mackall, that 
this deed was in contemplation and being prepaired ? 
A. No. 


Mr. NewrTon: I offer in proof postal card addressed to Leonard 
Mackall, which is filed in the cause No. 8118, and read 


680 from the same: 
“ WasuHinerTon, D. C., Feb’ry 25th, ’80. 


Deak Sir: I have had your case fixed for trial on the 30th of 
March. Iam preparing for the trial and would like thee deed to 
you for reference. 

Yours truly, W. WILLOUGHBY.” 


Q. I hand the card to you and ask you is that your signature 
and handwriting? 

A. It is. 

Q. When was the alleged deed written ? 
A. 1 cannot say precisely, but a very short time before its execu- 
tion. | 
Q. About how short a time? 


* 
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A. My best judgment, within a week or ten days, and it might 
have been within a day or two. 

Q. Does not the alleged deed embrace the same moieties of the 
real estate as are embraced in the deed of trust that you wrote for? 

A. I think so. 

Q. Don’t you know so? 

A, Just at this moment, speaking of absolute knowledge, I should 
prefer to say that the deeds will show for themselves. My best 
recollection is that they do. : 

Q. Where is the original deed of trust now? 

A. I believe it to be in possession of Brooke Mackall, Jr. 
681 Q. Don’t you know that to be the fact? 
A. Only from his statement. I have no doubt of it. — 

Q. In subscribing the alleged deed and in all connections that you 
had with the same were you acting as counsel or merely as a wit- 
ness ‘ 

A. In subscribing to the deed and in what took place at its execu- 
tion I considered myself as a witness merely. In consultation about 
it it may be proper to say that I was counsel, although I had no 
other consultation with Brooke Mackall, Sr., in relation to it than I 
have described. 

Q. Who employed you as counsel? 

A. Ican hardly say. In examining the deed after its prepara- 
tion 1 think I may say I was acting as counsel for both parties. 

Q. Haven’t you already stated that you had no further conversa- 


tion touching the matter of the alleged deed with the decedent, 


wee” Mackall, Sr., than you have given above? 
A. Yes. 

Q. When did Brooke Mackall, Jr., first speak to you in connection 
with the alleged deed ? 

A. I cannot state the precise time, but within, according to my 
best recollection, a week or ten days before its execution; it ma 
have been within three or four days or even possibly less; I can’t 

say. 
682 ©. He certainly spoke to you, did he. not, in connectio 
with the same and employed you to prepare a deed ? : 

A. He spoke to me about it. I made him ee in reference 
to it and think I wrote some parts for him. I[ think he w-ote out 
the deed, and then I examined it and advised him to have it written 
= or copied by some one who could write a plain hand, which was 

one. 

Q. Doesn’t Brooke Mackall, Jr., write a plain hand? 

A. According to my judgment, not a very plain hand, but it is 
plainer than mine. 

Q. Would you object putting in evidence a specimen of his regu- 
ae — handwriting? 

. No. 


Mr. Newton: I give notice that I will produce in evidence an 
cana specimen of the usual handwriting of Brooke Mackall, 
r. 
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Q. Then do I understand that the deed in its first state is the joint 
work of yourself and Brooke Mackall, Jr.? 

A. It was. 

Q. That is, he wrote part and you wrote part of the rough draft? 

A. I don’t remember whether I wrote any or dictated and he wrote 
it. I did write or dictate some of the expressions. 

Q. Who wrote or copied the deed or alleged deed ? 
683 A. I understood from Brooke Mackall, Jr., that it was 
copied by a Mr. McCorkle, who, I understood, was then liv- 
ing there in the same house, but has since died. 

Q. How long did you remain in the room of the decedent? 

A. I cannot say precisely, but my best judgment would be in al- 
together, say, from ten to fifteen minutes ; it might have been a little 
more or a little less. 

; Q. Wi:y didn’t you sign as a witness in the room of the dece- 
ent? 

A. I don’t know that I can now give any reason or tell why. 

Q. I hand the witness the original of a contract made and en- 
tered into between himself and the complainant, Leonard Mackall, 
on the 12th of December, 1879, said Leonard Mackall being de- 
scribed as “ trustee of the decedent,” the contract embracing au ob- 
ligation devolving upon the witness, as counsel for Leonard Mack- 
all, in his capacity as said trustee, in a suit then pending of Leonard 
Mackall, trustee of Brooke Mackall, Sr., against Alfred Richards, 
action of ejectment, No. 19635, and also as counsel of Brooke Mack- 
all, Sr.,in equity cause No. 2373, said Brooke Mackall, Sr., being 
defendant in the same and Richards et al. being plaintiffs, and ask 

the witness is that his signature as the party of thesecond part? 
684 A. Witness declines to testify in regard to that on the 

ground that it was a matter between him and these parties 
as counsel and clients, as not pertaining to the examination-in-chief, 
and as irrelevant. 

Q. Wasn’t the matter embraced in that contract matter between 
yourself and the parties you speak of, and existing as a valid con- 
tract on the 27th of February, 18807 

A. I decline to testify on the grounds stated above. It certainly 
does not relate to the examination-in-chief. 


Mr. Newton, solicitor for complainants, here requests the exam- 
iner to certify this question to the court as to whether or not the 
witness shall be compelled to answer the questions. 


J. J. JOHNSON, 


Examiner in Chancery. 


The witness says: “ For the purpose of avoiding delay and pro- 
ceeding with the examination, and as it is asked for by Leonard 
Mackall’s counsel, he will answer the question, but under protest, 
and not to be considered as a precedent for further examinations in 
such directions.” 

A. That is my signature, and was a valid contract, as I under- 
stood it, then existing. 
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At the request of Mr. Newton, who is sick, adjourned till to-mor- 


row morning at 11 o’clock a. m. 
J. J. JOHNSON, 
Examiner in 


685 Met pursuant to adjournment, and at the request of Mr. 
Newton the examination is further postponed until Monday 
next, at 11 o’clock a. m., because he is too sick to proceed with the 
further cross-examination at this meeting. 
Adjourned till Monday next, at 11 o’clock a. m. 
J. J. JOHNSON, 


Examiner in Chancery. 
Met pursuant to above adjournment— present, Judge Willoughby— 


when Mr. Leonard Mackall announ that Mr. Newton was sick. 
The examiner thereupon adjourned till to-morrow morning, at 11 


o’clock a. m. 
J. J. JOHNSON, 
Examiner in Chancery. 


Met pooomee to adjournment—present, counsel on both sides— 
when the cross-examination was resumed by Mr. Newron as follows: 


Q. You state that Brooke Mackall, Jr., and yourself left your 
office on the day of the execution of the alleged deed. When did 
he first enter your office on that day avd how long had he been 
with you before he went out with you? 

A. l can’t tell. I think he had beén in more than once, but I 
have no idea what time or how long before we went. 

Q. Can’t you state about how long a time he was with you before 

you went out of the office? 
686 A. I have no recollection. I can’t say whether it was five 
minutes or two hours. He was in and out of my office a 
great deal about that time. 

Q. About. how long a period of time had this been his habit—of 
coming into your office? 

A. I should think two or three years that he came in more or 


less—very frequently. 

Q. Had ho been in your office on the 27th, before the negro, Silas 
Medilla, came to your office? 

A. I think so. 

Q. There was nobody present in the room except yourself and 
Brooke Mackall, Jr., and the justice of the peace, was there ? 

A. None but Brooke Mackall, Sr. 

Q. Had you not sent word to decedent during his last illness, 
through his trustee, Leonard Mackall, that he might expect you at 
any time to come and take his deposition, to be used as evidence in 
the trial of the case of Leonard Mackall against Alfred Richards? 

A. I have no recollection of any such thing, and believe it is not 
possible that I could have sent any such word. 

Q. Did not Leonard Mackall come to see you occasionally in con- 
nection with that case? 
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A. He did; not very often, however. 

Q. Had not Brooke Mackall, Sr., and Leonard Mackall together 
interviewed you in regard to that case ? 

A. They came to see me, and I think they spoke to me about that 
case. 

Q. Do you mean to intimate that they did not come there 
687 for that purpose chiefly or only? 

A. No; I don’t mean to intimate that. I recollect an in- 
terview a short time before his illness. I remember of a conversa- 
tion at that interview which is more strongly impressed upon my 
mind upon some other subject. 

Q. What was the subject of the conversation you refer to? 

A. I would prefer not to state, as I was then counsel for the par- 
ties. 

Q. You were counsel of Leonard Mackall, trustee, and of Brooke 
Mackall, Sr., as cestwi que trust., were you not ? 

A. Yes. 

Q. Don’t you remember upon the occasion referred to that Brooke 
Mackall, Sr., spoke of unkind treatment of Brooke Mackall, Jr., to 
him, stating that he never let him have a cent? 

A. I think I ought to decline to answer that on account of my 
relations to him as counsel. 

Q. Your relations as counsel to whom ? 

A. To both. 

Q. Judge, you would not deny that that conversation occurred ? 

A. I simply say nothing. I do not deny it. 

Q. You have been paid for services by Brooke Mackall, Jr., ren- 
dered in any legal capacity that you may have represented on the 

27th of February, 1880, have you or have. you not? 
688 A. I cannot say that I have for the services rendered on 
that day. 

Q. Have you been paid for the services rendered in connection 
with the deed for any time previous to the 27th of Feb., 1880? 

A. No. 

Q. Then you expected on the 27th of February, 1880, aid at 
times previously thereto, your fees to be paid in connection with the 
alleged deed in what manner and how ? 

A. I cannot say what my expectation'was then as-to payment for 
services in connection with such deed. I had been acting as coun- 
sel for Brooke Mackall, Sr.,and Leonard Mackall and Brooke Mack- 
all, Jr., for a considerable period, and have never made a specific 
charge for the particular services referred to. 

Q. Question repeated. 

A. I make the same answer. 

Q. Don’t you expect Brooke Mackall, Jr., to pay you for services 
rendered in connection with said deed of Febr’y 27th, 1880? 

A. I presume I did. 

Q. Don’t you know you did ? 

A. I don’t know that I can state that any stronger. I have no 
doubt I did. 


Q. When did you learn first that Brooke Mackall, Sr., had made 
the will of the 9th of December, 18797? 
A. I don’t remember of knowing of it until after his death. 
689 Q. Don’t you remember that Leonard Mackall, on the da 
of the probate of the will, was in your office and stated suc 
fact ? 
A. I have an impression that he was there and did state such fact. 
W. WILLOUGHBY. 


Sworn and subscribed before me this 29th of May, 1883. 


Appeared also Brooke MACKALL, Jr., who, being duly sworn, de- 
poses and says as follows in answer to questions put by Mr. WIz- 
LOUGHBY : 


I reside in this city; Iam now in my 42nd year, and I am one 
of the defendants. 

Q. What were the relations between your father and mother for 
twenty years or more before his death ? 

A. They were seperated and had not lived together during that 


£3 


. What was the cause of the seperation ? 
A. There were a number of causes, as I now recollect. 
Q. Was there disagreements? 
.A. Yes, sir. 
Q. Did they result in a suit for a divorce? © 
A. Yes, sir. 
Q. Did the children take sides in that controversy ; if so, how? 
A. All of the children except myself sided with my mother and tes- 


tified against my father in the suit for a divorce brought by my 


mother. I was compelled to go on the side of my father. 


690 (Mr. Newton suggests by way of objection that the ques- 

tions above are improperly propounded for the reason the de- 
fendant is giving original and direct testimony. The bill in said 
cause contains no averment as to the alleged divorce difficulties, the 
divorce difficulties are not embraced in the issue joined in this cause, 
and . said questions are proper in any stage they would be in re- 
buttal.) : 


ee whom did your father live after the controversy com- 
menced ? 

A. From that time until his death, with the exception of a very 
short time, with me, or rather we lived together. 

Q. What have been the relations existing between you and your 
father during that time? 

A. They were always pleasant, except at certain times when some 
little disagreements on matters would occur, such as happen between 
nearly every father and son or every father and child. Towards the 
latter part of his life, while being under a tem impression, dur- 
ing a little affair that occurred at Mrs. Corse’s dining-room, some 
words having occurred or passed between him and the waiter before 
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I entered the room, as I entered the room he and Mr. Corse were 
talking, father being very much excited. I took my seat and said 

nothing. Mrs. Corse came in at ihe time and said to my 
691 father and Mr. Corse, “ You are two nice old Christians or 

members of the church to be quarrelling in this way.” I 
thought the better course for me to pursue under all the circum- 
stances — to say nothing, as I saw father was excited and laboring 
undera misapprehension. I learned afterwards that father thought I 
ought to have said something in his defence, and he seemed to be 
hurt about it. He met, I understood, my brother Leonard and 
talked about it. I understood Leonard then told him I had said he 
was in his dotage and was going to be married, which hurt his feel- 
ings very much, he afterwards told me. Shortly after he was taken 
sick he asked me about it; I told him I never said anything of the 
kind or dreamed of such a thing. 


Counsel for complainants objects to the last part of the answer 
immediately following the expression first used by the witness, “ I 
understood,” as hearsay testimony. 


Witness, resuming, says: When my father asked me this question 
as to whether I said he was in his dotage and was going to marry 
some lady, my brother Leonard, the complainant in this cause, was 

present, and when I denied it and said whoever said so told 
692 a falsehood my brother Leonard spoke up and said, “ I heard 
you say so.” 

Q. When did the seperation between your father and mother first 
take place ? 

A. I can’t tell exactly ; some time in 1860 or 1861, or it may have 
been before. | 

Q. Exhibit now shown witness and the question asked, Whose sig- 
nature is that to it? 

A. Leonard Mackall, one of the complainants in this case. 


(Said paper here marked Exhibit “B” and filed.) Mr. Newton, 
for complainants, objects to the question for the reason that the 
paper handed witness is not an exhibit in this cause, and objects to 
the paper except as a memorandum to be used to refresh the mem- 
ory of the witness as touching his knowledge concerning the sub- 
ject-matter embraced in the paper. 


Q. What have you to say as to your own treatment of your father 
generally ? 

A. I have always endeavored to do my duty asason to his father, 
and have done everything within my power for him. 

Q. What have you to say asto speaking of him as testified to by 
a colored man named Ease? 

A. I never spoke of my father in any other way than ason should 
speak of his father. The statement made by thecolored man Ease 
as to a conversation that took place in Mr. Robert Christy’s office 

during my father’s illness was not only untrue, but there was 

693 not the slightest foundation for any such statement. 
Q. What has been the general treatment of your father by 
his children other than yourself? 


ee 
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A. They first sided with my mother before the divorce suit was 
brought and treated father in the most unkind and disrespectful 
manner and, as their depositions will show in the divorce suit, testi- 
fied against him in a very unkind and outrageous manner and for 
a number of years did not come near him or speak to him. 

Q. What did they do, if anything, towards contributing to his 
support? . 

A. I never knew of their contributing anything to his support. 

Q. What did they do, if anything, to assist him in the care and 
management of his property ? 

A. Nothing, to my knowledge; and if they had done anything I 
would have known it. 

Q. What assistance, if anv, did you render in the care and man- 
agement of his interests and property ? 

A. I gave my time and labor and did everything that I could do 
to assist him in everything. 

Q. What had you received from his estate before the execution 
of the deed of 27th of February, 1880? 

A. I received for some years a support. 

Q. What had your father promised you, if anything, in 
694 relation to the property at the corner of 14th street and New 
York avenue? 

A. He gave me that property in 1859. He put me in possession 
of it and said he had no deed for the property at that time, but at 
some future time he would give me a deed for the property. 

Q. What did you do, if anything, relying ee that promise? 

A. After he put me in possession I raised the property to the 
proper grade. 


Mr. Newton objects to the testimony as to any alleged ise in , 
1859 and gift of the property mentioned on the ground that the 
issue in this cause embraces exclusively the question of money con- 
sideration as derived from the language of the alleged deed. 


Witness, resuming: “I removed certain old frame buildings, or 
had them removed. I also started the erection of what is now 
known as the Palace Market building and otherwise improved the 
property.” 

Q. To what extent? ° 


A. Several thousands of dollars, part of which I paid cash for; - a 


the balance I incurred indebtedness to various persous. 
Q. To what amount of indebtedness ? 
A. To the best of my recollection, from $8,000 to $10,000, as near 
as I can get at it. 
Q. What was the cause of your not completing the building? 
A. The Gover-ment of the United States, some time after 
695. I started the erection of the building, took possession of the 
greater portion of this property and erected on it a very 
frame building to accommodate the clerks in the paymaster’s de- 
partment, ing all the paymaster’s accounts for the army, as I 
was informed. "Phe corner where the Palace Market stands was left 
out of the Government enclosure. Before I started to build it, think- 
40—159 


P al er fe 
ct ete. ibs, ae oa oe te rt od 
, oe na 3 a fe oo tig S ec 
Y i ig 22 ‘. 
* ; oe. 


314 LEONARD MACKALL KT AL. VS. 


ing that some trouble might occur about it with the Gover-ment, I 
ascertained whether they would allow a building to be built on the 
extreme corner. I got their consent and ran the building up to the 
3rd story and part of the 8rd story, when it was stopped, as I un- 
derstood at the time, by an order from the War Department. 

Q. What has your father done, if anything, since that time man1- 
festing the purpose to give you finally that property before the 27th 
of February, 1880 ? : 

A. I hold in my hand two wills in his handwriting, signed by 
him in the presence of three witnesses, each. 


Objection.—Objected to by Mr. Newton on the ground of incom- 
petency. 


Witness, resuming: “ One dated the 5th day of August, 1870, and 
the other dated the 29th of July, 1876.” 


The counsel for defendant here offers in evidence said papers, 
which are marked Exhibits C and D. 
696 The counsel for the defendant, in connection with this, offers 
in evidence the answer of Brooke Mackall, Sr., filed in 
equity cause No. 2373, of Alfred Richards et al. against Brooke 
Mackall e al. ; also the statement of said Brooke Mackall, Sr., filed 
in said cause, to the quartermaster general, dated March 3rd, 1866; 
also hisstatement in the same cause of October 22nd, 1867; also the 
statement of Mr. Hyde in said cause and the final decree in said 
cause, and gives notice that he will read the same on the final hear- 
ing. 

Mr. Newton, for complainants, objects in connection with the in- 
troduction of this alleged matter in its present form, and states that, 
for the benefit of cross-examination and as a means of giving notice 
to complainants of said alleged matter, a certified copy of said alleged 
record is alone material for proper introduction at this stage or at 
any stage of this cause except on the hearing. 


Q. State the situation of the rest of the property described in the 
deed of 27th Febr’y, 1880. | 
A. I will designate all the property included in that deed except 
lot 7, in square 223, as property in the First ward and now called the 
West End of Washington. I will say as to that property, my father 
purchased the property and paid part of the purchase-money, and 
told me if | would pay the balance he would give me the 
697 property—he purchased it from Charles W. Pairo e al.— 
which I consented to do and did do, and the property was 
deeded to me. The deed I have in my hand is dated 2ist day of 
December, 1863. The deed is signed by Charles W. Pairo, George 
Randolph, and B. Mackall to me. This comprises all the property 
in the city of Washington included in the deed from my father to 
me on the 27th of Febr’y, 1880. I wish to state that I do not wish 
to be understood as saying all the property in the deed I have just 
produced is in the deed of Febr’y 27th, 1880, but a portion of it is. 
This deed is recorded in Liber R. M. H. 16, fol. 240. This deed is 
in my father’s handwriting. 
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Q. Give the further history of this property. 

A. The only way this property passed out of my name was on 
account of some notes which I had executed, secured by deeds of 
trust on the lots in the First ward, which appear in the deed from 
my father to me on the 27 of F., 1880. 


Objection.—Mr. Newton objects to the first part of the answer as 
though in response to a leading question. The witness has not 
stated that this property ever p out of his hands at any pre- 
vious time to the time of his answer. 


Witness, resuming, says: “One note was made by me, and a deed 
of trust was executed to secure it, for the purpose of borrowing some 
money. I think this note was not used, but remained as 
698 it was when I executed it. Some other notes were given, 
secured by another deed of trust, which, I am satisfied, was 
also executed for the purpose of borrowing some money, which, I 
am satisfied, was nut used; the notes and teed of trust remain like 
the other when executed. Some time afterwards two sales were 
made under this deed of trust, either under some ape grape 
or some other reason, and the property was formally sold. I think 
Mr. Joseph B. Hill was the purchaser of all the property under both 
deeds of trust. Mr. Hill executed a deed of trust on a portion of 
the property now included in the deed of 27th of February, 1880, to 
secure a note of $3,000 froin Mr. F. A. Cassellier. The trustees were 
John C. McKelden and B. McTimony, by deed August 4th, 1873. 
This pro rty was afterwards sold by the trustees and bought by 
Mr. Cassthent'e son. who now holds it. 

I now offer in evidence the deed and advertisement of sale, which . 
said deed is marked Exhibit E and filed. The balance of the prop- 
erty which remained and what is known as the First-ward property 
is heavily encumbered with taxes, none having been paid for a 

number of years, and none of it is improved. 
699 > the value of this First-ward property that remains 
unsold. 3 

A. I do not think what now remains of this property would bring 

much over, if anything, the taxes now due upon it. 


Objection.—(Last question objected to. An opinion of the witness 
is incompetent to prove anything in this connection.) | 


Q. Go on and complete the answer to the question. 

A. As to the Georgetown property included in the deed from my 
father to me of 27th Febr’y, 1880, I owned that property many years 
before I got a deed for it, and I hold in my band a deed for all the 
property in Georgetown included in said deed of February 27th, 
1880, in the handwriting of my father, dated 14th of October, 1867, 
from the corporation of Georgetown, Charles D. Welsh, mayor. 
This property my father held for many years under tax titles, he 
told me. They were all unimproved except one, which had an old 
brick building on it, and that he was tired uf paying taxes upon it; 
that he had thought of abandoning the Property and not paying 
the taxes any further on tlie lots, but would give them to me, whic 


yer: ee we “ees > he Gs - 
oe Se . ee, Ml EE ts Bi 
a i ws 


z cs ot ee 
Se 
Bis 
1s 


ae ~ a =a 
satin inideaeieiiaiaeeemeee  e 


316 LEONARD MACKALL ET AL. VS. 


he did, and that I might make something out of them. He advised 
me not to pay the taxes, but let them be sold and buy them in at 
tax sale, that I might get some advantage by it and help the title 
in some way. I did as he advised, bought the property, and 
700 he prepared the deed, which I now offer in evidence, and I 
have had the property in possession ever since. All of said 
property is now and has been for a number of years heavily incum- 
bered for taxes and ‘has been sold to persons for taxes and I have 
not been able to redeem them (the said deed is marked Exhibit “ F” 
& filed), and it is my opinion the property would not sell for enough 
to-day to pay the taxes on account of the title. The reason that 
this First-ward property and the Georgetown property was included 
in the deed of trust from my father and mother to Joseph B. Hill, 
trustee, was one of the reasons on account of the settlement between 
my father and mother of theiraffairs. It was considered best, out of 
abundant caution, for my mother to release her right of dower if 
she had any in it. . 
Q. What steps, if any, did your father take to have the trustee- 
ship of Leonard Mackall changed ? 


(Mr. Newton objects, as the question is inclined to be leading.) 


A. He first had a deed of trust drawn by Mr. E. D. F. Brady, 
making me trustee in the place of my brother Leonard, and tried to 
et him to execute it, which he declined todo. He then requested 
Mr. Brady to draw another deed of trust, making him, Mr. Brady, 
trustee. This one he, my brother Leonard, declined to exe- 

701 cute also. 7 


(Counsel for complainants to counsel for defendant: You won’t 
object to introducing the two blank deeds of trust referred to by the 
witness, will you ?) 

Judge WILLouGcHBy: “ No.” 


Judge WiLtoucHBy: I now offer in evidence the papers now 
marked Exhibits “G & H” and filed. 


Q. State, if you know, from your father-why he desired this 
change to be made? 


Objection.—(Objected to upon the ground of the previous ques- 
tion that it is leading.) 


A. One reason was he did not want my brother Leonard to bring 
the action of ejectment in his, Leonard’s, name against Richards. 

Q. When was this ejectment suit commenced ? 

A. I don’t know exactly ; some time in 1878. 

Q. Previous to that time what action had Leonard taken in ref- 
erence to bringing that ejectment suit? 

A. None that I know of. 

Q. At whose instance was it that suit was brought ? 

A. The suggestion of bringing the suit, if I recollect right, was 
my suggestion. 
Q. Who employed counsel to do it at first? 
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Objection.—Objected to upon the ground of incom cy, the 
trustee, Leonard Mackall, ae the only competent “ern other 
than any other person or persons who may have been present when 
the said trustee employed counsel or at the time of writing & sign- 
ing the contract with counsel. 


702 A. I employed counsel with the consent of my father and 
all the arrangements were made before my brother Leonard, 
the trustee, was aware that the suit was to be brought. 

Q. State, if you know, what was done in reference to your brother 
Leonard’s ag ese a suit to be brought. : 

A. Judge Willoughby, the attorney who brought the suit, said 
before suit was brought it would be necessary to the consent 
of the trustee for him to act for him as counsel. My recollection is 
that Judge Willoughby either wrote or sent for my brother Leonard 
and obtained his consent before the suit was brought. 

Q. State what he did to assist in preparing the trial of the case at 
any time. . 

A. To my knowledge I don’t know of his doing anything, except 
stort a formally necessary to be done by the advice of Judge Wil- 

oughby. 

Q. Was he present at the trial? 


- Objection.—Objected to, and also the previous questions, on the 
ground of incompetency. vi 

Counsel for complainants reluctantly refurs to the fact and objects 
to the witness, before answering the question, after the question be- 
ing propounded, whispering to counsel, which has been done twice 
herein recently, and in connection with the last question. 


703 A. No, sir; he was not present at the trial. 
Q. What were the relations existing between yourself and 
father a short time before his last illness? 

A. We occupied the same room together, as we had been doing 
for years; I looked after his comforts, as I had been accustomed to 
do for years. For a time we were not on speaking terms, although 
we occupied the same room. 

Q. What seemed to be his relations with Leonard at that time? 

A. I would meet them on the street together, and from what I 
could see and learn they were a good deal together about that time. 

Q. Can you tell why the deed of trust from your father to Leonard 
remained off the record so long? 

A. The principal reason was that father desired another trustee 
should take Leonard's place. 

Q. State what you did with the money you received as rents from 
the Gover-ment. 


Objection —({Objected to simply for form’s sake, the question being 
leading, and co-nsuel will reserve the right, unless counsel for the 
defendant puts the question so as to draw from the witness his 
knowledge of the amount paid by the Gover-ment to Brooke Mack- 
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all, Jr., other than that to which the complainants have 
704 testified of treating, upon cross-examination, the aggregate 

amount paid by the Gover-ment as between nine and ten 
thousand dollars.) 


Q. I mean the last $2,700. 

A. I used it for the support of my father and myself. 

Q. Did you squander any of that money you received from the 
Gover-ment or from any other source? 

A. No, sir. 

Q. What interest did the other children except yourself and 
Leonard manifest in your father during his last illness? 

A. They called at the house to see how he was and to enguire 
about him. 

Q. What did you do yourself in reference to persons calling upon 
your father while you had charge of him in his last illness? 
_ A. I would say to father that so and so had called and were 
anxious to see him, and urged him often to see them. Most cases 


he would decline to see them, saying he would see them when he 


got better. 

Q. What orders did you give, if any, in relation to excluding 
members of his family ? 

A. I gave no orders to exclude anybody. Everything was done by 
either my father’- or the doctor’s directions. 

Q. Who had charge of your father during the first part of his ill- 
ness, as nurse? 

A. I had charge of him. 
705 Q. What charge did Leonard have? 

A. He nursed him and assisted in nursing him for a few 
days. I cannot say exactly for how many days. 

Q. What was the cause of the change? 

A. Dr. Walsh complained the medicines were not given as he 
directed and advised several times that a nurse be employed, and 
after the overdose of morphine had been given by my brother Leon- 
ard to my father he said he would cease visiting father unless a 
nurse was put in charge of the case; that he would not risk his rep- 
utation as a physician any longer. He suggested the name of some 
nurse, whom I tried to get, & on account of his engagements or 
something I failed to get him. Mrs. Corse then suggested that she 
knew of a good man, Silas Medilla, whom she said was a good nurse 
and living in Alexandria. She said if you like she would send for 
him, which she did. Silas came that night, and I arranged with 
him. 

Q. What was the date of it? 

A. February 9th. 

Q. How do you know that your brother gave him an overdose of 
morphine ? 


Objection.—Objected to as leading, and counsel asks defendant’s 
counsel to put the question in proper form. 


Judge WitLtouensy: If you will put itin form I will put it. 
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706 (Counsel for complainants simply desires the witness to 

assume the responsibility, under his oath, of the positive 
statement as to any overdose, and the leading question may enable 
him to evade that responsibility.) 


A. I was in the room at the time, and as he put down the table- 
spoon, the bottle of morphine being in his hand, he says, I have just 
given father a tablespoon of this. ,He then made the entry on a 
piece of paper: Tablespoonful, 12 o’clock. I said to him, That is a 
very powerful medicine, the doctor informs me; a teaspoonful is 
considered a strong dose. 

Q. State whether this is the memorandum—showing the witness 
a piece of paper—made at that time. And in whose handwriting 
is it? 

A. It is in the re of my brother, Leonard Mackall, and 
this is the memorandum made at the time. 

Q. And in whose handwriting is the date? 

A. It is my handwriting. 


Counsel for defendant now offers in evidence the memorandum, 
which is marked as Exhibit “ I.” 


Q. What did you do when you had discovered that this overdose 
had been given? 

_ A. I ran to Dr. Walsh’s office. He was not there. I left word for 

him to come over as soon as he arrived... I went tothe drug- 
707 ~—gist and asked him what I should do. He told me a tea- 

spoonful was as much as any person ought to have; thata 
tablespoonful would likely prove fatal if something was not given 
at once, within half an hour, to do away with the effects, and told 
me to give him some hot coffee without milk or sugar. I ran back 
and spoke to Mrs. Corse about it, prepared the coffee, and it was 
given to him. A few minutes afterwards Dr. Walsh came. He 
gave father an emetic, which made him vomit. 

Q. In what room was your father? 

A. He was in the room he died in. 

Q. How long before that had he removed to that room? 

A. A very short time ; two or three days. 

Q. At whose su tion was he removed ? 

A. Father complained of the noise from the kitchen and from the 
noise from 4} street, the stone pavement. I spoke to Doctor Walsh 
about it, and he went up with me and looked at the room he was 
moved to, and told me it was a much more suitable room and to 
have a fire made before he was removed, which I did, and he was 
moved. 

Q. What do you know about the visit of Dr. Owens and wife to 
your father ? 

A. Dr. Owens and his wife called to see how father was one even- 

ing before he was removed from the other room. I invited 
708 them to go up and see him, and they went up with me. 
Father spoketothem. Doctor Owens took me aside and said: 
Your father seems to have too much stimulent; not being a drink- 
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ing man,he ought to have very little whiskey, and I am afraid he 
has been given too much. He and his wife went down to the door 
with me. Dr. Owens said he would go over and see Dr. Walsh 
about his seemiug to be too highly stimulated. The next visit Dr. 
Walsh paid he inquired how much pe sory | was being given He 
said they had given him more than he had directed. This was one 
of the reasons he spoke of a nurse being employed; that his medi- 
cines must be given properly, or it was no use of his coming. 

Q. When was this visit of Doctor Owens and wife ? 

A. This was in the latter part of January or the Ist of Febr’y ; 
shortly before he was moved. 

Q. Who administered this whiskey to him ? 

A. My brother, Leonard Mackall, was nursing him then, or rather 
he was assisting in nursing. I would relieve him uccasionally, but 
this whiskey spoken of had been given by him. 

Q. What have you to say about Dr. Owens and wife visiting your 

father on the evening of the 27th of February ? 
709 A. Dr. Owens and his wife did not vist my father on that 
evening. 

Q. What do you know about Dr. Naylor’s coming there and 
the occasion of his coming on that evening ? 

A. That morning I said to father, You have been declining to see 
most everybody. Bepeess Dr. Naylor has been here and enquired 
about you, and has not been invited tosee you, or that you have de- 
clined to see him as you have other people, he will feel hurt. He said 
if Dr. Naylor should come again or come tell him, I want to see 
him. I told Mrs. Corse of this in the evening about dark, and I 
asked her if she knew where Dr. Naylor lived, and if she would be 
kind enough to see him and tell him I would like for him to come 
around and see father ; that I thought it would bea pleasure to father 
to see Dr. Naylor and have him pray with him, as I knew he at- 
tended his church and held the Doctor in very high esteem. I told 
her to say to the Doctor not to let father know that he had been sent 
for, because it might frighten him. Mrs. Corse went for the Doctor, 
and about seven o'clock or a little after seven o’clock he came and I 
carried him to father’s room. The first thing he said to Dr. Naylor: 

“Did Brooke go for you?” The Doctor said,“ No. I saw 
710 Mrs. Corse this evening, and she told me you had been very 

sick.” Father expressed himself very much pleased at his 
calling and said there was no one he had rather see. I left the 
room and went into the hall outside of his room and waited until 
Dr. Naylor came out. 


At 20 minutes to four o’clock p. m. adjourned till to-morrow 
morning 11 o'clock a. m. 
J. J. JOHNSON, 


Examiner in Chancery. 
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Met pursuant to above—present, counsel on both sides—when the 
examination-in-chief was resumed as follows: ; 


2. What other visits, if any, were made by Dr. Naylor, and 
when 7 : 

A. Dr. Naylor made two visits to my father during his last ill- 
ness. One was on Friday, the 27th of Febr’y, between seven and 
eight o’clock. The other was on the 29th, Sunday, just after church ; 
a little after nine o'clock. 

Q. What was the mental condition of your father during his last 
illness ? 

A. Ther- was no change in his mental condition. It was as good 
as it ever was. 

Q. How was it affected, if at all, by anything in the nature of 
narcoties? 

A. He did not seem to be the least affected after the nurse was 
employed. There was very little opiate of any kind given. 

Q. What would you say as to your father’s mental condition as 
affected by his age? 


711 Objection.—(Objected to for matter of opinion and is not 
competent, unless from a medical expert.) 


- A. I can safely say that his age did mot effect his mind in any 
degree, so far as I was able to judge. 
"Q State how this deed of Febr’y 27th, 1880, came to be prepared. 

A. It was prepared at the suggestion of my father. 

Q. State fully. 

A. Some days before the deed was executed my father had been 
talking to me on various occasions about how my brother Leonard 
and others had made trouble between him and myself. Speaking 
of their saying to him that I had said he was in his dotage, whi 
seemed to be the matter that troubled him, he said he could now 
know what their motive was. He then talked a little about some 
will they had gotten him to execute, but now he understood their 
motive, and that he wanted me to see Judge Willoughby and say 
to him that he desired him to prepare a deed for all the property 
contained in the deed of trust to Leonard as trustee; that all the 
property except lot 7, in square 223, I had deeds for some years 
and that he desired to carry out his promise to lot 7, in square 

which he had made to me many years ago, and he wanted 


712 also the rents that Mr. Richards had been sued for also to be 


included in the deed, and, as he was feeling a little better, he 
wanted the deed prepared so that it could be executed while he was 
feeling so much better; that while he might recover, yet he could 
not loose sight of the fact that he was an old man, and that he knew 
that his age was against him. He says, “My son, Pie have had a 
great deal of trouble in your life—first in our unfortunate family 
affairs, then with the suits with Richards and others, and now I fear 
you will have trouble with your brothers and sisters, and, as I now 
understand their motives, I think it is my duty to give you a deed 
for the property, so that you will be in a condition to act promptly 


41—159 ! 


ae 


x we 
ee 


322 LEONARD MACKALL ET AL. VS. 


in any matter in the Richards matters, and also to prevent any 
troubie, in case I should die, from your brothers and sisters or any 
other quarter.” I went to Judge Willoughby as he requested me 
and told him what father said. He looked over, I think, a copy I 
had of the deed to Leonard and gave me directions as to certain 
clauses, and I think wrote certain portions of the deed he wished 
inserted in the deed. He told me to copy it and to bring it to him, 
which Idid. He examined the copy after I-had made it under 

713 his directions; suggested that I ought to have it copied by 
somebody who wrote a smaller and plainer hand than I did. 

I carried the copy I had prepared to a Mr. McCorkle, knowing he 
wrote a neat hand and that he was at leisure at that time, and re- 
— him to copy it, which he did. I then carried the deed to 
udge Willoughby, and he and I compared the two, and he said it 
was all right. I then notified father that the deed was all ready 
and talked the matter over with him. The next day he spoke of 
the matter again and referred to it several times. Finally he said, 
I feel a great deal better to-day. You had better go up and tell 
Judge Willoughby I want to see him about the deed, and tell him 
to bring it with him. I went to see Judge Willoughby about two 
o'clock on the 27th of Feb’ry, 1880, and told him that father had 
requested me to ask him to come to his room as soon as it was con- 
venient. Judge Willoughby said he would go at once. Before I 
left father he said, If the Judge can come right away you had better 
bring a magistrate at the same time. Judge Willoughby and my- 
self, on our way to father’s room, called at the office of Squire 

714. Walter, and he went with us to the house where father was. 
I first took them in the parlor and left them there and went 
upstairs myself to see if father was ready to see them. He asked 
me to ask the Judge to come up first. I went down in the parlor 
and Judge Willoughby went up with me. I went in father’s room 
with the Judge, and after saying, “ Here is Judge Willoughby,” I left 
the room and remained in the passage until Judge Willoughby came 
out. After being in the room ten or fifteen minutes the judge 
said to me, “ You can bring up Squire Walter.” I went to the par- 
lor and brought up a Walter. As we entered the room to- 
gether—that is, Squire Walter and myself—father recognized Squire 
Walter and called him by name. The Squire said, I understand 
"be want to acknowledge a deed before me. Father said, “ Yes;” 
ut, he said, “I don’t think I can write my name very plain, and 
you had better let me make my mark.” Squire Walter and Judge 
Willoughby both replied: It don’t make any difference whether 
the name is written very nicely or not. You had better write 
it the best you can. Father then said to me, “Give me the 
ink and a small piece of paper, and I will try to write my 
name.” I took a large book and put under the paper. He 
then wrote his name on the paper, saying he _ be- 

715 lieved he could do it better than he thought. Squire 
Walter (and I don’t know whether Judge Willoughby made 

the remark or not) said “that would do.” He then signed the deed. 
Squire Walter then asked him the usual questions, if he knew the 


contents of the deed, &c. He replied that he did. He then asked 
him if he acknowledged that to be his act and deed. He replied, 
Ido. I forgot to state that when we entered the room he, father, 
had the deed in his hands looking over it. After the deed was 
signed father handed me the deed and said, “I deliver this deed to 
you.” I then handed the deed to Squire Walter. oe Walter, 
Judge Willoughby, and myself then went to Squire Walter’s office. 
Judge Willoughby and Squire Walter signed as witnesses and Squire 
Walter then placed his certificate as justice of the peace. This is 
the deed I hold in my hand and marked Exhibit “ A” in this case. 
— — Walter had placed his certificate on it he handed me 
the . 

Q. What was the mental condition of your father at the time he 
executed the deed ? 


Objection.—(Objected to.) 


A. As good as it ever was. 
Q. You have been charged with using undue influence to procure 
that deed. What have you to say about that? 


716 Objection.—(Objected to by Mr. Newton as to form.) 


A. There is not the slightest foundation for any such charge. 
This deed was father’s own suggestion and his-own act. 


(Counsel for complaina-ts would note that the question and an- 
swer are entirely in contravention of the rules of evidence as to 
direct testimony, as to form, and the answer to any question as to 
undue influence is an absurdity when limited to a mere assertion 
in denial of the alleged charge of undue influence.) 


Q. State the condition of the property—lot 7, square 223. 

A. The portion on which the Palace Market building stands was 
sold by the marshal in 1870, I think, and was bought by one of the 
judgment creditors, Mr. Alfred Richards. This sale by the marshal 
was made under certain judgments against me. Mr. Richards took 
possession of the property, which at that time the building was un- 
finished. He completed the building and rented it and has been 
drawing the rents ever since. 

This property I brought a suit to recover in the equity court, 
which court decided against me. The case is now on appeal to the 
general term. The balance of the property has been decreed to be 

sold to pav certain judgments ~ rms me amounting to 
717 about $8,000. This property was sold once under a decree of 

the court for $12,000. I had the sale set aside, another sale was 
ordered, from that order I took an appeal, and the case is now pend- 
ing in the Supreme Court of the United States. There is also 
claimed to be due on the property a large amount of taxes amount- 
ing to several thousands of dollars. 


(Mr. Newton says the last few lines of the answer is objected to 
as to taxes on the property as incompetent.) 


Mi. aes do you mean by the balance of the property decreed to 
sold ? : 


iy, 1 ee Peicg oss a & a ao 

e « Logon ea’ we ie ee ed 

e ee pg. Se 

he 
BROOKE MACKALL, JR., ET AL. $23 Bt 
7 k, 

. 

ie 


324 LEONARD MACKALL RT AL. VS. 


A. I meant the balance of this property—lot 7, square 223. 

Q. Who employed counsel in all this litigation, attending to the 
taking of the testimony and preparing the preperation of the cases? 

A. I did, and assisted my counsel. 

Q. How long has there been litigation concerning this property 
and how many suits in reference to it? 

A. A short time before the marshal’s so-called sale. I first filed a 
bill to enjoin the marshal from selling. Some time after the sale a 
suit was brought against me by Alfred Richards et al., in equity No. 
2373, to sell the balance of this lot 7, in square 223. The court de- 

creed a sale to be made. I took it finally to the supreme court, 
718 which court affirmed the decree of the court below, and asale 

was made, after which the sale was set aside. Another sale 
was ordered ; from that order I took an appeal, which is now pend- 
ing in the Supreme Court of the United States. 


(Counsel for complainants objects to the answer and gives notice 
that he will object to the questions that may result in answers pur- 
porting to give results of judicial proceedings and proceedings “ in 
re.,” upon the ground the best evidence of such proceedings consist 
in certified copies of the same.) 


Witness, resuming, says: Also the suit of Leonard Mackall, trus- 
tee for Brooke Mackall, Sr., vs. Alfred Richards; and, finally, the 
suit now pending, brought by me against Alfred Richards to recover 
the portion of lot 7 where the Palace Market now stands. 

Q. What assistance has ever been given by any of the other chil- 
dren in this litigation ? | 


Objectiou.—(Objected to on the ground of incompetency.) 


A. None, sir. 

Q. What has been the attitude of Leonard Mackall in the equity 
suit No. 8118 you brought against Richards to recover that property 
from Richards? 


Objection.—Objected to upon the ground which, as counsel for de- 
fendant, Leonard Mackall, in that cause, I state as follows: 
719 The plaintiff, Brooke Mackall, Jr., made Leonard Mackall, 
defendant, as trustee of his father, in that cause, the prayer of 
the bill being that said defendant answer the bill fully. 
(Mr. Willoughby objects to this statement.) 


A. Froin what I have seen of Leonard Mackall’s actions in con- 
nection with suit No. 8118, and also from what I have learned, and 
may say the same of his attorney, Mr. Newton, that they have done 
everything they could to defeat me in said cause and to assist 
Richards. 


Objection—({This answer is objected to by Mr. Newton for the 
want of pertinency and upon the ground of incompetency.) 


Q. Have any steps been taken, to your knowledge, by Leonard or 
any other of the children besides yourself to recover this property 
from Richards? 
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Objection.—Objected to for incompetency and the special fact that 
the children referred to were protected in their rights by the will, 
and as legatees under the same were required, first, to sue in equity 
to revoke the deed alleged to have been executed on the 27th of 
February, 1880. They expect, subsequently to the decree had in this 
present cause, to take proper steps in the interest of the estate for re- 

lief against Richards, and by bill of review for relief against 
720 decree had touching the southern portion of lot 7, square 
| 238 


(Mr. Willoughby objects to this statement.) 
A. None that I am aware of. 


Mr. Willoughby now offers in evidence the —— of Brooke 
Mackall, Sr., taken in cause No. 2373, equity, made Nov. 23rd, 1865, 
and gives notice that he will read the same at the hearing; and 
further, gives notice that he will file a copy thereof in this cause, and 
also copies of the other papers offered in said cause at the sitting 
yesterday. 

Counsel for complainants objects to the deposition introduced on 
the ground that it is unauthenticated, and will except to any notice 
unless the authenticated copy of all the matter alluded to be filed 
now in order that his clients may have the benefit of cross-examina- 
tion based upon the same. 


Q. How much have you received from your mother’s estate ? 


Objection.—(Objected to as incompetent to prove anything em- 
braced in the issues in tais cause.) 


A. I have received nothing. 
Q. How much did the other children receive? 
A. Mrs. Christy and Owens got the old family residence that 
721 father had given my mother some years before he died. 
They also got some property of my mother’s in Pennsylvania, 
and also the furniture from the family residence. Some years 
fore my mother died she sold a farm in Pennsylvania for $11,000. A 
portion of that, I understood, she gave to Mrs. Christy and Owens. 
Q. Do you know of any complaints made by your father that you 
did not give him any portion of that $2,700 that you got from the 
Gover-ment? ; 
A. No, sir. On the contrary, I offered father money—not only a 
part of this money, but on a number of occasions—and he declined, 
saying he had no use for any money; and sometimes when I would 
insist upon his taking a dollar or two dollars, and at other times 
larger amounts in case he should want to ride in the cars or want 
change for any purpose, he would decline; at other times he would 
take it and a short time afterwards would return it to me again. 
Q. Are you aware of any complaints by him that you did not fur- 
nish him suitable comfort, such as fire and clothing? 
A. No, sir; he never made such a complaint. the contrary, 
he always had fire whenever it was necessary, and his favorite fire, 
which was hickory-wood fire. He always had as good clothing 
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as I had, and when I bought anything for myself I would 
722 buy the same for him. 
Q. Look at the paper now shown you, dated March 5th, 
1880, and state whose signature is to that paper. 
A. It is the signature of my brother Leonard. 


Mr. Willoughby here offers in evidence said paper. The same 
marked Exhibit J and filed. 


Q. Why did not your father need money, as you have said ? » 


Objection —(Objected to as leading, the objection being more 
formal than otherwise.) 


A. I paid for his board, for his clothes, and everything else that 
he required, and therefore he had no need ore use for any money. 
Father was a man very peculiar about such things; he preferred to 
have me do it to save him the annoyance. 


At 20 minutes to two o’clock the éxamination-in-chief closed. 
Adjourned till to-morrow morning at 9 o’clock a. m. 
J. J. JOHNSON, 
Examiner in Chancery. 


9 o’CLOCK A. M. 


Met pursuant to adjournment—present, counsel on both sides— 
when the cross-examination was begun as follows by Mr. Newron: 


Q. Where were you living in 1859? | 
A. Part of the time I was in Indiana and part of the time at my 
father’s residence, 1905 Pennsylvania avenue. 
723 Q. What caused you to go to Indiana? 

A. My mother’s cousin, Mr. Culberston, came on here some 
little while before I went; my mother said she was anxious for me 
to go West, and that he would give mea place in his establishment. 
He also spoke to me about it before he went away; my mother kept 
advising me to go. I finally concluded and went, although my 
futher did not want me to go. 

Q. How long did you remain in Indiana? 

A. About three months. 

Q. What was your first connection with real estate of your father? 

A. It commenced after I returned from the West, but I believe 
I attended to some of it before I went West. 

Q. What was your age at the time of the alleged gift of lot 7, in 
square 223, of your father to you? 

A. I was about 18 years of age. 

Q. Didn’t you say in your testimony given in the cause of Brooke 
Mackall, Jr., vs. Alfred Richards, given in October, 1882, that at 
the time of the alleged gift to you you were 23 years of age, or about 
23 years of age? 

A. I believe I did answer that I was about that age. I did it on 
the spur of the moment, without making any calculation, and I 
afterwards corrected it, as the record shows. 
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724 Q. Are you not aware that before answering that question 

you were seen to take a memorandum book or paper out of 
your pocket and a pencil and to write upon the memorandum or 
paper before you gave your answer as to your age? 

A. I have no recollection of doing anything of the kind. 

Q. Didn’t you correct your age only after the family Bible of 
your father was put in evidence in the cause just referred to ora 
notice entered of the family Bible? 

A. My recollection is, in reading over my testimony I discov- 
ered the mistake, and at my earliest opportunity, which was when 
I put in my rebutting testimony in the Richards case, I then made 
the correction. 


Counsel for the complainants asks the examiner to make a brief 
note of the fact that in the cause just referred to the answer of the 
witness as to his age in 1859 was made October, 1882, and that the 
correction was made not until after the introduction. by notice of 
the family Bible, which was to the effect “that the Bible was intro- 
duced to prove that in 1859 Brooke Mackall, Jr., was between 18 
and 19 years of age.” 


Q. Are you certain that it was in 1859 that your father 
724} gave, as you say, lot 7, square 223, to you? 
| A. Yes, sir. 

Q. What do you mean by saying that he put you in possession of 
the lot? Do you mean that he gave you a deed ? 

A. I mean that he gave me the property and put me in possession 
of it and told me he could not give me a deed for it then because 
he had not got the deed for it himself from either of the parties he 
purchased the property from, but at some future time he would give 
me a deed. 

Q. You don’t mean to say that your father could not have given 
you a deed of what title he had in that property. do you? | 

A. I don’t pretend to be a lawyer, and confine myself to what he 
did do about the matter rather than to say what he could do. 

Q. oo he did not give you a deed at that time for that property ? 

A. No, sir. | 

Q. Don’t you know that in 1859 your father had to the several 
moieties anleasel in lot 7 a safe and quiet title? — 

A. Not being a lawyer, I prefer not to give opinions about legal 
matters, but to confine myself to facts. ; 

Q. 1 don’t ask you for your opinion. I ask the question as a 

question of fact, based upon exhibits filed by yourself in the 
725 cause of “ Brooke Mackall, Jr., against Alfred Richards et 
e equity No. 8118,” and ask you to answer the question “ Yes 
or iT 0.” 

A. I think he bad—that is, he had paid for the property, but had 
not received a deed from either of the parties from whom he had 
purchased the property. ‘ 

Q. Down to the time of your father’s illness, had he never given 
you a deed to lot 7, square 223? 

A. He had not. 
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Q. Have you not claimed that he had previously to his last ill- 
ness ? 

A. No, sir. 

Q. What connection did you have with lot 7, square 223, during 
and after the year 1859? 

A. I had possession of it and controlled it and still control it, except 
the part occupied by the Palace Market building that Mr. Richards 
took possession of without my permission and still has possession of 
it. Iclaim that I had been in possession of the other part since 
1859; that I am really in possession of the whole lot, as I regard 
Mr. Richards as a trespasser. 

Q. Then, do I understand that vou were connected with the lot 
as owner ? 

A. I am. 

Q. Not as a manager or agent? 

A. As owner only. 
726 Q. What rents and profits have you collected from that lot? 
A. Kept no account of them and cannot tell. 

Q. What buildings were on it in 1859? 

A. Two frame carpenter shops. 

Q. Weren’t they rented subsequently to 1859, and what annual 
rental did you get for them ? 

A. They were very old buildings. I do not now recollect what 
rents were paid for them ; some small amount. | 

Q. Were not these carpenter shops converted into a livery stable 
during 1859? | 

A. One was torn down and taken away, and the other was con- 
verted into a livery stable. 

Q. Didn’t you receive rents from that livery stable or profits 
from it? 

A. I received the rent, if I recollect aright. It was a small rent. 
I forget now the amount. 

Q. Please state the annual amount of rental you collected from 
the livery stable and the year the livery stable was erected. 

A. There was no livery stable erected ; it was the old shop con- 
verted into a livery stable.’ I do not recollect éxactly the time. I 
think somewhere about the commencement of the war. It was only 
there a short time. 

Q. To whom did you rent this livery stable? 
727 A. My impression is it was the same man who had the 
carpenter shops there. 

Q. Who was the man? 

A. I cannot eall his name just now. 

Q. Wasn't he in the livery business ? 

A. My recollection is he only kept a sort of rough stable; not a 
livery stable, but a place where men bought horses to sell. 

Q. How long did he keep it? 

A. I don’t recollect. 

Q. Was it one year? 

A. I kept no books, and it will be impossible for me to tell. 
Q. Do you mean to say that you have no recollection whatever of 
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the time that you received rents for the livery stable or the man or 
men to whom you rented it? | 

A. As I kept no books, I cannot. 

Q. Was this livery stable all that was on this lot in the form of 
tenements? . 

A. My recollection is, aside from some few sheds that were used in 
connection with the carpenter shops, and which was turned 
into the stable, the stable was all the improvements that’were on that 
lot in 1859. After that a small portion of the ground was rented 
on ground rent. The parties put up a frame building as a sort of 

a eating-house. After they had been there awhile I either 
728 purchased the house or took it for rent ; I don’t recollect now 
which. That building was torn down last year, as it was - 
very much decayed and I was afraid it would fall. 
; +3 When was this rest-urant or eating-house first started on the 
ot | : 

A. I don’t recollect the year. I think, though, it was shortly about 
or after the commencement of the war. 

Q. Is this rest-urant or eating-house the building which you state 
in your evidence on cross-examination in the cause 8118 was erected 
on the lot on lease? (Testimony here shown witness.) 

A. Yes; that was the only temporary building that was put there 


‘after the sho 


Q. What fio you mean by temporary building, the word “tem- 
porary ” having been used by you in your cross-examination in the 
case refe-red to? Have you not already stated that this rest-urant 
was built during the war and taken down last year? 

A. I mean it was a one-story frame building, very slightly built, 
simply to be used during an emergency. Parties ex to put up 
a better building, but seemed to fail for some reason orother to carry 
out their original rere and therefore put up this temporary 

building until they could do better. After I got the buildin 
729 I enlarged it and braced it to keep it from falling and did | 

what was necessary to strengthen it and rented it to an Eng- 
lishman who sold his lease to other ies when it was still further 
improved. He occupied it for awhile, when it was vacant fora 
long time. 

Q. You wouldn’t call it “ temporary,” would you, if you received 
rents for it from the period during the late war to the year 1882? 

A. I mean that when it was first put up it was Bat up for tem. 
porary purposes; it was so badly built. The building was not on 
a brick foundation. | 5 

Q. Didn’t you receive rents from it from the time it was erected 
on lease, as you state in your testimony in cause 8118, to last year? 

A. I received rent from it when it was occupied. 

Q. How many years was it occupied ? 

A. It is impossible for me to tell now. 

Q. Can’t you refresh your memory as to the period of time? 

A. I can’t just now, as I have no memorandum or books to enable 
me to do it. 
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Q. Do you mean to say absolutely that you have no memorandum 
in any form whatever to aid your memory in this matter? 

A. I have not. 

Q. Can’t your unaided memory answer the question ? 
730 A. My best recollection is that it was first occupied, then 
vacant, then occupied, and then vacant; it will be impossible 
for me to tell how long it was occupied. 

Q. Do you remember the amount of rental you received for this 
rest-urant for any one year or for any time during the war? 

A. For awhile it rented for $75 per month. I could not tell ex- 
actly how long it rented for that. 

Q. Didn’t you receive some months during the war for this rest-u- 
rant $150 per month ? 

A. I think for a short time I received something in that neigh- 
borhood—that is, the man agreed to pay the difference between $75 
and somewhere in the neighborhood of $150, and advanced some 
two or three months’ rent to make some necessary additions he 
wanted made. 

Q. Between the time of the erection on the lease you have referred 
to of this rest-urant and the year 1859 wasthere nota livery stable, 
and was not that livery stable rented regularly or irregularly during 
1859 to the time of the erection of the rest-urant? 

A. No, sir; one carpenter shop was torn down long before the 
other. The other was converted into a livery stable about, I think, 

the commencement of the war. I am satisfied it was not there 
731 when this temporary frame building was erected. 
Q. Was the livery stable on the same site upon which the 
rest-urant was erected ? 

A. No, sir. 

Q. About what year was it that the livery stable was torn down 
or ceased to be profitable to rent? 

A. That I do not now recollect. 

Q. Please try to refresh your memory on that question. 

A. I have nothing that I can refresh my memory by just now. 

Q. Why was the rest-urant building taken down ? 

A. Because it was very delapidated and unsightly. 

Q. Were you not receiving a rent of $37 per month or something 
in that neighborhood up to within a short time before its removal ? 

A. I received, I think it was, only $27, or it may have been $30, 
towards the latter part, before it was torn down. 

Q. This rest-urant was outside of the area embraced in the tenure 
of Alfred Richards, was it not ? 

A. This has nothing to do with the part which Mr. Richards 
claimed to have bought under the marshal’s sale. 

Q. Didn’t the Gover-ment erect a building on the lot 7 during 
the late war? 

A. Yes, sir. 
732 Q. During what year was this building commenced and 
finished ? 
A. I am not sure whether it was 1863 or 1864. 
Q. What rental was paid by the Gover-ment ? 
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A. The first amount was somewhere between $6,000 and $7,000; 
the next was $2,700. I think there were only two payments 
war ag : 

Q. Was this sum paid at one time or in two amounts? 

A. I have alveniy stated that. eo 

Q. Can’t you give the exact arithmatical amounts? 

A. I cannot just now; it bas been so long. 

Q. During the period embraced from 1859 to the time of the 
completion of the building by the Gover-ment on the lot 7 did you 
have any business independent of your own? 

.A. I do not now recollect. 

Q. Have you ever followed any regular business? 

A. I don’t know what you mean by regular business. I have 
operated in real estate in various ways from time to time. I was 
in the West three months, in a dry-goods house. I was at the 
Capitol for four winters in charge of certain investigations. I had 
a wharf in this city for several years, and carried on a portion of the 

time what is generally called a wharfage business. 
733 Q. What business specifically did you follow from 1859, 
inclusive, to the time of the completion by the Gover-ment 
of the frame building on lot 7? 

A. I do not remember now of any business except attending to 
my own matters and assisting father is his own matters. 

Q. Then do I understand you to say that you had no independ- 
ent business from 1859, inclusive, to the year 1864, inclusive? 

A. I don’t understand what you mean by independent business. 
I have already stated what I was doing all those years. 

Q. You don’t mean to state that you were in the sergeant-at-arms’ 
office, and that you collected commissions or sales of real estate 
belonging to other parties than vour father during the period above 
stated ? 

A. No, sir; I do not. 


Q. For whom did you make sales of real estate in the District of . 


Columbia at any period after 1864? 


A. Without some reflection I will say Mr. Redfern, Mr. Peck, — a 


Mr. Fletcher; there may be others which I may name upon re- 
flection. 
Q. Please reflect and let us know. 
A. I do not want to suspend this examination until I reflect; I 
will reflect later. 
Q. Did you collect commissions on sales from Redfern and Peck 
and Fletcher before your father’s death or after? 
734 A. I did after father’s death, but the Redfern matter was 
before father’s death ; but the reason I didn’t receive it until 
after father’s death was because I had to bring a suit to recover the 
commissions, which was pending in court for some time before I was 
finally paid. 
Q. Then do I understaud that you collected commissions from 
these sales after your father’s death ? 
A. Yes, sir. 
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Q. Who collected—that is, to whom was paid—the rent from the 
Gover-ment? 

A. It was paid to me, as it was mine. 

Q. When was the first amount paid by the Gover-ment? 

A. I do not now recollect. 

Q. Did you receive any rents from the wharf property you have 
made reference to? 

A. I have already stated that I have received wharfage from vari- 
ous persons for landing wood, stone, and various kinds of material. 

Q. What wharf was that? 

A. It was at the foot of “H” street. 

Q. When did you become owner of it? 

A. I don’t recollect now the exact date, but some time during the 
war, I think. 

Q. Was it during the last two years of the war or before? 

A. Somewhere towards the latter end of the war. 

Q. How long did you hold it? 

A. Several years; I don’t recollect now. 
735 Q. Did you carry on business there during the period re- 
ferred to in person ? 

A. My recollection is I bought a tax cirtificate from a gentleman, 
on which I got a tax deed. This was either the latter part or the 
end of the war, to the best of my recollection. Some time after the 
war I took possession and remained there several years. 

. What did you pay for this wharf? 

. I do not recollect now. 

Can’t you state about the amount? 

. It was not a very large amount. 

. Was it as much as $500? 

. It was not. 

. Was it $300? 

. Ican’t state whatI paid. In repairs and what I paid amounted 
to several hundred dollars, possibly. I built a small house on it. 

Q. Can’t you tell about how much the wharf property cost vou, 
basing your estimate on the house you refer to and on the repairs ? 

A. I cannot just now, as I kept no account. 

Q. What was the size of the house and the meterials? 

A. It was a two-room house, small yard, wood-shed, &c. 

Q. What were the dimension- of the rooms of the house? 

A. The rooms possibly might have been 12 feet square. 
736 Q. Was the condition of the wharf bad when you took pos- 
session of it? 

A. Not very. The freshéts from time to time would wash over 
it, and it would require to be repaired from time to time. 

Q. Wasn’t it costly property in proportion to its profits? 

A. No, sir; I think not. 

Q. Where did you get the money to buy this property; to build 
the house on the same and to keep it in repair? 

A. I do not recollect just now. 
Q. Have you not already stated from 1859 to 1864 you had no 
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business of your own except during the three months you resided 
in Indiana? 

A. This was after 1864. 

Q. Then state the period embracing the two years of your con- 
nection with this wharf property. 

A. I have made no statement of my being in connection with 
the wharf property for only two years. 


Q. Did you state that you purchased this p some time 
= the latter end of the war and that you held it several 
years 

A. Yes, sir. 


Q. Then you don’t object to stating what the several years em- 
braced, do you? 
A. I can’t fix the time that I first went into possession nor when 
I left the property. I know,1 was in possession several years. 
737 Q. You had no business of your own outside of this wharf 
‘ property during the time you were connected with it, did 
you 
A. I do not recollect now. I may have had. 
Q. When did vou begin to build the Palace Market? 
A. Some time in 1864. 
Q. Had you closed your connection with: the wharf property at 


| that time? 


A. I have already told you that I did not get possession of the 
wharf until some time after the war was over. 

Q. Are you sure that you have stated that to be the fact? 

A. I think so. 

Q. Can’t you, by searching your memory, say where you got the 
money from expended in connection with the wharf property ? 

A. I cannot just now. 

Q. You will admit, will you, or do you state that you had no 


source of income at this time except your father’s pro or por- 
tions of your father’s i gee that you may have cla as your 


own at that time; will you or not? 


A. I can’t recollect just now whether it was my own money or 


whether it was money I had borrowed. 
Q. When was the first employment you had in the sergeant-at- 
arms’ office? 
A. It was at the commencement of the 43d or 44th Congress, 
when the Democrats were in majority. My impression is it 
738 was the latter part of 1875 or the commencement of 1876. 
Q. Did vour father authorize you to build the building 
known as the Palace Market on lot 7? 
A. I don’t know what you mean by that question. | 
Q. Did you proceed to erect that building upon your theory 
of title to lot 7? 
A. If you mean by my theory of title that I claim the property 
to be mine, I say yes. 
Q. What was first done by you in respect to preparation for 
building? 
A. I don’t understand what you mean. 
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Q. I want you to state exactly what you did. 
A. I had the cellardug out. I first started the walls in the cellar 
with some second-hand brick which I bought. I went to Mr. Rich- 
ards & Plant and made arrangements for brick, and Mr. Wheatly, 
the lumber man, and made arrangements for lumber. The bricks 
were laid by the thousand or by the day; I don’t now recollect. 
The carpenter work was done by the day and the men paid every 
Saturday night. 
Q. Did you not also go to M. G. Emery to make arrangements for 
credit for material ? 
A. I made arrangement- with Mr. Emery as to some stone he was 
to furnish. 
Q. To what extent did you pay in cash, during the prog- 
739 ~—s ress of the building, Richards and Plant, Wheatley, and 
Emery ? 
A. I did not pay either of those gentlemen any cash, as I now 
recollect, on materials furnished to this building. 
Q. At what time did you cease connection with the building—as 
to its progress of erection ? 
A. i can’t recollect just now. 
Q. Have you not stated that you received an order from the War 
Department to cease work on the building? 
A. Yes; I did. 
Q. Can’t you remember the date of that order? 
A. I cannot. 
Q. Wasn’t it during the last part of the war? 
A. It may have been. | 
Q. The War Department would not have made such an order 
after the declaration of peace, would it? 
A. It is impossible for me to tell what the War Department would 
be likely to do. 
Q. From whence did you expect to derive the money to pay Plant, 
Emery, Wheatley, and Richards? 
A. I do not recollect just now. 
Q. Didn’t you expect to get it, as agent for your father, from rents 
from the Gover-ment referred ‘to as above? ' 
A. I do not understand your question. 
Q. Question repeated. 
A. I don’t know of any rents the Gover-ment owed ny 
740 ~=father. I have already stated the property was mine and 
the rents were mine. 


Q. Didn’t you take steps to save this property from the result 


of liens of Emory, Plant, Richards, and others? 

A. I don’t know what you mean by that question. 

Q. Question repeated. 

A. If Mr. Newton will put his question so that I may know what 
he means, I will answer it; Iam anxious to answer it. 

Q. Haven’t you previously testified that you had aided in con- 
nection with the suit of ejectment of Leonard Mackall, trustee, 
against Alfred Richards ? 

A. I did. 
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Q. Were not the suits which resulted in the deed from the mar- 
shal to Richards brought against you ? 

A. Yes, sir. 

Q. Now, I repeat the question that you say is unintelligable: Did 
you take steps to settle the claims held by Alfred Richards, Emery, 
Plant, and others, under the mechanics’ lien against the property ? 

A. If you mean by that that I took all the necessary steps, by 
the advice of counsel, to do everything that was right and proper 
to be done, both in and out of court, before the marshal’s sale. I — 
offered Mr. Richards and Wheatley property in the First ward which 

was worth more than their fl wes which they did not accept. 
741 Q. When was the first amount due by the Government 
paid you? 

A. I have already answered I could not tell. 

Q. Couldn’t you have used that money to save lot 7 from the me- 
chanics’ lien? - : 

A. My recollection is that the money was not paid until some time 
after the marshal’s sale; as to the date when this money was paid I 
do not recollect. 

Q. Do you remember the date of the marshal’s sale? 

A. Some time in 1870. 

Q. In your answers you have divided the real estate of your 
' father as follows: “The property in the First ward,” “the property in 
Georgetown,” “and the property known as lot 7, in square 223.” 
Please explain where are the lots embraced in the deed from Charles 
W. Pairo to you, that are not in the deed alleged to have been exe- 
cuted on the 27th day of February, 1880. 

A. In my answer I said nothing about father’s property, but I 
designated the property that was embraced in the deed which was 
executed by father on the 27th of February, 1880. The lots 
that you inquire about, which were in the deed from Pairo and 
others to me, which are not included in the deed from father on the 
27th of Febr’y, 1880, three of them, I think, were B ab os by me to 
secure a deed of trust to my uncle, Benjamin F. Mackall, another 

one was sold to pay a deed of trust given to a man named 
742 Gunnell; a portion of one of the others I sold some years 

ago; the balance, amounting, I think, to a lot and a half, is 
still held my me. 

Q. What are the numbers of that lot and a half? 

A. I cannot give the numbers just now. I thought I had the 
deed in my pocket, but I have not. { 

Q. Where are those lots situated? 

A. One is on “H” street, between 25th and 26ths streets; the 
other half lot is on I street, between 26th and 27th streets. 

Q. What other lots not embraced in the alleged deed of 27th 
Febr’y, 1880? 

A. I have given you all the lots. 

Q. Are they nat lots No. 2, square 5; 3 and 7, square 17 ; 3, square 
No. 31; No. 2, square 42; No. 10, square 62? 

A. As I remember them as they are called out, those lots were 
included in the deed from Charles W. Pairo and others to me. Two 
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of them and a portion of another—that is, part of lot 7, in square 
17; lot 2, in square 42; lot 10, in square 62—those are the lots my 
uncle holds a deed of trust upon. The other portion of lot 7, in 
square 17, I sold many years ago. Part of original lot 2, in square 
5, I sold many years ago; a portion of it I still have. Lot 3, square 
17, which is the lot on “ H,” bet. 26th and 27th streets, I still have. 
Q. When did you sell the lots you speak of, and what did you get 
for them ? 
743 A. I don’t recollect when I sold them nor what I got for 
them. 

Q. Didn’t your father make or cause to be made the deed from 
Charles W. Pairo and others to you in order to divest the property 
embraced in said deed from himself to keep it from being a source 
of alimony to his wife during his divorce troubles? 

A. I have already stated that father bought this property and 

aid part of the purchase-money, and told me if I would pay the 
Gas of it I could have the property, which I did, and the prop- 
erty was conveyed to me. 

Q. Question repeated. 

A. No, sir; not to my knowledge. | 

Q. Did you never hear — father state that he desired to keep 
his property out of the hands of your mother’s counsel in the divorce 
suit, Mr. Joseph H. Bradley ? : 

A. Not that I recollect. | 

Q. Did you have any money of your own in paying the balance 
due which resulted in the execution of the deed ? 

A. It was either my own money or the money I borrowed for the 
purpose, I do not now recollect which. 

Q. Didn’t you put in evidence the original of this deed from Pairo, 
or will you object to putting in evidence a certified copy of the 
same ? 

A. I have no objection to doing either. 
744 Q. Please state the amount of money due as the balance 
and which you paid in order to have the deed executed to 
ou. 
: A. I do not remember now. : 

Q. Didn’t you get it from your father ? 

A. No, sir. 

Q. Wasn’t your father ee at that time seperate from his wife, 
and were you not living with him? 

A. Yes, sir. 

Q. Was he not getting a salary of $16 or $1,800 a year from the 
Gover-ment at that time? 

A. I think he was getting $1,600 at that time. 

Q. What were you doing at that time for an independent support? 

A. I- was attending to my own matters, as I have stated over and 
over again. 

Q. You were attending to the wharf property at that time, were 

ou? 
: A. I don’t recollect now whether I had possession of the wharf or 
not. 
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Q. You were collecting rents from the High-street property, 
Georgetown, were you not? | 

A. I don’t recollect whether I collected much rent at that time 
not; I think the house was vacant at that time. 

Q. Upon what do you base yeur statement of its being vacant? 

A. From recollection. : as 

Q. You have no memorandum to refresh your memory as 
745 to the vacancy of the High-street property at this time and 
of the condition of the property generally, have you? 

A. I have not. 

Q. Don’t know from whom you borrowed the money with which 
you paid the balance of the money required to execute the Pairo 
deed, do you? 

A. I stated I didn’t recollect whether I borrowed the money or 
had the money of my own with which to pay the balance on this 
property. : 

Q. At the time of the execution of the deed from Pairo and 
others your father had property on what is known as Foundry 
Place, “G” street, had he not? 

A. I think he did; at least he gave me that lot, and on my agree- 
ing to appropriate it to family debts he agreed to give me the other 


. lot, corner of New York avenue and 14th street; that was some time 


in 1859. 


At twenty minutes to two o'clock adjourned till to-morrow morn- 


ing at 11 o'clock a. m. 
J. J. JOHNSON, 
Examiner in Chancery. 


11.15. 
Met. | 
Present: Mr. Newton, for complainants; counsel for defendant 
being absent, but told the examiner to go on notwithstanding. 
The defendant, Brooke Mackall, Jr., here produces the deed from 
Pairo and others to himself, and by consent the same is marked Ex- 
hibit “K” and filed. 


746 The cross-examination of the defendant, Brooke Macx- 
ALL, Jr., was then resumed by Mr. Newrow as follows : 


Q. In regard to the 6 lots that are missing from the deed of trust 
to Leonard Mackall you state that a part of lot 7, in — 17, is 
included in a deed of trust to Benjamin F. Mackall. What did you 
get for that other part of lot 7? : 

A. I forget now. 

Q. You don’t remember what you got for part of the original lot 
2, square 5, do you? | : 

A. No, sir. 

Q. Has the note secured by a deed of trust to your uncle, Benja- 
min Mackall, ever been paid ? 

A. No, sir. 

Q. It has been sued upon, has it not? 
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. Yes, sir. 
. Judgment has been recovered, has it not? 
. Yes, sir. 
. What is the amount of the judgment recovered ? 
. I think it is $2,000. 
Q. For what were the notes, other than the note to your uncle 
Benjamin, executed? How many were there, and to whom were they 
iven ? 
' A. To the best of my recollection, there was only one note given 
to my uncle, Benj. F. Mackall. 
Q. Didn’t you state that one note had been given by you secured 
by a deed of trust, and also that some other notes were 
747 given by you secured by another deed of trust, executed also 
for borrowing money ? 
A. I did. 
Q. To whom were these notes given ? 
A. I don’t recollect now. 
Q. They were given by you for borrowing money, were they 
not? 


A. My recollection is that one of them was never used, and that 
the others, secured by another deed of trust, were paid, but the notes 
were not cancelled. Sales were made under both these deeds of 
trust—formal sales. Mr. Joseph B. Hill, as I understood, bought 
the property in for my father. These lots were afterwards trans- 
ferred by Mr. Hill, individually in some respects and as trustee in 
others, together with my father, to Leonard Mackall, as trustee, and 
they are included in the deed, from my father to me, of the 27th of 
Febr’y, 1880. 

Q. I am not asking for any one of the six missing lots. Please 
state distinctly how many notes were given by you and how many 
deeds of trust were given by you for borrowing money. 

A. I cannot just now. 

Q. Have you not those deeds of trust ? 

A. Which deed of trust? All the deeds of trust I ever gave for 

money borrowed during wy whole life? =~ | 
748 Q. I mean the deeds of trust that you gave securing notes 

for borrowed money and which you have stated remain as 
they were when executed. 

A. I don’t recollect whether I have them or not; I may have 
them and I may not have them. 

. They were made by you, were they not? 

. I presume so. 

. Don’t you know whether they were made by you or not? 

. I have already stated and explained that fully. 

Were they made by you or your father? 

. I presume they were made by me. 

Were they recorded ? 

. I don’t recollect that; they may have been. 

. Is it possible you don’t remember whether they were recorded 
or not? 
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A. I don’t recollect; they may have been recorded before the 
sale; it is impossible for me to recollect positively now. 


Q. To whom were these notes made and to whom were the deeds — 


of trust executed ? 

A. I forget now to whom the notes were made payable. but my 
recollection is my father was trustee in one case and Mr. Brand the 
trustee in the other. : 

Q. You don’t remember the amount- of money in the aggregate 
that were raised on these notes ? 

A. I have not said there was any money raised on these notes, 

and I do not recollect the amount. 
749 Q. How was it that sales were made and these notes paid 
or settled if there was no money raised on them ? 

A. I understood that my father was advised by some attorney 
that he had better have formal sales made. 

Q. How is it that you “understood?” Were you not living with 
your father at that time or were you? 

A. I do not recollect, but I don’t think I was. We were irted 
far a short time—some two or three months—some time in 1873 or 
1874. 

Q. Did you not state that Mr. Hill, as trustee of your father, pur- 


' chased the lots sold under these deeds of trust ? 


A. I don’t think I stated that he purchased them as trustee. 

Q. Wasn’t Joseph B. Hill trustee of your father in 1873 or 1874? 

A. I don’t recollect now the date. 

Q. How did Joseph B. Hill buy these lote—in his original ca- 
pacity or as agent for your father ” 

A. I understood he bought them as agent or friend, I do not 
know which. 
; Q. He bought them with money furnished by your father, didn’t 
e? 

A. There was no money due and no money required, except the 
expenses of the sale. 


Q. Don't you know that Joseph B. Hill purchased these . 


750 lots as trustee of your father? 
A. I do not; on the contrary, I know he did not. 

Q. Your memory being so good as to the capacity of Joseph B. 
Hill, why can’t you give the names of the obligees or payees-of the 
notes ? 

A. Simply because I can’t remember. I want to add right here, 
my recollection is that after Mr. Joseph B. Hill bought this property 
under the deeds of trust he, at father’s request, executed a deed of 
trust to secure Mr. Casselear, which property was afterwards sold 
under the deed of trust and purchased by Mr. Cusilear’s son. 

Q. I am not asking about the deed of trast executed by Joseph 
B. Hill and your father to secure Mr. Casselleer. I am asking about 
the deeds of trust and the notes made by you for borrowing money. 
In pursuance of which you have stated that by some mi 
sion a sale of the lots securing the notes you made was had. About 
what time were these notes made by you ? 

A. I can’t recollect when they were made. 
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Q. Was it about the time that you borrowed money or wished 

to borrow money and did improve the wharf property you have 
spoken of? 

751 A. I don’t recollect the date. I don’t think it had any con- 
nection with the wharf property in the least degree. 

Q. Then, how did you get the money, if you borrowed it, for the 
wharf property ? 

A. I don’t think I stated that I borrowed any money for the 
wharf property. My recollection is that I stated that I did not 
recollect whether | borrowed money or had money at the time the 
wharf property was purchased. 

Q. It is a fact that you cannot remember whether vou borrowed 
money for the improvement of the wharf property and the names 
of the parties to whom you gave your notes secured by the deeds of 
trust in question, and the relative dates of your transactions in con- 
nection with the wharf property, and these deeds of trust ? 

A. I cannot tell now. 

Q. Have you not stated that one or more of these deeds of trust 
were cancelled ? 

A. No; and you can’t show it in the record either. 

Q. You mean by the last answer that you had not paid either the 
notes secured by the deeds of trust, when you have already stated 
that sales were made in pursuance of those deeds of trust by mistake ? 

A. I mean that I did not use the word cancel in connection with 
the deed of trust. 

Q. Is the property known as the Foundary Place property, 
752 on“G” street, included in the deed from Pairo and others? 
A. No, sir. 

Q. You heretofore testified as to the property in the First ward, 
which is included in the deed from Pairo, and as to the property 
known as lot 7, square 223. What was the condition of the property 
known as the Foundry Place property in 1863, the date of the deed 
from Pairo? 

A. The lot on “G” street between 13th and 14th streets N. W., 
which my father had owned for several years, was a large original 
lot. <A part of it was sold—lI forget the date—to Mr. Steinmetz, and 
part to a gentleman named King, leaving an alley lot. Some years 
afterwards some small tenements were erected fronting on the alley 
in the rear of this original lot. It was then for the first time known 
as “ Foundry Place.” 

Q. What was the date of the sale of this property to Steinmetz and 
ing ? 

Avl don’t recollect now. 

Q. What was the amount of money paid? 

A. That I don’t recollect. 

Q. Haven't you already stated that lot 7, square 223, was given to 
you in 1859? 

_ A. Yes, sir. 

Q. Haven't you already stated that the property last referred to 

was given to you in consideration of your giving the property sold 
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to Steinmetz and King to pay family debts? - Wasn’t it then, in 1859, 
that this property was sold to Steinmetz and King? 

753 A. This “G”-street lot was first given tome. Afterwards 
my father said if I would agree that that lot should be ap- 

propriated to pay certain family debts then due or to become due 

that he would give me lot 7, in square 223, in the place of it. This 

was in 1859. My recollection is that the property was not sold for 

some years after that to Steinmetz and some time after that again to 

Mr. King. 

Q. When was the property sold to Steinmetz and King given to 

you? . 

A. I have already stated several times in the vear 1859. 

Q. Don’t you state in the bill sworn to by you in cause No. 8118 
that lot (7) seven was given to you for guod consideration or love 
and affection ? . 3 

A. I do not recollect all I stated in my bill, but what I stated was 
true. 

Q. I didn’t ask you all that you stated in the bill. I ask if the 
basis of your claim averred against Richards and Leonard Mackall 
in that cause is not that of love and affection as to the title from 
your father. 

_' A. I don’t recollect that I made such an averment, but if I did it 
is true. 

Q. Do you designate in your direct testimony as property in the 
First ward, except lot 7, square 223, the remnant of the lot on “G” 
street that was left from the sale to Steinmetz and King ? 

A. Idonot. “Foundry Place” was never in the First ward, 
754 = and the tenements on the lot that remained after Steinmetz’ 
and King’s part had been sold off was sold many years “go. 

Q. Then the “ Foundry-Place” property, on “G” street, and t 
property bought by Steinmetz and King, which constitute one and 
the same original lot—was this property or not included in this deed 
from Pairo to you? 

A. No; it was not included in the deed from Pairo and others to 
me. 

Q. Why wasn’t it? 

A. Because father did not purchase that property from Pairo and 
others. 

Q. Why wasn’t it included in the deed of trust from your father 
to Joseph B. Hill and Leonard Mackall, respectively ? 

A. Because, I suppose, they had nothing to do with that transac- 
tion. | 

Q. Wasn’t it because the property had been sold to Steinmetz and 
King before those deeds of trust had been executed ? 

A. I do not recollect now that it could have had anything to do 
with it; but I think the sales to Steinmetz and King had been 
made before the settlement between my father and mother. 


Q. Question repeated. 
A. Answer repeated. 


(Counsel states to the witness very definitely that he must have an- 
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swers to his questions or else he will certify the matter of his right 
to evade answers to the court.) 


755 Q. Question repeated. 
A. It may have been or it may not have been; I don’t reeol- 
lect now, one way or the other, that there was any reason. 

Q. Who collected the money ‘that was paid by Steinmetz and King 
~~ this roperty ? 

den t recollect. 

*) Didn't you state that your father had given you that prop- 

erty? 

A I did; but that afterwards he took it back and gave me lot 7, 
in square 223. 

Q: Then Steinmetz and King paid the money to your father, did 
they ? 

& I don’t recollect. They might have paid it to his attorney. 

Q. Didn’t they pay it to you? 

A. I think not. 

Q. Don’t you remember having been cross-examined by Joseph 
H. Bradley in the divorce suit of your mother as to your connection 
with this money ? 

A. I don’t recollect any such cross-examination; it may have 
taken place. If the money was ever paid to me I have no recollec- 
tion of it I don’t think it was. 


Q. Were there not improvements in the form of tenements made 
’ on what was left of the lot purchased by Steinmetz and Kind ? 


A. There was a Gover-ment building—a frame building 
756 that had been used by the Gover-ment during the war—con- 
verted into tenements. 

Q. When was this frame building put on this property, and how 
long did it remain there? 

A. I can’t recollect the date the Gover-ment erected the building. 
It was some time during the war. When they occupied it it was 
part on the alley and part on John Alexander's lot. The whole of 
the building was removed on this lot and converted into tenements, 
and stands there to-day. 

Q. Did the Gover-ment not pay rent for the use of that property ? 

A. No, sir; it was a vacant alley lot during the war. 

Q. How many tenements were made out of that frame building 
and erected on that lot? 

. I think there were seven small teaements. 

. What rents did they bring ? 

. I can’t tell now ; they fluctuated so. 

. You had no connection with this property, had you ? 

. Yes, sir; I had the buildings fixed. 

. You mean that you erect ed the tenements on the property ? 
. I mean I moved and remodeled the the old frame building. 

Q. Do you mean to say that there are not seven tenement-houses 

on that lot? 

A. I have already stated that there were seven tenement- 


dhiouses. 
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757 Q. State whether you built these seven tenement-houses or 
not. 

A. I converted the Gover-ment building, by remodeling and some 
additions, into these seven frame tenements. 

Q. Where did you get the money for the erection of these build- 
ings ? 

y 4 My recollection is from the Gover-ment. 

Q. Was that a part of the money paid by the Gover-ment for the 
rent of lot 7? 

A. Yes, sir. 

Q. Out of which amount was it paid—first amount or the second 
amount—paid by the Gover-ment? 

A. Out of the first amount. 

Q. How much did these tenement-houses cost in thei: erection ? 

A. It is impossible for me to tell, as I kept no account of material 
or labor, &c., used in remodeling them. 

Q. Was it or was it not a fact that when you erected these build- 
ings you had no idea that this property, exclusively of any other, 
was to be yours? | 

A. I don’t understand your question. 

Q. Did you erect these tenement buildings simply as agent of 
your father or did you have any particular impression that this 
property was to be yours, exclusive of any other real estate of your 
father’s? 

A. These buildings were intended to be rented to pay off 

758 the debt then due on the lot, or sold, as the case might be, to 

pay off the debt. After the debt was paid, if paid, my recol- 
lection is that the property was to be deeded to me. 

Q. What debt was this 

A. This was a debt due the old Metropolis Bank, I believe, for 
money father had borrowed, as he informed me. The bank held a 
deed of trust on this property. The tenement-houses turned out to 
be very unprofitable, and the Freedmun’s Bank loaned, I think, 
$6,000 on these tenements, and out of the $6,000 the indebtedness 
was paid. When the note secured by the deed of trust given to the 
Freedman’s Bank became due, or not a great while after it was 
due, the property was sold and bought by the bank for the amount 
of the indebtedness, interest and cost, I believe. The bank, father 
informed me, held originally a deed of trust upon the whole lot for 
muney that father had borrowed. When Mr. Steinmetz and King 
bought they received a portion of the purchase-money, I think, 
from each, and they released those portions. 

Q. When was this deed of trust made by your father upon the 
whole lot to the Metropolis Bank ? 

A. I do not recollect. 

Q. What rentals were paid or collected from ‘the seven tenement- 

houses ? 
A. I kept no accounts and I have no memoranda, and there- 
fore it is impossible for me to tell. 

Q. Were not they rented for the following monthly rente? $25 for 
the corner house and $20 for the other six houses, each ? 
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A. That is what I charged for them, and received it a short time 
for two or three of them. A portion of the time a majority of them 
were vacant, and a number of times parties would rent and not pay 
the rent. ‘The rents were generally reduced after that, but I had 
still the same trouble. Being in an alley, it was hard to get proper 
tenants to take care of the property and to pay their rent. 


At 1.30 o’clock p. m. a recess was taken until 2 o’clock p. m. 
J. J. JOHNSON, 


Examiner in Chancery. 


2 O'CLOCK. 

Re-assembled, when the cross-examination was resumed as fol- 
lows : 

Q. What was the date of the loan of the Freedman’s Bank on this 
property ? 

A. I don’t recollect; I will have to refer you to the records for 
that. 

Q. To whom was that $6,000 paid by the Freedman’s Bank? I 
mean the balance that was not paid to take up the trust held by the 
Metropolis Bank. 

A. I don’t recollect. My recollection is there was between $2,000 

and $3,000 paid to the bank that succeeded the Metropolis 
760 ~=— Bank. é' 
Q. Can’t you remember to whom the balance was paid? 

A. No, sir; unless you can refresh my memory in some way. 

Q. It seems to me your memory can best be refreshed by your own 
testimony. Please state whether or not this balance was paid to you 
or your father. 

A. I don’t recollect. 

Q. What was done with the balance? 

A. That I don’t remember. 

Q. Did you have this balance ora portion of it at the time of the 
demands made by Richards and others for money for lumber and 
material put in the Palace Market building? 

A. I forget the date the deed of trust was given, but my impres- 
sion is it was some time after the marshal’s a. 

Q. Did your father get the balance? 

A. I can’t tell now; he may have. 

Q. What ultimately became of this property ? 

A. I have already stated the Freedman’s Bank sold it under the 
deed of trust for the amount due, and purchased it. I am informed 
that they have since sold it; also I am informed that it has changed 
hands some two or three times since that. 

Q. Do you know that it was sold by the Freedman’s Bank, of your 

own knowledge; if so, what did they get for it? 
761 A. I have heard from one of the gentlemen who used to be 
connected with the bank that they had sold it fora great deal 
less that they gave for it at the trustee’s sale. 

Q. I don’t ask you what you have heard; I ask you what you 

know of your own knowledge. 
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A. I don’t know anything except what I have heard. 

Q. Don’t you know that Mr. King paid the amount that he con- 
tracted to pay for his interest in the original lot purchased to Moses 
Kelley, the cashier of the bank? 

A. I don’t recollect to whom he paid it, but I think very likely 
he did. 

Q. Then there was quite a large balance of the $6,000 paid by 
the Freedman’s Bank that was not due under the first deed of trust 
to the Metropolis Bank, was there not? 

A. I have already stated that my recollection was that the balance 
due the Metropolitan Bank, that succeeded the Metropolis Bank, was 
between $2,000 and $3,000. 

Q. Do you know that of your own knowledge? 

' A. That is my recollection from the papers that I saw during the 
time the deed of trust was being arranged. 

Q. The deed of trust to the Freedman’s Bank ? 

A. Yes, sir. 

Q. Then you collected the money, the balance paid by the Freed- 

man’s Bank, did you not? 
762 A. I don’t recollect to whom the balance was paid. 
Q. Where was the deed of trust drawn, and by whom? 

A. Mr. J. J. Stewart, of Baltimore, who had an office in this city, 
was the attorney who,I think,drew the deed of trust and other 
papers for the bank. He is now dead, having died some months 
ago. 

Q. You were privy to the transaction of the drafting of the deed 
of trust? 

A. I knew about it. : 

Q. Question repeated. I mean were you not there when it was 
drawn ; were you not personally cognisant of it ? 

A. I was not present when it was drawn; I think I was present 
when the papers were executed. 

Q. Then you were present when the money was paid and the set- 
tlement made, were you not ? 

A. I may have been; I don’t recollect whether I was or not. 

Q. The money was paid very shortly after the execution of the 
deed of trust, was it not? 

A. I think it was, sir. 

Q. In regard to the Georgetown property, what was the aggregate 
amount of taxes due on that property at the time of the execution of 
the deed you refer to in your testimony ? : 

A. That I can’t tell. 

Q. Please state how you owned that property before you got a 

deed for it. ) 
763 A. Father gave it to me, saying he was tired paying taxes 
on it. . 

Q. What are the dates of the two wills you speak of in your testi- 
mony ? 

A. I will have to refer you to the records; that is my testimony, 
and the wills in this case, they speak for themselves. 

Q. If you rama that you owned the property embraced in 
44—1 
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the deed from the corporation of Georgetown why did you wish your 
futher to make a will subsequently to the execution of the deed ? 

A. Father made the will of his own accord; it was his act. 

Q. Do you mean to state that you did not go to your father with 
a will in your hand and express your desire and purpose in con- 
nection with his signing it? 

A. On the contrary, when the first will was prepared father had 
prepared one for himself and one for me to execute. The suggestion 
came from him that in case of any accident from either of us it 
would be best to have the wil!s all executed. He executed his and 
I executed mine, and they were witnessed by three witnesses each, 
he willing everything at his death to me and I willing everything 
at my death to him. 

Q. What did you mean by the inducement expressed in 
764 the novel will you speak of, “of your willing everything at 
your death to your father?” Please explain. 

A. I don’t understand what you mean by that question, especially 
the word “inducement.” , 

Q. Question repeated. 

A. Answer repeated. I want an explanation of his question. 


Mr. Newton: (Counsel is here to ask questions of fact and not of 
law, and wishes the witness to answer the question as to how he 
could have made a will to his father of what didn’t belong to him 
and the acknowledgement of which is represented in the will from 
his father to him.) 

Witness: At the time this will was made by me leaving all my 
property, real, personal, and mixed, I held the lots-which had been 
conveyed to me by Charles W. Pairo and others, and also other 
property which had been given me by father, the Georgetown prop- 
ie Stem 7, square 223—and other interests that I don’t now recol- 
ect. 


Q. What were the rents collected from the High-street property, 
in Georgetown ? 

A. I kept no books nor accounts of any kind, and therefore it is 
impossible for me to tell. The High-street house is an old, delapi- 
dated building, which was vacant at various times for a long time; 

at other times the rooms were rented out to colored people, 
765 who would sometimes pay and sometimes would not, which 

made the annual or average rent received from that old house 
very small. 

Q. You don’t remember the amount of money you paid which 
resulted in the execution of the deed from the corporation of George- 
town? Do you, or do you not? 

A. I have answered that before, that I do not. 

Q. You say that your father stated to you that he was tired of 
paying taxes upon this Georgetown property. Couldn’t he have 
taken the money that you paid for that property, which resulted in 
the execution of the deed from the corporation of Georgetown, and 
paid the taxes on the same? 

A. I don’t understand that question. 


. ~~ 
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Q. Why didn’t you pay the taxes on the Georgetown property? 

A. Because I preferred to do as father suggested and buy it at 
tax sale, which might cure any defect in the tax title he held 
under. 

Q. Then you were acting as your father’s agent to cure any defect 
in the tax title which he held, weré you not? 

A. I was not acting as my father’s agent. As I testified before, 
he gave me the property. 

Q. Didn’t your father give you the money the payment of which 
resulted in the execution of the deed of the Georgetown property? 

A. No, sir. 

Q. Where did you get it from ? 
766 A. As I have iestified before, I either borrowed it or had 
the money myself. I don’t now recollect which. 

Q. Can you testify now as to whom you borrowed it froin ? 

A. I don’t recollect whether I borrowed the money or had the 
money. 

Q. Then the deeds of trust which you executed to secure notes for 
borrowed money were made in connection with the following trans- 
actions, were they not? To wit: Improvement of the wharf prop- 
erty ; the payment of the money due under the lien of Pairo; the 
money that resulted in the execution of the deed from the corpora- 
tion of Georgetown, and in the money that was’ expended on tene- 
ment houses in the Foundry Place. 

A. Which deeds of trust do you now allude to? 

Q. To the deeds of trust that you state that you gave, but which 
you state remain as they were executed, but one of which, it seems 
from the manner of your statement, may have been cancelled. 

A. I now repeat the statement that I have heretofore made in this 
case—that one of those deeds of trust alluded to was made to secure 
a note which was not used and the other deeds of trust made to 
secure some notes—whether two or more I can’t recollect now— 

which notes have been paid. 
767 Q. Didn’t you take possession of the deed of trust from your 
father to Leonard Mackall and hold it and keep it from the 
record for some time? 

A. I did at father’s request. He wanted to have another trustee 
in the place of my brother Leonard, and that was the principal rea- 
son the deed of trust was kept off so long. 

Q. Don’t you know that your father was in great mental distress 


for years because he could not have that deed of trust recorded, in 


consequence of your action ? 

A. No, sir; this is the first time that I have heard the least inti- 
mation of such a thing. 

Q. You won’t deny the fact, will you, from your own exhibits 
filed—* H” and “G”—that you- father signed the blank deed of 
trust made to Mr. Brady and did not sign the blank deed of trust 
made to you ? 

A. The exhibits speak for themselves. The fact of his signing 
one and not the other did not mean anything. 

Q. Do you mean to state that during the conversation that you 
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state of having occurred between your father and yourself you 
learned from him that he had made the will of the 9th of Decem- 
ber, 1879? 
A. Yes, sir; he spoke of the will he had executed or had been in- 
duced to execute. 
768 Q. You learned this fact how long before the 27th of Feb- 
ruary ? 
A. I don’t know exactly. 


Adjourned till 11 o’clock a. m. to-morrow morning. 
J. J. JOHNSON, 
Examiner in Chancery. 


10 o’CLOCK P. M. 

Met. 

Present: Counsel for complainants. 

Counsel for defendant, Brooke Mackall, Jr., not being present, Mr. 
Brooke Mackall, for Mr. Willoughby, here offers in evidence the 
certified copies of the papers heretofore noticed by offering the orig- 
inals in evidence, and being in equity cause No. 2373, and marked 
Exhibit “ L.” 


The cross-examination was resumed by Mr. Newron as follows: 


Q. What were your habits and what have they been for some 
years or more, as to visiting the office of Judge Willoughby? 

A. Sometimes I have seen him several times a day, sometimes 
once a day, and sometimes I would not see him for several days. 

Q. You saw him continuously, did you not, during the period 
embraced in the drafting the alleged deed of February 27th, 1880? 

A. I cannot say I saw him continuously. I saw him one or more 
times; how many times I cannot tell. 

Q. You saw him daily, did you not, every day from the time 

you state your father and you had a conversation touching 


769 this deed to and inclusive of the day of the 27th of February, 


1880? 

A. I can’t say that I saw him daily. 

Q. You saw him often enough — long enough each day to have 
resulted in a mutual understanding as to what you and he wanted 
to do, did you not ? 

A. I saw Judge Willoughby as my father had requested me to 
; how many times I saw him about this matter I don’t now rec- 
ollect. 

Q. You say you told him what your father said. You didn’t tell 
him what your father said about the will of the 9th of December, 
1879? 

A. No, sir; I don’t think I did. 

Q. Don’t you know you did not know at that time that there was 
such a will? 

A. I have already stated that father spoke to me about the will. 

Q. I don’t want you to state what you have already stated. I 
wish to give you an Opportunity to correct your statement. 7 
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A. I don’t desire to make any correction. 
Q. How much of the testimony you have given in this cause have 
you manufactured since the testimony you gave last October, in the 
cause 8118, yourself against Richards, and since your own witnesses 
in this cause have testified ? . 
A. I decline to answer such an impertinent question. 
770 Q. Please state why, in your elaborate mr oy of the 
manner in which the alleged deed of Febr’y 27th, 1880, was 
executed,and the circumstances connected with it, given in the cause 
above referred to last October, you did not state that your father 
spoke of the will of December 9th, 1879. 

A. That was a case I had against Richards and others, and it was 
not necessary for me to go into the particulars on cross-examination 
by Leonard Mackall’s counsel, Mr. Newton. Said Leonard Mack- 
all only being trustee and a nominal party to the suit, I did not 
consider that it was necessary for me to go into all the particulars 
in that suit. I confined myself to the questions put by Mr. Newton. 

Q. You went into particulars, did you not, in response to a ques- 
tion put on that cross-examination, to wit: “Why did not Mr. 
McCorkle write a will instead of a deed?” and as in rebuttal the 
full answer in that cause would show you gave every particular that 
the ingenuity of mortal man could resonably conceive, remember, 
or invent. vou deny that you went into full particulars in re- 

sponse to that question, repeating verbatum the language in 
771 many instances in direct examination you have used in this 
cause ? 

A. The records in each case will have to speak for themselves. 

Q. Didn’t vou visit the house of Dr. Owens immediately after the 
death of your father ? 

A. I don’t recollect now. I may have done so. 

Q. Didn’t you go there the evening of the day of the filing of the 
will referred to? 

A. I don’t recollect. I may have. 

Q. Do you deny that you went there and had a conversation with 
the Doctor and with Mrs. Owens, in which vou asked the latter if 
pe aware that a will had been filed cutting you off with one 
dollar ? 

A. I recollect going to see them. I can’t tell exactly when it was. 

Q. Don’t you remember having a paper, the “ Evening Star,” 
with you, stating the fact that the will referred to had been filed 
that day ? 

A. I don’t recollect that now. 

Q. Do you mean to say that in the conversation with your father 
he expressed language prophesying almost that you would institute 
a bill in equity, 8118, against Richards and others? 

A. My answer speaks for itself, and I meant exactly what I said. 

Q. Why didn’t you state that fact in the statement that you made 
in the Richards case ? 

A. Mv answers in the records speak for themselves. 
772 Q. Did Silas Medilla and yourself go together after Judge 
Willoughby on the 27th of February, 1880? 
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A. No, sir. 

Q. Then he perjured himself in stating that he went for Judge 
Willoughby, or which of the two committed perjury ? 

A. Your question is insolent and [ decline to answer it. 

Q. You don’t deny Silas Medilla testified tha: he went for Judge 
Willoughby, do you, and that he went at or about the time or in 


the neighborhood of the time that you state that you went, do you? . 


A. My answer is, Silas Medella’s testimony speaks for itself. 

Q. Pardon me for my enforced insolence, which might have been 
obviated by a little better preparation on your part as to the state- 
ments of witnesses who have already testified, when I ask if you and 
the colored girl, or the servant girl, also went together to sammon 
Justice Walter to your father’s room ? 

A. Your question is impertinent, and your attempt to slur at 
people of high character who have testified in this case is unworthy 
of any man calling himself a lawyer. 


Mr, Newton: I have no desire to cast a slur upon the char- 

acter of any man. I simply exercise the right of cross- 

773 examining you upon your own statements, and ask you, do 

you mean to deny, by stating in your answer that your father 

made a formal delivery of the deed to you, the truth of your coun- 

sel’s statement, that the deed was first delivered to him and he de- 
livered it to you? 

A. My counsel’s answer on that point speaks for itself. 

Q. About how long a period of time were Judge Wil'oughby and 
yourself together in preparing the draft of the alleged deed of Feb- 
ruary 27th, 1880? 

A. I can’t tell the exact time. It might have been a half hour or 
more. 

Q. Did Judge Willoughby have the deed of trust to Leonard 
Mackall, referred to, or did you have it? 

A. I think I used a copy of that deed or got a description from 
the records at the city hall, I am not certain which, but I have a 
copy in father’s handwriting. — - 

Q. Where was the original deed of trust? 

A. I don’t know; possibly it was in the hands of Leonard 
Mackall. 

Q. You don’t mean to say that it was in the hands of Leonard 
Mackall, do you? 

A. I mean to say, I think so, when this deed was prepared. 

Q. Then the deed was prepared before the 25th of February, was 

it, or was it not? 
774 A. I think it was. 
Q. How many days do you mean by the language, “ Some 
days before the 27th of Febr’y,” the date of the alleged deed ? 

A. Imean it might have been three days, four days, five days, six 
or seven days, or possibly more, 

Q. How long before the 27th of Febr’v was it that McCorkle 
copied the draft made by you and Judge Willoughby ” 

A. It may have been four days, five days, six days, or more; I 
can’t tell exactly. 
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Q. Did Judge Willoughby look over the copy you state you had 
of the deed to Leonard Mackall and give you the directions you refer 
to as to certain clauses in the same very soon after you went from 
your father’s room, as you state, to Judge Willoughby’s office? 

A. I don’t recollect whether I used-the copy or got a copy from 
the records of deeds office or whether I used the deed of trust to Jo- 
seph B. Hill, which contained the same description ; but whatever 
I used Judge Willoughby, of course, had to look over it, made cer- 
tain suggestions, either dictated or wrote certain clauses to go into 
the deed. 

Q. Question repeated. 

A. No, sir; we were some time. 

Q. What do you mean by some time? 

A. I mean we had one or two interviews before the deed 
775 was put in shape for Mr. McCorkle to copy. 
Q. Your interviews were of the same day, were they? 

A. No, sir; I think not. 

Q. Your father was very sick or ill at that time, wasn’t he? 

A. He was much better at that time, although he was quite a sick 
man. 

Q. Was he much better on the 27th of Febr’y ? 

A. He was. S 

Q. Why did you send for Dr. Naylor, then ? 

A. Because I knew father had a very high regard for Dr. Naylor, 
and I thought it would be a pleasure to him to see him. 


Q. How many times was Dr. Naylor to see your father during . 


your father’s illness? 

A. He visited him twice 

Q. Didn’t you state you said to Mrs. Corse that you wanted her to 
summon Dr. Naylor and requested her to say to Dr. Naylor not to 

vermit your father to know that he had been requested to come, 
cuuse it would excite him ? 

A. The reason I said to Mrs. Corse, or rather requested Mrs. Corse, 
to see Dr. Naylor and to ask him to come to see father was be- 
cause if I went for Dr. Naylor father might think that he was con- 
sidered by the Doctor very dangerously sick and had , ae him up, 

but if he dropped in just to see him asa friend, having heard 
776 ‘that he was sick, that it would be better, and not give him 
any alarm. 

Q. Do you deny that the fact of your sending for Dr. Naylor on 
the 27th of February indicated your opinion ray bs that he was very 
ill and near his end ? 

A. I have already stated why I sent for Dr. Naylor, and I knew 
that father was an old man, and while I thought that he might re- 
cover and would recover, yet in case he got worse it would be a 
consolation for me to know and a pleasure to him to converse with 
Dr. Naylor, whose church he attended, on subjects of religion and 
to have him pray with him. 

Q. Did you never see the original deed of trust that your counsel 
wrote for on the 25th of Febr’y, 1880, after its final recordation and 
redelivery or return by your counsel to Leonard Mackall ? 
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A. I have seen the deed of trust from Joseph B. Hill and father 
to Leonard Mackall since Judge Willoughby received it. 

A. You can’t state the day of the month upon which you copied 
the deed that vou first copied in your own handwriting from the 
copy that vou had for the basis for this transaction—the deed re- 

ferred to, can you? 
777 A. I cannot state the day of the month that I made the 
copy in my own handwriting, which I may have copied in 
part from the copy of the deed of Leonard Mackall, trustee, or from 
a copy from the records of the deed of Leonard Mackall or the deed 
of Joseph B. Hill, trustee, which contained the same description. 

Q. Do you mean tosay that the deed of trust to Joseph B. Hill 
and the deed of trust to Leonard Mackall all embraced absolutely 
the same property ? 

A. I mean to say that the property includedin the deed to 
Leonard Mackall, trustee, was the same property that Joseph B. 
Hill deeded to him as trustee and as Joseph B. Hill individually. 

Q. How long was it before you made a duplicate copy from the 
original deed of trust of the alleged deed of Febr’y 27th, 1880, in 
your own handwriting ? 

A. I have not stated that I made a copy from the original deed 
of trust. 

Q. You will admit that the alleged deed,so far as the moieties of the 
real estate and the mesne profits in the suit then pending, of Leonard 
Mackall, trustee, vs. Alfred Richards, were concerned, was possibly 
copied from the original deed of trust that Judge Willoughby wrote 
for on the 25th of February, will you not? 

A. No, sir. 

Q. You don’t admit the possibility ? 
778 A. No, sir; I don’t think it possible, because the deed was 
prepared before that. 

Q. Will you explain why, to any sane man, if your intention was 
an honest one in this connection, you should have asked another 
man to make a copy of the deed which had been written in your 
own handwriting. 3 ; 

A. Mr. McCorkle wrote a small hand and very plain, and the 
deed being a long one it was necessary to have a person who wrote 
such a hand, and as I wrote a large hand and not considered very 
distinct,and at that time was very much worn out from waiting on 
father that I was not in a condition to write even a tolerable hand, 
and as Judge Willoughby’s hand is a very indistinct one, therefore 
it was that I got Mr. McCorkle, who was a friend of father’s and a 
friend of mine, to make the copy. 

Q. Were you very much worn out on the 21st of December, 1863, 
and on the 14th of October, 1867, or at the times, respectively, when 
the deeds or the copies of deeds which I hold in my hand were 
written ? 

A.:I don’t recollect what my condition was at that time. 

Q. Will you deny that the deed of the 27th of February, 1880, 
and the two copies of deeds from the corporation of George- 
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779 town and of Charles W. Pairo to yourself were written by the 
same person? (Copies of the two deeds referred to shown wit- 
ness.) | 

A. They look to be in the same handwriting. I am not an ex- 
pert. They may have been. I don’t know whether they are or not. 

Q. Were you broken down ai the time these deeds were copied— 
the deeds from the corporation of Georgetown and from Charles 
W. Pairo? 

A. I don’t know when they were copied. 

Q. Didn’t you appear in the orphans’ court in response to a pub- 
ea > in connection with the probate of the will of the 9th Decem- 

r, 1879? 

A. I appeared there through my counsel, Judge Willoughby. 

Q. Were you not present with him? 

A. I think I was, 

Q. oe you file an answer in that connection. 

A. I did. 

Q. Wasn’t that answer substantially setting up an alleged claim 
of title of yourself to the property embraced in the will? 

A. The answer speaks for itself. 

Q. Didn’t you file in connection with that answer original deeds 
or certified copies of deeds from Charles W. Paire and from the cor- 

poration of Georgetown to yourself? 
4780 A. ‘I filed a copy of the deed executed by father to myself 
on the 27th of Febr’y, 1880. I do not recollect I filed any 
others, but if I did the records will show. 

Q. Did you file the deeds, the two duplicates of which were shown 
you awhile sfnce and which appear in the handwriting of the same 
person who wrote the deed of 27th of February, 1880? 

A. I do not now recollect. If I did the record will show. 

Q. Were not these copies of the two deeds from the corporation of 
Georgetown and of Charles W. Pairo to you left by you in the office 
of Mr. Davenport with a memorandum in your own handwriting a 
year before, or something like it, this present suit was filed ? 

A. I don’t recollect ; they may have been. 

Q. Will you deny that you visited the office of Mr. Davenport 
after he had been retained as counsel to institute a suit to revoke the 
deed of 27th Febr’y, 1880? 

A. I don’t recollect now. I may have done so. 

Q. Were you broken down when you swore in the suit of divorce 
against your mother that you had a deed embracing the same prop- 
erty, in whole or in part, of the 27th of Febr’y, 1880? 

A. The record will speak for itself. I cannot understand what 

you mean by “ broken down ” in this connection. 
781 Q. I mean by “ broken down” just what I ask—an expla- 
nation of remarkable statements. 

Question continued: How was it that this alleged deed you were 
required to have copied, because you were broken down from nurs- 
ing your father, was not copied after Judge Willoughby received the 
original deed of trust from Leonard Mackall, when the cause of your 
being — down and the deed being copied by Mr. McCorkle re- 
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sulted from the extra nursing you were required to do for your father 
from the 26th of Febr’y to the 7th of March? 

A. I don’t understand your question. 

Q. Didn’t Silas Medilla testify that during the last ten days of the 
patient’s illness he was relieved from duty, and was not this period 
a period from the 27th of Febr’y to the 7th of March ? 

A. Silas Medilla’s testimony will speak for itself. 

Q. Asa sane man, you will admit, will you not, that you were 
more likely to be broken down as a result of several hours’ extra 
nursing each day than you would be on lighter work ? 

A. I don’t understand that question. 

Q. Question repeated. 

A. When I said I was broken down I meant I was almost 
782 constantly in and out father’s room, night and day, and that 
the want of sufficient sleep for several days broke me down. 

Q. Then you were broken down worse when Silas Medilla was off 
duty for several hours each day during the last ten days of your 
father’s illness, were you not? 

A. No; I was broken down, or rather felt the effects of not get- 
ting sufficient sleep from the time Silas Medilla first came to nurse 
him, more or less, all during the latter part of his sickness. 

Q. I don’t want evasion from the question or explaining why 
your own copy of the alleged deed was not used. 

A. I have already explained this fully. 

Q. Have you explained it, and also how it was that you being 
broken down more during the last ten days of your father’s illness, 
it does not follow that it was during this time that the copy was 
made from the deed of trust ? 

A. I have not stated that the copy was made from the deed of 
trust. 

Q. Have you not stated facts that reached the conclusion that if 
the cause of the deed written by you not being used for the alleged 

signature of your father was in your being broken down 
783 that the deed copied from the one you wrote and from the 

deed of trust was written between the 27th of Febr’y and the 
7th of of March? 

A. My answer is, if I understand your question, I say it was not. 


(Cross-examination closed.) 
No redirect examination. 


B. MACKALL, Jr. 


Sworn and subscribed to before me this 2nd of June, 1883. 
: J. J. JOHNSON, 


Examiner in Chancery. 


The examination-in-chief closed this 2nd day of June, 1883. 
J. J. JOHNSON, Examiner. 
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784 Exutsit“A.” Filed by Defendant During Course of Testi- 
mony. See page 658. 


Exhibits of Defendant Filed During Course of His Testimony. 


This indenture, made this twenty-seventh day of February, in the 
vear of our Lord one thousand eight hundred and eighty, by and 
between Brooke Mackall, of Washington city, District of Columbia, 
of the first part, and Brooke Mackall, Junior, of the same place, of 
the second part, witnesseth : 

That the said party of the first part, for and in consideration of 
services performed, moneys advanced, and five dollars in lawful 


money of the United States to him in hand paid by the said party © 
e 


of the second part at and before the sealing and delivery of these 
pooeees the receipt whereof is hereby acknowledged, has granted, 
argained, sold, aliened, enfioffed, released, and conveyed, and doth 
by these presents grant, bargain, sell, alien, enfeoff, release, and 
convey, unto the said party of the second part, his heirs and assigns 
forever, all of the following-described real estate, to wit: All my 
right, title, and interest in and to all those certain lots, pieces, or 
parcels of land and premises situate in the town’ of Georgetown, in 
the District of Columbia, known and described as lots numbered 
two hundred (200) and two hundred and twenty-seven (227), in 
Beatty and Hawkins’ Addition to said Georgetown ; also part of lot 
numbered two hundred and four (204), in the same addition, 

785 fronting sixty-four (64) feet on the west side of High street 
and alneiedons (94) feet on the north side of Fifth street; 

also lots numbered nine (9), twenty-one (21), twenty-two (22), 
twenty-three (23), and twenty-four (24), in Beatty and Hawkins’ 
Amended Addition to said Georgetown ; also parts of lots numbered 
one hundred and eleven (111) and one hundred end twelve (112), 
in Beall’s Addition to said Georgetown, fronting forty-six (46) feet 
on the south side of Beall street, with a depth of sixty-one (61) feet ; 
also parts of the same lots numbered one Sandued and eleven (111) 
and one hundred and twelve (112), fronting forty-one (41) feet on 
the east side of Washington street, with a depth of forty-four (44) 
feet; also all those certain lots, pieces, or parcels of lands and 
premises in the city of Washington and District of Columbia and 
known and described as lots numbered seven (7), in square num- 
bered two hundred and twenty-three (223), including my interest in 
a claim for mesne profits against Alfred Richards for which a suit 
is now pending; cee lot numbered fifteen (15), in square numbered 
forty-one (41); also lots numbered two (2), three (3), four (4), and 
tive (5), in Mackall’s subdivision of original lot numbered five (5), in 
square numbered forty-three (43); also lots thirteen (13), fourteen 
(14), and seventeen (17), in square numbered seventy- 

786 six (76), and also the following part of lot numbered twelve 
(12), in square numbered fifty-six (56), beginning at the south- 

east corner of said lot twelve (12) and running thence north along 
22nd street thirty-four (34) feet; thence west seventy-three (73) feet 
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and two and one-half (24) inches ; thence south thirty-four (34) feet ; 
‘thence east to the place of beginning; also another part of said lot 
numbered twelve (12), in square numbered fifty-six (56), beginning 
on said 22nd street west twenty (20) feet and nine (9) inches south 
from the northeast corner of said lot twelve (12), and running thence 
south along said street eleven (11) feet and eight (8) inches and 
three-quarters (?) of an inch, and thence west one hundred and 
thirty-seven (137) feet and two and one-half (2$) inches to the rear 
line of said lot; thence north sixteen (16) feet and one-quarter (4) 
inches ; thence east forty-four (44) feet and two and one-half (23) 
inches, and thence south four (4) and one-quarter (}) inches, and 
thence east ninety-seven (97) feet to the place of beginning, together 
_ with all the buildings, improvements, rights, privileges, appurte- 
nances, and hereditaments to the same belonging or in any manner 
appertaining, and all the remainders, reversions, rents, issues, 
787 and profits thereof now due or to become due, and all the 
estate, right, title, interest, and claim whatsoever, either in 
law or in equity, of the said party of the first part of in, to, or out 
of the said lots, parts of lots, pieces or parcels of land and premises, 
as hereinbefore mentioned and described ; to have and to hold the 
said lots, parts of lots, pieces or parcels of land and premises, with 
the appurtenances, unto the said party of the second part, his heirs 
and assigns forever, for his and their sole use, benefit, and beho-ff 
forever. The said party of the first part also hereby requests and 
directs Leonard Mackall, trustee, to convey the legal title to all the 
aforesaid lots and parts of lots and premises in the town of George- 
town and in the city of Washington, in the District of Columbia, to 
the said Brooke Mackall, Junior, of the second part, on his demand ; 
and, further, that he, the said party of the first part, and his heirs 
shall and will at any and all times hereafter, upon the request and 
at the cost of the said party of the second part, his heirs or assigns, 
make and execute all such other deed or deeds or other assurances 
in law for the more certain and effectual conveyance of the said 
pieces or pareels of land and premises and appurtenances unto 
788 the said party of the second part, his heirs or assigns, as the 
said party of the second part, his heirs or assigns, or his 
counsel learned in the Jaw shall advise, devise, or require. 
In testimony whereof the said party of the first part hath here- 
unto set his hand and affixed his seal on the day and year first here- 


inbefore written. | 


Signed, sealed, and delivered in the presence of— 


W. WILLOUGHBY. 
CHARLES WALTER. 


DistRIcT OF COLUMBIA, To wit « 
County of Washington, 


I, Charles Walter, a justice of the peace in and for the county and 
District aforesaid, do hereby certify that Brooke Mackall, party to a 
certain deed bearing date on the twenty-seventh day of February, 


a a a 


f) 


BROOKE MACKALL, JR., ET AL. 367 


A. D. 1880, and hereunto annexed, personally appeared before me, 
in my county and District aforesaid, the said Brooke Mackall bein 
personally well known to me to be the person who executed the sai 
deed, pre acknowledged the same to be his act and deed. 

Given under my hand and seal this 27th day of February, A. D. 


1880. 
CHARLES WALTER, J. P. [seat] 


789 Exnisit“B.” Filed by Defendant in Course of his Testi- 
mony. See Testimony, p. 692. 


WasHineoTon City, January 1st, 1869. 


This is to certify that I, Leonard Mackall, having given testimony 
in regard to the divorce case between my father and mother derogi- 
tory to my father, believing at the time my mother to be actuated 
by motives far different from which I now know them to be in the 
light of mature reflection, do herein express my regret at havin 
done so, believing a neutral position in the unhappy affair woul 
have been the wisest. 

I moreover testify that as far as I am concerned my father has 
acted and will, I believe, ever act as a father would act. having his 
children’s best interest at heart. / 

L. MACKALL. 


790 Exnipsit“C.” Filed by Defendant in Course of Testimony. 
See page 695. 


I, Brooke Mackall, being of sound and disposing mind, memory, 
and understanding and of legal age, do make ont declare this m 
last will and testament. I give and bequeathe all my property, real, 

ersonal, and mixed, of every kind and description, to my son, 
see Mackall, Junior, and I also appoint him my executor, to act 
freely and without security. 

Given under my hand and seal this fifth day of August, 1870. 

Signed, published, and delivered for his last will and testament, 
Brooke Mackall, in the presence of the undersigned, who, in his 
pene and at his request and in the presence of each other, have 
1ereto signed our names as witnesses thereto. 

B. MACKALL. [seat] 

JAMES D. HENDLEY. 

F. COLLIN SMITH. 

I. H. JOSLIN. 


791 Exxisit“ D.” Filed by Def’t in Course of Testimony, p. 695. 


i, Brooke Mackall, of the city of Washington, District of Columbia, 
being of sound and disposing mind, memory, and understandin 
and of legal age, do make, publish, and decree this my last will an 
testament. I give, devise, and bequeathe all my property and estate, 
real, personal, and mixed, of every kind and description,.to my 
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son, Brooke Mackall, Junior, his heirs and assigns forever, and also 
appoint him my executor, to act freely and without security. 

In testimony whereof I hereunto set my hand and affix my seal, 
in the presence of the witnesses named below, this twenty-ninth day 
of July, in the year of our Lord one thousand eight hundred and 


seventy-six. 
B. MACKALL. [sEAc.] 


Signed, sealed, declared, published, and delivered by the said 
Brooke Mackall as and for his last will and testament in the pres- 
ence of us, who, at his request and in his presence and in the pres- 
ence of each other, have subscribed our names as witnesses hereto 
this twenty-ninth day of July, A. D. 1876, the word last, in the 
fourth —, having been interlined previous to signing. 

E. D. F. BRADY. 
JNO. M. BUTLER. 
J. K. H. WILLCOX. 


792 Exnisir“L.” Filed by Def’t in Course of Testimony, at p. 
696. 


In the Supreme Court of the District of Columbia, this 12th day of 
July, 1871. : 


ALFRED RICHARDS ef al. 
v8. Equity No. 2373. 
BrooKE MACKALL et al. 


The seporate answer of Brooke Mackall to the bill of complaint of 
complainants. 


For answer to said bill or to so much as he is advised it is material 
for him to answer unto this defendant, answering, says: 

Ist. He admits the residence of parties, plaintiffs and defendants, 
as stated in the bill, and that said complainants, Alfred and Thomas 
A. Richards, on or about the first day of October, 1867, recovered 
judgment against him and Brooke Mackall, Jr., for $897.42, &c. 

2nd. For further answer this defendant says that on or about the 
19th day of November, A. D. 1851, he purchased of W. W. Corcoran 
an undivided half part of said lot numbered seven, in square num- 
bered two hundred and twenty-three, and paid therefor; that a deed 
was tendered him, which he refused to accept. The balance of said 
lot he purchased from Wm. F. Nicholls, as trustee, who died soon 
thereafter, and defendant never received a deed of convevance there- 

for and has no papaer title thereto, and has no evidence of 
793 his title to said lot in his possession or control; that he pur- 

chased said lot and promised to give it to his son, Brooke 
Mackall, Jr., at some future time, but has not since been in a finan- 
cial condition to carry out such intention, and bas never given him 
uny conveyance of the said lot nor any paper-writing relating to 
said lot. / ) 
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Said lot was purchased from W. W. Cockoran and William S. 
Nichols, trustee. 
And now, having fully answered, &c. 
(Signed) B. MACKALL. 


I, Brooke Mackall, on oath say that I have reac the foregoing 
answer by me subscribed and know the contents thereof, and that 
the facts therein stated as of my own knowledge are true, and that 
as to those facts therein stated on information and belief I believe 
them to be true. 


(Signed) B. MACKALL. 
Sworn to and subscribed before me this 12th day of July, 1871. 
(Signed) R. J. MEIGS, CVk, 


By L. P. WILLIAMS, Aas’t CPE. 


Filed by def’t in course of testimony. 


Deposition of Brooke Mackall, Senior, in Cause No. 2373, Made Novem- 
ber 28th, 1865. 


| I purchased lot 7, in square 223, in November, 1851, of Key 

794 and Dunlap one-half, the other half of W. W. Corcoran, and 

paid them for the same. The trustee, W. S. Nichols, refused 
to give a deed for Key and Dunlap’s half unless they paid him some 
four or five hundred dollars which he claimed of them. I had to 
file a bill in chancery, by my attorney, W. S. Cox, who obtained a 
decree in my favor some years since. 

Mr. Corcoran also refused to give me a deed unless I paid him 
additional for some back taxes, which I refused to do. I never did 
get a deed until the other day, since his return from Europe. This 

roperty I gave my son, Brooke Mackall, Jr., some years ago, and he 
hes had it in possession ever since and has subdivided them into 
six lots. There is not a more valuable property in the city, as is 
the belief of many good judges. He rented the part occupied as a 
rest-urant on the 9th of February, 1863, and has reed drawing the 
rent ever since. The Secretary of War took nearly the balance Dec. 
20th, same year, and promised to pay fairly for it. Not getting a 
deed, I could not give him one. In examining the record of tax 
sales for some other property he accidentil-y found that Mr. Hyde, 
Corcoran’s clerk, had purchased it at a tax sale nearly some two 
years before that. In a few days it would have been beyond 

795 redemption. He called on Mr. Hyde and obtained from him 
a transfer of the cirtificate of sale from the corporation on 
which he obtained a perfect deed from the corporation of Wash- 
ington city, as per act of Congress making such sales a perfect title, 
as the court had decided. I gave for the property thirty cents a 
foot, and Mr. Reid, on the corner below, gave twenty-five cents. He 
sold his small lot and house the other day for seventy thousand 
dollars, as per his statement in your possession. Mr. Corcoran gave 
fifteen thousand dollars for his residence on “H” street and paid 
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only eight cents a foot for adjoining lots, now enclosed in his gar- 
den ; it would now bring ten dollars a foot; such is the advance of 
property in this city. Why should my son be deprived of that ad- 
vance? Had the Secretary not have taken it it would have brought 
him much more than those highly respectable gentleman that valued 
it on their othes [oaths] put it. 


Respectfully, 
(Signed) B. MACKALL. 


Sworn to and subscribed before me this 28th day of November, 
1865. 
(Signed) CHAS. P. WANNALL, J. P. 


796 Filed by def’t in course of testimony, at page 696. 


WasuHinotTon, March 3rd, 1866. 
Maj. Gen’! Meigs, quartermaster gen. 


Sir: During the lifetime of Gov. Corwin I employed him indi- 
vidually is behalf of my son, Brooke Mackall, Jr., of this city, who 
owns the lot on corner of New York avenue and 14th street, occu- 
pied by the paymaster gen. department, to procure and collect from 
said department what was due to said Brooke Mackall, Jr., for rent 
and use of the premises. Since Gov. Corwin’s death neither Brooke 
nor myself, as his agent, has ever recognized any one except Black, 
Lamon & Co. as attorneys in the premises, as will appear “ power 
of attorney to them from Brooke Mackall, Jr. Mr. Corwin desired 
me to allow his partner, Judge Johnson, to assist in the claim, but I 
refused to allow any one but himself to take charge of it, having 
confidence in him as an old friend. 


Very respectfully, 
(Signed) B. MACKALL. 


797 Filed by def’t in course of testimony, at p. 696. 


“T hereby relinquish all right to and authorize Brooke Mackall, 
Jr., to receive the amount awarded for use of property on 14th street 
and New York avenue, as it is his.” 


(Signed) B. MACKALL. 


Witness: 
(Signed) L. G. BRANDEBURG. 


22nd October, 1865. 
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Filed by def’t (as part of Exhibit “ L”) in course of testimony, at 
p. 606. 


Deposition of Anthony Hyde in Same Cause. Filed March 6th, 1873. 


RicHarps et al. 
v8. I- Equity. No. 2373, Doc. No. 11. 
MACKALL et al. 


Antuony Hypk, being of lawful age and being by me first dul 
sworn to tell the truth, the whole truth, and nothing but the trut 
touching the matter in controversy, deposes and says: 


First general interrogatory by the commissioner. Please to state 
your name, age, residence during the past year, and your occupation. 

A. My name is Anthony Hyde; my age is sixty-two; my resi- 
dence the past year has been Georgetown, D. C.; my occupation is 
a lawyer by profession, but an agent by practice. I have been agent 
of W. W. Corcoran for nearly a quarter of a century. 


In an wee to interrogatories by Tuomas Witson, Esq. counsel 
for complainants, the witness says : 


798 I am acquainted with Brooke Mackall, Senior and Junior, 
and I have known young Brooke Mackall all his life and 
the old man for thirty or forty years. 

Q. What position or relation existed between you and Mr. Cor- 
coran with reference to business ? 

A. I have been his confidential agent since 1848. 

Q. State whether or not any business was prosecuted between you, 
acting for Mr. Corcoran, and Brooke Mackall with reference to a 
piece of property on the corner of New York avenue and 14th street, 
in this city. 

A. I had the management of the sale of Mr. Corcoran’s half inter- 
est in that square—lot 7, square 223—and as Mr. Corcoran’s agent 
I managed a sale of that. 

Q. To whom did you sell it? 

A. Brooke Mackall, Senior. 

Q. When? 

A. I will have to refer to my book for that. (Witness, after re- 
ferring to his book, said:) 19th November, 1851. 

Q. What did you sell to him at that time? 

By Mr. Corcoran’s undivided one-half interest in lot 7 and square 
223. 
Q. Who owned the other half, if you know? 


(Objected to by Mr. Hine on the ground of being incompetent.) 


A. To the best of my knowledge, Judge Dunlop one-fourth and 
John A. Smith the other fourth. 
799 Q. How was the purchiase made and how were the pay- 
ments made, if at all? 
46—159 
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A. The purchase was made from Mr. Corcoran himself. Mr. 


Mackall, Senior, gave a note for the purchase-money. 

(. When and by whom was the deed made, if at all? 

A. I can give you the date exactly if you want it. 

CounsEL: That is not material—the exact date. 

A. The deed was dated about the time of the sale; I presume on 
the day of the sale. 

(). When was it delivered, if at all? 

A. It was sent to the mail on the 22nd of November, 1865. 

Q. To whom ? 

A. To Brooke Mackall, Senior. 

(. State, if you can, the reason why it was not delivered to him 
sooner than that. 


(Objected to by Mr. Hine as incompetent.) 


A. He refused to take it. There was an account of taxes against 
the property on Corcoran & Riggs’ books, and Mr. Corcoran refused 
to deliver the deed until he paid that account. He refused to take 
it, and consequently the deed remained in my hands from 1852 till 
1865—13 years. 

Q. Was the account finally paid ? 

A. Yes, sir. 

Q. And thereupon you delivered the deed—that is, you sent the 
deed to him through the mail? 

A. No; the account was paid by Brooke, Jr. 

Q. And then what did you do with the deed ? 
800 A. I still kept the deed. 
Q. When did Brooke, Jr., pay the account? 

A. I do not know without looking at my books. If necessary I 
will refer to the book. | 

Q. About — long long was it before vou sent the deed to Bruoke, 
Senior ? 

A. I sent it on the 22nd of November, 1865. 

Q. About how long before that was it Brooke, Jr., paid this 
account? | 

A. The 13th May, 1864. 

Q. Then you sent the deed to Brooke, Senior, at the time you 
have stated ? 

A. This is the certificate I gave Mr. Mackall, and told him this: 
“I hand you the foregoing and shall be glad if you can get such a 
reply as will justify Mr. Corcoran in making the conveyance. I am 
not sufficiently advised to judge for myself or to advise him, but am 
anxious to have the matter settled.” That paper was signed by my- 
self and handed to Brooke Mackall, Senior. The letter of transmis- 
sion is as follows: 

NovEMBER 22, 1865. 
To Brooke Mackall, Senior: 

“ Having received no reply to the certificate given at your request 
by Mr. Hyde, on the 6th day of October last, and not wishing to 
hold the same longer, I herewith hand you the deed from myself to 
you, dated March 1, 1852, for an undivided moiety of lot 7, in square 
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223. This deed, as you are aware, was held by me for the 
801 settlement of an account against the lot for moneys paid by 

Corcoran & Riggs for taxes. This debt was paid in full on 
the 13th May, 1864, since which date the last deed was at your dis- 
posal, but its acceptancey declined, and having no further claim on 
the a8 Gy and being unwilling to hold it longer, it is herewith 
enclosed. 


Respectfully yours, W. W. CORCORAN. 


Q. Please read the certificate which you gave, along with the let- 
ter first read. 


(Objected to by Mr. Hine as incompetent.) 


A. On the 19th of November, 1851, W. W. Corcoran sold to Brooke 
Mackall a moiety of lot 7, in square 223, for a certain sum, and gave 
him a memorandum: “On the full payment of the said note and 
interest I am to execute and deliver him a deed conveying all my 
right, title, and interest in and and to said. undivided one-half.” On 
the 1st of March, 1852, said note and interest having been paid, Mr. 
Corcoran executed a deed to said Mackall, but declined to deliver it 
until the fulfillment of the alleged promise to pay a small balance 
for a pavement then due Corcoran and Riggs, as agents of the own- 
ers, and standing on their books against the owners. This sum has 

been paid, and Mr. Mackall asks, in lieu of the delivery of the 
802 deed as aforesaid to himself, to have the property conveyed 
to Brooke Mackall, Junior, he being a party to the same. 

Query. Have there been any proceedings in the interval between 
the date of the original purchase and the present that would make 
it unlawful for Mr. Corcoran to convey to a third party at Mr. © 
Mackall’s request? In other words, can Mr. Corcoran safely so 
convey and not become liable therefor to any third party or other 
party than the immediate grantee ? 

A. HYDE. 


Washington, October 6, 1865. 
(Objected to by Mr. Hine on the ground of being incompetent.) 


Witness: I made this certificate. I was seeking some justifica- 
tion for Mr. Corcoran. 


No cross-examination. 


Second general interrogatory by the commissioner. Do you know 
of any other matter relative to the cause in question? If you do, 
state it. 

Answer. No, sir. 


A. HYDE. 


Subscribed and sworn to before me this 11th day of October, 1872. 
JAMES UO. CLEPHANE, 
U. S. Commissioner and Examiner in Chancery. 
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803 Filed as part of Exhibit “L” by def’t in course of testimony, 
at p. 696. 


Decree in Special Term, May 1st 1873, in Same Cause. 


In the Supreme Court of the District of Columbia, the 1st day of 
May, 1873. 


ALFRED RIcHARDs et al. 
vs. hrs Equity. No. 2373, Doc. 11. 
Brooke MACKALL, Jr., ef al. 


This cause coming on to be heard upon bill, answer, and the 
depositions taken and filed therein, and being duly considered, it is 
by the court, this first day of May, 1873, upon motion of the 
plaintiffs’ solicitor, ordered, adjudged, and decreed that the title to 
the said real estate in the proceedings in the said cause particu- 
larly mentioned—that is to say, to all of lot numbered seven, in 
square numbered two hundred and twenty-three, in the city of 
Washington, not heretofore sold by the marshal of the District of 
Columbia to the complainant, Alfred Richards, is vested in the de- 
fendant, Brooke Mackall, Jr., and that the same be sold for the pur- 
7 of paying the judgments and the other incumbrances particu- 
arly set out in said proceedings, or that may be in any other way 
existing thereon, and that W. B. Webb and Thomas Wilson be, and 
they are hereby, appointed trustees to make sale thereof, and that 
the er of proceeding in making said sale shail be as fol- 

ows: 
80-4 First. They shall file with the clerk of the court a bond to 
the United States in the sum of twenty thousand dollars, with 
surities to be approved by the court or a judge thereof, conditioned 
for the faithful discharge of the duties imposed upon them by this 
decree or that may be imposed upon them by any further order of 
the court passed in the cause. _ 

Second. They shall sell the said real estate at public auction to 
the highest bidder, first giving notice of the time and terms of said 
sale, which shall be upon the premises, by advertisement in some 
newspaper in the city of Washington, the first insertion of said ad- 
vertisement to be at least four weeks before the day of sale, the terms 
of said sale to be as follows: One-third of the purchase-money to be 
paid in cash and the balance in’ equal payments in nine, twelve, 
eighteen, and twenty-four months, the purchaser or purchasers to 
give for the deferred payments his or their promissory notes secured 
to the satisfaction of said trustees. 

Third. That they shall report the said sale to the court, with an 
affidavit as to its fairness and good faith, and upon the full ratifica- 

tion thereof shall convey the said property to the purchaser 
805 or purchasers, and shall thereby vest in said purchaser or 
purchasers the title thereto of any description, and however 
subsisting in any way, in each and every of the said parties to these 
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proceedings, and that this decree shall of itself operate to divest and 
take out of the said Brooke Mackall all title of whatever kind in the 
said property he may have and vest the same in the trustees for the 
purposes hereinbefore set forth and contained. 

By the court: ’ 


(Signed) A. WYLIE. 


806 Exnisit“E.” Filed by Def’t in Course of Testimony, at p. 
698. 


This indenture, made this 4th day of August, in the year of our 
Lord one thousand eight hundred and seventy-three, between Joseph 
B. Hill, of the city of Washington, in the District of Columbia, of 
the first part, and John C. McKelden and Edward McB. Timoney, 
trustees, of the said city of Washington, of the second part: 

W-erereas Brooke Mackall, of said city of Washington, is justly 
indebted unto one F. A. Casilear in the full sum of three thousand 
dollars, for which he hath passed to said F. A. Casilear his promis- 
sory note, of even date with these presents, for said sum, payable in 
one year after date, with interest thereon from date until paid, at 
ten per cent. per annum, payable semi-annually; and the said party 
hereto of the first part being desirous to secure the punctual pay- 
ment of said note when and as the same shall respectively become 
due and payable, with all interest and costs due and accruing thereon, 
we therefore execute these presents : 

Now, therefure, this indenture witnesseth : That said party of the 
first part, for and in consideration of the premises and the sum of 
one dollar, in lawful money of the United States, to him in hand 
paid by the said parties of the second part at and before the sealing 

and delivery of these presents, the receipt whereof is hereby 
807 acknowledged, hath granted, bargained, sold, aliened, en- 

feoffed, released, and conveyed, and doth oy these preserits 
grant, bargain, sell, alien, enfeoff, release, and con vey, unto the parties 
of the second part, their heirs and assigns, the following-described 
real estate, situate in the city of Washington, District of Columbia, 
to wit: Lots numbered two (2) and three (3), in Mackall’s subdivision 
of original Jot number five (5), in square number furty-three (43) ; 
also lot number seventeen (17), in square number seventy-six (76) ; 
also part of lot number twelve (12), in square number fifty-six (56), 
beginning for said part on 22nd street west twenty feet nine inches 
(20 ft. 9 in.) south ene the northeast corner of said lot, and running 
thence south along said street eleven feet eight and three-quarter 
inches (11 ft. 8? in.), thence west one hundred and thirty-seven feet 
two and one-half inches (137 ft. 2} in.), thence north sixteen feet 
one and one-quarter inches (16 ft. 1} in.), thence east forty-four feet 
two and saohell inches (44 ft. 24 in.), thence south four feet one 
and one-quarter inches (4 ft. 1} in.), and thence east ninety-seven 
(97) feet to the beginning; also another part of said lot number 
twelve (12), in square number fifty-six (56), being the south part of 
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said lot No. 12, fronting thirty-four (34) feet on said 22nd 
808 street und running back with that width on and parallel to 

the south line of said lot to the rear line of said lot, together 
with all the improvements, ways, easements, rights, privileges, ap- 
purtenances, and hereditaments to the same belonging or in any- 
wise appertaining, and all the estate, right, title, interest, and claim 
whatsoever, either at law or in equity, of the said party of the first 
part of, in, and to the said pieces or parcels of land and p-emises : 

To have and to hold the said pieces or parcels of land and premises, 
with the appurtenances, unto and to the use of the said parties of the 
second part and the survivor of them, his heirs and assigns, in and 
upon the trusts, nevertheless, hereinafter mentioned and declared and 
none other—that is to say, in trust to permit the said party hereto 
of the first part, his heirs or assigns, to use and occupy the said 
described premises, and the rents, issues, and profits thereof to take, 
have, and apply to and for his and their sole use and benefit until 
default be made in the payment of said promissory note or any in- 
stalment of interest due thereon, or any proper cost, charge, commis- 
sion, half commission, or expense in =— about the same ; 

And upon the full payment of all of said note and the interest 

thereon, and all other proper, costs, charges, commissions, 
809 half commissions, and expenses, at any time before the sale 

hereinafter provided for, to release and reconvey the said 
described premises unto the said party hereto of the first part, heirs, 
or assigns, at his or their cost; 

And upon this further trust,that upon default being made in the 
payment of the said promissory note or any instalment of interest 
due thereon, or any pr-per cost, charge, commission, half commis- 
sion, or expense in and about the same, then and at any time there- 
after to sell the said pieces or parcels of land and premises at public 
auction, in front of the premises, after at least ten days’ notice of 
the time, place, and terms of sale by advertisement in some one or 
more of the newspapers printed and published in the said city of 
Washington, which said terms of sale shall be as follows, viz: The 
amount of indebtedness secured by this deed of trust u-paid, with 
the expense of sale, in cash, and the balance at six and‘twelve months, 
for which the notes of the purchaser, bearing interest from the day 
of sale and secured by a deed of trust on the property sold, shall be 
taken ; a deposit on each lot of one hundred dollars shall be required 
of the purchaser at the time of sale, and all conveyancing and 

revenue stamps shall be at the expense of the purchaser; 
$10 and upon this further trust, upon full compliance with the 
terms of sale, to convey the property soid in fee simple to the 
purchaser or purchasers thereof, at his, her, or their cost and ex- 
pense, and without any liability to see to the application of the pur- 


chase-money, and out of the proceeds of said sale or sales, first, to. 


pay all proper costs, charges, and expenses, and to retain as com- 
pensation a commission of five per cent. on the amount of said sale 
or sales; secondly, to pay whatever may then remain unpaid of the 
suid note and the interest thereon, whether the same shall be due 
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or not, and, lastly, to pay the remainder, if any, to said party hereto 
of the first part, his heirs or assigns. 

And the said party hereto of the first part doth hereby covenant 
with the said parties of the second part and their survivors, his heirs 
and assigns, that all taxes upon the said land shall be duly paid, and 
that the buildings on said parcel of land shall be kept insured during 
the continuance of this trust in some good and reponsible fire insur- 
ance company or companies, to the satisfaction of the parties of the 
second part, in the sum of three thousand dollars, for the benefit of 

the debt hereinbefore described, and the policy or policies of 
811 . insurance be assigned to the said parties of the second part 
as trustee under these presents; and, further, that in case the 
said party hereto of the first part, his heirs or assigns,shall fail to 
pay taxes or to keep said property so insured, then the taxes may be 
aid and the property be insured for the amount aforesaid by the 
eer holder of the note before mentioned, and the amount of taxes 
and premium paid shall be considered a part of the expense of said 
note secured hereby, in default of payment of which the said parties 
of the second part shall have power to sell said property hereby 
conveyed as aforesaid, and shall dispose of the proceeds of sale as 
hereinbefore provided. 

And it is further agreed that if the property shall be advertised 
for sale under the provisions of the deed and not sold, then the said 
trustee shall be entitled to one-half the commission above provided, 
to be computed on the amount of the debt hereby secured. 

In testimony whereof the said party of the first part hath here- 
unto set his hand and seal on the day and year first hereinbefore 


written. 
JOSEPH B. HILL. [t.s. 
B. MACKALL. L. 8. 


Signed, sealed, and delivered in the presence pf— 
WM. MARTIN. 


812 District or CoL_uMmBIA, t : 
County of Washington, j ~* 


I, Wm. Martin, a justice of the peace in and for the county afore- 
said, do hereby certify that Joseph B. Hill, ge to a certain deed 
bearing date on the 4th day of August, A. D. 1873, and hereto an- 
nexed, personally appeared before me, in the county aforesaid, the 


said Joseph B. Hill being personally known to me to be the person 
who executed the said deed, and acknowledged the same to be his 
act and deed. 


Given under my hand and my seal this 4th day of August, A. D. 
1873. 
WM. MARTIN, J. P. [seat] 
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By Wash. B. Williams, auct’r, No. 1001, N. W. cor. 10th and D 
streets. 


Trustees’ Sale of Valuable Property in the Northwesttern Part of the City. 


By virtue of a deed of trust dated August 4th, A. D. 1873, and 
recorded in Liber 728, follio 73, one of the land records for Wash- 
ington county, in the District of Columbia, and at the request of the 
holder of the notes, we shall sell at public auction, in front of the 
premises, on Friday, the 23rd day of October, 1874, at 4 o’clock p. 
m., the following property, viz: Lots 2 and 3, in Mackall’s subdi- 
vision of original lot 5, in square 43; also lot 17, in square 76, 

and part of lot 12, in square 56, beginning for said part on 

813 Twenty-second street west 20 feet 9 inches south from the 

northeastern corner of said lot, and running thence south 

along said street 11 feet 8 and } inches; thence west 137 feet 23 

inches ; thence north 16 feet 1} inches; thence east 44 feet 24 inches ; 

thence south 4 feet 14 inches, and thence east 97 feet to the begin- 

ning; also another part of said lot 12, square 56, being the south 

= of said lot 12, fronting 34 feet on said 22nd street and running 

ack with that width on a parallel to the south line of said lot to the 
rear line of said lot, with improvements thereon. 

Terms: One third cash; balance in six, twelve, and eighteen 
months for notes bearing interest and secured by deed of trust on 
the premises sold; all conveyancing at the cost of purchasers ; $100 
down on each piece of property on the day of sale, and if the terms 
are not complied with within five days after the day of sale the 
trustees reserve the right to resell the property at the risk and cost 
of the defaulting purchaser by advertising three times in some 
newspaper published in Washington city. 

E. McB. TIMONY, 

J. C. McCKELDEN, Trustees. 

WASH. B. WILLIAMS, Auctioneer. 
(Star.) Oct. 13-d. : 


814 Exurit “G.” Filed by Def’t, p. 701. 


This indenture, made this — day of ——,in the year of our Lord 
one thousand eight hundred and seventy-seven, between Leonard 
Mackall, as trustee, and Brooke Mackall, Senior, of the first part, 
and Brooke Mackall, Junior, of the second part, all of the city of 
Washington, in the District of Columbia, witnesseth : 

That the said parties of the first part, for and in consideration 
— the sum of ten dollars in lawful money of the United States to 
them in hand paid by the said party of the second part at and 
before the ensealing and delivery of these presents, the receipt 
whereof is hereby acknowledged, have granted, bargained, sold, 
aliened, enfeoffed, released, and conveyed, and do by these presents 
grant, bargain, sell, alien, enfeoff, release, convey, and confirm, to the 
said party of the second part, his heirs and assigns forever, all those 
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certain lots, pieces, or parcels of land and premises situated in the 
town of Georgetown, in the District of Columbia, known and de- 
scribed as lots numbered two hundred (200) and two hundred and 
twenty-seven (227), in Beatty and Hawkins’ Addition to said George- 
town; also parts of lot numbered two hundred and four (204), in 
the same addition, fronting sixty-four (64) feet on the west side of 

High street and ninety-four (94) feet on the north side of Fifth 
815 street; also lots numbered nine (9), twenty-one (21), twenty- 

two (22), twenty-three (23), and twenty-four (24), in Beatty 
and Hawkins’ Amended Addition to said Georgetown ; also parts of 
lots numbered one hundred and eleven (111) and one hundred 


,and twelve (112), in Beall’s Addition to said Georgetown, fronting 


forty-six (46) feet on the south side of Beall street, with a depth of 
sixty-one (61) feet; also parts of lots numbered one hundred and 
eleven (111) and one hundred and twelve (112), fronting forty-one 
(41) feet on the east side of Washington street, with a depth of forty- 
four (44) feet ; 

Also all those certain lots, pieces, or parcels of land and prem- 
ises in the city of Washington and District of Columbia known and 
described as lot numbered seven (7), in square numbered two hundred 
and twenty-three (223); also lot numbered fifteen (15), in square 
numbered forty-one (41); also lots numbered two (2), three ©), 
four (4), and five (5), in Mackall’s subdivision of original lot 
numbered five (5), in square numbered forty-three (43); also lots 
thirteen (13), fourteen (14), and seventeen (17), in square numbered 
seventy-six (76), and also the following part of lot numbered twelve 
(12), in square numbered fifty-six (56): Beginning at the southwest 

corner of said lot twelve (12), and running thence north along 
816 22nd street west thirty-four (34) feet; thence west seventy- 

three (73) feet and two and one-half (2}) inches; thence south 
thirty-four (34) feet; thence east to the place of beginning; also 
another part of the said lot numbered twelve (12), in square numbered 
fifty-six (56), beginning on said 22nd street west twenty (20) feet and 
nine (9) inches south aed the northeast corner of said lot twelve 
(12), and running thence south along said street eleven (11) feet and 
eight (8) inches and three-quarters (#) of an inch, and thence west 
one hundred and thirty-seven (137) feet and two and one-half (2 
inches to the rear line of said lot; thence north sixteen (16) feet an 
one and one-quarter (14) inches; thence east forty-four (44) feet and 
two and one-half (23) inches, and thence south four (4) feet and one 
and one-quarter (1}) inches, and thence east ninety-seven (97) feet 
to the place of beginning— 

Together with all the buildings, improvements, rights, privi- 
leges, appurtenances, and hereditaments to the same belonging 
or in any manner appertaining, and all the remainders, reversion 
rents, issues, and profits thereof now due or to become due, and al 
the estate, right, title, interest, and claim whatsvever, either at law 

or in equity, of the said parties of the first part and of each 
817 of them of, in, or to the said lots, parts of lots, pieces, or par- 
cels of land and premises as hereinbefore mentioned and de- 
scribed ; to have and to hold the said lots, parts of lots, pieces, or 
47—159 
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parcels of land and premises, with the appurtenances, unto the said 
party of the second part, his heirs and assigns, for his and their 
sole use, benefit, and benefit forever, in trust, nevertheless, for the 
uses and purposes following and none other—that is to say, to hold 
the same for the use and benefit of the aforesaid Brooke Mackall, 
Senior, and subject to his absolute control and disposal, and to sell 
and dispose of the same as the said Brooke Mackall, Senior, may in 
writing direct and require. 

In testimony whereof the said parties of the first part have here- 
unto set their hands and affixed their seals the day and year first 
hereinbefore written. | 

SEAL. 
SEAL. 


Signed, sealed, and delivered in the presence of— 


District oF CoLUMBIA, 
County of Washington, { ~’ 


I, , — in and for the county of Washington, in the Dis- 
trict of Columbia, do hereby certify that Leonard Mackall and 
Brooke Mackall, Senior, parties to a certain deed bearing 
818 date on the — day of ——, A. D. 1877, and hereunto annexed, 
personally appeared before me, in the county and District 
aforesaid, the said Leonard Mackall and Brooke Mackall, Senior, 
being personally well known to me to be the persons who executed 
said deed and acknowledged the same to be their act and deed. 
Given under my hand and my seal this— day of ——, A. D.1877. 
[SEAL. ] 


819 Exuisit “H.” Filed by Def’t, p. 701. 


This indenture, mad- this — day of ——, in the year of our Lord 
one thousand eight hundred and seventy-eight,.between Leonard 
Mackall, as trustee, and Brooke Mackall, Senior, of the first — 
and Eugene D. F. Brady, of the second part, all of the city of Wash- 
ington, in the District of Columbia, witnesseth : 

That the said parties of the first part, for and in consideration 
of the sum of ten dollars in lawful money of the United States 
to them in hand paid by the said party of the second part at and 
before the ensealing and delivery of these presents, the receipt 
whereof is hereby acknowledged, have granted, bargained, sold, 
aliened, enfeoffed, released, and conveyed, and by these presents do 
grant, bargain, sell, alien, enfeoff, release, convey, and confirin, to the 
said party of the second part, his heirs and assigns forever, all those 
certain lots, pieces, or parcels of land and premises situated in the 
town of Georgetown, in the District of Columbia, known and de- 
scribed as lots numbered two hundred (200) and two hundred and 
twenty-seven (227), in Beatty and Hawkins’ Addition to said George- 
town ; 


a 


> 
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Also part of lot numbered two hundred and four (204), in 
820 thesame addition, fronting sixty-four (64) feet on the west side 
of High street and ninety-four (94) feet on the north side of 

Fifth street ; 

Also lots numbered nine (9), twenty-one (21), twenty-two (22), 
twenty-three (23), and twenty-four (24), in Beatty and Hawkins’ 
Amended Addition to said Georgetown ; 

Also parts of lots numbered one hundred and eleven (111) and 
one hundred and twelve (112), in Beall’s Addition to said Georgetown, 
fronting forty-six (46) feet on the south side of Beall street, with a 
depth of sixty-one (61) feet ; 

Also parts of lots numbered one hundred and eleven (111) and one 
hundred and twelve (112), fronting forty-one feet on the east side of 
Washington street, with a depth of forty-four (44) feet ; 

Also all those certain lots, pieces, or parcels of land and premises 
in the city of Washington and District of Columbia known and de- 
scribed as lot numbered seven (7), in square numbered two hundred 
and twenty-three (223); also lot numbered fifteen (15), in square 
numbered forty-one (41); also lots numbered two (2), three (3), four 
(4), and five (5), in Mackall’s subdivision of original lot numbered 
tive (5), in square numbered forty-three (43); also lots numbered 
thirteen (13), fourteen (14), and seventeen (17), in squares numbered 

seventy-six (76); 
821 Also the following part of lot numbered twelve (12), in 

square numbered fifty-six (56), beginning at the southeast 
corner of said lot twelve (12), and running thence north along 
Twenty-second (22nd) street west thirty-four (S) feet; thence west 
seventy-three (73) feet and two and one-half (2}) inches; thence 
south thirty-four (34) feet; thence east to the place of beginning; 
also alother part of the said lot numbered twelve (12), in ane 
numbered fifty-six (56), beginning on said Twenty-second (22nd) 
street west twenty (20) feet and nine(9) inches south from the northeast 
corner of said lot twelve (12), and running thence south along said 
street eleven (11) feet and eight (8) inches and three-quarters (#) of 
an inch, and thence west one hundred and thirty-seven (137) feet 
and two and one-half (2}) inches to the rear line of said lot; thence 
north sixteen (16) feet and one and one-quarter (1}) inches; thence 
east forty-four (44) feet and two and one-half (23) inches, and thence 
south four (4) feet and one and one-quarter (1}) inches, and thence 
east ninety-seven (97) feet to the place of beginning— 

Together with all the buildings, improvements, rights, privileges, 

appurtenances, and hereditaments to the same belonging or 
822. in any manner appertaining, and all the remainders, rever- 

sions, rents, issues, and profits thereof now dye or to become 
due, and all the estate, right, title, interest, and claim whatsoever, 
either at law or in equity, of the said parties of the first part and 
of each of them of, in, or to the said lots, parts of lots, pieces, or 
parcels of land and p-emises as hereinbefore mentioned and de- 
scribed : 

To have and to hold the said lots, parts of lots, pieces, or — 
of land and premises, with the appurtenances, unto the said party - 
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of the second part, his heirs and assigns, for his and their sole use, 
benefit, and behoof forever— 

In trust, nevertheless, for the uses and purposes following and 
none other—that is to say, to hold the same for the use and benefit 
of the aforesaid Brooke Mackall, Senior, and subject to his absolute 
control and disposal, and to sell and dispose of the same as the said 
Brooke Mackall, Senior, may in writing direct and require. 

In testimony whereof the said parties of the first part have here- 
unto set their hands and affixed their seals the day and year first 


hereinbefore written. 
B. MACKALL. [skEAt. 
" SEAL. 


823 Signed, sealed, and delivered in presence of— 


District OF CoLUMBIA, } 
County of Washington, 


I, ——,a notary public in and for the county of Washing- 
ton, in the District of Columbia aforesaid, do hereby certify that 
Leonard Mackall and Brooke Mackall, Senior, parties to a certain 
deed bearing date on the — day of , A. D. 1878, and hereunto an- 
nexed, personally appeared before me, in the county and District 
aforesaid, the said Leonard Mackall and Brooke Mackall, Senior, 
being personally well known to me to be the persons who executed 
said deed, and acknowledged the same to be their act and deed. 

Given under my hand and my seal this — day of , A. D. 1878. 


824 FExuipit “I.” Filed by Defendant in Course of Testimony. 
(See page 706.) 


Feb. 9. 
1 dose, 10 to 12. 
2 “ at 3.15 a.m. 
3 ‘6 6s 7 ‘6 
4 “ 1 tablespoonfull, 12 m. 


825 Exuipit “F.” Filed by Def’t in Course of Evidenee, at 
page 700. 7 


This indenture, made this 14th day of October, in the year of our 
Lord one thousand eight hundred and sixty-seven, between the 
mayor of the city of Georgetown, District of Columbia, of the first 
part, and Brooke Mackall, Junior, of Washington city, same Dis- 
trict, of the second part. 


Whereas the said corporation, by virtue of the powers in them 
vested by their charter, have from time to time laid and imposed 
certain annual taxes on all the real and personal assessable property 
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within the said ‘city or town, agreeably to the several assessments, 
and have, by sundry acts provided for the collection of such taxes, 
enacted that whenever one or more years’ taxes on real property, 
whether improved or unimproved, in the city of Georgetown, Dis- 
trict of Columbia, shall have become due and remain unpaid, or 
whenever any special tax on any real property shall have become due 
and remain unpaid, it shall be the duty of the collector of taxes to 
sell such real property, or so much thereof as may be necessary to 
pay any such taxes, with all interest, cost,and charges arising thereon, 
at public sale, to satisfy the said corporation therefor, subject, how- 

ever, to the terms, conditions, and restrictions as are in said 
826 acts mentioned, first giving such notice of the time and place 

for the sale as the said acts require; and whereas last part 
lot numbered 204, Beatty & Hawkins’ Addition, 64 feet front, west 
side High street, and 94 feet deep, north side Fifth street, improved, 
for years 1864 & 1865, $50.50; ditto, water tax on same for year 
1862, $9.60; ditto, lot numbered 200, Beatty & Hawkins’ Addition, 
70 feet front, south side Fifth street, and 150 feet deep on east side 
Market street, for years 1864 & 1865, $12.50; water tax on same 
for years 1859, 1860, 1861, and 1862, $90.00; ditto, lot numbered 9, 
Beatty & Hawkins’ Amended Addition, 50 feet front, north side Fourth 


street, and 100 feet deep on west side Frederick street, for vears 1864 


& 1865, $14.50; ditto, front foot-tax for curbing and guttering, 
$92.50; ditto, lot numbered 21, same addition, 50 feet front, west 
side Frederick street, and 150 feet in depth therefrom, for years 1864 
& 1865, $4.75 ; ditto, front-foot tax on same for curbing and guttering 
Frederick street, $46.00; ditto, lots numbered 22, 23, and 24, same 
addition, 150 feet front, south side Sixth street,-and 100 feet 
deep, west side Frederick street, for years 1864 & 1865, 
$19.50; ditto, front-foot tax on lot numbered 22, same ad- 

dition, for curbing and guttering on Frederick street, 
827 $92.50; ditto, on lot numbered 227, Beatty & Haw- 

kins’ Addition, 75 feet front, east side Frederick street, and 96 
feet in depth therefrom, for years 1864 & 1865, $10.00; ditto, front- 
foot tax on same for curbing and guttering Frederick street, $69.37 ; 
ditto, parts lots numbered 111 & 112, Beall’s Addition, 46 feet front, 
south side Beall street, and 61 feet in depth therefrom, for years 1864 
& 1865, $9.50; ditto, parts of same lots and same addition, 41 feet 
front on east side Washington street and 44 feet in depth therefrom, 
for years 1864 & 1865, $7.00; ditto, lot numbered 89, Beall’s Addi- 
tion, 60 feet front, south side Beall street, and 120 feet deep west side 
of Washington street, for years 1864 & 1865, $35.00); ditto, water tax 
on same for years 1861 & 1862, $18.00, lying and being within the 
said city, became chargeable as the property and in the name of 
Brooke Mackall with the above taxes; und whereas the property 
before described having becume liable to be sold under act in part 
above quoted, Charles D. Welch, the collector in whose hands the 
said taxes were placed for collection, failing to collect them in any 

other way, after having previously given public notice for 
828 the sale in a newspaper printed in the city of Georgetown, 
D. C., therein describing as above the said property, to whom 
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assessed at the time of such advertisement, the said*amount of taxes 
due, and the years for which the same were due, did offer for sale, at 
public auction, on the twenty-fifth day of June, A. D. 1866, all of 
said lots or parts of lots to pay the said taxes and the expenses at- 
tending the sale, when Brooke Mackall, Junior, being the highest 
bidder, became the purchaser thereof for the sum of five hundred 
eighty-one 77; dollars, and then paid to the said collector the taxes 
aforesaid and the expenses attending the sale, amounting to!the sum 
of sixty-four dollars, and more than one year having elapsed since 
the day of said sale and the said property not having been redeemed, 
as by law provided, the said party of the second part has become 
entitled to a conveyance thereof: Now, therefore, this indenture wit- 
nesseth that the said mayor, party of the first part, in consideration 
of the premises and of the sum of one dollar, current money, to him in 
hand paid by the said party of the second part at or before the sealing 
and delivery of these presents, the receipt of which is here- 

829 by acknowledged, hath granted, bargained, and sold, and by 
these presents doth grant, bargain, and sell, unto the said 

varty of the second part, his heirs and assigns forever, all the said 
C abitunndenatindl east part lot numbered 204, Beatty & Hawkins’ 
Addition, 64 feet front, west side High street, and 94 feet deep, north 
side Fifth street, improved, for years 1864 & 1865, $50.50; ditto, 
water tax on same for year 1862, $9.60; ditto, lot numbered .200, 
Beatty & Hawkins’ Addition, 70 feet front, south side Fifth street, 
and 150 feet deep on east side Market street, for years 1864 & 1865, 
$12.50; water tax on same for years 1859, 1860, 1861, & 1862, $90.00; 
ditto, lot numbered 9, Beatty & Hawkins’ Amended Addition, 50 
feet front, north side Fourth street, and 100 feet deep on west side 
Frederick street, for years 1864 & 1865, $14.50; ditto, front-foot 
tax on same for curbing and guttering, $92.50; ditto, lot num- 
bered 21, same addition, 50 feet front, west side Frederick street, 
and 150 feet in depth therefrom, for years 1864 & 1865, $4.75; ditto, 
front-foot tax on same for curbing & guttering Frederick street, 
$46.00; ditto, lots numbered 22, 23, & 24, same addition, 150 

830 feet front, south side Sixth street, and 100 feet deep, west side 
Frederick, for years 1864 & 1865, $19.50; ditto, front-foot tax 

on lot numbered 22, same addition, for curbing & guttering on 
Frederick street, $92.50 ; ditto, on lot numbered 227, Beatty & Haw- 
kins’ Addition, 75 feet front, east side Frederick street, and 96 feet 
in depth therefrom, for years 1864 & 1865, $10.00; ditto, front-foot 
tax on same for curbing & guttering Frederick street, $69.37 ; ditto, 
parts lots numbered 111 & 112, Beall’s Addition, 46 feet front, south 
side Beall street, and 61 feet in depth therefrom, for vears 1864 & 
1865, $9.50 ; ditto, parts of same lots and same addition, 41 feet 
front on east side Washington street and 44 feet in depth therefrom, 
for years 1864 & 1865, $7.00 ; ditto, lot numbered 89, Beall’s Addi- 
tion, 60 feet front, south side Beall street, and 120 feet deep, west 
side of Washington street, for years 1864 & 1865, $35.00 ; ditto, water 
tax on same for years 1861 & 1862, $15.00, with the appurtenances ; 
to have and to hold the said premises, with the appurtenances, unto 
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the said party of the second part, his heirs and assigns forever, to 
his and their use. 
In testimony whereof the mayor of the said city of George- 
831 town, District of Columbia, hath hereunto set his hand and 
caused to be affixed the -seal of the said corporation on the 
day and year first above written. 


[Seal of Corporation of Georgetown, D. C. ] 


CHAS. D. WELCH, Mayor. 
([Onedollar U. S. revenue stamp. 14th Oct., 1867. C. D. W.] 


District OF COLUMBIA, Sst : 
Washington County, 


Be it remembered that on this fourteenth day of October, the year 
of our Lord one thousand eight hundred and sixty-seven, before the 
subscriber, as justice of the peace in and for the county of Wash- 
ington, personally appeared Chas. D. Welch, mayor of the city of 
Georgetown, District of Columbia, and acknowledged the foregoin 
indenture or instrument of writing to be his act and deed, delive 
for the use and purposes therein expressed. 

M. V. BUCKLEY, J. Peace. [srat.] 


832. Exnisit“K.” Filed by Defendant in the Course of his Testi- 
mony. 


(Copy.) 


Not subject to stamp duty. L. Clephane, May 21, ’66, collector 
| of internal revenue. 


This indenture, made this twenty-first day of December, in the 
og of our Lord eighteen hundred and sixty-three, between Charles 
V. Pairo, of the city of Baltimore, State of Maryland, of the first 
art; George Randolph, executor of Jasper Cope, late of the city of 
Phila. deceased, of the second part; Brooke Mackall, of the city of 
Washington, of the third part, and Brooke Mackall, Junior, of the 
same place, of the fourth part, witnesseth : 

Whereas the said Brooke Mackall, being indebted to Jasper Cope, 
by his deed of indenture made and executed, bearing date on or 
about the twentieth day of September, eighteen hundred and fifty- 
five, duly recorded in Liber J. A.S. number 101, folios number 
384, 585, 386, and 387, one of the land records for Washington 
county, in the District of Columbia, did grant and convey to the 
said Charles W. Pairo and to his heirs and assigns all of lots 
of ground numbered two (2), in square number five (5); lot- num- 
ber three (3) and seven (7), in square number seventeen (17); lot 
number three (3), in square number thirty-one Gl) ; lot number 
fifteen (15), in square number forty-one (41); lot number two 
(2), in square number forty-two (42); lot number five (5), in 

square number forty-three (43); lot number twelve (12), 
833 in square number fifty-six (56); lot number ten (10), in square 
nenibes sixty-two (62); lots number thirteen (13), fourteen 
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(14), and seventeen (17), in square number seventy-six (76), the same 
being and lying in the city of Washington and District of Colum- 
bia, in trust for the purposes therein named, as by reference to the 
said deed of indenture will more fully — at large appear; and whereas j° 
the said debt with all interests and costs have been fully paid and 
discharged & George Randolph has hereunto subscribed his name 
and affixed his seal, and the purposes for which the said trust was 
created have therefore ceased and determined, the said Brooke Mack- 
all is entitled in law to a reconveyance of the premises free and dis- 
charge- of and from the trust as aforesaid and as fully as if the said a 
deed had never been made; and whereas the said Brooke Mackall 
has now requested that the said Charles W. Pairo to convey the said | 
lots to Brooke Mackall, Junior: Now, therefore, this indenture fur- 
ther witnesseth that, for and in consideration of the premises and of | 
the sum of five dollars to him, the said Charles W. Pairo, in hand 
paid by the said Brooke Mackall, Junior, at and before the 
834  ensealing and delivery of these presents, the receipt whereof 
is hereby acknowledged, he, the'said Charles W. Pairo, hath 
sold, aliened, conveyed, released, enfeoffed, and confirmed, and by 
these presents doth sell, alien, convey, release, enfeoff, and confirm, 
unto the said Brooke Mackall, Junior, and to his heirs and assigns 
all the above lots; to have and to hold the said voneatreap bens 4° 
premises, with all the right and title of the said Charles W. Pairo 
thereto under the aforesaid in part recited deed of trust & all the 
right and title of the said Jasper Cope unto him, the said Brooke 
Mackall, Junior, his heirs and assigns, to his and their only use, 
benefit, and behoof forever. i 
In testimony whereof the said parties of the first, second, and 
third parts have hereunto set their hands and seals the day and year 


first therein written. | 
CHAS. W. PAIRO. ee 


GEORGE RANDOLPH. SEAL. 
B. MACKALL. SEAL. 
835 Testimony in Rebuttal. Filed Sept. 25, 1883. 
Caption. | 


In the Supreme Court of the District of Columbia. 
‘LEONARD MACKALL et al. or 
v8. bt n Equity. No. 8038. Doc. 
BrookE MACKALL, Jr., et al. o | 


District OF COLUMBIA, 88: 


Be it known that at an examination of witnesses begun and held 
on the 29th day of June, A. D. 1883, and continued from time to 
time, by adjournments within noted, until the 21st day of July, A. 
D. 1883, when the depositions hereto attached were taken, I, E. D. 
F. Brady, an examiner in chancery, did cause to be personally pres- 
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ent at the office of Robert Christy, Esq., No. 1420 New York avenue, in 
the city of Washington, in said District, Leonard Mackall, Thomas 
Owens, Louise M. Owens, and Rosalie W. Mackall, witnesses called 
in rebuttal to testify on the part and behalf of the plaintiffs in a 
certain cause now pending in the supreme court of the District of 
Columbia, wherein Leonard Mackall et al. are complainants and 
Brooke Mackall Jr., e¢ al. are defendants. 


Cirtificate. 
District OF COLUMBIA, 88: 


I, E. D. F. Brady, examiner in chancery, do hereby certify that, 
in pursuance of notice by solicitor for the complainants, the deposi- 
tions here attached were taken down by me and reduced to writing 

in the presence of and from the oral statements of the wit- 
836 nesses at the times and places designated in the caption 

above, and, after they had been reduced to writing, were then 
and there by me read over to the witnesses and ty them sub- 
scribed in my presence and in the presence of counsel for the parties, 
respectively, within noted, who were then and there attending, the 
witnesses having been by me first duely sworn to testify the truth, 
_the whole truth, and nothing but the truth touching the matter at 

issue in said cause. 

I further certify that Iam not of counsel for any of the parties 
to said cause or in any manner interested therein. 

E. D. F. BRADY, 
Examiner of [in] Chancery. 


Index. 


Direct examinations: 
Leonard Mackall. 


Thomas Owens. 
Louise M. Owens. 
Rosalie W. Mackall. 


Cross-examinations : 


Leonard Mackall. 
Thomas Owens. 
Rosalie W. Mackall. 


837 In the Supreme Court of the District of Columbia. 


LEONARD MACKALL et al. 
v8. tn Equity. No. 8038. 
Brooke MACKALL, Jr., e¢ al. 


Met this 29th day of June, 1883, at No. 1420 New York avenue, 
at office of Robert Christy, Eat at 1 o’clock p. m., to take the testi- 
mony on the part of the complainants in rebuttal, Leonard Mack- 

159 
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all and his solicitor, R. M. Newton, Esq., and the defendant, Brooke 
Mackall, Jr., being present. ‘ 

B. Mackall, Jr., announced that his solicitor would appear later, 
and that he consented to the testimony proceeding in his absence. 
He also delivered a notice in writing from his solicitor, Mr. Wil- 
loughby, and requested the examiner to’enter the same upon the 
record as follows: 

“The defendant, B. Mackall, Jr., by his attorney, gives notice that 
I will object to taking anything but the rebutting evidence, and to 
all improper testimony.” 

Counsel for complainants give notice that they will read on the 
hearing of this cause the following extracts from the transcript of 
the record of cause No. 2373, Brooke Mackall, Jr., et al., appellants, 

vs. Alfred Richards et al., pending in the Supreme Court of 
838 the United States, to wit, paragraph 5 of original answer of 
B. Mackall, Jr., filed July 6, 1871, in the following language : 

“This defendant denies that he is the owner of that piece of real 
estate known as lot numbered 7, in square numbered 223, or any 
part thereof, and was not the owner thereof or any part thereof at 


the time nor at any time since said judgments were rendered - 


against him ”— 

The said answer having been duly signed and sworn to. Sec- 
ondly, extracts from the testimony of B. Mackall, Senior, given in 
said cause in 1873, in which he states that Brooke Mackail, Jr., was 
his agent in connection with said real estate and had been alone 
his agent in such connection— 

_ Said transcript being referred to for convenience in lieu of origi- 
nal papers. | 


Whereupon LeonaRD MACKALL is recalled in rebuttal, and ex- 
amined by Mr. Newton as follows: 


1 Q. Please examine the item now handed you, of Exhibit L, filed 
by the defendant, B. Mackall, Jr., in this cause, und state whether 
you have read the same, and whether you have read the original of 
which it purports to be a copy, and state what you may know of 

the manner in which the original wes ye 
839 A. This item which I hold in my hand isa copy of the 
original answer of Brooke Mackall, Senior, in equity, cause 
No. 2373. I have read the original and have read the copy. The 
original was prepared by B. Mackall, Jr., and by his request father 


copied it, although father was not required to do so—that is, I mean | 


that father was not required to make an answer, as B. Mackatl, Jr., 
was the only one sued. | 

2 Q. Did your father have service of the copy of the bill in this 
cause, No. 2373, or was he furnished with a copy ? 

A. He was not. 

3 Q. Please state whether or not your father has stated to you 
anything in connection with the original answer, as to its contents ; 
and, if so, what were his statements? 

A. He stated that the suit was brought against Brooke Mackall, 
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Junior,and that Brooke had filed his answer ; some days afterwards 
Brooke had induced him to file his. : 

4Q. Please state what he may have said as to the contents of the 
answer. 

A. He said that the answer was brought to him in Brooke’s hand- 
writing, with a request from Brooke to copy it, telling him that it 
would make the case stronger; that after filing it he found that the 
wording of the answer was of such a nature that he could not un- 

derstand the meaning of certain words, and the [that] he had 
840 stated that he was a party to the case when he was not, as 
the judgments were against Brooke and not against himself. 

5 Q. What judgments did your father refer to. 

A. He referred to the judgments of Alfred and Thomas A. Rich- 
ards against B. Mackall, Junior. 

6 Q. Please read the last part of the first paragraph of the an- 
swer, which admits the residence of parties and states that “ said 
complainants, Alfred and Thomas A. Richards,” &c., and continue to 
the end of the paragraph and state whether the debt described in 
that paragraph was the one your father referred to. 

A. It was. 

7 Q. Was your father made a party to the suit at common law of 
Alfred and Thomas A. Richards referred to in that paragraph of 


_ the answer? 


A. He was not. 


(Counsel for complainants, in further rebouttal on this point, give 
notice that they will read Exhibit No. —, filed in cause No. 8118, 


B. Mackali, Jr.. vs. Alfred Richards ef al., to show that the suit at. 


law of Alfred and Thomas A. Richards referred to was against 
Brooke Mackall, Jr.) 


8 Q. Please examine the deposition of B. Mackall, Sr., in cause 

No. 2373, in equity, made November. 28, 1865, and state 

841 what you may know about it, when was it made, and for 
what purpose. 

A. It was made Nov. 28, 1865. This was done at Brooke’s re- 
quest, Brooke making the rough draft, and induced father to copy 
it. He stated to father—that is, Brooke stated—that the property 
had better be put into his name, and that this debt would be seized 
by Joseph H. Bradley, and that he, Brooke, induced father to put 
it in his name, with the understanding that he, Brooke, was father’s 
agent. 

"9 Q. Please state what, if anything, your father may have stated 
to you as to the relation of B. Mackall, Jr., to him in collecting the 
first amount of money from the Gover-ment «for lot 7, square 223, 
for which purpose the deposition made by your father November 25, 
1865, was made. 

A. He stated that this was done for the purpose you have stated. 
All I can remember now is that he stated that the money was col- 
lected by Brooke, as his agent, for the purpose of building the Pal- 
ace Market, in connection with the rent from other property. 

10 Q. Please examine the decree of the special term of the supreme 


380 LEONARD MACKALIL ET AL. VS. 


court of the District of Columbia made May 1, 1873, and state what 

you may know, from your father’s conversation with you, as to the 
causes that brought about that decree. 

842 A. He stated to me in 1874, when I was made trustee, that 
the debts, a list of which I hold in my hand, were against 

Brooke and not against himself. 

11 Q. Please read from the list you refer to the names of the sev- 
eral creditors and the amounts severally due them by B. Mackall, 
Jr., and state all your father stated to you in connection with these 
debts. 


A. — 

en Oe ig i, BR ees cedontenereses ncseteeiiiniaennneeaniaad $897 42 
PORE WRT ccncncscccnssonesnnngiememen 1,483 13 
as oe OR S TF. WD cncscnecenctenmtneeinen 300 00 
Bc Ee FOUR consneuhesionndémnnnmmemmaniniiiainada 137 75 
Bs Es BUNGE. wee counnwnsnecnesouneememmuenmenindin 300 00 
PEE SF Seca oon mieten tiene 289 00 

$3,407 99 
Sees Gad GER0 PEN Rece ccc nnnncuiiiaieneele 1,840 23 

$5,248 22 


In 1874, after I was made trustee, father stated to me that he did 
not know that these debts existed until after they were brought 
against the property. 


Note——The defendant requests the examiner to note that the 
counsel and the witness went into an adjoining room, and also that 
counsel whispered to the witness during the examination. 

Counsel for complainants states that his speaking aside to the wit- 
ness was an inadvertence, and that his object was in nowise to con- 

travene the rules of practice. 
843 Note.—At this point Judge Willoughby, solicitor for de- 
dant, B. Mackall, Jr., appeared. 


12 Q. Please state fully in detail what your father may have stated 
to you in respect to Brooke Mackall, Jr., forming debts and render- 
ing, by his representations and acts, his property liable for the same. 


Objection.—Question objected to by Mr. Willoughby on ground 
that it is hearsay, and also that it is not evidence in rebuttal, and 
asks the examiner to certify the question to the court for its decision. 
Upon these objections Mr. Willoughby, solicitor for the defendant, 
further objects to all the testimony which has this day been taken 
on the ground of its being incompetent and not in rebuttal, and asks 
that this question also be certified to the court for its decision. 

Objection.—Counsel for complainants objects to the certification 
as to the competency of testimony, and reminds counsel for defend- 
ant that his honor Justice James stated the well-known rule a few 
days since in this cause as to the court considering the competency 
of testimony except upon the hearing of the cause. 
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Whereupon, in compliance with the request of the solicitor for the 
defendant, the questions are hereby certified to the court this 29th 


day of June, 1883. 
E. D. F. BRADY, 
Examiner in Chancery. 


844 Adjourned to await decision of the court. 
E. D. F. BRADY, 


Examiner in Chancery. 


WasuHinoton, D. C., July 17th, 1883. 


The objection of solicitor for Brooke Mackall, Jr., to question No- 
12 propounded to witness, Leonard Mackall, and certified to the 
court on the 29th day of June, 1883, at the request of solicitor for 
defendant, Brooke Mackall, Jr., having by an order of court of the 
Sth day of July, 1883, been sustained, and the time for taking the 
testimony in rebuttal on the part of the complainants having by a 
further order of court, dated the 12th day of July, 1883, been ex- 
tended for the period of ten days from and after the date of said 
order, the parties, with their respective solicitors, Messrs. Newton 
and Willoughby, met this day at one o’clock p. m., for the purpose 
of resuming the testimony in rebuttal, at No. 1420 New York avenue, 


In this city. Whereupon— 


THomas Owens, a witness heretofore sworn, is recalled and exam- 
ined by Mr. Newrow as follows: 


1 (). The defendant states in his testimony on page 180 that 
whilst the decedent was occupying the large room your wife and 
vourself called to see him, the decedent, and that you took 
845 the defendent aside and said, “ Your father seems to have 
too much stimulent. I am afraid that he has had too much 
whiskey ;” and that this visit of yours to the sick-room of the de- 
cedent was in the latter part of January or the first of February. 
Please state if this was about the correct date of the conversation 
which the defendant seems to refer to, and please state the features 
of that incident, including the conversation. 


Objection.—Objected to by Mr. Willoughby because the witness 
has heretofore been fully examined in regard to this interview and 
its date and the evidence inquired for is not in the nature of rebuttal 
testimony, and counsel for the defendant asks that this question if 
insisted upon be presented to the court for decision. 

Whereupon Mr. Newton, solicitor for complainants, states that he 
is prepared to exhaust his efforts to get the rebuttal testimony in 
this cause upon the record with as lettle unpleasantness to the de- 
fendant’s counsel as possible, and while prepared to submit any ques- 
tion as to its propriety to the court to suit the counsel will change 
the question or withdraw it and ask the witness as follows: 


2Q. Was your wife present with you upon the occasion of the 
interview referred to by the defendant in his direct testimony ? 


_ 
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A. She was not. 
3 Q. Was the defendant correct in locating the date of this 
interview as in the latter part of January or the first of February ? 

A. My impression is it was in January, on the occasion of m 
second visit, the day that Dr. Briscoe was —s Mr. Mackall, 
and Mr. Brooke Mackall, Jr., told me that Dr. Walsh was out of 
town. 

4 Q. Did you go to see Dr. Walsh on this occasion ? 

A. I did not. 

5 Q. Please state what conversation occurred between the defend- 
ant and yourself upon this occasion. 

A. When I entered the room Mr. Brooke Mackall was alone with 
his father. He showed me a memorandum of the hours for giving 
medicine, and while I was there the time for giving the medicine 
prescribed by Dr. Briscoe came around. The medicine was given 
by Mr. Brooke Mackall, Jr., and the next medicine, according tu the 
memorandum, was a small quantity of whiskey. I suggested to him 
that he had better omit the whiskey atthat time; thattoo much stimu- 
lation would prevent the other medicine from acting, and when the 
next dose of the medicine prescribed by Dr. Briscoe was given Mr. 

Mackall fell into a quiet slumber until aroused by the coming 
847 in of Mr. Leonard Mackall some little time afterwards. That 
was all the conversation in regard to the stimulants. 

6 Q. Is it your recollection that the statement made by Dr. Walsh 
to your wife on the evening of February 27th, 1880, to the effect 
that “the decedent was in no condition to attend to any business,” 
made as an original statement of Dr. Walsh’s based upon the knowl- 
edge he had at the time of speaking of the condition of decedent? 


Objection.—Objected to by Mr. Willoughby as not in rebuttal. 


A. What Dr. Walsh said upon the subject was said by him before 
I had spoken to him at all. 

7 Q. Do you remember having seen the colored man who was 
nursing Mr. Mackall upon the oc-asion of your last seeing the de- 
cedent on 27th Feb., 1880 ? 

A. My impression is that I saw him sitting in the passage as I 
went in the room, as I stated in my direct testimony. 


846 


Cross-examination by Mr. WILLouGHBY: 


8 Q. What is your present recollection as to the time of the even- 
ing when you went into the room, as you have stated, on the 27th 
of February, 1880? 

A. Between 7 and 8 o’clock. 

Y Q. Was it later than 7.30? 

A. I think not. 
848 10 Q. Then it was between 7 and 7.30, according to your 
best recollection? 

A. I don’t recollect the exact time. I went over the course in my 
direct testimony and stated then the time I arrived. 

THOMAS OWENS, M. D., 
Asst Surg., U.S. N. 


BROOKE MACKALL, JR., ET AT. 
Subscribed and sworn to before me this 17th dav of July, A. D. 


1883. 
E. D. F. BRADY, 
Examiner in Chancery. 


W hereupon— 


Louise M. Owens is recalled in rebuttal and examined by Mr. 
Newton as follows: 


1 Q. Were you present in the large room with your husband as a 
visitor to your futher at any time during his last illness? 

A. I was not. : 

2 Q. Do fou remember having seen the colored man who nursed 
your father during the occasion of your last seeing your father on 
27th February, 1880? 

A. My impression is that he was in the hall as the Doctor and I 


passed in. 
LOUISE MACKALL OWENS. 
Subscribed and sworn to before me this 17th day of July, A. D. 


1883. 
E. D. F. BRADY, 
Examiner in Chancery. 


Adjourned to Wednesday, July 18, 1883, at 1 o’clock p. m. 


849 Waeuineton, D. C., July 18, 1883. 


Met pursuant to adjournment, the parties and their re- 
spective solicitors being present. 


Whereupon the examination of LEoNARD MACKALL is resumed 
by Mr. Newton as follows: 


13 Q. Please read the statement which the defendant in his testi- 
mony on page 167 says his father made to him in connection with 
the property which your father purchased from Charles W. Pairo 
and others, and state what your father may have stated to you in 
connection with that property and in connection with the relation 
of Brooke Mackall, Jr., to the same. 


Objection.—Objected to by Mr. Willoughby on the ground that 
the question calls for declarations made by the decedent, Brooke 
Mackall, Senior, which are incompetent. 

Whereupon counsel for complainants waives the question for the 

‘ present without a to his right to require an answer here- 
after, not upon the ground of incompetency, but in order to avoid 
the delay of going to the court on this question at the present stage 
of the examination. 


14 Q. Please examine Exhibit G of the defendant’s testimony, 

which was prepared as a deed of trust for execution by your- 

850 self and father to Brooke Mackall, Jr., and state whether said 
paper was signed by your father. 

A. It was not. 
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15 Q. Was this blank deed of trust brought to you, as the defend- 
ant states, for signature at any time? 

A. It never was. I knew nothing of it. 

16 Q. By whom was the paper prepared or in whose handwriting 
does it appear and who ordered it to be prepared ? 

A. The blank deed is in the handwriting of Mr. Brady, who pre- 
pared it at Brooke’s direction. 

17 Q. Examine Exhibit H to defendant’s testimony, which was 
prepared as a deed of trust from yourself and father to Eugene D. 
F. Brady, and state whose signature is to said deed. 

A. Father’s signature. 

. 18 Q. Was there any cooking done in the kitchem—the room 
under your father’s regular room—or anything done there during 
your father’s illness that created noise to disturb your father ? 

A. During the time I nursed father, which was two weeks or 
more—I nursed him exclusively—there was no cooking done in the 
kitchen and no noise of any kind, either from the kitchen or from 

vehicles passing along 4} street. The meals for every one in 
851 the house were furnished by a caterer some distance off. 
19 Q. Please state what Doctor Walsh stated to you in 
connection with the removal of your father from his regular room. 

A. The day after father was moved I saw Dr. Walsh at his office 
and told him father had been moved. He was very much sur- 
— and said that if he had known that it was going to be done 
1e would not have submitted to it. 

20 Q. During the period you nursed your father and after you 
relinquished charge please state your knowledge as to the use of 
narcotic treatment in his case or anodyne treatment. 

A. During the two weeks I nursed father I gave him narcotic 
treatment regularly, as the Doctor prescribed, and after I ceased to 
nurse father I was told by the nurse, Medilla, that he gave him nar- 
cotic medicines regularly every day. 


Objection —Mr. Willoughby objects to witness stating what Me- 
dilla told him. 


21 Q. In what form did you give narcotic treatment? 

A. I gave him a teaspoonful every four hours, I think, as the 
Doctor directed. It was done to relieve him of pain. 

22 Q. Question No. 13, heretofore propounded, renewed. 


Objection.—Mr. Willoughby objects on grounds heretofore stated. 


852 A. Father stated to me after I was made trustee in 1874, 

and also in 1879, that this property had been purchased by 
him from Charles W. Pairo and others; that he had paid a portion 
of the purchase-money and had also given a deed of trust; that 
when he made the final payments he was induced by Brooke to put 
it in his, Brooke’s, name, stating that Joseph H. Bradley, who was 
then the attorney for my mother, would attempt to get possession 
of the property ; that he gave Brooke the money to pay the balance 
and had it deeded to Brooke, and that he consi well: Brooke as only 
his agent. 
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23 Q. Please read the statement of defendant on page 170 of his 
testimony, in which he states what your father said to him concern- 
ing the Georgetown property, and state what your father may have 
at any time stated to you in connection with that property and in 
connection with the relation of the defendant to that property. 


Objection.—Same objection as to questions (No-.) 13 and 22. 


A. Father stated to me in 1874 and in 1879 that the taxes were 

allowed to accumulate and Brooke induced him to allow tine prop- 

erty to be sold and gave Brooke the money to pay the taxes 

853 and allowed the deed to be made to Brooke, and that he at 

that time and always since regarded Brooke as his agent and 
nothing more. 


Cross-examination by Mr. WILLOUGHBY: 


24 Q. You say that the answer of your father in cause No. 2373 
was first drawn up by Brooke Mackall, Jr., and that your father 
copied his answer Bean that. How do you know that to be so? 

A. I stated that Brooke drew up the rough copy and required my 
father to copy it. I meant the copy that father made and not the 
paper Brooke made. Father stated to me that Brooke drew up the 
rough copy of the answer and induced him, father, to copy it several 
days after Brooke had filed his answer. 

25 Q. Do you mean to say that his answer was not prepared by 
his counsel ? 7 

A. My recollection is that it was prepared by the counsel through 
Brooke—that is, that Brooke gave counsel material to prepare it— 
and that it, the original rough draft, was in Brooke’s handwriting. 

26 Q. You say your father was not a party to that suit, No. 2373. 
How do you know that? 

A. My answer is a part of a correction I want to make. I got 

the cases mixed when I gave my direct testimony in 
854 rebuttal. I meant to say that he was not sued at law but 

only in equity, as all the judgments were against Brooke and 
none against father. I have looked at the papers since and saw that 
I was mistaken in my former testimony. | 

27 Q.. How do you know that there were no judgments against 
your father at law? 


Objection —Objected by Mr. Newton on ground distinctly that 
the question is unnecessary, as notice has been given in rebuttal of 
exhibit in cause No. 8118 in equity, which exhibit embraces the 
only case at law in which Brooke Mackall, Senior, has been claimed 
by counsel for defendant as a codefendant. 


A. There were cases against Brooke Mackall, Jr., at law and 
against father alone in equity, in which equity case Brooke Mackall, 
Junior, was joined with father as codefendant. I know this because 
father told me so, and also from my own information derived from 

apers. 
: 28 Q. Did your father tell you that there was no judgment against 
him at law in favor of Mr. Richards? 
49—159 
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Objection.—Objected to by Mr. Newton, as the witness has already 

stated that his information was partly derived from the pleadings 

in cause No. 2373 and in an inspection of the cases at common 

855 law against Brooke Mackall, Jr., and whatever statement Mr. 

Mackall, Senior, may have made was necessarily based upon 

the record in the case, and is liable, if erroneous, to be corrected by 
the recollection of the witness of the record. 


A. I do not know, but the records will speak for themselves. 

29 Q. What did you mean, then, by saying that you derived your 
information partly from what your father told you? 

A. I mean to say that the judgments were against Brooke. 

30 Q. Did your father tell you so? 

A. Yes. 

31 Q. Did you also get that information from the papers in case 
No. 2373 ? 


Objection.—Objected to by Mr. Newton as a catch question, based 
upon merely the pleading in the cause No. 2373, knowledge of 
pleading not being expected of a non-professional as to intricate dis- 
tinctions between knowledge imparted by the bill in equity and the 
papers in common-law cases. 


A. I don’t remember. 


32 Q. Did you get it from an admission of your father in his an-. 


swer ? 
A. I suppose I did. 


Request of counsel.—Counsel for complainants asks defendant's 
counsel to read the admission to which he refers. Whereupon 

856 counsel for defendant reads from the 1st paragraph of Brooke 
Mackall, Senior’s, answer in No. 2373 as follows: “He ad- 

mits the residence of parties plaintiffs and defendants, as stated in 
the bill, and that said complainants, Alfred and Thomas A. Rich- 


ards, on or about the 1st day of October, 1867, recovered judgment: 


against him and Brooke Mackall, Jr., for $897.42, &c.” 


33 Q. When did you first know of Exhibit G, filed with defend- 
ant’s testimony in this cause? ' 

A. Not until it was produced in this case. 

34 Q. What is the ground of your statement that that blank deed 
was prepared by the direction of Brooke Mackall, Jr.? 

A. Mr. Brady told me so. 

30 Q. When did Mr. Brady tell you so? 

A. I don’t remember—a month or two ago. 

36 Q. Where were you; do you recall the occasion ? 

A. I do not. | 

37 Q. Do you say now that Mr. Brady told you that this blank 
deed was prepared by the direction of Brooke Mackall, Jr., alone 
and without the knowledge or approval of Brooke Mackall, Senior ? 


A. I do. I also state that Brooke Mackall, Junior, directed Mr. ° 


Brady to prepare the blank deed making him, Mr. Brady, trustee, 
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which was signed by father and only sanctioned by father 
857 after it was made; that Brooke brought the deed to futher 

and father signed it after he found that Brooke would 
not have the deed of trust to me recorded to enable him to brin 
the suit. Allof this father has stated to me,and that he ha 


‘to sign the deed in order to bring the suit; that Brooke made him 


believe that he could not have the suit brought in my name. 

38 Q. Did Mr. Brady tell you this also? 

A. Mr. Brady only told me that Brooke directed him to make 
this deed and that father stated to him that Brooke compelled him 
to sign the deed to Mr. Brady. 

39 Q. How do you know that Brooke prepared the statement 
made by your father to procure the claim against the United States? 

A. Father told meso. All or nearly all of my information from 
father was after I was made trustee. 

: L. MACKALL. 


Subscribed and sworn to before me this 18th day of July, A. D. 


1883. 
E. D. F. BRADY, 
Examiner in Chancery. 
. Adjourned to July 19th, 1883, at 1 o’clock p..m. | 


858 WasuinerTon, D. C., July 19, 1883. 


Met pursuant to adjournment, the parties and their re- 
spective solicitors being present; whereupon— 


ILLEONARD MACKALL is recalled and examined by Mr. Newton as 
follows: 


40 Q. The defendant states that you gave your father an over- 
dose of medicine of a narcotic character during his last illness; 
please state all that occurred in connection with this alleged over- 
dose. 

A. On the 9th day of February, 1880, at 12 o’clock m., Brooke and 
myself were in the small room where father was sick, Brooke being 
seated in the chair. I poured from the phial into a teaspoon the 
medicine that I had been giving him while nursing him for two 
weeks and more, of a narcotic nature, and gave it to father and 
noted it on a slip of paper which J kept for that purpose. Brooke 
immediately arose from his chair and accused me of giving him a 
tablespoonful. I remember distinctly the tablespoon was not in my 
reach. I told Brooke it was false and he immediately left the room. 
Father inquired of me what was the matter. I told him what had 

occurred. Father asked me to look out of the window and 
859 see where Brooke was going, which I did. I saw him go 

over to Dr. Walsh’s office and thence to 4} street and down 
4} street. Some ten or fifteen minutes expired when Brooke re- 
turned. He made his appearance in the room and said that coffee 
must be given. Brooke stated that Dr. Walsh said he must give 
him coffee. I followed Brooke down to the kitchen, when I met Mrs. 
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Corse and Brooke preparing the coffee. I stated to Mrs. Corse that 
Brooke was lying, and that it was very strange that after my 
long nursing him I would make any mistake. I then asked Brooke 
again if it was by order of Dr. Walsh. He said that Dr. Walsh was 
not home, but the druggist told him to doso. I returned to father 
and told him that coffee was being prepared. Father stated that 
Brooke was a bad boy, and that that was one of bis many maneu- 
vres to get rid of me. Father then said that he would take it. “ It 
can’t hurt me anyhow,” and directed me to give him the coffee. I 
gave him a small portion of it, but not what Brooke wanted to give 
im. The slip of paper produced by the defendant, purporting to 
be the slip used on that occasion, was not the slip. The original 
or correct slip was stolen, I believe, by the defendant from off 
860 Mr. Newton’s table in his office during the time the testi- 
mony was being taken in the Mackall vs. Richards case, in 
equity. The slip produced by the defendant had been used by me 
in the early part of my nursing father; the date of which is in the 
handwriting of the defendant. 

41 Q. When the defendant’s counsel in the Richards case, the de- 
fendant being the complainant in that case, produced in cross- 
examination of yourself a slip of paper purporting to be connected 
with the alleged overdose, were you not interrogated upon thesame 
as though you had yourself dated the slip? 

A. I was. 


Notice.—Counsel for complainants gives notice that he will read 
from the cross-examination referred to to show that the defendant 
in this cause stated that the date was made by himself in total con- 
flict with his previous position in said matter. — 


42 Q. In answer to question No. 37 of yesterday, did you mean to 
state that Mr. Brady told you that the blank deed referred to in the 
answer was prepared without the knowledge or approval of Brooke 
Mackall, Senior, or did you mean that Mr. Brady merely told you 

that the said blank deed was prepared by the direction of 
861 Brooke Mackall, Jr.? 
A. I meant to say that Mr. Brady told me that the deed 
referred to was directed by Brooke and not by father. 

43 Q. In answer to question No. 38, on yesterday, you stated in 
the latter part of the answer that father stated to him, meaning Mr. 
Brady, that Brooke compelled him to sign the deed to Mr. Brady; 
please state what you meant by that answer. 

A. I meant to say or intended to say that father told me and not 
that Mr. Brady told me that Brooke compelled him to sign the 
deed to Mr. Brady. 


Recross-examination by Mr. WILLouGHBy: 


44 Q. Is that slip of paper on which is written the date February 
9 all in your own handwriting except the date ? 
A. Yes; except the words “ Exhibit I” and the date. 
45 Q. Were the medicines the same and given at the same hours 
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precisely during the early part of your father’s illness as on the 9th 
of February ? 

A. I don’t remember. 

46 Q. Is this a correct statement of the medicines given on 9th of 
Felventy with the exception of tablespoon instead of teaspoon? 

A. No, sir. 

47 Q. How is it incorrect ? 
862 A. That slip was used when I first commenced to nurse 
father. The slip-used on 9th of February was entirely filled 

on one side and rtially on the other; which slip I took off the 
mantle-piece in father’s room the next day. 

48 Q. What does this “ tablespoon” here mean? “3 

A. It means whiskey which was given in a little milk. 

49 Q. Did you make this entry gn the back of this slip? 

A. Yes, sir. | ! 

50 Q. Why do you have “ whiskey ” on one side at 12 o’clock and 
on the other at 12.15 “ one dose whiskey ?” 


Objection.—Objected to by Mr. Newton on the ground of incom- 
petency. 


' A. I judge that those were not given the same day. 

51 Q. You say you judge; will you say they were not? 

A. I will, to the best of my belief. 

52 Q. You say that you believe that Brooke, the defendant, stole 
& memorandum made by you from the desk of Mr. Newton—did 
you see him do it? 


Objection.—Objected to by Mr. Newton on ground that witness 
has stated merely his belief in the matter, and consequently the 
question is incompetent. 


A. It was missed from Off the table immediately after he left the 
day before. I had placed it there myself. 
863 53 Q. Question repeated. 
A. I did not; either he or you stole it. 


Objection.—Counsel for complainants objects to the entry last 
made because he does not think it was intended for the record, 
and resulted from the aggravating manner of the counsel for the 
defendant. 


54 Q. State your foundation for this statement sworn to by you 
—- that either Brooke or I stole that memorandum from Mr. 
ewton’s desk. 


Objection.—Objected to by Mr. Newton on the ground that the 
witness has already answered the question as far as it is relevant— 
that is, touching the defendant himself. The fact relating to the 
counsel fur the defendant is irrelevant. 


A. Because the slip stolen did not show that I had given a table- 
spoonful instead of a teaspoonful of narcotic medicine on the 9th day 
of February, 1880, and for the reason that the medicine given the 
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balance of that day was noted on the balance of said slip in the 
handwriting of the defendant. 

55 Q. Are any statements which you have made in the testimony 
given by you in this cause upon any better foundation than this? 


Objection.—Objected to by Mr. Newton on ground of being 

864 totally u-precedented, and counsel for complainants would 

suggest the regular methods of attempting to impeach the 

witness as open to counsel, and instructs the witness not to answer 
the question, subject to the decision of the court. 


A. I decline to answer on the ground that the question is imper- 
tinent and ungentlemanly. 

56 Q. Did your father ask you to join him in making a convey- 
ance to Mr. Brady as trustee? 

A. He did. 

57 Q. Did you decline to do it? 

A. I did. 

58 Q. Why? 

A. On the ground that property in Georgetown had been sold by 
order of the court and I became the purchaser, and upon the ground 
that I did not know Mr. Brady at that time, and that Brooke had 
the deed prepared and refused to record the deed to me, not hav- 
ing any faith in Brooke, and believing that, as he had selected Mr. 
Brady, he, Brooke, could only use the trustee as a method of swin- 


dling father out of the balance of his property. This I told father . 


at the time I refused to sign. I also wrote a letter to father, which 
letter father told me was stolen, together with his overcoat, 
865 and that he believed that Brooke was the thief. This father 
told me in 1879. 
59 Q. Did you offer to make that conveyance if your father would 
release certain Georgetown property to you? 
A. I did not; I did not intend to do it, for the reasons already 
assigned. 
60 Q. Did you tell him that you would if he would release certain 
Georgetown property and give you a certain sum of money? 
A. I did not; money never was mentioned. 
61 Q. On what terms did you say you would do it? 
A. I refused to do it on any terms. 
62 Q. Did not that letter state on what terms you would do it? 


Objection.—Objected to by Mr. Newton on ground that the letter 
is alone competent evidence. 


A. lt did not. I havea copy of the letter and Brooke has the 
original, and if it did I altered my judgment afterwards and refused 
afterwards to do it. 


‘63 Q. Will you produce that letter ? 


Objection.—Objected to by Mr. Newton on ground that the de- 
fendant is the proper person to produce the letter, and counsel ob- 
jects to the wituess producing any copy. 


A. I will if required by the court. 


\ 
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64 Q. I demand it now. 


Counsel for defendant states that his client has not the 
866 original; that he has looked for it and has not been able to 
find it, and therefore asks that this copy, which witness sa 
he has, be produced by him. Counsel further asks the witness if he 
wil] produce the copy. 


A. I decline to produce the copy. 
65 [eo you make the copy yourself? 
A. I did. 


Objection.—Counsel for complainants hereupon finally objects to 
the production by the witness of anything purporting to be a copy 
of anything in the form of a private letter. Counsel further states 
that he has no objection to the witness producing the original letter 
if he has it, and if the demand for the production of said copy is 
insisted upon he desires the examiner to certify the question to the 
court for its decision. 

Counsel for defendant hereupon states that he does insist upon 
the production of the copy referred to by the witness. 

Whereupon, upon request of the counsel for complainant, the 
question is hereby certified to the court this 19th day of July, A. D. 


1883. 
E. D. F. BRADY, 
Examiner in Chancery. 


Adjourned to a day to be agreed upon hereafter, as noted at the 
end of deposition of Rosalie W. Mackall, page 47, to await decision 
of court upon above question. 


867 WasurnoTon, D. C., July 21, 1883. 


Met, by agreement, at office of S. S. Henkle, Esq., No. 460 
La. avenue, at 1 o’clock p. m., the parties and their respective solic- 
itors being present, the court having this day declined to require the 
witness, Leonard Mackall, to produce the copy of the letter called 
for at the last session by solicitor for defendant in questiqn No. 64. 


Whereupon the cross-examination of LEONARD MACKALL is re- 
sumed by Mr. WILLouGusy as follows: 


66 Q. Can you state accurately the reasons which you gave in that 
letter in full and in detail? 

A. I can, to the best of my recollection. 

67 Q. Please look at the copy of the letter for the purpose of re- 
freshing your recollection. 

A. I read the letter yesterday, and I have not got it now in my 
possession. 


Counsel for defendant states that he does not propose to proceed 
with the examination until the witness looks at such letter, so that 
he can state accurately and certainly the reasons which he then 
gave, and he is willing that this should be done at any time to-day, 


and from the time he was taken to his 
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Whereupon Mr. Henk ce asked the witness the following: 


868 68 Q. Do you remember distinctly the contents of that 
letter ? 
A. I do. 


Whereupon Mr. WiLLouGcuey asked the witness the following : 


69 Q. Has your counsel that letter? 
A. I decline to answer. 


Counsel for defendant declines to proceed further with the exam- 
ination until this question is answered and until the witness con- 
sents to refresh his recollection, so as to state the reasons therein 
given with accuracy. 

Counsel for defendant states, further, that he is not through with 
the cross-examination of this witness. 

Mr. Henkle, of counsel for the complainants, states that under the 
ruling of the court this morning the counsel for the defendant would 
not be permitted to ask the witness for the contents of the letter. 

Counsel for defendant states that the court distinctly said that 
counsel for defendant had the right to require the witness to look at 
the paper while under examination for the purpose of refreshing his 
recollection. Counsel for the defendant further gives notice that unless 
permitted to complete the cruss-examination of the witness he will 
for that reason object to the reading of any of the testimony of the 

witness on the hearing of the cause. 
869 Whereupon the counsel for the complainants direct that 
the testimony of the witness be closed, and direct the witness to 


sign the deposition. 
L. MACKALL. 
Subscribed and sworn to before me this 21st day of July, A. D. 


1883 
E. D. F. BRADY, 
Examiner in Chancery. 


Whereupon counsel for complainants announce the close of the 
testimony in rebuttal. . 
Adjourned sine die. 


E. D. F. BRADY, 
Examiner in Chancery. 


Mrs. RosaLtiz W. MacKAtt recalled by complainants, and exam- 
ined by Mr. Newton as follows : 


1 Q. The defendant states that during the first three weeks or the 
first several weeks of the decedent’s illness he nursed his father, and 
states that Mr. Leonard Mackall attended him in connection with 
himself. Please state what you may know as to this matter. 

A. I know that from the time of the he geen of father’s illness 

my husband nursed him 
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continuously, both eating and sleeping there—only coming 
870 home for an hour each day to see me and to change his 
clothes; also, that during my three visits during the course of 
his illness father spoke of my husband’s good nursing, and expressed 
a fear that such constant confinement would make him sick. Dur- 
ing my visit I noticed that Brooke’s bed was out of the room, also 
some pictures he had, and father remarked that Brooke had deserted 
him and left him entirely to my husband. At no time during the 
om & of his nursing his father and seeing him daily was my hus- 
and under the influence of liquor in any respect. -I never saw 
Brooke at any of my visits to father during his last illness. 

2 Q. Do you mean definitely to state that your husband actually 
had charge of your father as nurse from the first day of his illness 
to his relinquishment of his charge, and please state about how long 
Mr. Leonard Mackall was the actual nurse of your father. 

A. I mean to say that after father’s relapse my husband nursed 
him continuously for two weeks or more. 

3 Q. Do you recollect about how many days the decedent was sick 

before your husband took charge of him as nurse? 
871 A. I don’t know. I only know the time he was actually 
nursing him. 

4Q. Please state what the decedent may have stated to you dur- 
ing his life as to the relation of B. Mackall, Jr; towards his property 
in the 1st ward and in Georgetown. 

A. Merely that he considered Brooke as his agent, and that he 
had bought the property at tax sale with his (father’s) money. 

5 Q. Please state fully what the decedent may have stated. to you 
specially as to Brooke Mackall’s management of the decedent’s prop- 
erty. 

A. He never spoke of his management, but of his mismanagement 
of the property, and always spoke with indignation of the manner 
in which Brooke had complicated the New York avenue roperty 
affairs, which as he (father) said was now in the hands of Brooke's 
creditors for debts of which he had no knowledge until it was 
taken in charge to pay these debts. 


Cross-examination by Mr. WILLOUGHBY: 


6 Q. Have you been engaged at any time in writing works of 
fiction ? 


Objection.—Objected to by Mr. Newton on the ground of incom- 

petency, and that the question appears to be suggested by the de- 

fendant himself and as insulting to the witness. Counsel 

872 for defendant disclaims any intention to insult the witness 
by the question. 


A. For three years I wrote for a weekly paper, and supplied the 
articles in question—works of fiction. 


Redirect examination — Mr. NewTon: 
7 Q. Please state more fully the character of your work for the 
press 
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A. Works of fiction, poetry, biographical sketches, and reviews. 
I wrote for the “ Democratic Watchman,” of Bellefonte, Pennsylva- 
nia, and the Evansville, Indiana, “ Courier.” 


8 Q. Please state where you resided at the time of your marriage, 


and the schools in which you were educated. 

A. I resided in Richmond, Va., where I was born, and was edu- 
cated by private tutors and masters. 

9 Q. Please state the name of your father, his social position, and 
where he graduated, and his pursuits in life. 

A. David B. Gretter. He was a gentleman by birth, a graduate 
of the University of Virginia, and was professor of mathematics, 
languages, and chemistry. 


Recross-examination by Mr. WILLouGHBy : 


10 Q. Of what church was your father a member? 
A. Presbyterian. 
873 ROSALIE W. MACKALL. 


Subscribed and sworn to before me this 19th day of July, A. D. 


1883. 
E. D. F. BRADY, 
Examiner in Chancery. 


Adjourned to a date to be agreed upon hereafter. 


In the Supreme Court of the District of Columbia. 


LEONARD MACKALL et al. 
In Equity. No. 8038. 


vs. 
BrRooKE MACKALL et al. 


WasuineoTon, D. C., July 21st, 1883. 
Met pursuant to notice. 
Present: Mr. Newton, for the complainants, and Mr. Willoughby, 
for the defendants. 


Whereupon E. D. F. Brapy, a witness produced on behalf of the 
complainants in rebuttal, of lawful age, being first duly sworn 
according to law, was examined and testified as follows: 


By Mr. Newton: 


Q. Please examine Exhibits “G & H,” now shown you, which 
were filed by the defendant in his direct testimony, and state whether 
the same are in your handwriting. 

A. They are, with the exception of the word “ forever,” in lead 
pencil, on the first page of Exhibit “G,” and the signature to Ex- 
hibit “ H,” and the endorsements of filing in this case on the back 
of each. 

Q. Whose signature is that to Exhibit “HH?” 
874 A. I am not sufficiently familliar with the signature of the 
party whose signature this purports to be to testify in regard 
to it. 
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Q. Please state who instructed you to prepare the papers which 
are represented by these exhibits, intended as deeds of trust. 

A. I was instructed to prepare these papers by Brooke Mackall, 
Junior. I will add that the name of the month in Exhibit “G” 
seems to have been erased. Whether it was originally in my hand- 
writing or whether erased by me I am unable to state. 

Q. Please examine the Exhibit “H,” with the erasures written 
over the original lines in ink, which original line- embraces the 
following property: Parts of lots Nos. 111 and 112, Beall’s Addition 
to Georgetown ; also parts of lots Nos. 111 and 112, fronting 41 feet 
on the east side of Washington street, etc., and state whether or not 
the erasures were made at the time of your preparing that paper. 

* I am unable to state; I have no recollection whatever on the 
subject. 


Mr. Newron: I close the deposition of this witness. 


Cross-examination by Mr. WILLouGHBY: 


Q. Now, do you remember having a conversation with Mr. 
Mackall, Jr., in regard to these writings? 

A. I don’t remember any conversation in regard to Ex- 
875 hibit“ G.” I remember having had one or more conversa- 
tions with him in regard to Exhibit “H” after I understood 

that Leonard declined to sign the same. 

Q. Did he tell you why Leonard refused to sign “ Exhibit H ?” 

A. I was told the reason by some one, but whether by Mr. Mack- 
all, Jr., or not it is impossible for me to remember. 

Q. Who was it? 

A. I was told by some one—by whom I don’t remember—that 
Leonard Mackall assigned two reasons for not signing this deed. 
The first was that the deed included certain eer which had been 
purchased by him, Leonard Mackall, at judicial sale, and the second 
was that he didn’t know me sufficiently to feel justified in convey- 
ing the property to me in the manner proposed. 


Counsel for the complainants objects to the answer of the witness 
on the ground that the matter is hearsay and it is going into matter 
ent-rely new. 


Q. Was that all ? 

A. That is all that I can recollect just now. 

Q. Did you ever tell Leonard Mackall that Exhibit “G” was pre- 
pared by the sole direction of Brooke Mackall, Jr., without the 
knowledge of Brooke Mackall, Sr.? 


Counsel for the complainants oo to the question upon the 
ground that Leonard Mackall has not so stated the matter 
876 _ referred to in question of counsel for the defendant. 


A. I did not. 
Q. Did you ever tell him that this blank deed was prepared by 
the direction of Brooke Mackall, Jr., and without the knowledge of 
Brooke Mackall, Senior ? 
A. I did not. 
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Q. You don’t know that there’ was a judicial sale of these lots 
spoken of, do you ? 

A. I have no personal knowledge of it. 

Q. Were those lots the same that appeared to be erased on this 
exhibit ? : 

A. I could not state upon my own information, but I understand 
they are. 

Q. Did you tell Leonard Mackall that Brooke Mackall, Sr., stated 
to you that Brooke Mackall, Jr., compelled him to sign Exhibit “ H?” 


Counsel for the complainants objects to the question upon the 
ground of hearsay. 


A. I did not. 


Redirect examination by Mr. NEwrTon: 


Q. Did Brooke Mackall, Senior, ever state to you why it would 
be agreeable to him or desirable that you should act as trustee for 
his real estate ? 

Witness: Do you mean by the question did he ever give me the 
reasons why he wanted to change trusteeship ? 

Mr. Newron: Yes, sir. 
877 A. The only reason he ever gave me was that Brooke ob- 
jected to the property remaining in Leonard’s name. 

Q. What else? 

A. That’s all. 

Q. Did he ever state that Brooke Mackall, Jr., refused to record 
the deed of trust to Leonard Mackall ? 

A. He stated that Brooke Mackall, Jr., objected to record it. 

Q. Did you understand from Mr. Brooke Mackall, Sr., that this 
was one of the reasons why he wanted you to act as trustee? 

A. I did; but all Mr. Mackall’s conversation in regard to the mat- 
ter with me took place after the declination, as I understood it, of 
Leonard to sign the deed. I do not know that Mr. Mackall, Sr., 
spoke to me in regard to the matter before that. 

Q. Did Brooke Mackall, Senior, ever direct you to prepare any 
paper ? | : 

A. None that I can recollect. 


Examination of the witness is here closed by counsel. 


E. D. F. BRADY. 


I, Edwin Forrest, an examiner in chancery, do hereby certify that 
the foregoing deposition was duly taken down by me and re- 
878 duced to writing from the statements of the witness, E. D. F. 
Brady, at the time and place mentioned in the caption hereof, 
said witness being produced by the complainants in rebuttal and 
being first duly sworn to tell the truth, the whole truth, and noth- 
ing but the truth touching the matters at issue. Said deposition was 
duly signed in my presence. 
I further certify that I am not of counsel for any of the parties to 
said cause or in any manner interested therein. 
EDWIN FORREST, 
Examiner in Chancery. 
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879 Order Certifying to General Term. 
In the Supreme Court of the District of Columbia, Sitting in Equity. 
Mackatt et al. 
v8. ia No. 8038. 
MACKALL. 


Ordered, this 7th day of January, 1884, that this cause be certi- 
fied to the general term for hearing in the first instance. 


CHARLES P. JAMES, 
Justice, &c. 


880 Decree. 
Supreme Court of the District of Columbia. In General Term. 


LEONARD MACKALL et al. : 
vs. Equity No. 8038. 
Brooke MAcKALL, Jr., et al. - 


This cause coming on to be heard at the first instance in general 
term upon the pleadings, proofs, and proceedings in the cause and 
having been argued by counsel, on consideration thereof it is, this 
a (28th) day of June, 1884, ordered, adjudged, and de- 
creed— 

That the deed of Brooke Mackall, Sr., to the defendant, Brooke 
Mackall, Jr., of February 27th, 1880, described in the bill of com- 
plaint, shall, as to lot No. 7, in square 223, at the southwest corner 
of Fourteenth street and New York avenue, in the city of Washing- 
ton, D. C., and the interest therein described and growing out of the 
same operate as a confirmation of the title, legal and equitable, in 
the said grantee, the defendant, Brooke Mackall, Jr., as to all the 
parties to this suit, and shall stand as a deed of conveyance for such 
purposes; but as to the remainder of the property described in said 
conveyance, not relating to said lot No.7, in square 223, the said 
conveyance shall be, and the same is hereby, adjudged and decreed 
to be inoperative, null, and void. | 

And it is further ——— and decreed that each party shall pay 


the costs incurred by him or them. 
CHARLES JAMES, J. 
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881 Supreme Court, District of Columbia. In General Term, May 
| 17, 1886. 


Session resumed pursuant to adjournment. 
Present: Chief Justice Cartter and Justices James and Cox. 


LEONARD MACKALL é al. 


U8 soos Equity. 


“ BROOKE MACKALL et al. 


Now come the plaintiffs, Leonard Mackall, Benjamin Mackall, 
Don Barton Mackall, Thomas Owens, and Louise Owens, by Mr. 
Henkle, their counsel, and pray an appeal to the Supreme Court of 
the United States from the decree entered in this court in the above- 
entitled cause on the 28th day of June, 1884, which is allowed, and 
the appeal bond is fixed at five hundred dollars. 


882 Inthe Supreme Court of the District of Columbia, the 26 day 
of June, 1886. 


LEONARD MAcKALt et al. 
v8. {No 8038. Appeal. 
BrooKE MACKALL. 


Know all men by these presents that we, Leonard Mackall, Ben- 
jamin Mackall, Don Barton Mackall, Thomas Owens, Louisa Owens, 
and , are bound unto the above-named Brooke Mackall in 
the sum of five hundred dollars, to be paid to the said Brooke Mackall, 
his executors or administrators ; to which payment, well and truly to 
be made, we bind ourselves and each of us, jointly and severally, 
and our and each of our heirs, executors, and administrators, firmly 
by these presents. 

Sealed with our seals and dated this 26th day of June, 1886. 

Whereas the above-named Leonard Mackall, Benjamin Mackall, 
Don Barton Mackall, Thomas Owens, & Louisa Owens have prose- 
cuted an appeal to the Supreme Court of the United States to reverse 
the decree rendered in the above suit by the said supreme court of 
the District of Columbia : 

Now, therefore, the condition of this obligation is that if the above- 
named Leonard Mackall, Benjamin Mackall, Don Barton Mackall, 
Thomas Owens, and Louisa Ownes shall prosecute his said appeal to 
effect and answer all damages and costs if he shall fail to a good 
his plea, then this obligation shall be void ; otherwise the same shall 
be and remain in full force and virtue. 

(Signed) MATTHEW G. EMERY. [sEAt.] 


Sealed and delivered in presence of— 
S. 8S. HENKLE. 


Approved 26 June, 1886. __ 
CHARLES P. JAMES, J. 
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883 AUTHENTICATION OF RECORD. 


Clerk’s Certificate. 


CLERK’s OFFICE, 
SuPREME CouRT OF THE DistTRIcT OF COLUMBIA. 


I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on 
file and of record in said office, and that said orignals together con- 
stitute the record of the proceedings of said court in this cause. 

Witness my hand and the seal of said court this 26 day of June, 

886. 


[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, 
Assistant Clerk. 


Justice’s Certificate. 


I, David K. Cartter, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 


. form. 


Witness my hand and seal this 26 day of June, 1886. 
D. K. CARTTER, [seat.} 
Chief Justice. 


Clerk’s Certificate to Justice's Official Character. 


I, R. J. Meigs, clerk of said court, hereby certify that David K. 
Cartter, whose genuine signature is subscribed to the foregoing cer- 
tificate, was at the time of signing and attesting the same chief justice 
of said court, duly ccmmnieionel and qualified. 

“ae my hand and the seal of said court this 26th day of June, 
[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr.; 
Assistant Clerk. 


884 District or CoLumsia, To wit: 


To Brooke Mackall, Jr., Robert Christy and wife, Catherine: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on the 
second Monday of October next, pursuant to an appeal filed in the 
clerk’s office of the supreme court of the District of Columbia, wherein 
Leonard Mackall, Benjamin Mackall, Don Barton Mackall, Thomas 
Owens, and Mrs. Louise Owens are plaintiffs and you are defendants, 
to show cause, if any there be, why the judgment in the said writ of 
error mentioned should not be corrected so that speedy justice be 
done the parties in that behalf. 
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Witness D. K. Cartter, chief justice of the said supreme court of 
the District of Columbia. 3 


Test : R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., Asst. CVk. 


Served by leaving copy in letter-box at office of W. Wil- 
loughby, Esq., solicitor for defendent, at 2.30 p. m., June 26, 


A. A. WILSON, Marshal. 


Endorsed on cover: District of Columbia supreme court. No. 
159. Leonard Mackall, Benjamin Mackall, Don Barton Mackall, 
Thomas Owens, and Louise Owens, appellants, vs. Brooke Mackall, 
Jr., Robert Christy, and his wife, Catherine Christy. Filed October 
12, 1886. 


TRANSCRIPT OF ADDITIONAL RECORD. 


os 


In the Supreme Court of the United States, y 
October Term,’ 1889. ae 
No. 159. 


Filed October 12, 1886. 


LEONARD MACKALL, BENJAMIN MACKALL, DON 
BARTON MACKALL, THOMAS OWENS, 
LOUISE OWENS, Appellants, 


v8. 


BROOKE MACKALL, Jr., ROBERT CHRISTY, AND 
HIS WIFE, CATHERINE CHRISTY, Appellees. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 
OF COLUMBIA, 


WM, H. MOORE, PRINT., 511 ELEVENTH ST. N. W. 
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Supreme Court of the Buited States. a 


LEONARD MACKALL et al., Appellants, 


v8. 


BROOKE MACKALL, Jr., Appellee. 


It is hereby stipulated that the copies of depositions of Leonard 
Mackall, Louise Mackall, now Mrs. Owens; Catherine Mackall, 
.now Mrs. Christy, and D. B. Mackall, taken :in the case of J. E. 
Martha Mackall vs. Brooke Mackall, No. 3, divorce docket in the. 
Circuit Courtof the District of Columbia, filed in the Equity Court 
on the hearing of this cause, and also the letter of Leonard 
Mackall, of March 5, 1880, designated in the cause as Exhibit 
J., shall be printed and made a part of the record in this cause 
in the Supreme Court of the United States, to have the same 
effect as though they had been made part of such record by cer- — 
tiorari for diminution of the record, but the same being subject — 
to all objections on account of incompetency or. immateriality as 
though made when first offered in evidence. 
| S. S. HENKLE, 


Counsel for mg 
W. WILLOUGHBY, _.. 
Counsel for Appellee, B. Mackall, Jr. 
Nov. 19, 1889. 


Copies of itions of complainants in divorce suit of Mackall vs. 
Mackall, divorce docket, No. 3. _ Filed by defendant as an Exhibit. ~~ 
in Equity, No. 8038, Mackall et al. vs. B. M Jr., et al, ~@ 
December 26, 1883. af 


LOUISE MACKALL. 


March 27, 1862. 
I am seventeen years of age and daughter of complainant. 
I have always lived at home. Eva, the youngest child, is 
five years old this month, (April, 1862.) For a short time 
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afier her birth mother had an old colored woman as a nurse. 
Sister Lilley waited upon her all the time. I was then going 
to school at Miss Hawley’s, but was at home until 9 o’clock 
in the morning and after 3 in the afternoon. J recollect that 
every day ma asked for different things, such as beefsteak and 
so on, and father would not let her have them. I have often seen 
her sit at the window and look over at the meat shop opposite 
and say she wished she had some. Father refused and said he 
could not afford it, and at the same time he kept horses and car- 
riage. For a long time her eyes were so crossed that she could 
not see across the room—she was very weak and complained of 
want of food. While ma was sick, after Eva’s birth, she used to 
lie on the little bed in the nursery, and father in his prayers used 
to pray at ma so that she could not stand it, and then she went 
in the next room. In his prayers he would speak of her extrav- 
agance and that she was bringing up her children in a wrong 
way, and implied that she was not religious and would never get 
to heaven. | | 

Ma never advised me, and so far as I know any of the other 
children, not to attend family prayers, but after a while we all 
stopped because he said things about ma and Sister Lilleyin his 
prayers, all except Brooke. I cannot fix the date, but it was 
some time after the trouble in Virginia about John Brown, 
the family separated into two parts, Brooke going with father and 
all the rest of the children with mother. ‘This was because at 
table, and elsewhere, before the children, he always found fault 
with and scolded at ma. He said she was not in her right mind; 
she was crazy; that he would send her across the Eastern Branch, 
and this in a dreadful rage, hallooing and screaming up stairs. 
This was the case nearly every day. Whenever we were sent to 
ask for anything to eat, or anything from the grocery store, she 
would send one of the children to his door, and instead of ans- 
wering the question he would turn on them and abuse us all. 
We finally separated from him and took two rooms in the third 
story; Brooke locked up and kept a fire there in the third room, 
and he and father occupied the second story. Ma, Sister Lilley, 
Covington, myself, Ben, Kate, Barton, Helen, and Eva occupied 
those two rooms, and when Leonard came we:had to put him 
into the little room with the boys. After a while we got Brooke’s 
room also; we cooked, washed, and ironed in the back room of 
the third story and ate there also. We had no assistance except 
Rose, who was there part of the time, and if ma hired a woman 
father would drive her out of the house. We had coal ; he never 
allowed us any wood, and when the coal gave out we had to use 
gas in a stove which we borrowed. He sometimes gave us hams 
to eat, and once he had ordered us not to makea fire in the stove 
in the kitchen, and we did make one to boil the ham, when he 


‘butter. We had tea for breakfast, plenty of baker’s bread; for 


pres HD 


came home and went into the kitchen and made an uproat and =—™ 
asked who had made that fire, and Margaret told him she had, ~ 
and he told her to put it out, but it might stay there for the 
present till the ham was cooked, but not to do it again; at 
times we made a fire in the yard and bviled the ham. The =~ 
very ham boiled in the kitchen he sent for; it was carried to his — 
room, the door was shut, and when the ham was brought out the ~—» 
best part was cut off. Ma cut out all our clothes, boys and all, | 
and made them with our assistance. | a 
He provided very sparingly for ‘the table; he did not giveus => 
good, wholesome food, nor enough of it; never gave us coffee nor | 


dinner we had generally, when we did not have ham, a little “% 
beefsteak, not enough, and it was not always sound—often it was © © 
spoilt ; sometimes potatoes, and one time he gave us some frozen . =) 
ones that made us all sick; no other vegetables, no eggs, not al- © 3 
ways plenty of sugar and tea, and when it was out we had some- — ¢ 
times great difficulty in getting it. We often sent a ham to Mr. , 
Sinoot’s to be boiled, as we could not boil it. a 
I do not recollect any interview between ma and father the: =| 
night she came from Bellefonte ; but late atnight. Brother Leon- — 
ard came to the door and father would not let him in and would ~ & 
not let any one go down to let him in, and when father went | 
down to the door ma locked the chamber door and tried to get >> 
Brother Leonard in, and father brought things and put them , 7 
against the door, and tried to break the door down. Brother  —* 
Leonard did not get in, and mother threw a pillow anda blanket © 
out to him, and he staid there all night; it was a drizzling rain. «— 
Father had been scolding all the evening since ma had come ~ 
home. | a 
In the fall of that year I remember father’s whipping Barton, — 3 
who was then about seven years old. Ma and_ Sister Lilley and  o9 
Covington had gone to Georgetown. He threw Barton on a low Vag 
trundle bed and sat on him and whipped him with a riding ~% 
whip. It was a very severe whipping, so much so that a colored Se 
woman who was there interceded for him. The whipping was ~~ 
so severe and the injury such that the next morning mothersent 4 
him up to Dr. Smoot’s for his advice. a 
Not long after this we were sitting in the parlor. Bendhad ~~ 
been to the circus; when he came home father took him up stairs. 3 
Shortly after this we heard his screams and went up into thé. ~= 
passage, and we met father and he told us to go to the room | 
where mother was. and rub her hands. He went down stairs <= 
and we went found mother on the floor, and Covey lifted herup. {| 
and put her on achair. Ben was in the next room. |. a 
Shortly after John Brown was hung we were all sitting in the ~—= 
nursery and.ima said we need not have tea, but in the placeofit 
F ’ > g 


some bread and preserves, and we went down into the dining- 
room. Covey went to the pantry to get a pot of preserves and 
brought it into the dining-room and spread some bread where 
we were. She fixed two plates to go up to ma and Sister Lilley 
in the nursery. She also sent some to father, who was in the 
parlor. Seeshe was in the dining-room. Bob, the servant, took 
the plates up stairs for ma and Sister Lilley. When we had fin- 
ished eating in the dining room we went up into the nursery 
where ma and Sister Lilley were. Ma had not commenced to 
eat hers and Covey took a piece off of ma’s plate to eat herself, 
and as soon as she got it in her mouth she went to the fire and 
spat it out and said it tasted like matches—like stuff you give 
rats, phosphorus—and Sister Lilley and ma were eating theirs ; 
they all tasted it, and ma said there was poison on the bread ; 
there was none on that we had. Covington and ma were both 
sick, and so was Lilley. Dr. Smoot was sent for and came. Fa- 
ther stopped Ben when he was going for tlie doctor, and then ma 
sentme. When the doctor came father met him and said it was 
only another excitement of ma’s; there was nothing the matter. 
He afterwards came up into the room and heard the doctor say 
it was poison. The doctor took the bread into a dark room and 
said it was phosphorus; the doctor then sent for medicine. ‘Those 
who were sick took powerful emetics, and while they were so sick 
father laughed at them and said it was just excitement. Ma asked 
him if he could not stop laughing would he not please leave the 
room. He did go out shortly after this. | 

Some time shortly before this we were all down in the parlor 
and Miss Mary Lee was spending the evening with us. Hearing 
Barton -screaming, ma went upstairs, and we soon heard her 
screaming. Weall rushed up stairs and met father on the steps, 
and he said: “I did not strike her.” Sister Lilley got up first 
and we just after. We found ma on the floor just inside the little 
room, a little way from where we met father, and we brought her 
down stairs and set her on a chair, and found she had a large 
knot bruised on her forehead, her hair was disordered, and she 
had fhe appearance of having had a struggle. No one asked 
father what was the matter. 

In the summer of 1860 there was a great quantity of coal ashes 
and dirt piled up in the yard, and the cellar was damp and very 
dirty. It had not been cleaned out for a long time and the 
effluvia from them was very offensive, even up to the third story 
where we were. Ma had often, through the children, asked fa- 
ther to have it cleaned, and he always refused. At last ma hired 
a man herself to have it done and taken away, and father came 
home from the office, while he was at work, and asked the man 
how dared he take it away without his permission, and refused 
to pay for it. It made the family all sick, and ma had to give 


the man camphor while he was removing it. Dr. Hagner was . 
first called in. He prescribed and ordered chicken soup, but 
father refused to furnish medicine or get chicken. Aboutaweek 
after Dr. Hagner had been called, Dr. Magruder was called in 
and he ordered medicine and chicken for broth, and then father 
rocured them; but he did this only once or twice. I heard | 

r. Magruder tell him he must give them things to eat and not 
starve them. 

The night of the day on which the case of King and Burchell 
against him was tried, father came into the parlor where ma, 
Sister Lilley, Covey, and myself were sitting, and reproached Sis-. 
ter Lilley and Covey with having sworn falsely against him, and 
told Sister Lilley to leave the house that night, that he would 
a support her any longer. I do not recollect how the matter 
ended. ; 

About a year last August we had a servant girl named Rose 


in the house, who kept concealed from father, and she was the 


only help we had then. Barton and Covey were sick. Father. 
discovered that Rose was in mother’s room one night and came 
in forcibly and took her out, kept her locked up during the 
night, nd. early next morning took heraway.:-A few days after- 
wards I went with mother and saw her in a slave-pen in Alex- 
andria, and have never seen her since. She was about twenty 
years old, had grown up in the family, and mother was very. 


much attached to her. 
: LOUISE MACKALL. 


Sworn to and subscribed by said Louise Mackall after the 
the same had been carefully read over to her by me, in my pres- 


ence. | 
WM. R. WOODWARD. 


CATHERINE MACKALL. 


TuEsbDAyY, 29th April, 1862. 
Catherine Mackall, aged 14, daughter of complainant and de- 
fendant. 


Since the separation of the family we have had to do all — a 


the cooking, washing, and ironing; it has been done in the — 
third story, the — being done in the back room. in the 
third story of the back building; the work has been principally 


done by ma and the children. We slept in the same third story; : . 


there were three rooms in the third story—at first Brooke had 
the back room and kept it locked; he slept down on the second 
floor in pa’s room, and ma forced open the door and took 
sion of the room. We had no fire in the kitchen; the fuel was 
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kept in the cellar; there was hardly ever any wood there and 
not much coal, so we could have only one fire; ma and Sister 
Lilley did the washing and ironing and mending for themselves 
and the children—once we had a white woman to assist; ma 
and the children did the house cleaning, scrubbing, &c.; one 
summer, nearly all the time, we had to use gas, because there was 
neither wood nor coal, and then pa had the gas turned off. Pa 
furnished the table; Brooke went and got them; we never had 
anything much but potatoes and plenty of bread, and sometimes 
a beefsteak, and sometimesa ham. The beefsteak was coarse—aw- 
ful beefsteak. We did not all the time have as much as we 
wanted; I used to go, by ma’s direction, to him and asked him 
for sugar and tea and other things; he would scold and go on, 
call us names, say she was crazy; but‘I could not get them un- 
less Brooke chose to go and get them; this continued until ma 
got an allowance from the court to get them herself. I never 
knew pa to strike ma, that is, I never saw him do so; but when- 
ever he met her I have heard him say:to her she was crazy, and 
he would abuse her, but I can not recollect the words. I saw 
him once wrench a stick out of her hands; Covey was in the 
kitchen getting ma some dinner, and something occurred there, 
and pa was putting Covey out of the front door; she hallooed 


and we all ran down and found pa and Covey in the passage ;. | 


ma had a little ruler in her hand, and pa wrenched it out of her 
hand by twisting it round; and once we heard Barton erying 
up stairs; we all went up, and [ saw ma in the nursery with a 
large bump on her forehead; at another time, hearing a noise 
up stairs, I started to go up and met pa on the steps, and found 
ma in the back room of the second story and the children car- 
rying her into the front room, where they put her into a large 
chair and chafed her hands. 

I can’t recollect the times when these things happened, but 


think they were both before the family separated. 
KATE MACKALL. 


Subscribed and sworn to by said Catherine Mackall after hear- 
ing the same carefully read over to her by me, in my presence 


and before me. 
WM. R. WOODWARD. 


BARTON MACKALL, 


Ten years old, son of complainant and defendant. 

A good while ago, I can’t say how large I was, ma went to 
Georgetown, and [ went with her as far as Mrs. Smoot’s, in the 
ufternoon, about 4 o’clock. I staid there about an hour. When I 


came home father was sitting on a bench at the door, and told 
me to come up stairs, he wanted me. I followed him; he took 
me into ma’s room. He put me on the bed, and went to look for 
the riding whip. Then he came and whipped me. He took my 
antaloons down and whipped me on the bare skin with the rid- 
ing whip. He held his hand of my head and pushed my face 
down in the clothes. I think he sat on my head part of time. 
Next morning ma laid me on the floor and examined me, and 
there was a place raised up high here, (showing the scrotum.) 
She then sent me and Brother Leonard to Dr. Sinoot’s, and he 
examined me and prescribed a truss.. Never had any such thing 
before. We had an old truss,and ma sent it down by me to the 
saddler’s, and he fixed it, and I wore it for some time till I got 
nearly well. | 3 
After this, one day about dusk, pa saw me playing with some 
boys around the corner, and told me to go home and go to bed. 
After a while he came in and whipped me with his hand. I was 
then undressed. I hallooed, and ma ran up stairs, and he went 
out and met her in the passage. I could not see what in 
the passage, but I heard her halloo. She hallooed as if she was 
hurt. She then called to me to come out. I went out, and he 
was standing in the passaye a short distance from her. ‘The other 
children then came up, and I think pa. went back in the room 
ngain. Ma and all the children went down to the nursery, and 
when we got there she had a bump on her head as big as an egg. 
I was often sent by ma to pa to ask for sugar, tea, and market- 
ing, and sometimes for shoes and clothing. He was very cross 
and refused them. Sometimes he would say ma was deranged, 
and she ought to be carried across the Eastern Branch, and she 
ought to cut the children’s throats and throw them in the river, 
and not be sending such messages to him. 


Cross-examined. 


Did you not say in the presence of A. J. Jones that it was not 
true that your father had beaten you so as to cause a rupture,and | 


that he i." not beaten you at the time alleged? © 
No, sir. | 
Direct. 


I know A. J. Jones. Ido not recollect that I ever had any 
conversation with father or Mr. Jones in father’s room at the office. 
I have spoken a few words to father there. I know that father 


did whip me, and I did jhave a rupture at that time. 
D. BARTON MACKALL, 


Subscribed and sworn to by said Barton Mackall, after being 
duly and carefully read over to him by me, before ine. 
: WM. R. WOODWARD. 


ae SEs. 


LEONARD MACKALL, 


Twenty-five next October, son of the complainant and defend- 
ant. 

‘Until this winter for several years past I have been absent 
from home a great deal. I have observed the manner and con- 
duct of my father towards my mother, when I was at home, for 
several years. They were, both manner and conduct, very violent; 
I have seen him strike her on one or two occasions. He struck 
her with his hand, this in the presence of the children. I re- 
member on several occasions, sometimes before day-break in the 
morning, he came up stairs into my room while I was in bed, 
and would lie on the bed alongside of me, and would say he knew 
he had an awful temper, and would do and say things to mother 
he was sorry for afterwards, He said he would swear that as 
long as he lived that he would never use a harsh word to her 
again. That would happen sometimes as often as two or three 
times ina week. On one occasion, at my Uncle Benj. Mackall’s, 
at Langley, Va., he slept with me during the night; in the 


morning we laid in bed for an hour or two, both awake, and he 


would say he thought mother was out of her mind, and he would 


_make an effort to do everything to please her. That she had 


always been a good and faithful wife to him; that she was the 
smartest woman he ever saw, and that she dressed the children 
as handsomely with as little money asany oneelse. In the same 
conversation & said he had struck her when he was angry, and 
was always sorry for it afterwards. He said he knew his temper 
was very violent, and always prayed to the Almighty to change 
his disposition. 

For several years past, on occasions when I was at home, I 
have known the children to have hardly anything to. eat, and 
have heard him say he hoped to be better off one of these days. 
I have heard him tell the children he would give them each a 
cent apiece if they would not drink sugar in their coffee and 
would abstain from butter. : 

The supply of, fuel has also been very scanty; sometimes there 
was fire in the kitchen and sometimes not. During this time he 
was keeping two horses, sometimes three, and two carriages and 
a buggy. Fora number of years past father and mother have 
not occupied the same chamber, and there has been no inter- 
course by conversation or otherwise. Sometimes: they would 
meet in different portions of the house, and -he would tell her of 
her faults, and that she would regret it at some future day. He 
complained of her not coming to prayers fn the morning, nor to 
the breakfast table; that she would read novels till one or two 
o’clock at night, and slept too late in'the morning. This he said 
in a rough, tantalizing manner. He would say to herin the 
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she would never sit at the table with him, because he was always 


to open it, and father put 


' still at the window. Dr. Magruder and Colonel Irwin then left; 


T got on an adjoining shed, and foun 
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of the children she was deranged. [In reply, she said : a 


abusing an eee _ yomere De that she would not attend 
his ers use she thought they were very sinfu vin: 
wis peated at her all the time instead: of 
Almighty—that he was telling her her faults in his Dia 
saying that she was leading her children to the devil. . = = & 
One night I was coming from the theater with Dr. Magruder. = 
and Colonel Irwin; when I got to the house I found mother and © j 
some of the children at the windows crying. Mother me. 
father had locked the front door and said I should not 
and that they were fastened in their room; that father and 
had taken possession of my room. 1 went to the door to 
is head out of my room window 
asked Dr. Magruder if he took sides with his son. Dr. ae 
replied he did not understand why he had locked me out. as 
said I had been going to places where he had told me not togo. “3 
The doctor said he had known me for some time, and did not - & 
think I would oppose father without a reason. Mother thensaid ~ 
she was afraid of her life, and asked the doctor if he could net ~~ ™ 
get her outof the house. I do not remember his reply. Ithen = 
said I would go somewhere else. The doctor invited meto his = 
house, and ma said, “No, you must. stay by me.” Father was ~~ 


I staid there. Mother asked-me if I could not getaladderto % 
get up tothe window. IsaidIthoughtnot. I then wentaround . | 
to the back of the house and tried to get into the back bu i 
father and Brooke rs 
ing out of the window, and I then got down and went roundin | * 
front of the house again. Mother then threw me two blankets ~~ 
out of the window, and I laid down under the front porch. It ~ 
was a rainy, disagreeable night; I think in the spring. I went = 
into the house next morning and saw my father there, but have ~ 
slept there again till this last winter. an 
Last December my eldest sister, Lilley, was very ill, and for ~% 
several days there was no fuel in the house except what my ~~ 
brother Ben would get around among the neighbors. Father ~ 
knew this, for I have heard him tell of it day after day. The ~ 
family were all suffering, as the weather was very cold, and it ~ 
was with difficulty we could get fuel to cook. oe? 
I have often heard my father tell mother he wishe! she would | & 
leave the house and go to Bellfonte to live, for she prejudiced ~~ 
the children against him. She said she would go but for her »7 
children. ae 
I have seen a mark of violence on mother’s héad a ago 7) 
last winter, but I do not know how it was made, er y hear- . 
say. L. MACKALL. ~~ 
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' Leonard Mackall states to me that shortly after the foregoing 
testimony was reduced to writing he left the city of Washington 
and hath lately returned to this city, and now appears before me 
and makes oath according to law that the facts stated therein are 
true to the best of his knowledge, recollection, and belief. I have 
very great doubts as to my authority at this time to take this 
“jurat,” but do so at the request of counsel, submitting the ques- 
tion of authority to the judgment of the court. 
WM. R. WOODWARD. 

SEPTEMBER 14, 1865. 


(Exhibit “J.” Filed by defendant during course of testimony. 
See page 722.) 


806 TwetrrH Street N. W., March 5, 1880. 


Dear Fatuer: I received your message by Barton and return 
the articles as you requested, and which I only took from your 
room at your express desire. I cannot imagine what I have 
done to have been refused admission to you while you were sick, 
for I faithfully nursed you for two weeks and should have con- 
tinued my care and attention had you not permitted, perhaps 
fimrncted, the wise Brooke to drive me away. Of his insultin 
manner to me I will say nothing; but his insults to Kate an 


Ginnie Scott they will never overlook, the latter particularly. I 


have been compelled to confine my inquiries as to your well- 
being to your physician, and shall still do so, not intending to 
intrude myself on you, unless you should express a wish to see 
me. 

I will be obliged if, after you have finished with them, you 
will return the articles which Kate loaned me for your use, either 
to her or to myself. I am much pleased to know you are so much 


better, and hope will soon be about. 


Very truly yours, 
E. D. F. B. L. MACKALL. 
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LEONARD MACKALL, BENJAMIN MACKALL, 


Don Barton MACKALL, THomas Ow- 


ENS, AND LouIsSE OweENns, 


RY ia No. 159. 


Brooke MACKALL, Jr., Ropert Caristy, 


AND HIS WIrE, CATHERINE CHRISTY. 


APPEAL FROM THE SuPREME CouRT OF THE [DISTRICT 
OF COLUMBIA. 


BRIEF OF S. S. HENKLE AND R. M. NEWTON, FOR APPELLANTS. 


STATEMENT OF THE CASE. 


The bill in this case was filed by the appellants in 
the court below to set aside a deed purporting to have 
been executed by Brooke Mackall, sr., to his son, 
Brooke Mackall, jr.,on the 27th day of February, 1880, 
conveying a large amount of property situate in the 
cities of Washington and Georgetown, the considera- 
tion named in the deed being “ services performed, 

Y moneys advanced, and five dollars, lawful money of 
the United States in hand paid” to the grantor. 


The grantor was about 80 years of age at the time 
of the conveyance, and had been since the 10th of 


January, 1380, confined to his bed by a most painful 
wnd progressive illness of which he died on the 7th 
of March, 1880. 


No money was in fact paid at the making of the 
deed nor was the vrantor indebted to the vrantee for 


moveys advanced, or for services rendered ; but on the 


contrary the grantee who was then about 58 yeours of 


age had all his life lived upon his father’s bounty and 


means, and with trifling exceptions, had never earned 
anything for himself. 


That when he was a youth of 18 or 19 years old he 
bezan to acquire an influence and control over his 
father, which he used to make trouble and dilieulty a 
between his father and mother and the other children. 
That by his influence the breach between his parents 
was kept open and finally culminated in a decree of 


divorce and alimony in favor of the mother. That 
through all these tamily troubles Brooke was the ac- 
tive and avyressive representative of his father; that 
he took his father away from his homeaud, exeepting | 
for short intervals now and then, when his father : 
broke away and asserted himself for a little time, he , 
kept him in subjection and nnder domination down to 

the time of his death. He lived with his father at | 
hoarding houses, paying his board and furnishing 
him with scanty clothing, and giving him seareely 
any money at all,so that the old man constantly coin- , \ 
plained that he hadn’t money to pay street-car fare or «< f 
to put in the contribution-box at church; that the ’ 
father lived in dread and awe of the son, and in his 

presence had no will or purpose of his own; that the 


old man was possessed of a large real estate, much of zs 
which consisted of unimproved lots which were not 
very productive, but the ineome from his property 
would have handsomely supported him, and paid all 
his taxes, and left him a surplus. 
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That Brooke usurped ‘the management of all his 
father’s property and affairs, collected his rents and 
income and spent it to live upon and for his own pur- 
poses, without even telling his father what he did with 
it; that he would give him no information as to his 
own affairs; that he used the income of the estate, 
and let the taxes accumulate until much valuable prop- 
erty was eaten up by the taxes, interest, and penalty. 

That sometime prior to his last illness, the old man 
discovered that Brooke had collected $2,700 from the 
Government for rents due to him, and that he had 
concealed the fact from him. The old man had been 
looking to this money to relieve himself with. When 
he found Brocke had it, he asked him for some of it, 
but Brooke refused to give hit any. He was greatly 
hurt and went about amony his other children and 
friends complaining bitterly of Brooke. On the 
9th of December, 1879, he made a will giving all his 
property to his other children and cutting Brooke off, 
assigning as the reason therefor in the will that 
Brooke had had many and large advances from his 
estate, and that it would be unjust to his other child- 
ren to give him any more. 

The father was shortly after taken down with bis 
fatal sickness; that Brooke managed after two or 
three weeks to drive off his brother Leonard, who had 
been nursing him, and employed a nurse himself; 
that he then, almost entirely kept the other children 
and relations from seeing his father, and that the old 
man, being weakened by age, sickness, and subjection, 
Brooke without any consideration whatever, and with- 
out the benefit of the advice of any person, got from 
him the deed by which he stripped himself of every- 
thing he had in the world. 

The plaintiff claimed that the deed was frandulent and 
void, and prayed that it might be set aside and can- 
celled. 


ate as a confirmation of title, legal and equitable as to 
lot No. 7 insquare No. 223; but as to all other property 
described in the deed, it was decreed to be iioperative 
null and void. 


ASSIGNMENT OF ERRORS. 


Ist. The court below erred in decreeing that the 
deed should operate as a confirmation of title in the 
grantee as to lot No. 7 in square 223, but should have 
decreed that the deed was wholly fraudulent and void 
for all purposes and have set it aside entirely. 


2d. The court erred in holding that the deed was 
good to convey title to one piece of the property, and 
null and void as to the residue of the property. It 
was either good or bad, but could not be both. 


SYNOPSIS OF TESTIMONY. 
The appellee the cause of the family troubles. 


Testimony of Leonard Mackall, page 34, answer 133 
to and inclusive of answer 143, page 35: “ He, the ap- 
pellee, lived with my parents for a shorttime. During 
the winter he lived in Indiana. He was employed by 
the firm of Culberson & McCord. Mr. Culberson, one 
of the firm, was a cousin of my mother. My mother 
induced Mr. Culberson to give Brooke a situation. Af- 
ter Brooke went to New Albany to live and was em- 
ployed he wrote a letter to my father complaining of 
his treatment. My mother wrote to Brooke in reply 
begging him to remain, telling him that the hard work 
would be only for a short time, and that she wished 
to make a business man of him. On his return home 
my mother stated to father” that she was sorry Brooke 
had returned; that she thought he had better have 


The court below decreed that the deed should oper- 
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staid to learn the business.”. “Soon after Brooke’s re- 
turn from Indiana he commenced to make trouble in 
the family by reporting to father each and every day, 
on his return from the oflice, matters connected with 
the family, getting the children punished, also, the 
servants, for anything that did not please him; or in 
other words, he Kept the house in a tumult, at all 
times.” “At one time my mother wanted to get some 
vroceries and found where they were Kept that the 
door was locked and that Brooke had the keys. Mother 
sent ny eldest sister, Lilly, to get them from Brooke. 
During the conversation Brooke struck Lilly over the 
head with the keys. At another time he told father 
that I had taken the horses and carriage to use for my 
exclusive pleasure, knowing that father would be very 
angry. This is only a sample of what would occur 
every day on my father’s return from the office.”, “I 
have on several occasions heard my mother advise my 
father to send Brooke from the house to prevent the 
turinoil, and afraid of a breach that might vecur be- 
tween herself and her husband, which she believed 
would be brought on by Brooke’s interference in fam- 
ily matters.” 


CROSS-EXAMINATION OF APPELLEE, P. 326. 


Q. “ Where were you living in 1859? 

A. Part of the time I was in Indiana, and part of 
the time at my father’s residence, 1905 Pennsylvania 
avenue.” 

Q. “ What caused you to go to Indiana? 

A. My mother’s cousin, Mr. Culberson, came on here 
some little while before I went. My mother said she 
Was anxious for me to zo west, and that he would give 
me a place in hisestablishment. * * * My mother 
kept advising me togo. * * * My father did not 
want me to go. 
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Q. “ How long did you remain in Indiana? 
A. About three months.” 


TESTIMONY OF MRS, LOUISE OWENS, P. 75. 


A. 22. “We (Brooke Mackall, jr.) went away to 
New Albany | believe. * * * He returned from 
New Albany soon afterwards. I remember the eve- 
ning he returned we were out driving—my father and 
ourselves. brooke came down the steps as the car- 
riage stopped, asked where the stable was (the horses 
were kept at a livery stable then, I believe), took the 
reins and has kept them ever since.” 

(). 31. same p. Please describe the interior arrange- 
ments of the house, 1905 Pennsylvania Avenue, which 
was your home during and before 1859? 

A. It is a large house and had at times 14 rooms. I 
think it was two-stories high, having two large parlors 
and kitchen, and another room back on first floor, and 
three rooms on second floor in main building and two 
in back building; on third floor there were three 
rooms and besides there was an attic used for storing. 

Q. 32. “ Did your father and the defendant Brooke 
Mackall, jr., always live with the .family in this 
house ? ” 3 

A. “They did until about the time proceedings for 
divorce, or separation were begun. 

A. 35. My brother Brooke and father occupied the see- 
ond floor, three rooms, separately from the rest of the 
family. 

(See also p. 78, answers 42—43-46-47). 

Q. “During this period of time please state the gen- 
eral manner in which your mother and the members 
of the family, with her in the third-story lived as to 
the necessities of life ? 

A. We lived in a state of siege, with the gas turned 
off, no servants, no fire in the kitehen and the kitehen 
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not used. Provisions were very scarce and very hard 
to vet, and when the children went down to the door 
to ask for provisions if they got beef-steak or sugar it 
all came through Brooke, and steaks were geneally 
kept between the two beds. We received these things 
about 4 or 5 o’clock in the evening, and the steaks 
were not always good, and it was quite a delicacy to 
get them. The cooking was done in the third-story 
back room. on a little coal stove, not a cooking stove.” 
“ They, (the appellee and the grantor) slept together, 
walked out of the house together, and I don’t think 
srooke ever left my father’s side. He was his shadow, 
and we never saw one without the other.” 

Q. 45. “ Do you remember any acts ever occurring 
upon the part of the defendant, Brooke Mackall, jr., 
towards anyone of the children in respect to any at- 
tempt to inflict punishment upon them? 

A. | remember scenes which took place at the door 
down stairs; the children said they were badly 
treated.” 

A. 46. “ | remember during the sickness of Eva, my 
youngest sister, of my going to the Treasury Depart- 
ment to see my father to ask for fuel and provisions 
and medicine for the child, who had the scarlet fever. 
I saw my father; told him of the state of affairs---the 
want of everything—in the presence of Brooke, who 
was as usual by his side. Brooke took father out into 
another room in the same hall, I did not know which 
one, nor where he went, and Brooke returned to me, 
and among other things, he said, the day would come 
when I would think he was noi such a bad boy. I 
then told Brooke that I would sit there all day until I 
vot an answer or saw my father; | sat there until the 
closing time came without getting an answer, and 
Brooke came into the room, got father’s hat and coat, 
-arried it to him, wherever he was. I returned home, 
told my mother the result of my visit, and Eva died 


that night.” 


“| remember of 


often hearing my mother say that she wished he, 


Brooke Mackall, jr., had stayed in Indiana.” 


Testimony of Don Barton Meuckall, p. 157. 
A 86. “We had a lone conversation, and | told him 


that we, his wife and children, regretted the separa- 


tion as much as he did. 
the mistake he lad made in not taking mother’s ad- 


vice, and letting Brooke remain out west, as he be- 


ile said 


he eould 


now see 


lieved he would now be surrounded by his family if 


he had not broucht him home.’’ 


Do. p. 145, 
time he said 


A. 190. 
he made 


ih 


Brooke from the west.” 


Testimony of Col. Robert Cliristy, p. 186. 


“T remember very forcibly the 
inistake in bringing home 


A. 150. * Mrs. Mackail’s opinion as expressed to me 


was that the estrangement was chiefly‘due io Brooke’s 


influence over her husband.” 


Testimony of Peter Carroll, p. 199. 


A. 12. “ He, (Brooke Mackall, senior), always showed 
the kindest relation towards his wife as faras I know, 


during the 


first years of my 


acquaintance. 


Atfter- 


wards, it became apparent that there was a disagree- 


Q. What was the cause of its being apparent to yon | 


iment in the family.” 


that there was this disagreement? 


, 


A. The cause was that Mrs. Maekall sent for ine one 
day and made an appeal to me about the conduct of 
her son, Brooke, who, she said, was the cause of the 


trouble between herself and husband. 


She said that 


her husband refused to give herself and family sup- 
port on account of Brooke coming between her and 


him.” 


“Testimony of Mrs. 


Louise Owens—p., 7: 


», Ques. 25. 
Please state, from your general observation, the char- 
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acter and style, for the comforts of genteel living of 
your father’s mode of living in 1859. 

A. Everything was plentiful and everybody happy. 

Q. 26. Do you remember; or is it within your 
knowledge that this condition underwent any change 
during the year 1859, or afterwards? If so; please 
state the same. 

A. Everything changed from light to darkness, and 
words would fail to describe the pictures which took 
place—I mean the privation and want which ensued.” 

A. 27. “I heard my mother say often that if Brooke 
had stayed out west, there never would have been any 
! family trouble.” 


ROR RE cc MSC ng, 


THE TESTIMONY SHOWS THA‘ IN 1873 THE. GRANTOR EN- 
TERTAINED THE DESIRE TO RETURN TO THE 
HOME OF HIS WIFE AND TO BE 
REUNITED WITH HIS FAMILY. 
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: Testimony of Col. Robert Christy, p. 173. 

A. 40. “ His (the grantor’s) relations to my wife and 
children during the time that [ knew him were ex- 
ceedingly pleasant ; he always expressed to me, great 
affection for them when I met him, though he rarely 
visited them; although I frequently invited him— 

| I lived in a part of the city somewhat remote froin 
; him. I think his relations, during the period of 
which you speak, with so many of his children as were 
in the City of Washington, were exceedingly pleasant 
and affectionate.” 

Q. 41. “Had you any reason tosuppose that he did 
not have the usual affection for his children, as to all 
his children, other than Brooke down, to the last time 
you saw himand conversed with him? A. “I had not.” 


The action of grantor, first taken in connection with 
an attempt at reconciliation with his wife, was to 
“ realize” some money. 


10) 


Testimony of Col. Robert Christy, p. 165. 

A. 3. “ The first matter that | remember or can now 
recall, was a deed of trust, which was given to one Mr, 
Hill, and ont of which Mr. Mackall, sr., realized some 
few thousand dollars, and which was the only money, 
during my acquaintance with Mr. Mackall, sr., that I 
know to have been under his control, or to have been 
used by him.” 

Do. p. 169. Q. 17. “Do you recollect a quarrel, or 
the result of a quarrel that occured between the de- 
fendant, Brooke Mackall, jr., and the decedent, in 1873 
or 1784?” 

A. “1 don’t know that I reeall any quarrel, though 
I think there was a separation between them, and 
this is the time of which [speak of his having realized 
money on the Hill deed of trust.” 

(J. 18. “ Was this realization of money by the de- 
cedent during the interval of separation from Brooke 
Mackall, Jr. ?” 

A. “ | so understood.” 

Do. Q. 48. “ In what manner did the decedent realize 
the money you have stated he received on a deed of 
trust executed to Hill?” 

A. “T ecannot say, beyond the fact that it was derived 
through the deed of trust.” 

Q. 49. “Is it, or is it not, a fact derived from your 
statement, asa deduction therefrom, that the cestué 
que trust received the money you have referred to, by 
reason of the appointment of the trustee Hill, or a 
sale effected by him as trustee?” 

A. “I have no doubt it was in one of the manners 
indicated in the question * * * 

Q. 50. “When was this money received by the 
decedent ? ” 

A. “Tam unable to state with any accuracy, but I 
think it was as early as 1873.” | 
Testimony of Leonard Mackall, p. 64. 
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A. 434. “ My father, in spring of 1873, rortgaged 
some property on 224 street. A portion of the inoney 
he used in buying a pair of horses, a dog wagon, anda 
buggy.”’ 


Previously to this time the grantor had received an 
invitation from his wife, Martha Mackall, to return 
to her and to live with her. 


Testimony of Leonard Mackall, p. 37. 

A. 164. “T ean remember another instance of receiv- 
ing a note from my mother, directed to my father, she 
requesting me to deliver it. Father stated to me, some 
days after the delivery of this note, that it contained 
a request for him to return to her and his family. 
that he had made up his mind to do so; that Brooke 
had made threats what he would do if he did.” 

Testimony of Mrs. Louise Owens, p. 80. 


A. 57. “My father came to the house to visit, and was 
always pleasantly received by my mother, and my 
father told me that he had received a letter from her 
asking him to come home.” 


Testimony of Mrs. Rosalie W. Mackall, pp. 162-163. 


A. 31. “It was during this walk that the question 
of marriage was brought up, when he, father, told 
me that he had once received a letter from his wife, 
begging him to come back to his family, ‘and to let 
by-gones be by-gones,’ and he said ‘ I believe if Brooke 
had let me alone at that time, and had allowed me to 
follow the dictates of my own inclination, I would have 
done so.” * * The above conversation occurred 
during the winter of 1879. 


DURING 1873 THE GRANTOR VISITED HIS WIFE AND CHILDREN 
AT 1905 PENNSYLVANIA AVENUE. 


Testimony of Leonard Mackall, p. 37. 
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A. 164. “* * * * Inthe summer of 1873, father, 
every pleasant evening, would visit iy mother’s house 
for the purpose of taking my sisterstodrive. * * * 
liis visits always seemed to be pleasant to him. On 
those occasions my mother would bring him some- 
thing to eat. He would always be invited by my 
mother and sisters to come and see them often.” 


Testimony of Mrs. Louise Owens, p. 80 : 

A. 58. “It was then my father bought horses and 
carriaves and drove out with his daughters, every 
evening, and told me to take my mother driving in 
the buggy in the morning, 1 driving.” 


As soon as the appellee discovered the above action 
of his father, he left the boarding house of his father, 
and himself, and went to the home of his mother, in 
order to prevent a reconciliation between his parents, 


Testimony of Mrs. Virginia Parker, p. 208: 

Q. 25. “ When did the deceased leave your house ? 

A. “TI can’t be correct as to dates, but it was during 
the spring or summer of 1873; his son left first.” 

Do. same p. Q. 29. “ Please state the circumstances 
connected with Brooke Mackall, jr., in his act of leav- 
ing your house ?’’ 

A. “ He made no explanation to us why he left. One 
day, in his father’s absence, he went into their rooms 
and took his baggage, and broke open the wardrobe 
door, took his clothes and left.” 

Testimony of Leonard Mackall, p. 63: 

P. 63, A. 433. “In the spring of 1873, - 2 e 
Brooke came to my mother’s and induced her to let 
him have a room in the house * * * which she 
permitted him to do.” 


Testimony of Don Barton Mackall, p. 135: 
Q. 76. “After fall of 1869 where did you live ?” 


a meta ieee 


ae 


oN RNa ict aI we OS ea BROS ae 


6 a Bly ow eared et 


ed a Le WOR a Bkaey ot 


iB 


A. “IT returned to my mother’s house and remained 
there until her death.” 

Q. 77. “ When did she die ?”’ 

A. “In February, 1879.” 

Do. p. 136. A. 78. “ My brother, Brooke, came there 

* * * and lived some time, but I don’t 
know how long.” 

Do. p. 187. A. 3. “1 don’t remember of his visiting 
there befre that time.” 

Testimony of Leonard Mackall, p. 64: 

Q. 437. “ What was the purpose of the defendant in 
chinging his place of residence to your mother’s 
house?” 

A. “ Father has stated to me, that he believed it was 
done to spy on him.” | ; 

Do. p. 64. A. 435. “On one oceasion I remember, 
during Brooke s sojourn with mother, of Brooke going 
out on the pavement and seeing my father while he 
was sitting in the warriage. I do not know what the 
conversition was. but I saw my father waiving Brooke 
off, with his hand, telling him that he did not wish to 
have anything to do with him.” 

Testimony of Mrs. Louise Owens, p. 80: 

A. 58. “ My mother has often said that she had no 
doubt that Brooke came to the house, and asked her 
by surprise, to prevent father returning home.” 

Do. same p. and answer: “On one occasion I remein- 
ber of Brooke coming down the front steps and going 
out to the carriage and protesting aginst his behavior. 
They seeined to have angry words, Brooke not approv- 
ing of his father buying the horses, or taking us 
riding, I don’t know which, and Brooke returned up 
stairs, and I remember him stooping down on his 
knees, looking at my father. This happened once or 
twice, I believe.” 

Do. same p. Q. 60. “About how long did the defend- 
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ant, Brooke Mackall, jr., reside at your mother’s ?” 
A. “I really forget now; I think it was a week or 
two; perhaps longer.” 


in January, 1874, the grantor took a definite stand 
of resistance to the undue influence of the appellee, 
in the appointment by him of Leonard Mackall, trus- 
tee, to control his real estate. 


Testimony of Leonard Mackall, p. 17. 

(). 14. “ Were you or were you not, ever trustee of 
your father? ” 

A. “I was.” 

“When were you appointed trustee?” 

A. “In the winter of 1874.” 

Do. p. 18, A. 29. ‘ He sent for me and told me that 
he and Brooke had quarrelled, and that he had stood 
his abuse long enough; that he had left him without 
a dollar, and without any means of getting anything 
to eat, and that he did not intend to snbmit to it any 
longer; that he intended to have a new trustee. He 
askeu me who was the proper one to be the trustee. 
[ advised him to see Col. Christy, my brother-in-law, 
and see if he would not accept the trusteeship. 
Father agreed with me, and we both went to see Mr. 
Christy, who refused on the ground that he was his 
son-in-law. Father then told me that I would have 
to be the trustee. I[ told him that I would on one 
condition, and that was, that he would have no fur- 
ther business transactions with my brother, Brooke.” 

Do. p. 18. Q. 25. “Did he execute to you at this 
time a deed of trust?” 

A. “He did.” 

Do. same page, A. 24. “After the deed of trust 
was given me he directed me to draw the rents and to 
take complete control of all his affairs.” 
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Do. p. 19, A. 21. “1 collected the rents from some of 
the tenants the first month. Those that refused to 
pay ine said that Brooke Mackall, Jr., had been there 
and had directed them not to pay to anyone but to 
himself.” 

Do. p. 19, A. 31. “1 collected rents from some of the 
tenants in Georgetown, and was refused by others on 
the ground that they did not know who to pay.” 


He continued to assert his rights as owner of said 
property by instituting through his trustee, Leonard 
Mackall, action of ejectment against Richards. 


Testimony of Leonard Mackall, p. 21. 

Q. 42. * Did you institute a suit of ejectment for 
your father against Alfred Richards and others? ” 

A. “IT did.” | 

Do. same page, Q. 44. “Who was your counsel in 
the action against Richards ?” 

A. “ Mr. Willoughby.” 

Do. p. 22, A. 49. “ I went with father on two or three 
occasions to see Mr. Willoughby in regard to the then 
pending suit of ejectment. During his illness we had 
mnmany conversations. He was very anxious that the 
suit might terminate in my favor as the plaintiff in 
the case. He spoke of Brooke’s inanagement of that 
property. He stated in his conversation that Mr. 
Emory had sworn that Brooke had shown hima deed 
for this property in dispute; that he never had given 
Brooke a deed, and that if a deed was shown to Mr. 
Kmory it was a forgery.” 

EXERTIONS MADE BY GRANTOR AGAINST THE ACTS OF CO- 
ERCION OF APPELLEE UNAVAILING BECAUSE 


OF HIS FINANCIAL DEPENDENCE 
UPON APPELLEE. 


Testimony of Francis E. Shepperd, p. 150. 
A. 12. “ Presuming him to be what J had supposed he 
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was, a man of means, and having noticed the peculiar 
pleasure it seemed to give him, to be about the hotels, 
I suggested to him the propriety of going to some 
hotel to live, where he could ring the bell, and order 
what he wanted. I don’t recollect that he really said 
such a plan met his approbation, but he did say, at 
least, that he could not do so, as he had to stay where 
Brooke desired or willed it—something of that kind— 
explaining to me that Brooke, | presume, meaning his 
son Brooke had such control of his affairs as debarred 
him from doing what he siw fit. He illustrated his de- 
pendence by stating that he was not comfortably elad, 
and instanced what [I can only reeall as either the ab- 
sence of, or the light flimsy texture of some of his 
underwear, | think his stocKinys.”’ 

Testimony of George E. Kirk, p. 215. 

A. 5. “He did, especially in regard to his impecunious 
condition, frequently speaking of an amount of money 
which he expected to get from the Government, the ex- 
act amountof which lL cannot state, though it was some 
thousands of dollars, subsequently in conversation he 
stated that the money had been collected by his son 
Brooke, whoimn | never saw or knew to iny recollection. 
He then complained that his son had his property by 
some trust, or deed or something, and that he got the 
money from the Governinent, and refused to give him 
any portion of it for his support or maintenance, or a 
very meagre support.” Do., answer 11. “ He seemed 
to be agyrieved or hurt at the treatment he received 
from his son Brooke Mackall, jr., and his impoverished 
condition by reason of his sons treatment.” 

Testimony of Mrs. Virginia Parker, p. 207. 

A. 17. “I never saw him (the grantor,) have any 
money and I never Knew him to spend any.”  Do., 
same p. A. 18.“ From observation we did not think 
he had any means . . * he never ap- 
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peared to have any money, we were led to think that 
because on one oceasion, at Christinas, he wanted to 
make a present to my daughter, and gave her a dusting 
pan and brush, remarking at the time that he would 
like to vive her something handsome, but he did not 
have the means to get anything.” Do., p. 213. <A. 71, 
“ Wall we were at a loss what to think, we heard he 
had property, but we never saw him withany money.” 

Testimony of Mrs. Elizabeth W. Robertson. 

Q. (10). “Did you see any evidence of Mr. Brooke 
Mackall, sr., having control of ready money or not, 
during the period of his residence at your house ? 

A. “ He told.me that he had not. He said that he 
boarded at a place where he did not like the table; 
that the food, especially the meats, were not cooked tu 
suit him. Iasked him why he did not change, and he 
replied that Brooke was satisfied, and that he, Mr. 
Mackall, sr., did not have the money to xo where he 
pleased or where he would like to.” 

Testimony of Leonard Mackall, pp. 20, 21. 

A. 39. “ When father sent for me, before I was made 
trustee, I found him very unwell and without any 
provisions to sustain life. I found that he had been 
doing his own cooking in his bed-room, and that he 
had nothing at all to eat, and no prospect of getting 
any. He stated to me that he had notacent. lLasked 
him if Brooke had left him in such a condition. He 
said that he had. I asked him if he wanted anything 
to eat then. He said No; that he had eaten his break- 
fast ; that he had gotten some little meat and bread 
and some tea, and showed me the utensils in which 
he had cooked, but stated that he had gotten the food 
on credit.” 

Do. same paye, A. 40. “When he stated that he 
would like to go to church, I have given him money 
for putting in the contribution box, he having stated 
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that Brooke never gave him any, and had never allowed 
him any money for any purpose.” 

Testimony of Mrs. Louise Owens, p. 79. 

A. 55. “ He spoke of his clothes, his pants, and said 
that he had to wear Brooke’s cast-off collars and enffs. 
He told me that some days he had not five cents 
to ride on the street cars.” 

Do. p. 82, A. 72. “* Father asked me if' I could devise 
no way to vet him out of Brooke’s clutches, as he had 
no money, and was perfectly in his power.” 

Do. same page, A. 74. “ He told over the same old 
story of Brooke’s bad treatment of him,—his want of 
money. He said he would like to give my boy some 
present, but he had no money to do it with.” 

Testimony of Don Barton Mackall, p. 151. 

“My father said that he (Brooke Mackall, Jr.,) had 
gotten his matters so fixed that he, father, was de- 
pendent upon Brooke; that he had nota cent; that if 
he was taken sick on the street at any time he would 
not have the money to get home in the ears.” 

Do. p. 139, A. 159. “TT should judge it was not the 
best, as I had often heard him complain for the want 
of proper clothing.” 

Testimony of Mrs. Rosalie W Maekall, p. 161. 

A. 31. “Once [remarked that his hair needed cut- 
ting, and offered to eut it for him, when he told me 
that twice a year Brooke threw him a quarter of a 
dollarand would siy, ‘Here, go and have your hair eut.’ 
Once, while | was fixing some Clhristinas gifts for Mrs. 
Christy’s children, he, father, said he wouid like 
dearly to do the same, but that he never had a cent 
for any purpose ; that he had ceased going to church, 
because he had no money to put into the contribution 
box.” 

Testimony of Col. Robert Christy, p. 167. 


A. 8. “And | remember particularly one ground of 
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complaint was that he could not attend his accustomed 
or favorite chureh, because he had not sutticient 
money to contribute at the little collections made at 
the church from those who attended the services.” 


UNDUF INFLUENCE CONTINUED. 


Testimony of Mrs. Louise Owens, p. 93. 


(Cross-ex.) “I could not modify my statement, but 
rather increase it, and from my earliest recollection 
and belief, all these troubles and temper, and we not 
having all we required, was Brooke’s bad influence 
over his father, and grasping all for himself.” 

Do. p. 92., A. 170. “Everything got gradually worse 
and worse after he came homme, strengthened each day 
and he got more influence over father until he got 
perfect possession of him, and walked in each day and 
locked the second floor doors, where they lived, never 
leaving him day or night.” 

Testimony of Don Barton Mackall, p. 134. 

(Q. 55. “After your father’s leaving the house, did you 


ever live with him; and, if so, please state when?” 

A. “Lhave. I think in the fall of 1864.”’ 

Q. 57. * How long did you live with him?” 

‘A. “About a year and a half, or two years.” 

Q. 59. “ What treatment did you receive from the 
defendant, Brooke Mackall, jr., in 1864, on 15th 
street?” — 

A. 60. “At times Lavas punished for trifles. I packed 
up my clothes one day and returned to my mother’s.” 

Q. 62. “Why did you leave your father?” 

A. “Principally for my brother having me punished.” 

(). 65. “ Who generally seemed to control affairs at 
this time?” 

A. “ My brother, Brooke.” 

Q. 66. “How long did you live with your mother 


after having left your father?” 


A. “ But a few months.” 

(Q). 67. “‘ Where did you live next?” 

A. “T returned to my father at his request.” 

A. 67. “He (Brooke Mackall, jr.) was often the 
cause of ny being punished. I remember once on 15th 
street when he ordered me in the house and I refused 
to obey. He pushed or struck me, and | protected 
myself. He informed father; went to father’s office 
in the Treasury Department and stited to him that I 
had threatened to kill him with a, hammer. Father 
came home and I was punished, for several days, for 
disobeying my father, and attacking him?” 
Q. 70. “ What was the mode of punishment? 
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A. “Confined to my rooin.” 

Testimony of Mrs. Rosalie W. Mackall, p. 158. 

A. 7. * L received a note from him, (Brooke Mackall, 
sr.,) one day by Barton,—brought to meat his mother’s 
house, where I was staying,—stating that Barton said 
he spent the evenings there with us, but he doubted it 
and wished me to write telling him what time Barton 
arrived at and left the house. I showed the note to 
Mrs. Mackall and she said, ‘ This is another piece of 
Brooke’s devilment; it is all of a piece with the rest 
of his doings or actions.” Do. p. 158. 

A. 14. “ 1] soon found that father was not master in 
his own house. He, Mr. Brooke Mackall, jr., ruled 
everybody and everything. To give an instance: 
shortly after I went there to live two lady friends 
called on me—Mrs. Commodore Carter and Mrs. Cap- 
tain Fillebrown. After they left, father took me aside 
and told me Brooke objected to my receiving any com- 
pany, any visitors at all,and that in view of the fainily 
troubles, Brooke, jr., thought it indelicate; that he, 
father himself, had no objection, but that for the sake 
of peace he thought that | had better agree to it, that 
Brooke had ruled all his life.’ 
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Do. p. 159. A. 16. “On one occasion Brooke was 
adding upa pluinber’s account,which had been brought 
in, and toa remark of his father, that he was spend- 
ing a yvreat deal of his father’s money on another 
man’s property, Brooke replied, “I wish you would 
attend to your own business, I am doing this, and 
not you.’ Father immediately got up and left the 
room, aud went up stairs, and went to bed, and did 
not come down the next morning to his breakfast. | 
took his breikfast up to him, and begved him to eat 
something. He said that he did not feel like eating, 
and could not eat anything; that he had sacrificed 
everything for Brooke, and the only reward was insult 
and ingratitude to an old gray-haired father. Hesaid 
‘l was told that I would regret the day when I put 
inyself in Brooke’s power; but I never expected to see 
the day, but I have, to my sorrow.’ ” 

Do. p. 159. A. 19. “On one occasion Barton was tak- 
ing a lesson under me when Brooke came in and 
ordered him to do something. Barton replied that 
he was busy when Brooke replied, in a sneering 
manner, ‘Much good all your studying will do you,’ 
and he told him that if he did not do what he 
told him to do, he wonid kick him out of the house. 
Barton replied that it was not his, Brooke’s, house, 
but his father’s house. Brooke replied that he would 
show him who wus master, and iminediately seized 
Barton to carry his threat into execution, | suppose, 
whereupon a tussel ensued. After it was over, and 
when father returned home, Brooke reported to him 
Barton's insolence and disobedience. Father repri- 
manded Barton and sent him to bed without his din- 
ner. I explained to father that Brooke, and not Bar- 
ton, was to blame in the matter, but father said that 
so long as Barton was dependent upon hs brother 
Brooke, he would have to obey him. He said Brooke 
had ruled all his life, and had his way in everything.” 


>) 


Do. p. 160, Q. “ During what month and year did 
this occur?” 

A. “It was in the spring of 1869.” 

Do. p. 160, A. 22. “On one occasion Barton had ob- 
tained permission to attend some place of ainusement, 
but father withdrew his permission, afterwards stating 
that Brooke did not think it was a proper thing for 
Barton to 4o.” 

Do. p. 160, A. 25. “Onee when my husband, Barton, 
aud myself went upon a picnic, we had borrowed a 
neighbor’s spring wayon for the purpose of going into 
the country, where we spent the day. We returned 
rather late, when father said that he was surprised that 
a daughter-in-law of his should have used such an 
equipage; that Brooke was completely outraged by 
such a proceeding, and had insisted that it should not 
happen again. I told father that Brooke might rule 
him and the rest of the family, but that he shonld not 
rule me, and that I declined further to-act as his 
housekeeper, and I gave him the keys. In a few days 
we left the city for Baitimore.” 


FACTS SHOWING FEAR BY THE GRANTOR OF THE APPELLEE. 


Testimony of Leonard Mackall, p. 18. 


A. 27. ** * Sometime after this father stated to 
me that the deed (the deed of trust) had not been re- 
corded; that on the night after he had taken the deed, 
Brooke Mackall, Jr., had taken it ont of his pocket 
and had refused to return it to him.” 

Do. pp. 18, 19, Q. “ What impression or recollection 
have you of the length of time that the deed was kept 
from the record by being in the possession of Brooke 
Mackall, Jr.?” 

A. “I think three or four years. I'll state a year or 
more.” 

Do. p. 19, A. 29. “ Father then went with me to see 
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the tenants, and we met*Brooke there. The tenants 
said that they did not know who to pay the rents to. 
Brooke asked one of the tenants who rented the house 
to them. They said he did. Brooke then said, ‘ You 
must pay the rent to me.’ Father replied that the 
property was his, and directed them to pay to me.” 

Do. pp. 19; 20, A. 31. “ They (the tenants) stated that 
Brooke had been over there and had directed them not 
to pay me any more rents. I reported the facts to my 
father. Father and myself went over to Georgetown 
and saw the tenants. Hetold them that the property 
was his; that Brooke was no longer his agent, and that 
he had appointed me in his place, and he directed them 
to pay to me. We found Brooke there. * * * Brooke 
asked them who rented them the property. They ° 
replied that he had. Brooke then told them they must 
pay to him. Father said that he thought it a great 
pity that he could not collect the rents from his own 
property. Brooke then became very abusive to 
father.” 

Do. p. 24, A. 61. “I stayed with him a half hour or 
more until he told me he was afraid Brooke would 
come in; that if he, Brooke, did come in while I was 
there it would make it very uncomfortable for him 
after I had gone.” 

Do. p. 25, A. 65. “ Father was very nervous. Father 
then said to me, ‘my son I am too sick and weak ; you 
must stay and protect me.’ ” 

Do. p. 25, Q. 66. “ Was your father afraid of the 
defendant, Brooke Mackall, jr. ? 

A. “He was.” 

Do. samne page, A. 67. “He has stated to me on 
several occasions that he was in bodily fear of him.” 

Do. p. 26. “On one occasion, while I was residing in 
Baltimore, father paid me a visit; he said he was 
there without Brooke Mackall, jr.’s knowledge, and 
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said that he felt like a free man; that when at home 
he would retire early and rise early; that whenever 
he was thrown in Brooke’s company, that Brooke was 
very abusive and overbearing, on another oceasion, 
while sitting tovether in the Riggs House, Brooke 
Mackall, jr., passed; he asked me if I thought that 
Brooke saw him; that he did not want Brooke to see 
him and myself together; that it would result in un- 
kindness from Brooke to him when they met.” 

Do. same page, A. 70. “ Father sent for me and told 
me that heand Brooke had quarrelled; that he wished 
me to stay with him that night; that he was afraid 
Brooke might come in, and he did not know what 
might transpire. [ did remain with him that night.” 

Do. same p. A. 74. “ He always spoke of Brooke’s 
cruel treatment to him. [| remeimbera visit he paid 
me after dark, while [ was living on 12th street; after 
entering my room, he asked me if Brooke ever came 
to the house; I told him that he never did. He stated 
that he was ufraid Brooke was following him; a few 
moments afterwards the servant man stopped at my 
door and told me that my brother was down stairs to 
see me; father became very much worried, and asked 
ine to please not let him come up into the room, nor 
to let him know that he was there. 1 told father that 
I would not let Brooke know that he was there. After 
returning from seeing Brooke, he seemed very much 
relieved, and asked me if Brooke inguired if he was 
there, and [ told him that he asked no such question; 
I asked him why he was afraid; that he had a perfect 
right to visit me, and he said that he did not want 
Brooke to Know that he did; that if Brooke did know 
it he would abuse him when they would meet. 

Testimony of Mrs. Rosalie W. Mackall, p. 162: 

A. 31. “On one oceasion he called to see us, after 
the gas was iighted, a very unusual occurrence. He 
‘ame in and seemed to be very much excited, and 
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asked if Brooke ever «tre up toour room. I told him 
no. He said that the reison why he asked was, that 
he was convinced that Brooke was following him. I 
siid,‘ No, impossible; but had hardly said it, when 
the servant knocked at the door, and said that Mr. 
Mickull’s brother wished to see him. Father begged 
my husbiund not to brings himup. My husband assured 
him thet he would not, and went down to answer the 
eall. During iny husband’s absence, father asked me 
if he contd go into the adjoining room; that Brooke 
‘nicht insist upon coming up stairs, andif he cime up 
and found him there,suech a seene would ensue on his, 
father’s, return home. as le dared not think of. luse 
his exact words. | s.id,‘ What could he do to you, 
father”? He s.id,* I believe he would dare to do any- 
thine. I believe he would get rid of me if he could,’ ” 

Testimony of Leonard Mackall, p. 27: 

A. 74. *On another instance he told me that he 
wished me to meet him at the National Hotel, 
for the purpose of going torether to see Mr. Wil- 
loughby. I met him at the appointed hour. We 
wilked up Sixth street to Louisiana avenue, when 
father directed me to cross over to the north side of 
the avenue, and to walk up the avenue until [ got op- 
posite to Mr. Willoushby’s o'lice, near Fonur-and-a-half 
street, and that he would remain on the corner of 
Sixth street and Louisiana avenue; that if I saw 
Brooke, to return to him; if not, to wait for him in 
the passaze in the house in which Mr. Willoughby had 
his office.” 

Testimony of Dr. Thomas Owens, p. 103: 

A. 48. * * * “JT was standing with him in front 
of Willard’s Hotel. * * * He saw Mr. Brooke 
Mackall, jr., coming up the street, and said, ‘ Here comes 
Brooke; I must leave you.’ Before he left, Mr. Brooke 
Mackall, jr., passed by, and as he did so, Mr. Mackall 
left me.” 


Do. p. 103-4. A.52. * * * “Tt occurred at 1345 
Q. street n. w. in thiseity. * * * I vaeeinated Mr. 
Mackall; I told him to keep his arm bare until the 
scab dried. He became very nervous, pulled his sleeve 
down, put his coat on, and snid that he wasafraid that 
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Brooke would come and ecateh him there.’ 
Testimony of Col. Robert Cliristy, p. 197: 


“ The other matter, in respect to which [ wanted to 
make an addition to my former testimony, is this: In 
referring to the manner of Mr, Mackall, in the pres- 
ence of Brooke, the following fact came to my recol- 
lection after my former testimony. I met the dece- 
dent on the avenne—I mean Pennsylvania avenue— 
after IT had reinoved my office to my present location. 
He had a book or pamphlet in his possession, which I 
noticed was the printed testimony in the ease in which 
Richards was a party, and which,if | remember right, 
contained, amonys other things the decedent’s testi- 
mony. He wanted to consult me, as he said about it, 
and I told him that he had better eall at my office, 
which he did within a few days thereafter. 


There are two rooms to my ollice that may be 
entered by different doors. | usually oeeupy the oltice 
fronting on New York Avenue, and the examiner in 
this case, Mr. Brady, the back otlice. Mr. Brady was, 
if | remember right, in the back o‘tice, and also the de- 
eedent, with the book which he held in his hand. 
Brooke came into the front office, not passing through 
the back oilice. As soon as tite decedent saw him I 
noticed that he became very uneasy, and displayed 
considerable nervousness, and very soon, and as quietly 
as he could, passed out of the door leading from the 
back office and did not return again that day. The 
only way [ had of fixing the date of this occurrence— 
I can only do it approximately—is this. It was about 
the time that Mr. Mackall expected to be called as a 
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witness in the ejectment suit, and when he was en- 
deavoring to refresh lis recollection about his former 
testimony.” 


Testimony of FE. D. F. Brady, p. 288. 


‘Mr. Christy was engaged at the time in the front 
oltice with some gentlemen, and Mr. Mackall bezan to 
to show me some extracts from this pamphlet, and 
while he was doing so Brooke appeared in the front 
room, and the old gentleman seemed very much 
alarmed at Brooke’s presence and closed the book and 
s1id, Oh, my; there’s brooke, now there’s Brooke; I 
did not want him to see ine here.’ As he said that he 
passed over to the door that screened him from the 
front oe lice, and I turned my attention to something 
else, * * * but Mr. Mackall, (senior,) very suddenly 
disappeared.” 


PREPATRING FOR THE DEED. 
Testimony of Mrs. Rosalie W. Mackall, p. 161. 


A. 31. “ He (the grantor) siid too, that in regard to 
some suit in ejectment against one Richards; he had 
no confidence in Mr. Willoughby, and but for his 
(Willoughby’s) being in possession of all the materials 
in the case he would take it out of his hands and place 
it in the hands of another; that he believed Willoughby 
and Brooke were in collusion to cheat him out of the 
little property that Brooke’s management had left.” 


During the period embraced in the conception the 
drafting, the exeeution, and delivery of the deed 
at issue, Jundye Willoughby was counsel of Leonard 
Mackall, as trustee of Brooke Mackall, (senior). In his 
postal ecard to Leonard Mackall, exhibited in the Ree- 
ord at p. 306, and bearing date “ February 25th, ’80,” 
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he states, “ I have had your ease, (the sanit of ejectment 
avainst Richards,) fixed for trial on the 30th of March. 
[ am preparing for the trial and would like the deed 
(the deed of trust) to you for reference.” Judge Wil- 
louzhby admits, upon cross-cxamination, at p. 310, 
that Brooke Mackall, Sv., and Leonard Mackall hid 
interviewed him in regard to that suit. The degree of 
interest manifested by the “eceslur gue trust?” in the 
suit referred to is additionally proved by the witness, 
Col. Robert Cristy, at p. 197. The witness, E. D. F. 
Brady, says, at p. 228: “* He (the grantor) began to talk 
with me upon the subject of this, Richards’, ejectment 
suit.” In further evidence of the interest of the 
“cestuéi que trust,” the witness, Leonard Mackall, says, 
in reply to Q. 52, p. 22, (propounded in respect of the 
ejectinent suit,) “ l hida conversation with Judge Wil- 
loughby, during my father’s last illness in the month 
of February, 1880. [| told Judge Willoughby that it 
was impossible for father to attend the trial, and I 
asked if he did not think it better to have father’s 
deposition taken. He replied. “ Yes.” I told hiim I 
would report the faet to father.” 


The same witness says, in answer 53, (p. 23,) “Judge 
Willoughby told me to say to father that he thought 
his deposition better be taken, and for me to say to 
father that he might expect him at anytime. I re- 
ported to father what Judge Willoughby had said. 
Father replied that he was very anxious, and that he 
thought it had beiter be done. I so reported to Judye 
Willoughby.” 


Testimony of Westel Willoughby, p. 308. 


Q. “ Then do T understand that the deed, in its first 
state, is the joint work of yourself and Brooke Mackall, 
»? 


jr. 


A. “It was.” 
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We respectfully subiyit that, in the light of the 
evidence, showing the spirit of the appellee toward 
the grantor, to be that of domination and coercion of 
his will power and of usurpation of his proprietory 
rivhits, Brooke Mackal/, 77. wanted the deed of trust, 
to be used as a basis for preparing the deed of the 27th 
of February, 1880. It has not been returned to the 
trustee, Leonard Mackall. 


Testimony of Westel Willoughby, p. 507. 


(). “ Where is the original deed of trust now ?” 


A. “IJ believe it to be in possession of Brooke 
Mackall, jr.” 


(). * Don’t you Know that to be the fact ?” 
A. © Only from his statement; | have no doubt of it.” 


The appellee had removed the grantor from a large 
and comfortable room, which he (the grantor) had oe- 
cupied for some time, on the second floor of the house 
occupied by him, to a small and uncomfortable room 
on the third floor of the sume, for the purpose we sub- 
mit, of having the decedent under his control, that he 
might thereby succeed in procuring the execution of 
lhe deed. 


See testimony of Leonard Mackall, p. 27. <A. 79, 80 
$2, 84,85, 87; also testimony of Mrs. Louise Owens, p, 
74. A. 18, 19, 2. 


Testimony of Dr. Thomas Owens, p. 99. A. 25, 26, 
27, 28, 29; see also testimony of Donn Barton Mackall, 
Dp. 138. 


Q. 107. “ Did your father remain in his regular room 
during his entire illness ? 
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A. “After my brother Leon was taken with asthma, 
Brooke had father moved from his room to a small 
hall room facing on C street.” 

(Q. 108. What was the size of this room in comparison 
with that of the room from which he was moved ? 


A. “About one-third smaller than his regular rooin.” 

Q. 109. “What was it’s character for comfort to a sick 
man ? 

A. p. 1389. “ Well I should judge his regular room 
was more appropriate in every respect for an invalid.” 
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Q. 110. “ How many windows in this room? 

A. ** One.” 

Q. 111. ** What kind of a bedstead ?” 

A. “A sinyle bedstead.” 

Q. 112. “ What was the space in the room not taken 
up by furniture?” 

A. “I should judge that five or six people would 
crowd it uncomfortably.” 


The removal of the grantor to the room last de- 
scribed from his ‘regular room,’—“a large room,’ 
“well lighted ” “and well adapted, taking everything 
into consideration, as to the comforts of a sick man,” 
(See Testimony of Leonard Mackall, p. 27. A: 79.) 
was the first act performed preparatory to the 
execution of the deed of February 27th, 1880. 


The next consisted in the charge made by the appel- 
lee, to the effect that the appellant, Leonard Mackall 
had given his father an overdose of medicine, narcotic 
in character! See testimony of appellee, p. 319. 


A. “I was in the room at the time, and as he put 
down the tablespoon, the bottle of morphine being in 
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his hand, he says: [I have just given father a table. 
spoon of this, * . “T said to him, that is a 
very powerful medicine, the doctor informs me a tea- 
spoonful is considered a strong dose.” The appellee 
further states, at same page: “I ran to Dr. Walsh’s 
o'tice; he was not there; I left word for him to come 
over as soon as he arrived; I went to the drugyist and 
asked him what I should do; he told me a teaspoon- 
ful was as innch as any person ought to have; that a 
tablespoonful would likely prove fatal if something was | 
not given at once,—within half an hour, tou do away 
with the effect, and told me to give him some hot 
coffee without milk or sugar. I ran back and spoke 
to Mrs. Corse about it ; prepared the coffee and it was 
given to him. A few minutes afterwards Dr. Walsh 
came; he gave father an emetic, which made him 
vomit.” 


In regard to the above, Dr. Thomas Owens states 
at p. 98. 

A. 11. “My third visit, as I recall, was made to 
another room in the front part of the house, and on the 
evening of the day, when I was told by Mr. Brooke 
Mackall, the deceased, that Brooke Mackall, jr., had 
become alarmed during the day at a supposed over- 
dose of medicine administered by Leonard Mackall.” 


A. 12. “I asked him, the decedent, if he felt any 
effects, and he said he had not; he said that some one 
had given him an emetic.” * ° ° And, 
further, same witness, (A. 14), says: “I looked at his 
eye—and understanding from Mr. Leonard Mackall, 
who was present, that the medicine was an opiate—for 
the purpose of seeing if there was any effects remain- 
ing upon that organ, the eye. There was no indica- 
tion of his being under the influence of opium or any 
of its preparations.’ Concerning the same, the wit- 
ness, Don Barton Mackall, says, at p. 131, A. 21. “I 


remember one tine about noon | was on ny way to 
see my father when [ met Brooke; he said that Leon 
had given his father an overdose of some medicine 
and that he was on his way to the drug store for an 
antidote; | hastened over to my father’s room; my 
brother Leon was there, and he told ime that Brooke 
had hatehed up all this; that the overdose was all 
nonsense. Dr. Owens came in soon after, and 
Brooke returned with the antidote, which was ad- 
ministered to father for the purpose I[ thought, of 
making him vomit, in the meantime, my brother 
Leon had procured some strong coffee from Mrs. Corse, 
or in the house. Father asked, what they were about 
to do, what was the matter, and Brooke answered and 
said, that Leon had given him an overdose of nedicine. 
Father s1id that Leon must hive done it by mistake. 
and he had nursed him faithfully for days and nights, 
and supposed he Leon, must have been fatigued or 
words to that effect.” 

Concerning the same, the witness, Leonard Mackall, 
at p. 387, says: 

“On the 9th day of February, 1880, at 12 o’eclock, m., 

srooke and myself were in the small room where 
father was sick, Brooke beins seated in the chair. | 
poured from the phial into a teaspoon the inedicine 
that [ hid given him while nursing him for two weeks 
and more, of a nareotic nature, and, gave it to father, 
and noted it ona slip of paper which I kept for that 
purpose. Brooke immediately arose from his chair 
and accused me of giving hima tablespoonful. * 

* * [told Brooke it was false and he immediately 
left the room. Father inquired of me what was the 
mutter. IT told him what had oceurred. Father asked 
ine to look out of the window and see where Brooke 
was going which [ did. I saw him go over to Dr. 
Walsh’s ovice and thence to Four-and-a-half street 
and down Four-and-a-half street. Some ten or fifteen 
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minutes expired when Brooke returned. He made his 
appearance in the room and said that coffee must be 
given. * * * JT followed Brooke down to the 
kitchen, where I met Mrs. Corse and Brooke preparing 
the coffee. I stated to Mrs. Corse * * * that it 
was very strange that after my long nursing him I 
would make any mistake. * * * IT returned to 
father and told him coffee was being prepared. Father 
stated that Brooke was a bad boy, and this was one of 
his many mean octions to get rid of me. Father then 
said he would take it, ‘It can’t hart me anyhow,’ and 
directed me to give him the coffee.” * * *., 


The ¢hird act in the preparation for the execution 
of the deed, consists in the conversation between the 
decedent and the appellee, which, thé appellee claims, 
as authorization from the grantor for drafting the 
deed. In connection with the conversation referred 
to, we respectfully submit the following facts: 


Testimony of Col. Robert Christy, p. 167. 

A. 7. “Mr. Mackall, senior, seemed to yield entirely 
whilst in the presence of Mr. Brooke, to his judgment, 
and to be without volition of his own.” 

Testiinony of Mrs. Louise Owens, p. 74. 

A. 17. “My father stated to Mrs. Christy and me 
on our first visit, thit he was too ill a man to resist 
Brooka, unl thut it was better to let things take their 
course.” 

Testimony of Mrs. Parker, p. 207. 

A. 21. “I think he seemed to be under a restraint 
in the presence of his son. When he wonld hear 
Brooke’s steps about the hovse he would exclaim 
‘Is that Brooke ?’ and he would then seem to be under 
a restraint when Brooke came around.” 


Do. p. 208, A. 24. “The old gentieman seemed to be 
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very much distressed, . . and said Brooke, 
his son, had said some very bitter and unkind things 
to him. He, the grantor, exclaimed, ‘ how sharper 
than a serpents tooth ’tis to have a thankless child,’ 
see also testimony of Mrs. Robertson, p. 220, A. (94). 

“Qne morning | met Mr. Mackall. the deceased, 
on the stairs coming up, and he seemed to be 
very sad, and had ters in his eyes, in fact, he was 
erying, | inquired what was the matter—was he sick ? 
He replied that he was not sick; said that it was in- 
vratitude, repeated it twice, and went to his room. 
The witness, Don Barton Mackall, states at p. 151. I 
remember one day, being in iny father’s room in the 
honse now occupied by Dr. Walsh, on C street, between 
3d and 43 streets, and we, father and I were talking in 
a most cheertul way, when Brooke entered the room, 
and father’s whole manner and conversition changed 
as one that was awed.” ‘The same witness says at page 
136. ‘He reinembered visiting his father at the same 
house on another occasion,’ “ my father had been sick 
several days; at that time he was sitting up; he said 
he was an old man, left all alone, instead of being 
surrounded by his family; and attributed his solitary life 
to the action of the appellee, in causing his separation 
from his family.” The witness, George FE. Kirk, at p. 
215, A.51, states; “i Know the decedent was-very demon- 
strative, and denunciatory of his son, Brooke’s, treat- 
ment. Ll aisatisfied that he stated to me the reason 
why this deed, or trust, whatever it was, was made to 
his son, but cannot positively fix in my mind, at this 
late period of time.” 

Q. 7, p. 215. “ How often did these conversations 
occur.” 

A. “From the period of our first aequaintanee until 
about 1879, when I lost sight of him.” 


Do. p. 216, A. 11. * t thought the old gentleman was 
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under great mental stréss, and he sought me from 
some cause, which I cannot, and never could tell, ex- 
cepting, perhaps, that he took some fancy to me, from 
some cause, or to unbosom himself to me in affliction.” 


LAW POINTS AND ARGUMENT. 


The consideration stated in the deed in controversy 
is,— 


“ For services performed, moneys advanced, and five 
dollars lawful money of the United States.” 

See Rec., 355. 

There is no clause “ and for other considerations.” 

It is exclusively a »a/u25/e consideration in contra- 
distinction to a good consideration. | 

There is no pretence that any money was advanced 
aut the time of making the deed, or that the five 
dollars or any other sum was paid. 

The services performed could scarcely be the assist- 
ing in taking care of his father in his last illness, for 
this was mostly done by his brother, Leonard Mackall, 
in the early part of his illness, and afterwards by a 
professional nurse. The testimony all shows that 
there could have been no claim of indebtedness for 
past services, or for moneys advanced. 


The facts abundantly proved by the testimony, are 
that the grantee had for many years managed, or 
rather mismanaged his father’s large property, col- 
lected the rents, and used them for his own support, 
and for whatever he chose without even consulting 
his father about it. See pp. 5328-29-30. 

He made some sales of lots which belonged to his 
father’s estate and to which he had managed to get 
title. See pp. 335-36-37, and used the proceeds as 
his own. 

He paid his father’s board and gave him scanty 
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clothing, some of which being his cast off clothing. 
See p. 150, A. 12; p. 159, A. 11S. 

His father frequently complained that he didn’t 
have money to pay street-car fare home in case he 
should be taken sick upon the street, nor money for 
the contribution box at church. See p. 151, A 16; p. 
27, A. 40. 

He scolded his father for going into the hotels and 
walking on the avenue because of his shabby apparel, 
and when the old gentleman said he must go out for 
exercise, told him to go upon the back streets. See p. 

During all these years Brooke was living and dress- 
ing like a gentleman off of the income from his fath- 
er’s property, and with trifling exceptions doing noth- 
ing whatever to support himself. In the meantime 
the taxes upon all this property were unpaid and had 
accumulated to many thonsands. of dollars, because 
Brooke lived off of the income instead of supporting 
himself by doing some kind of business. 

A large part of the property was not very produe- 
tive, but it vielded much more than enough to have 
handsomely supported the old man and paid the taxes. 
If the taxes had been kept paid, and the property fairly 
managed, it would now be worth, perhaps, $250,000. 
As it is, much of it is encumbered by taxes for nearly 
its value. See p. 175, A. 33,-34, 35. 

In 1866 or 1867, Brooke vot from the Government 
between $6,000 and $7,000, p. 331, for rent for the New 
York avenue lot. This sum would have paid the taxes 
then due upon all the property, but it was used by 
Brooke for his own purposes, and the taxes went on 
accumulating with 10 per cent. interest on the arrears. 

Sometime before the last illness of his father he vot 
from an appropriation from Congress 82,700 more for 
rents of the same property. He didn’t let his father 
know he had gotten it, but used it for his own pur- 
poses ; and when the old man found it out and wanted 
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Brooke to give him a part of it, he refused to do it. 
The old gentleman had been looking to getting this 
money to enable him to change his mode of living, 
and he was most deeply hurt, and bitterly complained 
to his friends of this ill treatment. The father and 
son became estranged and did not speak, although 
boarding at the same house. This continued down to 
the last illness of the old. ventleman, and there is no 
evidence that he ever forgave it 

It is impossible that the yrantor could have recog- 
nized an indebtedness to the grantee for moneys ad- 
vanced or for services rendered at the makiny of this 
deed. 

Indeed Brooke ought to be held to account to this 
estate for his gross mismanagement and waste for 
many thousands of dollars. 


There was, therefore, no valuable consideration of 
any kind to support this deed. 


The appellee has attempted to sustain it by proof 
of antecedent promises of the father to give him the 
New York avenue property. , 

But this deed canpot be sustained as a deed of gift. 
It professes to be based upon a bargain and sale and 
for a valuable consideration. 


It is too well settled to be now questioned that 
where a deed purporting to be a bargain and sale for 
a valuable consideration, is impeached for fraud by 
the ygrantur, his heirs, devisees, or legal representa- 
tives, either at law or in equity, it cannot be supported 
by showing that it was a gi/7. 


A CONSIDERATION DIFFERENT IN KIND FROM THAT STATED 
IN THE DEED CANNOT BE PROVED TO SUSTAIN 
A DEED WHEN IMPEACHED FOR FRAUD. 


Bridgman vs. Green, 2 Ves., 627. 
Green, who, was at first the footman and afterwards 


the valet of Bridgman, prevailed upon his taster, 
over whom he had great influence, to convey an estate 
to him upon the pretense of qualifying him to kill 
yame. Though there was formal livery of seizin, he was 
never im possession, and the rents were paid to the 
plaintiff, who afterwards sold that estate, and conveyed 
another to Green in consideration of his delivery up 
of that. These conveyances were made while the 
plaintiff was living separate from his wife, such sepa- 
ration having been brought about by the influence of 
Green. The consideration stated in the deeds was 
£3,500, but no money was in fact paid. Bridyginan then 
made a mortgage in which Green is not considered as 
owner, for £5,000,— £3,000 was prid to Green and his 
wife, £1,000 to the brother of Green, £1,000 to Lock, 
the attorney employed to get the money and make the 
mortgage, in trust for hisson. The attorney also took 
two notes,—one for £105, for procuring the money, and 
the other for £123 for his bill of costs. 


It appeared that the plaintiff himself had directed 
that the consideration shonld be £3,500. The defen- 
dant attempted to sustain the deed upon the ground 
that it was a gift. 

It was attempted to be shown that there was an 
illicit connection between the plaintiff and Green’s 
wife by his conivance, and this‘was the real considera- 
tion. The Lord-Chancellor after expressing his sur- 
prise that such a claim should be set up in a court of 
justice, says: 


‘As to the first ground for setting this aside I do 
not go upon this, that the plaintiff was so weak as not 
to be fit to manage his affairs. He was not so. He 
Was a very improvident man, but not so weak as to be 
called a fool, liable to be imposed on as he was; but 
the strong ground here is, that these conveyances in 
consideration of which this money was paid or pre- 
tended to be paid, were originally upon a considera- 
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tion pecuniary inserted im the deed which is now set 
upas a gift. This court will not suffer one to take a 
conveyance for consideration, and afterwards set it 
up as a gift; and many conveyances have been set 
aside upon that,” &e. 


Clarkson os. Hanway ef a/., 2 Pere Will., 203. 


_ The bill was filed by the plaintiff to set aside a con- 
veyance made by Simon Hanway, to whom plaintiff 
was heir-at-law, to Jonas Hanway and Box. The con- 
sideration set out in the conveyance was £20 per year, 
to be paid to Simon Hanway for life. Two years after 
making the deed Simon Hanway died, and the plaintiff 
brought this bill. 


Said the Master of the Rolls: 


“Here is proof that simon Hanway was a weak man 
and easily to be imposed upon, and though the name 
and blood had been a sufficient consideration for grant- 
ing the premises to the defendant, Hanway, yet the 
deed itself and the deed of covenants after the con- 
veyance to the defendants, and likewise the answer, 
all put the defence on another foot, making the £70 
per annum to be the sole consideration for the pur- 
chase, and it would be of mischevions consequence, 
and liable to the danger of perjury which the statute 
of frauds intended to prevent to suffer parol evidence 
to prove blood and kindred to have been the consider- 
ation of this conveyance.”’ 


Peacock vs. Monk, 1 Ves. Sr., at 127. 
Said the Law Chancellor : 


‘“ Nor to be sure where any consideration is men- 
tioned as of love and affection only; or, if it is not said 
also, and for other considerations,” you cannot enter 
into proof of any other; the reason is because it 
would be contrary to the deed, for when the deed says 
it isa consideration of such a particular thing, that 
imports the whole consideration, and is negative to 
anv other.” ; 
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Maigley os. Hauer, 7 John., at 341, Per Curiam. 


“It isa settled rule that where the consideration is 
expressly stated in a deed, and it is not said “also, and 
for other considerations” you cannot enter into proof of 
any other for that would be contrary to the deed, 
this was so decided by this court in Schemmerhorn 
os. Vanderheyden, 1 John., 159; and again in Howes 
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os. Barber, 3 John., 506. 


Betts ef wa os. The Union Bank of Maryland, 1 Har. 
Gil., 175 at 201, 202, 203. Reverdy Johnston and Chief 
Justice Taney were both engayed as counsel in this case, 
The deed in question purported to be fora consideration 
of four thousand dollars. It was not pretended that 
this was ever paid, and it was sought to prove that the 
consideration was marriage. 


The Court of Appeals, on p. 202, say: 


“It is admitted that the consideration in the deed 
now before the court, was merely nominal, and 
never was in fact paid. Can the party thus claiming 
under it, be permitted to prove that the consideration 
expressed in the deed was not the true consideration, 
but that the consideration was marriage? Upon a 
careful examination of the authorities relative to this 
subject, it appears that the greatest extent to which 
they have gone has been to allow an additional con- 
sideration to be proved, which is not repugnant to the 
one contained in the deed, 

“But where a deed is impeached for fraud the party 
to whom the fraud is imputed will not be permitted 
to prove any other consideration in support of the in- 
strument.” 

‘To give the rule a greater latitude would, it is con- 
ceived be repugnant to the general principles and 
policy of the law in relation to the titles to real prop- 
erty, the evidences and muniments of which are re- 
quired to be in writing, and enrolled for public in- 
spection and information in cases of contracts made 
relative thereto.” 


Hildreth os. Sands, 2 John Chy., 35. 
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“A deed brought forward as founded on a valuable 
consideration cannot be set up as a gift or voluntary 


conveyance. The party is bound by the consideration 
alleged. There is no doubt of this rule.” 


Watts os. Grove., 2 Sch., 1 Lef., at 500,-1, 2. 
Rollins »s. Moores, 25 Me., at 200. 


Schermerhorn os. Vanderheyden, 1 John, at 139. 


Richardson os. Traver; 112 U. S., at 431, and 
many other cases might be cited. | 


It is admitted that it is well settled that where the 
consideration recited in a deed is money, it may be 
shown to be anything else of value. 

As in McRea os. Purmant, 16 Wend., 460, the deed 
recited a consideration of $5,100, and. it was held that 
it might be shown that it was tu be paid in bar iron. 
And there are many similar cases. 


There are a few cases in which it has been held that 
where a deed has been assailed for fraud by third per- 
sons, an additional consideration to that stated in the 
deed may be shown to support it and the converse. 
But we think no well considered case can be found where 
a deed of bargain and sale for a valuable consideration 
expressed, has been assailed by the grantor, his heirs, 
devisees or assigns for fraud, in which it has been 
held that the deed might be supported by proving it 
was a gift. 


Upon the principles decided in the foregoing cases 
all evidence of the declarations, affidavit, and answer 
in another case of Brooke Mackall, sr., expressing an 
intention to give the New York avenue property to the 
appellee are incompetent. Clarkson vs. Hanway ef al, 


supra. 


In Sewell vs. Baxter, 2 Md. Chy. Dec., 455, said the 
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“The deed upon its face is voluntary, the nominal 
consideration of five dollars mentioned in it being in- 
troduced merely to give it the character of a bargain 
and sale and the question is therefore whether it is 
competent in the grantee in this case to show by parol 
that it was not a voluntary settlement by her father 
upon her, but that the land eonveyed to her was pur- 
chased and paid for by her inoney. 

The decisions in this State are conclusive to show, 
that parol proof is inadmissible to vary the consider- 
tion stated in the deeds, and thereby either to alter 
their character or to maintain them when impeached 
for frand by showing consideration, differing from 
these mentioned in them. The eases of Wosley ps. 
Thomas, 6 Har. & Gill, 24; The Union Bank ps. Betts, 
1 Har. & Gill, 175: Wolf rs. Hanver, | Gill, 84; Cole 
os. Allen & Runge, | Gill, 412, and the eases therein 
cited place the question beyond all controversy.” 


And the same doctrine is stronzly asserted in 
Kllinger ef a/ os. Crowell, 17 Md., 361. 


RELATION OF TRUST AND CONFIDENCE, OR OF POMINATION 
AND SUBIJECTION. 


Where there is a relation of trust and confidence ex- 
isting between the grantor and the vrantee in a vol- 
untary conveyance, or where the grantee exercises a 
control or domination over the mind of the grantor, 
the gift is prima facie void, and if the deed be as- 
sailed by the grantor, his heirs or lezal representatives, 
the onus is upon the grantee to establish tothe entire 
satisfaction of the court, the absolute r/gifleousness of 
the transaction. 

This has nothing to do with insanity, ignorance or 
mnentalor physical weakness necessarily, anyone of these 
conditions may of course be in these cases; but where 
there is the relation of trust and confidence, or of dom- 
ination and subjection or fear, the erantor may have 
been in good mental and physical health, and yet the 
deed be void. 


The doctrine of the foregoing propositions is abun- 
a dantly sustained by the following cases, and many 
more which might be cited if necessary. 

In Gilson os. Jayes, 6 Ves., at 276. 
Lord Chancellor Eldon in setting aside the sale of 
an annnity by an attorney to his client, said: 


“It is necessary to say broadly that those who med- 


f dle with such transactions, take upon themselves the 
‘ whole proof that (Ae thing ts righteous,” and again in 
as p. 278. 


‘It is asked where is that rule to be found? I an- 
swer, in that great rule of the court, that he who bar- 
gains in matters of advantage with persons placing 
confidence in him, is bound to show, that a reasonable 
use has been made of that confidence, a rule applying 
to trustees, attorneys or anyone else.” 


: Hiehberger et a/. rs. Stiffles, 21 Md.. 338. 

, This was a bill to set aside a conveyance of real es- 
tate filed by the mother against the heirs of a deceased 
son. who had transacted her business, and had her con- 

| fidence. He took a deed from her expressing a con- 
sideration of $650, when in fact no consideration was 
paid. After reciting the testimony on the part of the 
plaintiff, the court says: 


“On behalf of the defendants it was proved that the 
appellee frequently between 1849 and 1855 said she 
had made all her property over to her son George ; 
that he was kind to her and all she possessed was his; 
that she did not intend any of her other children 
should have any of her property; that George took 
‘are of her, attended to her business for her, and main- 
tained her, and these were the reasons she gave her 

, property to him. ‘The witnesses all think the grantor 
was of sound and disposing mind and capable of mak- 
ine a valid deed or contract. Whenever a fidiciary re- 
lation exists, legal or actual, whereby trust and confi- 
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dence are réposed on the one side, and influence and 
control are exercised on the other, courts of equity 
independent of the ingredients of positive fraud, 
through public policy as a protection against over- 
weening confidence, will interpose to prevent a Inan 
from stripping himself of his property. 

Story’s Eq., Sees. 303 to 322.” 

The court then goes on to say. 

“All contracts and conveyances whereby benefits 
are secured by children to their parents are objects of 
jealousy, and if they are not entered into with seru- 
pulous vood faith, and are not reasonable under the 
circumstances they will be set aside uniess third per- 
sons have acquired an interest under them,” &e. 


“The natural relation was reversed in this instance 
by the inflnence of time. The parent had become the 
child, and the child had become the parent.” 


“In such cases it is not necessary to prove the actual 
exercise of overweening influence, misrepresentation, 
importunity or fraud a/innde the act complained of, 
Justice Story says: ‘On the one hand it is not neces- 
sary to establish that there has been fraud or imposi- 
tion on the client, and on the other it is not necessa- 
rily void ipso facto. But the burden of establishing 
its perfect fairness, adequacy and equity, is thrown 
upon the general rule, that he who bargains in a mat- 
ter of advantage with a person placing confidence in 
him, is bound to show that a reasonable use has been 
made of that confidence, @ rule applicable to all per- 
sons standing tin confidential relations with each 
other. Story’s Kq.’ See. 312, and authorities cited in 
Vol. 1. If no such proof is established, courts of 
equity treat the case as one of constructive fraud.” 


Todd os. Grove et a/, 33 Md., 158 : | 


In this case the bill was filed by the widow in her 
own right, and as representing the distributees of the 
decedent, to set aside a vift of a large amount of bonds 
and securities by the decedent in his life time to the 
defendant who was his brother and had the care of his 
large real and personal estate and acted as his agent 
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in the transaction of all his business until his death. 


The court, after reviewing the authorities and show- 
ing that where the relation of agency or confidence 
exists the age or capacity of the donor do not affect 
the principle, 


On page 197 says : 


“As to the mental capacity of the donor at the time 
it is clearly enough proved, that in the prime of his 
years and health he was a man of strong will, capable, 
quick and vigorous intellect ; and it cannot, we think, 
be said that he had not at the time of these trinsactions 
sufficient capacity to have made a will or executeda 
valid deed or contract. But the question here is not 
about mere legal capacity, for all the authorities under 
this head assume its existence. If We were deciding the 
question of capacity on caveat to his will, or in case of 
a gift to a stranger, where the onws is on the party as- 
sailing the act, and capacity was the only matter we 
had to determine, we should pronounce in favor of the 
will or gift. But such is not the question now before 
us. The onws is entirely on the other side, and the 
state of mind, whether such as capabie of being influ- 
enced by a person standing in a confidential relation, 
and having the opportunity to exercise influence or 
abuse confidence, is the subject of inquiry.” 


The court then goes on to say that the testimony 
shows that the decedent was in declining health. 


“ No one can tell what such a state of health may 
produce even upon the strongest mind.” 


“In this case we think it evident, notwithstanding 
the testimony of the physicians and others who saw 
him occasionally, his mind had become impaired to 
such an extent at least,as to make it less able to resist 
and the more easy subject of influence and importu- 
nity.” 


Billage vs. Southee, 9 Hare. at 539, 540, the Vice- 
Chancellor says : 
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“No part of the jurisdiction of the court is more 
useful than that which is exercised in controlling the 
transactions between persons standing in a relation 
of confidence to each other; and, in my opinion, this 
part of the jurisdiction of the court cannot be too 
freely applied, either as to the persons between whom, 
or the circumstances inwhich it isapplied. The juris- 
diction is founded on the principle of correcting abuses 
of confidence, and [ shall not hesitate in saying it 
ouhgt to be applied whatever may be the nature of the 
confidence reposed, or the relation of the parties be- 
tween whom it has subsisted. I take the principle to 
be one of universal application, and the cases in which 
it has been exercised—those of trustees and cestué 
que trust, guardian and ward, attorney and client, sur- 
veon and patient—to be merely instances of the ap- 
plication of the principle,” “and where a gift is set 
up between parties standing in a confidential relation, 
the onus of establishing it by proof rests upon the 
party who has received the yift.” 


Grifliths os. Robbins, 3 Mad, Chy., 105, 


The bill was filed by W. Griffiths, the devisee and 
executor of Mary Morris, to set aside a deed of gift 
made by Mary Morris to Thomas Grilliths and wife 
of all her personal and real property, reserving a life 
interest, and depriving herself of the power of apply- 
ing any part of the principal of her small property to 
her support. She was 84 years old and nearly blind, 
and altogether dependent on the kindness and assist- 
ance of others. Said the Vice Chancellor: 


“ They stood together in a relation to her which so 
much exposed her to their influence that they can 
maintain no deed of gift from her unless they can es- 
tablish that it was the result of her own free will, and 
affected by the intervention of some indifferent per- 
son.” 


“It is suilicient to say that the defendants have not 
made out that case which the policy of the court re- 
quires from persons standing in that relatien to the 
donor in which they had placed themselves.” 
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Dent os. Bennett, 4 Mylne and Cr., at 273, 4, 5. 

Gibson vs. Russell, 2 Young & Collyer, 104, and 
note 2, p. 120, where the cases are collected. 

Seiman os. Wilson, 3 Edward Chy., at 40. 

Huegenin vs. Baseley, 14 Ves., 273. 

Wheeland 7s. Wheeland, 3 Cow., 537. 

Taylor os. Taylor, 8 How., at 200. 

Slocum and wife os. Marshall, et a/., 2 Masun., 
386-78. 

Same case. 11 Wheat., at 125. 

Rhodes vs. Baler, 1 Chy., Appeals, 256. 


The principle extends to all cases of voluntary dona- 
tions. 


Cooke vos. Lamontle, 15 Beav, 234. 
Sinith »s. Kay, 7 House of Lords’ Cases, 750. 


The rule applies to every case in which the donee 
may exercise influence over the donor. 


Billings os. Hare, supra. 
Todd vs. Groves, supra. 


IN ALL CASES WHERE THE RELATION OF PRINCIPAL AND 
AGENT, OR OTHER RELATION OF TRUST OR CONFIDENCE, 
OR OF CONTROL AND SUBJECTION EXISTS, IT IS IN- 
DISPENSABLE FOR THE GRANTEE TOSHOW THAT 
tHE GRANTOR HAD THE ADVICE AT THE 
TIME OF THE TRANSACTICN OF SOME 
DISINTERESTED PERSON CAPA- 

BLE OF ADVISING HIM. 


Seiman os. Wilson, 3 Edward Chy., supra. 
Grittiths os. Robbins, 3 Mad. Chy., supra. 
Gibson os. Russell, 2 Young & Col., 116. 
Rhodes vs. Bates, 1 Chy. Appls. Cases at 256. 
Brooke os. Berry, 2 Gill, 83. 

Allore os. Jewell, 94 U.S., 510, 11, 12. 
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Todd os. Groves, 33 Md., at 193. 
Kempson os. Ashbee, 10 Chy. Appls. 15. 

Was there ever a case in whicn the advice of a dis- 
interested Jriend who was able to protect a heipless 
victim was more needed ? 

Judge Willoughby came with Brooke and brought 
with him the deed which he and Brooke had jointly 
prepared, to divest this old gentleman of every bit of 
property he had on earth. He does not pretend that 
he gave him any advice whatever, nor does the testi- 
mony show that he had advice fiom anybody but 
Brooke. 

According to the authorities cited, this disinterested 
advice would have been essentia/ even if the old man 
had been in health of body and mind, because here 
was arelation of confidence, trust, dependence and fear 
when in heaith. 

There was domination over the mind and body of 
this father, which this son had exercised, with but 
short intermissions for 20 years. 

A domination so absolute that the father scarcely 
dared call his soul his own, at least in the presence of 
the terrible son. 

Here was this man nearly 80 years old and weak- 
ened by a long sickness and near unto death; called 
upon to make to his keeper a deed for all. he possessed, 
so that if he came back to life he would be a beggar 
indeed. 

Strangely enough he had while in health been able 
to resist the demand for a deed for his property. But 
in the presence of death he yields, and there is no one 
to help him. 

The grantor gave no directions as to making the 
deed, they were all given by the grantee. 

The deed was not even read to the grantor. Judge 
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Willoughby called his attention, he says, to three pro- 
visions in il, but didwt read it to him. (See tes. pp. 
305, 366). | 

A man 80 years old, sick unto death, conveys away 
all his property to one child, cutting out all his other 
children, and the deed is brought to him by that child 
and his lawyer, and he signs it without reading or 
hearing it read, and no one to advise hitn. 

Can such a deed stand ? 

Lord Eldon said in Gilson es. Geyes, that the onus 
was upon the grantee to show that the transaction was 
righteous. 

Was this a righteous transaction ? 

In Clarkson os. Hanway, 2 Pere, Williams, su- 
pra. 


Said the Viee Chancellor: 


‘“ Neither lias there been the least evidence read of 
any instructions given by Simon Hanway to the drawer 
of the deed for the preparation thereof although the 
man has been examined who drew the same. On the 
contrary itis confirmed even by the answer, that the 
defendant Jonas Hanway alone gave instructions for 
the preparing of the deed ; nor does it appear that at 
the time of executing the deed it was read over to 
Simon Hanway.” 


A reconvevance was decreed, which was affirmed on 
appeal by the Lord Chancellor. 


THE WILL. 


On the 9th of December, 1879, only a month before 
the beginning of his last sickness, Mr. Mackall, Sen., 
made his last will, by which he devised all his prop- 
erty to his other children, cutting Brooke off. This 
clause is as follows: 


nl) 


‘By this my last will and testament I do not give, 
devise, or bequeath to my son, Brooke. Mackall, Jr., 
any part, parcel, or portion of mnmy property whatever, 
as the said Brooke Mackall, junior, herefofore received 
from me many and large advances, and as it would be 
unjust to my other children hereinbefore named, but 
l direct Leonard to pay him one dollar.” (See Ree., 
p. 292.) 


When Mr. Mackall had at last innde and executed 
this will he felt relieved and happy. 


See tes. of Dr. Owens, pp. 108, 109, Ree. 


93 QQ. When did you first learn that this will had 
been made ? 

A. [Twas told by Mr. Brooke Mackall, Sr., the last 
time I saw him at the Rises House. That was the 
last time | saw him a well tmnan. 

94 Q. Did he then tell you any thing of the nature 
of it? 

A. He told me that he had been over to Georgetown 
to see several physicians, to get them to attest his will, 
and that he felt happy and coutented with the world.” 


Testimony of Leonard Mackall as to will, p. 17: 


“9 Q. Did or did not your father at any time pre- 
viously to his death deliver his will into your posses- 
sion ? 

A. He did. 

10Q. Please state when and at what place this de- 
livery occurred ? 

A. He directed me to meet him at the Rigus House 
on L5th street, and wait for him on the 9th of Deceim- 
ber, 1879. 

“11 Q. What was the object of his appointing this 
interview ? 

A. I did not Know until | met him, and he then gave 
me the will. 

“12Q. What did he direct you to do with the will ? 

A. He directed me to put it in the Savings Bank, 
corner of L5th street and New York avenue. 

“13 Q. Did you follow out his directions ? 
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A. I did immediately take it over and put it in the 
bank.” 


On cross-examination on p. 51,52: 


“294 Q. When did you first know of the contents of 
that will? 

A. I first saw the will of December 9, 1879, the day 
after my father’s funeral in the month of March, 1880, 

*205Q. Was that the first you Knew of its contents? 

A. It was.” 

“315 Q. Did you ever talk over with your father 
any of the provisions to be put in the will? 

A. | never did. | 

“316 Q. Whose handwriting was the will in? 

A. L do not know. 

“317 Q. Who were the witnesses to the will ? 

A. Dr. Grafton Tyler, Dr. Armstead Peter and Dr. 
Louis Mackall. 

“318 Q. Did you see any of these witnesses ? 

A. I did not. 

On p. 29 in direct examination witness said in an- 
swer to Q. 102. 


“\. Father told me that | had his night Key, and 
that | could get up to see him at any time. He also 
said: “ My son, have you heard from your brother 
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Ben, who is living in Utah? | told him I had not; 
He said that Brooke had that to answer for—poor boy 
voing away—He said my son, you have my will and I 
wish you to carry it ont.” 


This last conversation was about three weeks before 
the making of the deed on February 27, 1880. He 
was taken sick January 9, 1880. See Ans. to Ques. 59, 
p. 23. Len. commenced to nurse him ten days after 
he was taken sick, and continued to nurse him two 
weeks, when the nurse was hired. This was in early 
part of February. Rec., p. 27. 


See testimony of Rosalie Mackall, p. 163. 


“A. My second visit was after my husband had been 
nursing him some time. He seemed to be suffering a 
great deal of pain. He seemed to have difliculty in 
breathing; | took down with me a letter from his son 
Benjamin, living in Utah, thinking it would interest 
him. He seemed to be very much distressed to think 
of Ben being out there in such a destitute condition, 
and said, “poor boy ;” to think that he is away off 
there, subject to such temptations and associations — | 
think of him constantly and remember him olways 
in my prayers,—that’s another thing that Brooke has 
to answer for; his conduct drove poor Ben away, | 
want you to write to him and tell him for me, that I 
cawtdo anything for him now, bul that 1 hare made 
awillin which I have remembered him.’ This was 
probably less than a month before the deed of Feb- 
ruary 27th. 


Testimony of Mr. Brady on pp. 


shows the constant complaints to witness that Brooke 
had treated him badly, and 2 desire to emancipate 
himself if he could, but thit Brooke had a will whieh 
he had made in his, Brooke’s favor, and that he feared 
thit he eouldn’t change it, and thit Brooke had con- 
trol of all his affairs. 

Mr. Brady says he told him that if he was diss .tis- 


fied with his will he could ehansze it, but he didn’t 
seem to think it could be done. On p. 227 witness 


SAYS: 


“While | refrained from advisins him to change his 
former will, thit sudject seemed to oppress him and 
to be upon Ais mind a!’ the time. I again told him 
that the will did not vo into effect until his death, and 
that he could ehinge it if he wanted to. I do not 
think I saw him after thateconversation. Lafterwards 
understood that he had made another will.” 

“Q. Well, | woula like to know, Mr. Brady, whether 
he expressed dissatisfaction with the fact that Brooke 
had his will? 

“A. Hedid. And it seemed to he on his mind all 
the time. He did not seem to be at all satislied with 
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the contents of that will and often spoke to me in the 
office about it. He came to me in a way that at- 
tracted my sympathy. He said I was about the only 
one he could talk to.” 


The foregoins testimony shows that Mr. Mackall, 
sr., had before made a will in favor of Brooke, which 
brooke had in his possession, (ind which he has put 
in evidence in this case . 

That he was annoyed and distressed about it, be- 
eause he wanted to make some other disposition of his 
property; but that he was afraid of Brooke and also 
doubted his power to mike another will 1s Brooke had 
the one already made. 

Thit Mr. Brady (who is a lawyer) assured him that 
he could invke another will if he desired to do so. 

That he had finully mide a will to suit him and de- 
posited it inthe bank where he intended it should re- 
main until his death. 

That after he had done this, he felt, as he expressed 
it to Dr. Owens, “ contented and happy.” ‘This last 
will was made but one month before the beginning of 
his last illness. 

That during his sickness and within two or three 
weeks before the deed was made, he sent word to his 
son Ben. that he had made a will in which he had re- 
membered him. And on another occasion enjoined it 
upon Leonard, who was named as executor in the will, 
to carry it out. 

That was the condition in which he intended and 
expected to die. 

jut it was the condition in which Brooke did not 
intend to let him die. He had not held him in bonds 
for 20 years to release him at the last. 

On p. 321 is Brooke’s account of how the deed came 
to be made. He says his father had been talking to 
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him on several occasions for some days before about 
how his brother Leonard and others had made trenble 
between them; said that Brooke had had a great deal 
of trouble in his life, first in the unfortunate fainily 
uffair, then in the suits with Richards and others, and 
now “| fear you will hive trouble with your brothers 
and sisters, 1nd as [ undertsand their motives now, I 
think it is my duty to give you a deed for the property 
so that you wiil be ia a condition to act promptly in 
any minutter in the Riehards matters, and also to pre- 
vent any trouble in ease [should die from your 
brothers and sisters, or any other quarter.” His father 
also“ talked a /ittle about some will they had gotten 
him to execute, but wow he understood (heir motive, 
and he wanted iniin to see Judge Willoughby and say 
that he desired hitn to prepare adeed for all the prop- 
erty contained in the deed of trust to Leonard, trus- 
tee.”’ 

This stunds nviked, ound in the light of the other 
testimony what a bold falshood it is. 

He says his futher talked * a@ /ft/2” about “ some 
will /Aey hid got him to make.” 

How to get rid of the will that he had hefore made 
in favor of Brooke, had for a long time been the 
burden andanaviety of his life of which he thought all 
fhe time, vweording to Mr. Brady, an entirely disinter- 
ested witness. See, also, testimony of George Kirk 
another disinterested witnesses, p. 215, answer to 
question 5; and p. 217, answer to question 25 and 26. 
And when at last he thought he had accomplished it 
he “felt contented and happy.” 

There is vot a word of evidence tending to show 
that anyone of his other children had anything to 
do with the making of his last will, and no one of 
them Knew its contents. 

It was entirely his own work, to which he was im- 
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pelled by a sense of duty, which gave him no rest un- 
til it was done. 

Mr. Mackall did not tell Brooke anything about 
this will, but Brooke wanted the deed because he had 
no title tothe property of his father, for which he had 
been keepins his father in subjection since 1859, hop- 
ing and expecting to get it and now was probably his 
last opportunity. 

That Brooke did not know of the existence of the 
will is shown by the fact that Judge Willoughby did 
not know of it until after the old man’s death, and the 
probite of the will. (See tes. of Judge W., p. 311): 


“(). When did you first le.rn that Brooke Mackall, 
sr., had inade the will of the 9th of December, 1879? 

“A\. | don’t remeinber of Knowing it until after his 
ceath. 

“Q. Don’t you remember that Leonard Mackall, on 
the day of the probate of the will, was in your oflice 
and stated such fact? 

“A. | have an impression that he was there and did 
state such faet.” 


On the evening after the probate of the will Brooke 
took a copy of it to his sister, Mrs. Owens, and asked 
her if she knew of or hid agreed to it. (See tes. of 
Dr. Owens, p. 1 24, Q. 274. 

To work his scheme to get the deed, it was neces- 
sary to get rid of Leonard; his first move was to 
transfer his father, (while Leonard was absent), intoa 
little hall room on the third floor of the house, as al- 
ready shown. Here there would not be room for more 
than himself and the nurse. How this was accom- 
plished, see Leonard’s testimony on paye 27 and 28. 
This done, then Leonard must be gotten rid of, and he 
got up the false claim about the “ overdose,” as has 
heretofore shown. He deceived no one by it—his 
father saw through it at once, and said it was one of 
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Brooke’s tricks to get rid of Leonard, see answer to 
question 148, page 66-67. ‘ Brooke succeeded in getting 
rid of Leonard, see page 54. 

After Brooke had gotten rid of Leonard and had a 
nurse of his own selection, he had nothing to obstruct 
the working of his scheme, if he eould Keep contro] 
of his father. 

Brooke excluded as much as possible his brothers 
and sisters 1nd other relations from his father’s room. 
See testimony of Mrs. Owens, at pave 76, in answer to 
question 29 in whieh she is asked substantially why 
she didn’t visit her father oftener? 


A. “Beeause | felt that my going there in opposi- 
tion to the wishes of Brooke would result unfavorably 
upon his health in his then weak and suffering con- 
dition, as father had said that Brooke did not want us 
to come there. He told us that Brooke treated him 
very badly and gave him his medicine roughly.” 

“30 Q. Did these acts of Brooke, jr., towards lis 
father, result froin his knowledze of your coming to 
see him? ete. 

“A. Yes they did; father told me that Brooke would 
treat him ina worse manner if he found out that we 
had been there.” 


She says on p. 74 in answer to question 17: 

A. “IT felt a delieacy after brother Leonard had been 
put ont or after the unpleasantness which took place 
between brothers Brooke and Leonard, about pushing 
inyself where [| was not wanted by Brooke,” Ke. 


The last time she saw her father was on the eve- 
ing after the execution of the deed, at about 8 o’clock 
and she says her father was in a s/vpor. Dr. Owens 
was with her. She narrates the circumstances on pp. 
88, 89. 

She and her husband, Dr. Owens, left the siek eham- 
ber in alarm and went to eall on Dr. Walsh. Dr. W. 
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“Mr Maekall isa very ill man. He might recover 
and live for years, but he is in no condition to attend 
to any business,” &c. See p. 91. 

Dr. Owen fully corroborates her. See pp. 100 and 
101. Dr. Owen thinks he was under the influence of 
an optate. 

Mrs. Owens never saw her father alive again. She 
ealled frequently and inquired of Brooke as to his 
condition and was always assured that he was getting 
better. : 

The last time she called was the day before her 
father died. Brooke told her his father’s clothes were 
out and he expected him to go down into the parlor 
the next day. See p. 74. 

The only two surviving brothers of Mr. Mackall; 
both very old men—one lived in Baltimore, the other 
in Virginin—hearing of their brother’s illness met 
. here and went to see him, bat were denied admittance, 
brooke informing their that his father was “* too ner- 
vous to see them.’ See testimony of Dr. Leonard 
Maekall, p. 240. 

\fter Brooke had gotten the deed he coneluded he 
L would want witnesses as to his father’s condition, and 
he now for the first time bethinks himself that his 
father being a christinn would naturally like to see a 
ininister and he sends for Dr. Naylor, see his testimony 
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page 320, 

His father had been dangerously ill for seven weeks, 
and it had never occurred to him before that his father 
would want to see a minister, so he stimulated him 
to prepare him for the interview, and sent for Dr. 
Naylor. See testimony of Dr. and Mrs. Owens, who 
called and saw Mr. Mackall shortly after, p. 73.101. 

it was not for his father’s comfort or benefit that 
* he sent for Dr. Naylor, but to make a witness of him. 

Brooke had always treated his father’s religion with 
contempt; see testimony of Rosalie Mackall, p. 161. 
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“He, meaning Mr. Mackall, said too that whenever 
he saw him reading the Bible or woule hear him 
speak on religious subjects, he would laugh at him 
and call him an old hypocrite.” 


“ Brooke used profane languaye in the presence of 
his father, his father being a very religious man.” 
See testimony of Robert Christy, p. 187. 


, 
BROOKE TOOK HIS FATITERS SIDE. 


The great merit that Brooke. possessed over the 
other children, and that which entitled him according 
to his and his counsel’s theory, to the whole of his 
father’s estate, was that in the troubles between his 
father and mother, resulting in a deeree for divorce 
in favor of his mother, he actively and aggressively 
took the part of his father, and that the other children 
sided with their mother. 

It must be admitted that the testimony does show 
that this young man was probably the meritorious 
evuse of making the breach between his father and 
mother and Keeping it open. 

That by his machinations be brought discord and 
strife into whut had been 2 happy family. 

That he exused his mother and his younger brothers 
and sisters to suffer from’‘hunger and cold, and want 
and privation in every form, when before they had 
every comfort and some luxuries. 

That he took his father from the home of those who 
had loved him, and carried him about from boarding 
house to bovrding house for 20 ve vrs. 

That he schemed to get his father to have deeds 
made to him upon the pretext of Keeping Mr. Bradley, 
the attorney of his mother, from getting hold of the 
property to pay alimony to his mother. 


That after the separation and divoree when his 
s 


mother urged his father totreturn to his family, this 
devoted son used his influence to prevent it. 

That to her dying day his unhappy mother attri- 
buted all the family troubles to the machinations of 
this devoted son. 


ALL THIS THE TESTIMONY COMPELS US TO ADMIT. 


We must also admit, in justice to the memory of 
the father that after he had become the slave of this 
son, he awoke to a discovery of his helpless and for- 
lorn condition and to the fact that his unnatural son 
had sacrificed mother, father, and brothers and sisters, 
that he might secure to himself his father’s estate. 


The old man was chastened and repéntant, and in 
his last days he determined to right so far as he could 
the wrong he had done his other children, and made 
the will of December 9th, 1879. 

But he was now 80 years old, and his last sickness 
came upon him, and Brooke seized his opportunity to 
again put the dying old man in constraint, and wrested 
the deed froin him at the very gate of death. 


CONSIDERATION FOR THE DEED. 


We think that we have demonstrated that the deed 
being one of bargain and sale, and founded upon a 
valuable consideration, must fall if a valuable consid- 
eration has not been shown. 


The defendant in his answer sets up a strictly valu- 


able consideration. In paragraph 5, after denying all 


fraud, misrepresentations, or undue or improper in- 
fluence, speaking of the deed says, “ but was for a valu- 
able consideration and insubstantial pursuance of his 
intention, which he had formed at least twenty years 
before his death.” 
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Andagain in the 6th paragraph hesays: “Sometime 
after such unfortunate controversy this defendant be- 
ing in full accord with his father,and having acquired 
some property of his owa, and working with and for 
his father, an arrangement and agreement was had be- 
tween this defendant and his father, by which his 
father prom ed and avreed for a valuable cousidera- 
tion to convey to this defendant the property on the 
corner of l4th street and New York avenue, in this 
city when he should be able to procure the legal title 
thereto, and placed this defendant in the possession 
of the same.” 

It will be observed that the defendant abandons the 
consideration set out in the deed, and claims that 20 
years before he had acquired some property, and that 
for a valuable consideration which he then paid, he 
bought the New York avenue property, and that the 
deed was to be given him so soon as his father pro- 
eured title himself. 

The contract between the father and son then ac- 
cording to the answer by which the latter agreed to 
buy of the former this valuable property, was made 
20 years before Mr. Mackull’s death. He died March 
7th, 1880. Phe contract then upon which the parol 
promise was based was in 1860. Brooke testified in 
this case in May, 1833, tint he was then in jiis 42d 
year. (See p. 311.) In 1860, Brooke was about 19 
years old. He had nothing in the world but what his 
father gave hii. 

This purehase of his of his father in 1860, while he 
was a minor, of this valuable property is sheer non- 
sense. 

This is all the consideration that the answer sets up 
to support the deed, and as this totally fails, the de- 
fence it s¢ems to us must fail. 


The evidence conclusively shows that there was 
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never any pecuniary obligation on the part of the 
father to the son, but it was all Brooke’s life a..d down 
to the death of his father, overwhelmingly the other 
way. 

So that there can be no pretense of supporting this 
deed by 2 valuable consideration of any kind whatever. 


CLAIM OF TITLE TO NEW YORK AVENUE LOT BY GIFT AC- 
COMPANIFD BY POSSESSION. 


The defendant although it is contrary to the defense 
set up in his answer has offered some testimony tend- 
ing to show a promise on the part of his father to 
vive Brooke this property. 

We claim that the whole of this testimony is in- 
competent. 

He has filed in the case and offers in evidence, see 
p. 358, what purports to be an answer of Brooke 
Mackall toa bill in Chancery in Equity Cause, No. 
2.372, Supreme Court of the Distriet of Columbia, in 
which Alfred Richards e/ a/ were plaintiffs and Brooke 
Mackall ef a/ were defendants. ‘The answer cannot 
be understood without the bill. But it is offered sim- 
ply we presume, to show what Brooke Mackall, sr., 
said about his promise to give the New York avenue 
lot to Brooke. He says substantially that in 1851, he 
purchased half of said lot from W. W. Corcoran, that 
Corcoran tendered him a deed which he refused to 
accept. That the other half he purchased from Wm. 
F. Nichols as trustee, who died soon thereafter, and 
defendant never received a deed of conveyance there- 
for,and has no paper title thereto, and has no evi- 
dence of lis title to said lot in his possession or con- 
trol, ‘hat he purchased said lot and promised to give 
it to his son Brooke Mackall, jr., at some future time 
but he has not since been in a financial condition to 
earry out such intention and has never given him any 
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conveyance of the said lot nor any paper writing re- 
lating to said lot. 

Brooke claims in his answer in this ease that he 
bought the lot about 1859 or 1860, when he was 18 or 
19 years old, for a valuable consideration. He offers 
what purports to be the declaration of his father on 
July 12th, 1871, (date of filing answer,) that after he 
bought the lot, whieh was 1851, he promised this boy 
that at some fulure time he would give it to him, but 
had never been fuancially able to do il. 

This testimony shows that in i871, the lot had not 
been viven to him, and that he did not purchase it at 
any time prior to 1871. This is the defendant’s own 
evidence, and of course he is bound by it. 

This answer shows that if was to a creditors bill 
filed by the plaintiffs, Riehard ef a/s, to subject this 
property to the payiment of judgments against brooke, 
jr., and he was trying to defeat the creditors by show- 
ing that neither he nor his father had any title. The 
answer siys the father refused fo aceept the deed that 
Cochran offered and he had no paper title. 

The defendant has also offered in evidence. * Depo- 
sition of Brooke Mackall, sr., in cause No. 2,373, made 
Noveinber 28th, 1865." See p. 559. 

This was not a deposition, but was an affidavit of 
bis father’s, whieh Brooke had filed in the oltice of 
the Quartermaster-General in 1865, when he was seek- 
ing to collect rents from the Government for the use 
of the New York avenue property, and while they 
were trying to Keep Mr. Bradley from reaching it for 
alimony for Mrs. Mackall. 

A copy of this atiidavit was put into the case No. 
2373 by Richards as part of his evidence to contradict 
the answers of both Brooke and his father. 

In the answer Mr. Mackall filed in 1871, he said he 
had no deed nor paper title from Nichols for the half 
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of the lot purehased from him. In this aflidavit filed 
jn 1865, he says he had sometyears before obtained a 
decree for title for this half. 

In the answer he said he refused to accept the deed 
which Corcoran offered, and he has no title to said lot 
in his possession. 


In this affidavit he says: 


“Mr. Corcoran also refused to give me a deed unless 
[ paid additional for some back taxes, which I refused 
to do. I never did get a deed until the other day, 
since his return from Europe.” “ This property I gave 
to my son Brooke Mackall, jr., some years ago, and he 
has had it in his possession ever since, and has subdi- 
vided it into six lots.” 


But Mr. Brooke also filed an answer in the Richards 
‘ease on the 6th of July, 1871,an extract from which is 
found on p. 378, and which it is agreed may be re- 
garded as in evidence without producing the answer 
oracopy. He says: 


“ This defendant denies that he is the owner of that 
piece or parcel of real estate Known as lot numbered 
7, in square numbered 225, or any part thereof, and 
was not the owner thereof, or any part thereof, at the 
time, nor at any time since said judgments were ren- 
dered against, him.” 


Kither Brooke was perjuring himself in 1871, or he 
is now—let him choose. But certainly after this 
showing that he is ready to commit perjury when this 
will best serve his purposes, the court will not give 
much credit to his testimony in his own behalf when 
he isswearing for $150,000 or more. 

The excuse for the father is that the false affidavit 
was prepared for him by Brooke, and he was required 
to swear to itand did so automatically under the di- 
rection of Brooke. (See tes. of Leonard Mackall, p. 
379.) 
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We think Brooke, in the face of this sworn denial 
of both his and his father’s in 1871, that he was the 
owner of lot No. 7, and in possession in his own right 
since 1859, ought now to be estopped from setting up 
such a pretence. 

All the testimony in the case tonching that point 
shows that the father was claiming and asserting 
ownership of this property down to his last sickness. 
The testimony of Brady, Christie, Leonard Mackall, 
Willoughby, and even Brooke himself, shows that the 
old man was urging the ejeetment suit against Rieh- 
ards in which he was seeking to recover possession of 
the part of said lot 7 held by Richards, and that the 
legal title was in Leonard Mackall as trustee for his 
father. 

Brooke says that the description of all the property 
in the deed of February 27th, 1880 was copied from 
Leonard’s trust deed (see 321, 322), and Judge Wil- 
loughly told the old man atthe time of the execution 
of that last deed that the deseription of the property 
was copied from Leonard’s trust deed. (See 305). 

It is true that Brooke undertook to build a house 
on the corner. He had no means of his own, but he 
went about and told builders and material men that 
he owned the lot, and got everything on credit and 
paid for nothing. | 

The ereditors sued him and got judgments for sev- 
eral thousand dollars and then they found the title to 
the property was in his father. Richards bought up 
the judgments and filed a creditor’s bill to subject the 
property. Then Brooke came in and swore that he 
didit own the property and never did, and the old 
man swore that he had promised Brooke when a boy” 
to give it tohin, but he had never been able to do it.” 


The court very properly decided that inasmueh as 
the old man hid allowed Brooke to hold himself out 
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to the world as the owner, and contract debts on the 
faith of his ownership, he was estopped as against 
these creditors from denying it, and ordered the prop- 
erty to be sold as the property as Brooke to pay these 
debts. 

As between the old man and his heirs and legatees 
and these creditors that decree could not be impeached 
but between Brooke and his father and his legatees, it 
has no effect whatever. 

The judgments against Brooke and the taxes against 
this property have all been paid by money raised upon 
a deed of trust upon this property in which Leonard 
Mackall as trustee and Brooke Mackall joined, the 
parties stipulating that which ever way this case 
should be decided this deed of trust should be satis- 
fied out of it. 


THE DECREE IN THIS CAUSE, P. 3597. 


Without meaning any disrespect to the court below, 
we think the decree in this case is a Judicial novelty. 

It is ordered, adjudged, and decreed that the deed 
of February 27, 1880, operate as a confirmation of the 
title, legal and equitable in the grantee, Brooke Mack- \" 
all, jr., as to all the parties to this suit, and shall 
stand as a deed of conveyance for said purposes, but 
as to the remainder of the property described in said 
conveyance, not relating to said lot No. 7, in square 223, 
the said conveyance shall be, and the same is hereby 
adjudged and decreed to be ‘noperative, null and void. 
And it is decreed that each party shall pay the costs 
incurred by him or them. 

It seems to us that a deed is an entire thing, and 
that it cannot be void as to part of the property con- 
veyed, and operate to convey title, legal and equitable 
as to another part. 
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The appellee took no appeal from the part of the 
decree adjudging the deed void as toall the property, 
except lot 7, square 223, and of course that part of the 
decree is final, and cannot be reviewed here, and the 
only question to be tried now, is whether the decree 
as to said lot No. 7 shall be affirmed or reversed. See 
the S.S. Osborn 105 U.S. at 451, Hilton os. Dickerson, 
108 U.S. at 168. The Tornado, 109 U.S. at 117. Can- 
ter vos. American Insurance Co., 3 Pet., 319. The 
deed having been adjudged to be void by a decree 
which has now become absolute, is there anything 
left for this court, but to remand the case to the court 
below, with instructions to correct the error by mak- 
ing the decree consistent with itself? 

S. S. HENKLE, 
R. M. Newton, 
Counsel for appellants. 
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| ON MOTION TO DISMISS APPEAL. 
| 
) BRIEF OF COUNSEL FOR APPELLANTS ON MOTION. 
The motion to dismiss is based upon the fact that 
the appellees, Robert Christy and wife, did not join 
the appellants in the appeal. ‘That there was no sum- ~ 
; mons and severance and that they had not been served + val 
; with citation, and had not entered their appearance 
i in this court. 
| Since the filing of the motion, both of said appel- 


lees have formally waived the service of citation, have 
| entered their appearance in this cause, and sabinit to 
| the jurisdiction of the court. (See accompanying Ex- 
hibit A). 


The appellee, Robert Christy, has filed an afltidavit, 
; (see Exh. B,) that he waived service of the citations 
; on himself and wife on the day ou which it was served 


upon his co-appellee, Brooke Mackall, Jr. 


But certainly thisis not the kind of a joint decree 
where all the parties against whom the decree ts ren- 
dered must join in the appeal or there mnust be asum- 
mons and severance. There is no decree that the ap- 
pellants and the appellee, Christy and wife shall 
jointly pay any money or do anything whatever. It is 
simply decreed that a deed which the appellants 
sought to impeach, but in which Christy and wife re- 
fused to join them, should operate as a confirmation 
of title in Brooke Mackall, Jr., as to a part of the 
property described in it. In the property, the title to 
} 


which was affected by this part of the deeree, the ap, 


pellants and the appellees, Christy and wife, were in- 


terested not jo/u//y, but severally as tenants in com- 
mon, whether they be considered as devisees under 
the will of Brooke Mackall, Sr., whieh gave them in- 
terests in severalty, oras heirs-at-law. Certainly from 
such a decree anyone of the parties whose interest 
was unfavorably affected by it, night appeal without 
joining the other parties similarly affected, and with- 
out asummons and severance. 

[t is well settled that one tenant in common may 
sue in ejectment without joining his co-tenants, or they 
may join. 

Barrett os. French, 1 Conn., 356. 
Hicks os. Rovers, 4 Cr., 57. 

One tenant In common Inay sue in equity to remove 
a cloud from his title or to set aside a fraudulent deed 
without joining his cotenants. He could not of course 
have partition or proceeding to sell the whole property 
without making all the parties interested, either plain- 
tiffs or defendants. 

Harding os. Handy, il Wheat., 105. 

Was a proceeding in equity by heirs-at-law of Coim- 
fort Wheaton to set asid a conveyance obtained from 
their ancestor by fraud and imposition. Four of tlie 
heirs did not join in the bill, nor were they made de- 
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fendants and no reason was assigned for the omission. 
The Cirenuit Court upon hearing, decreed that the con- 
veyanee should be set aside and for an accounting. 
After the account was taken a balance appearing in 
favor of Handy, the defendant, the court ordered 
that the property be sold and the proceeds brought 
into court. That Handy should first be paid,and the 
balance be distributed among the heirs-at-law of 
(‘omfort Wheaton. If there be any such heirs not 
made parties, they to be at liberty to come in under 
the decree and receive their shares, paying their pro- 
portion of the costs and expenses, otherwise to be ex- 
eluded. 

Krom this decree there were cross-appeals to this 
eourt. 

Said Chief Justice Marshall in delivering the opin- 
ion of this court: : 


“ Deeds may be obtained from a weak man for the 
purpose of preserving his estate for himself and fam- 
ily, and protecting him from the imposition to which 
he might be exposed, aud there is nothing to restrain 
Olle of the heirs who way think himself aggrieved 


Sroin bringing Lhe whole CORN: before il court of equity.” 


This court afirmed the decree below, setting aside 
the deed, but held that the part of the deeree which 
ordered the property to be sold, and the proceeds ap- 
plied first to the payment of Handy and the balance 
to be distributed to the heirs, ete., should not have 
been nade without having the heirs all before the 
court on one side or the other. 


“It not being shown or alleged that they could not 
be made parties.” 


“And the cause was remanded to the Cirenuit Court 
with liberty to the plaintiffs to make all proper par- 
ties that the whole may be sold if all the heirs can be 
nade parties, otherwise the shares of such as can be 
made parties.” 


P) 


The authority of this case is, that any heir may file 
«a bill in equity to set aside a deed made by his ances- 
tors which he claims to be fraudulent without mak- 
ing the other heirs parties, either as plaintiffs or de- 
fendants. That anappeal from a decree in such a case 
will be entertained in this court, although there are 
other persous who are interested in the common title 
who are not before the court. 

[f the doctrine of this case be sound, Christy and 
wife were not necessary parties to the litigation at 
any stage of it. 

The sole question in issue in the ease at bar is, 
whether the deed from Brooke VInckall, Sr.. to Brooke 
Mackall, Jr., shall be decreed to be frandulent and 
void, or whether it shall stand as a valid conveyance. 
Nothing further is sought by the bill and the answer 
sugvests no other issue. The ulterior consequences 
will take care of themselves. In such a ease one of 
the heirs or devisees may invoke the judement of the 
court without joining either as plaintiffs or defendants, 
his co-heirs or co-devisees, and the decree will eon- 
clude the rights of all the others. 

suf in this case all the parties in interest are in 
proper form before the court. The plaintiffs below 
as appellants, and Christy and wife as appellees, be- 
cause they refused to be plaintiffs and were made de- 
fendants and the divided decree did not change their 
relation to the case. 

Ceriainly this motion will not commend itself to 
the court as it is not made until after the appellants 
have paid 8750 for printing the record, and within a 


few days of the time when it was supposed the ease 
would be called tor hearing. 


S.S. HENKLE. 
R. M. Newror, 
Counsel Jor Appellants. 


MAHILBIT A. 
SUPREME COURT OF TELE UNITED STATES. 


OcroBerR Tera, 1889. 
& 
LEONARD MACKALL, BENJAMIN MACKALL, 
DonBartron MAcKALL, THOMAS 
OWENS AND LOUISE OWENS, 


Appellants, No. 159 


DS. 


Brooke MAcKALL, Jr., Roperr — 
AND HIS WIFE, CATHARINE CHRISTY. 

Now come the appellees, Robert .Christy and Cath- 
arine, his wife, and waive service of citation upon 
them, and appeal bond, and enter their appearance in 
this cause, and submit to the jurisdiction of the court 


therein. 
Ropert CHRISTY. 
(CATHARINE CHRISTY. 


EXHIBIT b. 
SUPREME COURT OF THE UNITED STATES. 


Ocioner Term, 1889. 
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LEONARD MACKALL, ¢f @/, 
rs, 
Brooke Mackay, Jr., RoBERT | No. 159. 
CHRISTY, AND HIS WIFE, E 
CATHARINE CHRISTY. ; % 


APPEAL FROM THE SuPREME Courr OF THE District oF 
(‘OLUMBIA. | 


UNIrep STATES OF AMERICA, ! 
District of Columbia, § 


SS; 


Robert Christy, being duly sworn according to law, 
ceposes and says, that he is one of the defend- 
ants in this cause, and the husband of Catharine 
Christy, his eo-defendant. 


That both he and his said wife declined to unite 
witu the said plaintiffs in the beginning of this cause, 
and in the prosecution thereof, under the Bill of Cotn- 
plaint as filed therein. 


That he did not draw up the draft of the Bill of 
Complaint filed in this cause, nor any draft of any Bill 
of Complaint for any use whatever in this cause, nor 
with any reference to this cause, That heat one time 
prior to the beginning of this cause, attempted to 
change and reform a bill prepared by one, Davenport, 
so as to make it acceptable to the views of deponent, 
but failing in accomplishing this, laid it aside in his 
deponents olflice, from which, without - deponents 
knowledge or consent, it was subsequently taken, nor 
did he, deponent, hear of it agvin until during the 
taking of the testimony onthe part of the plaintiff in 
this cause. That deponent thus stated substantially 
whilst under examination in this cause. 

(Printed transcript, pp. 188 and 199.) 


That deponent appeared as a witness on behalf of 
the plaintiffs in this cause, under an arrangement 
with counsel for said plaintiffs, whereby, his wife, not 
at the time in strong health, and solicitous about a 
child’s health, was to be relieved from attending and 
testifying as a witness on behalf of said plaintiffs. 
That these facts were testified to by deponent and 
form a part of his testimony in the cause. 


(Printed transeript, p. 194.) 


That the answer of deponent and his wife was not 
filed in the canse until after the conelusion of the tak- 
ing of his testimony therein on both sides. 

(Printed transcript, p. 13.) 


That deponent prepared and filed said answer with- 
out the employment of a solicitor to represent either 
himself or wife. That with the approbation of his 
said wife he has throughout represented her interests 
in the cause. 

That on the day that the bond for appeal was given 
on behalf of the plaintiffs in this cause, this deponent 
met the said S. S. Henkle, one of the solicitors for 
plaintiffs, and on his own behalf and that of his wife 
waived the service of the citation in said cause, as 
to himself and wife, upon being informed by said 
Henkle that a citation had been issued, and served 
upon the solicitor of s.id defendant, Brooke Mackall, 
Jr. 

Ropert CHRISTY. 


Sworn to before me and signed in my presence this 
2d day of December, 1889. 
Mason N. RIcHARDSON, 
[SEAL] Notary Public. 


EXHIBIE C. 
SUPREME COURT OF THE UNITED STATES. 


Ocroner Term, 1889. 


LEONARD Mackaun., ef @/. 
Ds. | 

Brooke Mackay, JR., » No. 159. 
RoBertT CHRISTY AND 
CATHARINE CHRISTY. j 


Ox Morton to Dismiss. 


10 
AFFIDAVIT OF LEONARD MACKALL. 


Leonard Mackall, being duly sworn, says that he is 
one of the appellants in this cause; that being one of 
the heirs at law of Brooke Mackall, Sr., deceased, 
and a legatee under his last will, and having had the 
legal title to all the real estate of the said Brooke 
Mackall, Sr., as his trustee, and being satisfied that 
the deed to the appellee, Brooke Mackall, Jr., for 
said property, had been improperly and fraudulently 
procured from his father upon his death bed, he 
deeined it his duty to take steps to cause it to be set 
aside ; that he consulted with and retained Mr. Daven- 
port, a lawyer of good standing at the Washington 
Bar, for that purpose. Mr. Davenport prepared the 
draft of a bill to be filed, but as Mr. Christy’s wife 
was an heir at law and leygatee of Brooke Mackall, Sr., 
Mr. Davenport, with my concurrence, submitted his 
draft of the billto Mr. Christy for his approval. After 
retaining the siid draft of the bill for some time, I 
called at the ottice of Mr. Christy one day to see Mr. 
Brady, Mr. Christy asked me to wait a while. He 
then wrote and handed me a paper of which the fol- 
lowing is a copy, viz.: 


“ May 24th, 1881. 
As at present advised, [ am not willing that Mrs. 
Christy should be joined in the proposed suit. 
| Rosperr Curisty.” 
To Leon. Mackall.” 


Mr. Christy said nothing, but athant understood that 
he declined to allow his own or his wifes name to be 
used as plaintiffs in the suit which afliant proposed 
to institute against Brooke Mackall, Jr. Shortly after 
Mr. Davenport left the city, and plaintiff having to 
employ other counsel, employed Mr. Newton, who 
filed the bill. Afliant informed Mr. Newton that Mr. 
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Christy and wife declined to join in the bill, and 
hence the bill was prepared, making them defend- 
ants, because of the intetest of Mrs. Christy in the 
property. 
LEONARD MACKALL. 

Subscribed and sworn to before me the 4th day of 
December, A. D. 1889. 
[ NOTARIAL SEAL. ] L. I. O’NeaL, 

Notary Public. 


EXHIBIT D. 


SUPREME COURT OF THE UNITED STATES. 


Octrover Term, 1889. ° 
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LEONARD MACKALL, BENJAMIN MACKALL, ) 
DoxnBarron Mackay, THomMas 
OQweENS AND LOUISE OWENS, 

Appellants, » No. 159. 
ns. 
Brooke MAcKALL, Jr., Roperr Curistry, 
AND HIS WIFE, CATHARINE CHRISTY. 


APPEAL FROM THE SUPREME COURT OF THE Disrricr OF 
COLUMBIA. 


On this, the —— day of December, 1889, appeared 
before me, 
Robert M. Newton, of counsel for the appellants in 
the above entitled cause, who being by me duly sworn, 
deposes and says: that he was retained as counsel in 
said cause by the appellant, Leonard Mackall, 
trustee of the late Brooke Mackall, deceased, and ex- 
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ecutor of his last will and testament,—by Mrs. Louise 
Owen, DonBarton Mackall, and the late Benjamin 
Mackall, of Utah; that, at the time he was retained 
in said canse, the deponent was informed by the 
appellant, Leonard Mackall, that the appellee, Col. 
Robert Christy, stood aloof from and desired to take 
no part in the litigation embraced in said cause; that 
the deponent prepared the bill in said cause without 
any conference with or suggestion from the said ap- 
pellee, Col. Christy; that, subsequently to filing said 
bill, the deponent met the appellee, Col. Christy, to 
the best of deponent’s recollection, during the month 
of February or March, 1882, on New York Avenue, in 
this city, and the appellee vo/untarily stated to the 
deponent that his desire was, not to participate in said 
suit. And the deponent further states that he never 
used any draft of a bill prepared by Col. Christy or 
any otber attorney or person to aid him in preparing 
the bill in the aforesaid suit. That the appellant, 
Leonard Mackall, handed him when he was first re- 
tained in the aforesaid canse, a number of papers 
touching the subject-matter, embraced in the same, 
and that among the said papers, was one which pur- 
ported to be as both its appearance and the statement 
of said appellant, indicated a rough but incomplete 
draft of a bill, which said appellant stated to the de- 
ponent, had been written by a Mr. Davenport, at that 
time a young attorney, and who was for a short time 
a member of the Bar of the Supreme Court of the 
District of Columbia, and which, the appellint stated 
to the deponent, had been corrected by Col. Christy ; 
that svid rough draft bore evidences of hurried reflec- 
ion,—wis &@ mere sketch of a few features of that 
‘ause, touching the subject of valuable consideration. 
represented in the relation between the grantor and 
the grantee of the deed at issue in the aforesaid cause ; 
that upon reading the same, the deponent laid it aside, 


and never gave it a subsequent consideration; and the 
deponent further states, that he never conferred with 
the appellee, Col. Christy; subsequently to filing the 
bill in the aforesaid cause, concerning any feature of 
the same during any stage of the progress of the case. 
That his only connection with the said appellee, con- 
cerning said cause, consisted of his examination of 
Col. Christy as a witness in the same. 
Ropert M. NEwron. 
Sworn to, and subscribed before me, this 4th day of 
December, 1889. 
JAMES H. McKENNey, 
Clerk Supreme Court U.S. 


OCTOBER TERM, 1889. 


LEONARD MACKALIL et al. 


BROOKE MACKALIL etal. 


ADDITIONAL ARGUMENT OF Mr. HENKLE FOR THE APPELLANTS. 


MILANS, LAW PRINTER, 519 7TH STREET, N. W., WASHINGTON. 
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LEONARD Mackaut, ef @/, 
Appella ules 

DS. No. 
Rrooke MACKALL, ef @/, 


Appellees. 
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ARGUMENT OF S. S. HENKLE, COUNSEL FOR APPELLANTS. 


The chiet claim that Krooke sets up to have the 
whole of his father’s estate to the exelusion of his 
brothers and sisters is that in the family troubles he 
took actively and aggressively the part of his father 
against his mother, and the other children took the 
side of the mother. (See answer of Brooke, par. 6, 
p. 8.) 


He says that more than 20 years before his father 
and mother became involved in a most distressing 
controversy out of which arose a separation, and very 
bitter and protracted litigation, in relation to which 
“he espoused the cause of the father with great earnest- 
ness,” and the other children took the part of the 
mother. 


Brooke, in his testimony, p. 311, says more than 20 
years before, his father and mother separated and a 
divorce resulted. 


That ali the other children sided with the mother, 
and he was compelled to take the side of his father, 
and that from that time until his father’s death, with ‘ 
the exception of a short time, he and his father had 
lived together. 

The same claim is made for him by his counsel. 
(See his brief, p. 14, par. 7.) 

Brooke was the cause of the difficulty between his 
Sather and mother, and the separation. (See testimony 
of Mrs. Owen, pp. 75, 76.) 

In 1859 the family all lived together at 1,905 Penn- 
sylvanivavenne; everything was plenty, and everybody 
was happy. 

Brooke returned from Indiana, took the reins and 
has held them ever since. 

Everything was changed from light to darkness, 
from plenty to privation. (Ree., p. 78%; brief from p. 
i to 9. 

Hekept his father and mother from coming together. 

Brooke not only caused the separation, but when his 
fatherand mother were both disposed to come together 
and his mother had written him a letter asking him 
to return, and he was on the most friendly terins with 
all his children and visiting his wife and daughters 
daily, Brooke used his influence and threats to pre- 
vent it. (See brief, pp. 9 to 13. 

Another ground of claim is that from 1859 to his 
father’s death in 1880, he had lived with his father, 
und taken care of himand his property. His counsel 
claims that he spent the best years of his life in this 
laudable business He commenced managing his 
father’s real estate in 1859. (See Brooke’s testimony, 
p. 326.) 

And it is true that for all those years he did, with 
oceasional exceptions, manage both his father and his 


property. 


» 
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Although young, for in 1859, he was 18 years old, 
and in perfect health; he never did anything else ex- 
cept fora short time when he was door-keeper at the 
Capitol in 1875, 1876. (See Brooke, p. 333.) 

He devoted his young and vigorous life up to almost 
iniddle age in taking care of, or rather dominating, 
his fatherand misinanaging his property, and nothing 
else. 


His counsel, aon }?. 1. with yrotesque humor, Says : 


“That almost all his time was taken up with it. 
During all this time not the slightest aid was rendered 
him by any other child. No one offered to try to help 
him to save something from the general wreck.” 


lsrooke “ had by his devotion to his father’s interests 
and to the property in question crippled his resources 
and means of living toa very yvreat extent as the com- 
plainants themselves admit.” 

Poor Brooke ! 

He had done what he could to save something from 
the wreck, and he ought lo have it all for salvage. 

What had he done in these 2 years of manage- 
ment ? 

First, as to the management of the property: 

When heassumed his management the testimony 
shows his father owned the following property, viz: 

Eleven lots in Georgetown, eligibly located, most of 
them 60-feet front, and over, and 150 feet deep, and 
the sinallest one 46 feet front and 61 feet deep. (See 
Brooke’s deed from Corporation of Georgetown, p. 
373.) 

Twelve lots in the west end of the city. (See Pairo 
deed to Brooke, p. 375.) 


There was a large original lot on G street between 
13th and 14th streets, afterwards sold to Steinmetz & 


King for 811,000. Upon the rear of this lot the Gov- 
ernment had erected a large frame building which was 
afterwards converted into seven tenements. (See 
Brooke, p. 540.) 

Lot, No. 7, corner of 14th and New York avenue. 

Besides the family homesteau at 1905 Pennsylvania 
avenue Brooke had the management of all the rest, 
except that the old man in 1873 borrowed $5,000 on 
three of the Pairo lots, and these lots were afterwards 
sold to satisfy the trust. 

The taxes on the Georgetown property were all paid 
up to TR6-4. 


ln I867 Brooke bought it all for the taxes for the 
years L864and 1865, amounting to 8583.12, and took a 
deed from the corporation to himself. 


Hie now claims to own them under this tax deed. 


He has paid no taxes since, and the lots have been 
sold for taxes, and he says he has never been able to 
redeem thei. He don’t think they would sell for 
more than enough to pay the taxes. (See Ree., p. 316.) 

If this be trne, then this very valuable property 
has been lost by the failure to pay the taxes on it since 
IS66. Surely somebody is to blame for the loss of 
all this valuable property. 

Kor the two years of 1864 to 1865, for which Brooke 
bought it all in, the taxes, interest, and penalties only 
amounted to $583.12. So that the taxes could not have 
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amounted to more than 8250 a year. 

Brooke says his father told him that he was tired of 
paying the taxes, and said if he would pay the taxes 
he might have the lots, but advised him to let them 
be soldand buy them in, which he did. (See Brooke, pp. 

| 315-316, 
| Aeeording to Brooke, that is what beeame of the 


(;eorgetown property. 
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He first got it all for himself, and then allowed it 
to be forfeited for non-payment of taxes. 


Pairo Lots. 


There were originally twelve of these conveyed to 
Brooke. (See deed, p. 375.) 


‘The old man succeeded in vetting out of Brooke in- 
to his trustee, Hill, six of these lots, the other six 
Brooke kept himself. On page 335 he tells on cross- 
examination what he did with them. Used them for 
himself what he had sold, and held balance in his own 
right. 


The six lots that his father managed to get out of 
Brooke into his trustee, Hill, Brooke claims were ob- 
tained from him frandulently; and he hasa bill pend- 
ing to recover them. (See Brooke, 315, 338-9.) 


Brooke claims that he was the owner of the Pairo 
lots in his own right. Says his father had purchased 
the Pairo property and partly paid for it, but told him 
if he would pay the balance he would give it to him, 
which he did and, he took the deed. (See p. 314.) 

He took the deed when he was 22 years old. He 
had never earned a dollar in his life. Everything he 
had, he got from his father. 


Thus he got all the Pairo lots according to his sworn 
testimony. 


(7 Street Lot 


Brooke says (p.341) that in 1859,(when he was 18 
years old,) his father first gave him the G street lot. 
Then afterwards, upon his agreeing that it might be 
sold to pay some family debts then dune or to become 
due, his father agreed to give him lot 7, square 223. 
He says: 


f) 


“My recollection is that the property was not sold 
for some years after that to Steinmetz, and some time 
after that again to King.” 


When it was sold Brooke got the money. 

This disposed of the G street property. 

Upon the Foundary Place property he borrowed 
$6,000.00 from the Freedman’s Bank, and it was sold to 
pay this debt. (See Brooke, p. 544.) 


Lot # Square 22:3. 


There remains then but lot 7.. 

Brooke swears in the answer that he bought this 
property in 1859, from his father for a valuable con- 
sideration. 

He swears, in his testimony in this case, that his 
father yave it to him in 1859. (See Brooke, pp. 340, 
341.) 

And put him in possession; said he had no deed, but 
at some future time would give him a deed. (P. 3138.) 

So he claims that he had himself acquired title to 
the whole of the property which his father owned, 
when he assumed the management of his affairs in 
1859 or 1860. 

He had managed his ageney so as to strip his prin- 
cipal of everything he had, without expending a dol- 
lar of his own money, while he was all the time re- 
ceiving from his principal a liberal support. 

What was the condition of the property when Brooke 
took hold of if 4 

There was an indebtedness to the Bank of Metropolis 
of $2,000 or $3,000, on the G street property, anda few 
hundred dollars due on Pairo property, was all the en- 
ecumbrance which the record shows 


The taxes were all paid. 
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Here was a splendid estate. 
Brooke says of the Pairo and Georgetown property, 
that it is all heavily encunfbered for taxes, and has 
been sold for taxes, and in his opinion wouldn’t sell 
for more than @nough to pay the taxes. (See B. tes., 
p. 316.) 

As to the 14th street property, the corner was sold 
long ago to Richards to pay the judgments rendered 
avainst Brooke, and lett a balance of several thousand 
dollars unpaid. ‘here were also several thousand dol- 
lars of taxes with the interest and penalties. 

About a yearago Leonard Mackall, the trustee, joined 
Brooke in a deed of trust to secure a loan of $30,000, 
which was borrowed on this property to pay off these 
judgments and taxes, and it is now clear with this ex- 
ception. 

The corner which Riehards holds would now sell 
readily for $25,000, add that to the trust upon the 
property to pay judgments and taxes, makes $55,000 
out of that one piece of property. 

The wonderful appreciation in the value of real 
estate in the last few years is all that has saved this 
splendid estate from being wholly swallowed up. 

There are 13,000 feet of vronnd in the New York 
avenne lot whieh is worth $15.00 per foot, making 
$19...000 or 8165.000 over the encumbrance. 

Was there ever such a wicked and profligate mis- 
management of an estate ? 

Brooke’s meagre income during these 20 years or 
more. 

His counsel in his brief, (par. 7 at p. 4), says: 

‘ During all this time they were very poor (meaning 
Brooke and his father), not more than ten or eleven 


thonsand dollars was received during this whole 
period, $500.00 per annum.” 


Let us make some calculation froin his now testi- 
inony, and other evidence in the case as to what he 
got: 


In the first place, he got his father’s salary 
for ten years from 1859 to 1869, at 31,600 
per annum 

He got six of the Pairo lots wor! b cert: tainly 
not less than $1,000 each 

He vot the procee s of the G street prop- 
erty sold Steinmetz and King, sy 


(See Leonard: his father told him, p. 31. 


In 1869 he got from the United States for 
rent of lot 7, square 225 

In 1879 he vot from same lot 

Lot No. 7, square 223, has a large front on 
New York avenue which is very valua- 
ble for business, and has always been 
rented by Brooke. There is alsoa large 
front on l4th street, and these grounds 
have always been rented for some pur- 
poses. It is impossible to get from 
Brooke the exact rental, but say 850 per 
month, 20 years ; , 

Brooke borrowed 36,000 on the (pp. 343, 
344), Foundery Place property, and he 
says $2,000 or $3,000 was paid to Metrop- 
elis bank. This was to pay off deed 
of trust on G street property. Credit 
him with 83,000 and charge balance 

(See b., 344.) 

There were sevel 
Place), which rented for 825 and 820. A 
portion of the time, part of them were 
vacant. This property was uitimately 
sold to pay the debt of course. Say he 
received half the rent or 370 per month 
or $840 per year for five years 

The High street property, Georgetown, 
once leased as a tavern, say 830 per 
month, or $360 per year for 20 years. 


+ 


ehements (Foundery 


Total 


me 


$16,000 00 
6,000 00 


11,000 00 


7,000 00 
2,750 00 


12.000 OO 


43,000 OO 


4,200 OO 


7,600 OO 


$69,550 00 


The old men told Leonard that Brooke had spent 
$80,000 of his money (see Leonard, p. 53), and he prob- 
ably knew what he was talkitiy about. 

Since his father’s death in 1880, for nearly 10 years 
he has continued to receive all the income from the 
property, and has paid no taxes except by uniting 
with Leonard in borrowing $50,000 upon lot 7, which 
was used to pay judyments against Brooke and the 
taxes on that lot. 

Well micht the father have said, “ Brooke had made 
ducks and drakes of his property.” (See Rosalie 
Mackall, p. 161.) | 

Whether my aceount of his receipts is accurate or 
not, it is certain that he reeeived many thousands 
of dollars, and yet he Tvs allowed the property to be 
eaten up by taxes, interest and penalties. 

What did he do with the money ? - 

He lived upon it in idleness. His counsel claims 
that he had no bad habits. It wonld have been some 
excnse if he had been dissipated. We can all syin- 
pathize with the weakness of human nature. He has 
no such apolozy. His head was always cool and elear. 
If it had been otherwise be would have lost the eon- 
trol of his prisoner. 

His counsel says he was spending the best years of, 
his life in trying to save something from the wreck, 
Who hut he was the wrecker? The estate was a 
spendid one when he took charge of it, with but a 
trifling encumbrance which the income would have 
soon paid off. 

Did the old man intend to give all his property to 
Brooke ? : 

Brooke says as to the Georgetown property in 1864 
or 1865 his father said he was tired of paying the taxes, 
and he might have it if he wouid pay the taxes, and 
advised him to let it be sold and buy it in, which he 


did. 
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There is not a word of testimony to support this but 
brooke himself. 

It is possible that the father did Know that the 
property was deeded to Brooke for taxes of 1864 and 
1865. Itis also true that the Pairo lots were conveyed 
to Brooke by his father’s consent. 

It is also true that Brooke in 1865 filed his father’s 
aflidavit with the Quartermaster-General saying he 
had given lot 7 to Brooke. 

This was all while he was litigating with his wife 
and by the instigation of Brooke trying to keep his 
mother from collecting alimony. 

But in the Richards case the old man swore that he 
had promised to give Brooke lot 7,“ but had never 
been financially able to do it.” This was in 1871. 

And Brooke swore at the sametime that he had never 
owned it, : 

After Mr. and Mrs. MaecKall had settled their mat- 
ters in difference the old man wanted to vet back the 
titles to his property which had beer put in Brooke. 

On pages 314, 315, 316 Brooke gives his story as to 
how the old man managed to get the title to a part of 
the Pairo lots and the Georgetown property into his 
trustee, Hill. 

Ile says it was thonght best to have father and 
mother join in a deed conveying all these lots so as to 
get rid of his mother’s dower; out of abundant eau- 
tion (p. 316). 

Brooke claims that his father got the Pairo lots from 
him fraudulently, and has a bill pending to recover 
them back. 


Tle wMeresr had i deed for lot ip 


We claim that in all of these transactions in which 
the feather was allowing his property to be put into 


wy 


1] 


the name of Brooke, for the purpose of Keeping it 
from his wife, he was instigated by Brooke and that he 
was scheming to get the titles tnto himself by play- . 
ing upon his father’s fears. This is very apparent now. 

The old man and his wife conveyed all the property 
lo Hill, trustee, for his own benefit. 

becoming suspicious that Brooke was influencing 
Hill, he had Hill eonvey to his son, Leonard. 

He was in reality manavine to vet the titles out of 
Brooke and into his own trustee. 

After he vot the titles out of Brooke, there is no 
testimony even from Brooke, and certainly not from 
anybody else, that he ever said he intended to give lot 
7 fo Brooke or any of the other preperty; but he 
steadily asserted his own title down to the last. 

It is trne that Brooke puts in evidence two. wills of 
his father, one made in 1870 and the other 1876 by 
which he is made the sole devisee, but these were 
both prepared by Brooke and the old man was made 
to sign them. (See testimony of Leonard, 48-49.) 

These wills were the nightmare of the old man’s 
last days. Hle went about deploring his weakness in 
having submitted himself and his affairs to the con- 
trol of Brooke; bewailing his unhappy let, quoting 
poor old King Lear, saying that Brooke had his will 
and he feared he couldn’t change it. It preyed upon 
him night and day. (See Brady, rec. 227.) | 

Brady advised him that he could, and when finally 
he stealthily had a new will prepared he went over to 
Georgetown to get three of his old friends, Who were 
physicians, to witness it. When it was done he said 
he was ‘contented and happy.” 

He got three prominent, well-known physicians, all 
his old friends, because he feared Brooke would con- 
test his will, and he wanted these men to prove his 
mental capacity. 
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When he had votten Leonard appointed his trustee 
and had gotten the titles into him he made another 
spasmodic effort to break the spell by which Brooke 
held him. 

He went with Leonard among his tenants to colleet 
his rents, there he was confronted by Brooke, and 
when the old man told the tenants to pay Leonard, 
Brooke demanded that they should pay him,and he of 
course conquered. (See testimony of Leonard, p. 19.) 

This is not contradicted by Brooke. 

Brooke brought him under subjection again, and he 
resumed the old domination of both his father and his 
property. 

But all the time the old man was chafing under his 
collar, and was stealthily visiting his other children, 
and bitterly complaining to them of Brooke’s treat- 
ment. 

lle implored Mrs. Owens to do something to get him 
out of Brooke’s clutches. (See Mrs. Owens, p. 82.) 

Was not the old man right when he said in his last 
will that he did not devise or bequeath to his son 
Brooke any portion of his property, as he had “ here- 
lofore received from me many and large advances, and 
as it would be unjust tomy other children,” ete. (Ree., 
bp. ZZ.) 


The character tn which complainants sue. 


The appellee’s brief, p. 22 et seq., contends that this 
suit cannot be maintained by the complainant as de- 
vnisees because the will was revoked by the deed of 
February 27, 1880. 

Wereply: Firs/, that the billis brought in the names 
of the complainants both as /e/rs at lawand devisees. 
So that if the point was well taken as to the character 
of devisees, they have an ungestionable right to sne 


us Heiss. 


al acteenetincitnn 
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Second. The objection to the parties must be taken 
by plea inabatement. Otherwise the right to sue and 
the capacity in which they sne is admitted. 

Livingston os. Story, 11 Pet. at 393. 

Society for the Propagation of the Gospel, ete., 
rs. The Town of Pawlet ef a/., 4 Pet. at 501- 
HOY. 

Philadelphia, Wilmington & P. R.R. os. Quigley, 
21 How. at 214 

It is certanly too late to make the objeetion for the 
first time in this court. | 

It is undoubtedly good law that a conveyance of 
property freely and intentionally by the testator after 
making the will revokes a prior devise of the same 
property. The reason is that the conveyance is a@ mani- 
festationof a change of (ufention concerning the prop- 


erty devised. 


Bat | submit that where the conveyance is procured 
by /raud, or where the will-power of the grantor is 
overborn or coerced in the making of the deed, on ae- 
count of which it is declared void: and is set aside, if 
is not his act and intention to revoke the testament 
eannot be fairly predicated of it. 

The question has been decided both ways in England, 
but sinee the Ae! of Victoria, | Chap. 26, it is held 
that where the subsequent deed is void the devise is 
not revoked. 

Ford rs. De Partis, 30 Beav., 572 

This statute was rendered necessary by reason of the 
conflicting decisions of the courts,and is undoubtedly 
in conformity with common sense, reason, and justice. 

In this country the law cannot be said to be settled, 
and a decision of the Supreme Court of the United 
States in conformity with the statute of Victoria, 1 
Chap. 26, would settle the question for this country 
without the necessity of the enactment of statutes. 


A eR ee ie 
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The ouly question in the case is the validity of the 
deed of February 27, (880. 

lavree with the appellee in the 11th paragraph of 
his brief, wherein he maintains that the only question 
before the court is as to whether the deed of February 
27. 1880, is valid or invalid; only I elaim that the 
question is limited to lot No. 7, square 223, as the decree 
belew adjudged it void as to all the property save this 
lot, and the appellee having taken no appeal that de- 
cree is conelusive as to all the other property. 

The court may not, therefore, consider it a practical 
question whether the will was revoked by the deed or 
not, as the plaintiffs sne as heirs at law as well as 
devisees. 

Was Judge Willoughby a suitable adviser of the 
old man at the time of making the deed ? 

W. in his brief, p. 13, speaking of the charge of the 
plaintiff that Brooke foreed the deed from his father, 


SVS : 


‘\ cain, if he were envaged in such a wicked scheme, 
wo'uld he have sent for me who had been counsel for 
his father, and there voluntarily invite him to go into 
the room of his father alone, and remruin there for an 
nbundat time for a disclosure to be made, if one 
could be made.” 


The intimation is that W. was ready to dissuade the 
old man from making the deed unless it was clearly 
the right thing for him to do. 

Now, let us see if he was so devoted to the old man, 
and if he was there to protect his interest. 

Rosallie Mackall, p. !81, testifies : 


“That the old man said to her in his last sickness, 
that he had no confidence in Judge Willoughby, and 
but for his being in possession of all the material in 
his case he would take the eiectment ease out of his 
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hands. He beleived that he and Brooke were in col- 
lusion to cheat him out of the little property that 
Brooke’s inismanagement had left.” 


‘ 

There is no doubt but that the old man did say this* 

It isan ungracious task, but a stern duty requires 
me to deal plainly with this matter. 

What was Judge Willounghby’s attitude at the time, 
and whom did he in fact represent? 

He was acting in the interest of, and for Brooke 
Mackall, Jr., and was einployed by him to aid him in 
preparing and getting this deed, and received all his 
instructions from him. W.on vp. 508, says the deed 
was the joint production of himself and Brooke. 

Brooke einployed him to prepare the deed (p. 307.) 

He expected Brooke to pay him for his services in 
connection with deed (p. 310.) | 7 

Leonard Mackall was at the time his father’s trus- 
tee, and as such held the lezal title to all the property 
covered by the deed of February 27th, L880. 

W. was at that time the attorney of Leonard with 
revard to this very property, and had with him 4 econ- 
tract in writing for the prosecution of the Richards’ 
suit involving a part of the property conveyed, 

fhe contract was dated December 12th, 1¥79, and 
Was subsisting at the time of preparing the deed of 
February 27th, 1880. (See p. 308.) W. at first refused 
to answer about it, npon the ground that it was con- 
fidential between attorney and client, but finally when 
it was proposec to submit the matter to the court, an- 
swers that he signed the contract, and that it was then 
subsisting. 

W. well knew that the relations between Leonard 
and Brooke were not friendly, but very hostile. 

He knew that the old man, in connection with 
Leonard, was earnestly pressing this Richards eject- 
ment suit down to the time of his last illness. 
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He knew that Brooke Mackail, Sr., and Leonard, 
the trustee, had several times consulted him together 
in regard to the Richards case. (Testimony, p. 310.) 

He knew that Brooke had gotten possession of the 
trust deed to Leonard and kept it from record. 

The old man at one time proposed to get a search 
warrant to vet the deed (p. 22). 

Finally W. got it trom brooke and gave it to 
Leonard. 

In February, 1880, W. sent word to the old man that 
he might expect him at any time to take his deposi- 
tion in the Richards case. The old man said he 
thoneht it better be done. 


On February 25th W. sent Leonard the postal-card, 
on p. 306,asking him for his deed,and telling him he 
had his ease fixed for trial on March 30, Said: * 7am 
preparing Jor trial and would like the deed for refer- 
ence.’ What did he want it for? 

He vave the deed to Brooke. 

W. never hinted to Leonard that the deed of Feb- 
ruary 27th, by which he was divested of title to the 
whole property, had been made, although Leonard 
=till supposed he was his client, and that he was pre- 
paring to try his ease with Richards. 

When he wrote this note he was then engaged in 
preparing a deed to Brooke to divest his client of his 
title, and he tells him he wants it to prepare his case 
for trial. : 

After this deed of February 27th, Leonard had no 
title to try, and the suit would have to be dismissed. 

W. was examined as a witness after Leonard had 
testified ; had full opportunity to explain all these 
things, but does not do it. Nor does he deny, but ad- 
mits them. 

The denouement comes in this court when the case 
is on the eall for trial. 


It seems the counsel and client are unwilling to trust 
each other. 

W. demands a deed for a part of the property which 
he has helped Brooke to get, both as lawyer and wit- 
ness, and declares he will abandon his case at the mo- 
ment when it is called for trial unless he executes the 
deed. 


He knows Brooke too well to trust him until after 
the trial. 


And he was wise. 


And they make this scene before the court. 


Brooke meets the emergency by taking his copy of 
the brief, getting printers Saturday nicht and Sunday 
to reproduce it. 


And he domineers over his counsel, who has served 
him as counseland witness, as he did over his poor old 
father. 


Was the old man right when he said to Rosalie Mack- 
all on his death-bed that Brooke and W. were in collu- 
sion to get what little Brooke’s bad management had 
left? 


In his testimony Judge W. does not say that he gave 
the old man any advice at all with regard to the deed. 
Brooke had fully prepared him for what he was to do, 
and Judve W. went there to help Brooke, and not to 
protect the old man, or his client, Leonard, the trustee. 


The case made in the bill and in the proofs is one 
of Sra ud. and that of the most outrageous character. 


It is not true as stated in the appellee’s brief, pp. 
23, 24, that the counsel for the appellants conceded be- 
low that no actual fraud was committed by the appel- 
lee, but that it was simply a case of constructive fraud 
resulting from the confidential relation between the 
parties. 
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We claimed below, as we contend here, that the deed 
was obtainea from the grantor by the most wicked 
abuse of the old man’s confidence—by putting him in 
fear of his life—by keeping his other children and re- 
lations from seeing him except when he was present; 
by controlling his will, and in short by taking advan- 
tage of the weakness caused by old age and extreme 
and long protracted illness, (while he and his suple tool, 
the negro nurse, held him a prisoner), to extort from 
him the deed, whieh he could not have gotten if his 
father could have fully known what he was doing, and 
could have had the protection of his other children. 
We claim that this is all abundantly shown by the 
evidence, or the fair deductions from it. 

That for months before the last illness of the old 
man he and Brooke although living in the same house 
had not spoken. 

That the old man had been d@/stressed fora long time 
by the facet that Brooke held a w/// of Ais giving him 
all his property, and which he feared he couldn’t get 
rid of ; that it was on his mind night and day. (See 
Brady, Ree., p. 227.) 

That when he finally came to the conclusion that 
he could make another will, and had made and executed 
it, giving all his property to his other children and 
cutting Brooke off with a dollar, he said he was “ con- 
tented and happy ”—a condition he had not been in 
for many years. (See Dr. Owens, pp. 108 109.) 

That in this will he said he gave Brooke nothing 
because he had already had many and large advances 
from him, and it would be unjust to his other children 
to vive him anything. (See will, p. 257.) 

That, anticipating that Brooke might contest his 
will, he had taken the precaution to have it witnessed 
by three prominent physicians who had long known 
him. 


+ IA cor ¢ 


19 


That this will was made on the 9th day of Decem- 
ber, 1879, only about a month before his last sickness. 


That during the first half ot his sickness, while 
Leonard nursed him and his daughter’s daughter-in- 
law and his son Barton visited him, he talked freely 
to all of them of the bad treatment of Brooke—of his 
fear of him, of his squandering of his estate. 


That in one of these conversations with Rosalie 
Mackall (p. 163) he spoke of his son Ben living in 
Utah, whom he said Brooke would have to answer tor 
driving away, and told her to write Ben and tell him 
that he could do nothing for him now, but he had 
made a will in which he had remembered him. 


That the old man was on the most affectionate rela- 
tions with all his other children and grandchildren, 
and was mortified becaused he couldn’t make them 
presents because Brooke kept all his money. 

That down to his last illness he went about com- 
plaining of Brooke’s treatment and telling his wrongs 
to his children and toother people. (See Kirk, p. 215). 

That the evidence shows nothing to have occurred 
to change the old man’s feelings towards Brooke, or 
towards his other children, which are shown to have 
continued at least through half.of the period of his 
last sickness. | 

That to accomplish his purpose of getting the deed 
Brooke found it necessary to get rid of Leonard, and 
keep the others away as much as possible, but espe- 
cially Leonard, who was the oldest son, and his father’s 
trustee, and to whom the old man looked in some de- 
yvree to protect him against Brooke. 

That Brooke began by moving the old man into a 
sinall hall room while Leonard was absent, and against 
his father’s will. (See Leonard, pp. 27, 28.) 

Brooke does not deny this, nor does he assign any 
sensible reason for it. 
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He took him from a room with four windows in it, 
toa small hall room with but one. The old man told | 
Leonard he feared Brooke was preparing to do it, and 
when Leonard was out he brought in some negroes 
and earried the old man ont. (See 27, 28.) 

The real object was to get him into a small room, 
drive Leonard away and get a tool of his own to nurse. 
Then he could be master of the situation. 

After this change he is ready for the next move ; he 
pretends that Leonard has given his father an over- 
dose of a nareotie, and makes such a splutter that the 
old man worn out with his vile behavior, tells Leon- 
ard that he is too ill to stand these contentions. Says 
that is one of Brooke’s tricks to vet rid of him. but 
Advised him to vo,and he surrenders to Brooke. (See 
Leonard, p. 13%.) 

The old man had given Leonard his night Key to 
the front door, and asked him to eome daily to see 
him. He came but found his father’s room door 
loeked, and on the chance oceasions when he saw the 
nurse, he told Leonard that his orders were not to ad- 
Init any one. 

And now having got the old man under lock and 
key, and got Leonard away, anda jailor of his own 
selection, Brooke has it all his own way, 

He kept Mrs. Owen easy by assuring her when she 
called to see her father that he was getting better all 
the time, and the day before her father died, told her 
that his elothes were ont, and that he would be down 
in the parlor the next day. 

Kyre os. Potter, 15 How., 42. 

The appellee, p. 59, ef seq. of his brief, vites the 
eise of Eyre os. Potter, 15 How. 42, to show that 
where a bill is based upon charges of positive, actual | / 
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fraud, the complainant carnot recover where the evi- 
dence shows that there was no actual fraud, but only 


: 
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the constructive fraud growing out of confidential re- 
lations between the parties. 

In that case the bill charged that the complain- 
ant had been cheated and defrauded out of her 
interest in her husband’s estate, which was of great 
value, for a very trifling and insignificant considera- 
tion. If the charges had been sustained by the 
evidence it was a very clear case for relief. But the 
court found that there was no fraud on the part of the 
defendants; that the price for which she sold had been 
fixed by herself, and that the defendant had told her 
it was too low, but that she had insisted upon it, giv- 
ing her reasons for it. 

The court say the defendants in this case were 
clothed with no special function, no trust which they 
were bound to guard or fulfil for the benefit of the 
complainant ; that they were not even the depositaries 
of any peculiar facts or information as to the subject- 
matter of their transactions which were not accessible 
to all the world, and by the omission or failure in the 
discharge of which they could be regarded as perpe- 
trating a fraud. 


The clear implication is that if such relations had 
existed the court would have found the transaction 
fraudulent, but that dealing as the parties were at 
arms length, and complainant having her own reasons 
why she desired and urged the transaction the defend- 
ants committed no fraud in dealing with her upon her 
own terms, and it was not a case where the complain- 
ant would be entitled to reliet on the ground of inade- 
quacy of consideration alone, in the absence of all 
fraud, under advantage or imposition. 


And the bill was disinissed because the complainant 
totally failed to make a case either of actual or con- 
structive fraud. 

The court does quote from the opinion of Lord 
Chancellor Truro, in the case of Price os. Benington, 
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7 Law and Equity Reports, 254: “It seems to be an 
established doctrine of the court of equity that when 
the bill sets up a case of actnal fraud and makes that 
the ground of the prayer for relief the plaintiff will 
not be entitled to a decree by establishing some facts 
quile independent of Jrand, but which might of them- 
selves create a case under a totally distinct head of 
equity from that which would be applicable to the 
ease of fraud originally stated.” 

The case of Price os. Benington, from which this 
doctrine is quoted, was this: A bill was filed by the 
next friend of Price, 27 years after the transaction to 
set aside a conveyance of an estate made by Price to 
one Moggride. The bill charged that Price was in- 
sane at the time of the conveyance, and that the pur- 
chaser knew it; that only a small part of the consid- 
eration was paid, and that the nominal consideration 
was far below the real value of the property; that 
Mogyride was aware of the value; that it contained 
valuable minerals, of which Moygride was aware, 
but concealed from Price; that the conveyance was 
procured by suppression, intimidation, and coercion. 


The court found that all the charges of fraud were 
disproved by the evidence. The only fact found in 
favor of the complainant was that Price was insane. 
But the court found also that the consideration was 
fully paid,and that it was a fair price; that the estate 
was mortgaged and would have to be sold to pay the 
mortgage. 

The case was stripped of every semblance of fraud, 
or advantage, and nothing was left but the fact of in- 
sanity. 


The chancellor seems to have regarded it as a ques- 
tion of some ditheulty, but under all the circumstances 
concluded that the fact of insanity alone was not suffi- 
cient to set aside the deed, and he then used the lan- 
vnage quoted by this court in Eyre and Potter. 
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The meaning of which I understand to be that iu a 
case where all the charges and prayer are based upon 
actual fraud which is wholly disproved; but that a 
fact or facts appear which might of themselves con- 
stitute a ground for relief under a totally different 
head of equity jurisdiction than that of fraud; that 
the court could. not administer relief which was en- 
tirely foreign to the scheme of the bill, and belonged 
to a different head of equity jurisdiction. 


The appellee is welcome to all the comfort he can 
get out of these cases. 


The bill in this case is based upon chapges of actual 
fraud, and the evidence inakes a stronger case than the 
bill charges. 


The title to lot 7 not res adjudicata: 


The title to lot No. 7 is claimed to have been vested 
in the appellee by the decree in Richards os. Mackall 
etal. (See Rec., p. 364.) 

That case was a creditor’s bill filed by the judgment 
creditors of Brooke Mackall, Jr., to subject lot No. 7 
to the payment of these judgments. 


Brook had either with or without the consent of his 
father (he was not in the habit of consulting his father 
as to what he did with his property,) commenced to 
build a house ov lot 7. He had represented to build- 
ers and material men that he owned the lot, and upon 
the strength of this falsehood had obtained credit 
from everybody, and paid nobody. 


The creditors got judginents against him, and find- 
ing that he had nothing, they filed the creditors’ bill 
known as equity case, No. 2373, to subject the prop- 
erty to the satisfaction of their judgments. The 
father and son were both defendants. Of course the 
defence was made by Brooke for both of them. The 
court rendered the decree found on page 364 Record. 
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The decree vested the title in Brooke, and ordered it 
sold to pay the judgments. There was no issue be- 
tween the defendants as to which of them owned the 
the property. The court found that. although the le- 
val title was in Brooke Mackall, Sr., he had allowed 
Brooke to contract debts in building upon it, and in 
equity as to these ereditors it should be treated as 
Brooke’s property, and the court very pre yperly ordered 
it to be sold to pay these judgments. After appoint- 
ing trustees and ordering them to sell and convey to 
to the purchasers, the decree proceeds : 


“ And shall thereby vest in said purchasers the title 
thereto of any description, and however subsisting in 
any way, in each andevery of the said parties to these 
proceedings, and that this decree shall of itself operate 
to divest and take out of the said Brooke Mackall title 
of whatever kind in the said property he may have 
and vest the same éx the trustees for the purposes here- 
in set forth and contained.” 


These judgments have all been paid by money raised 
upon a deed of trust upon the property, Leonard 
Mackall, trustee, and Brooke joining in the trust deed. 

The appellee, on pp. 26 and 27 of his brief, now claims 
that this decree settled the title in him as to all the 
world including his father and his heirs and devisees. 

Neither Brooke nor his father so understood it in 
the lifetime of the father. | 

He, after the decree, had it conveyed by his trustee, 
Hill, to Leonard Mackall, trustee, and claimed it down 
to his death. 

The latter part of the decree vested the title of 
Brooke Mackall, Sr., in the trustee pro fac vice. 

The creditors having been all paid the title is no 
longer in the trustees, and as between the defendants 
in that decree it stands just as though that decree had 
never been made 
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This question (if thereever was any ground for ques- 
tion), is conelusively settled by the eases of— 


Minesota Company os. Chamberlain and Gra- 
ham, ef a/. ns. Same, 3 Wall., 704. 


Tndléag Lnfluence. 


A few additional authorities in cases where deeds 
minade by aged fathers to sons sustaining to them fidu- 
ciary relations have been held to be fraudulent upon 
the ground of undue influence. 


Deems os. Phillips ef a/,5 W. Va. 


Deems, Sr., conveyed to one son his farm worth 
86,000 in consideration that the son should take care 
of him while he lived. The farm would have sup- 
ported him. The father was eighty years old. He 
had other children. He had before expressed the in- 
tention to let the law distribute his property. He 
lived with the vrantee. The court says that improper 
influences can rarely be established by direct proof ; 
but it is rather to be inferred and deduced from the 
circumstances surrounding the case, thouzh nonseen 
and silently exerted, it may nevertheless Le most po- 
tent and effective, &c. 


Thorn es. Thorn, 51 Mieh. 167. 


This was a bill filed by a father to set aside a deed 
to his son on the ground that it was obtained by fraud 
and undue influence. The court at p. 171 says: 


“We think there is enough appearing in the case to 
indicate cunning and deception. But the dealings, 
however managed, are intrinsically wrong where a 
person in the fiduciary relation oceupied by the de- 
fendant as his father’s agent and factotum manages to 
get all his father possessed into his own hands. Noth- 
ing but a clear and satisfactory explanation could 
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under any circumstances save dealings which have 
such an outcome.” 


Martin os. Watson, 1 Heiskell at 652-3. 


Comstock os. Comstock, 57 Barb., at 469. 


Brooke’s Claim of Title to Lot 7 by Gift and Adverse 


Possession. 


In paragraph 8 of the appellee’s brief it is contended 
that Brooke Mackall, Sr., gave lot 7 to the appellee, 
and that he took possession of it and made valuable 
improvements uponitand that he would have been en- 
titled toa specifie performance of his father’s promise. 
In the brief, from p. 61 to 65, we have shown the fal- 
lacy of this claim, especially as Brooke himself swore 
in his answer in the case of Richards ef a/ rs. Mackall 
ef al, in 1871, that he was not at that time and never 
had been the owner of that lot, No. 7, nor any part 
thereof, and his father swore that he had promised at 
some future time to give it to him, but had never been 
able to do so. 

Brooke nowhere pretends that his father ever after 
1871 promised to give him the lot except by the two 
wills which Brooke made for his tather and the un- 
executed trust deed, which he caused Brady to prepare 
for his father to sign, conveying all his property, in- 
cluding this lot, No. 7, to him as trustee for his father, 
and which his father refused to execute. 

This very fact shows that as late as 1877 the father 
was dealing with the property as his own, and would 
not even let Brooke hold the title in trust for him. 

He claims that he expended a large amount in im- 
proving the property on the faith of his father’s prom- 
ise to vive it to him. He expended nomoney of his 
own. If any money at all was paid on account of the 
building by him, it was his father’s money for he had 
none other. But the fact is that labor and material was 


obtained upon credit upon the false representation that 
he owned the lot. The creditors took liens and the 
building and the ground upon which it stood were 
sold to pay the liens, and a large debt was left to 
satisfy whieh the decree was finally rendered in the 
ease of Riehards ef a/. os. Mackall ef a/., to sell the 
balance of the lot. 

His possessions was that of his father. He simply 
aussnied to manage his father and kis property, but 
they lived togetheras fatherand son. Certainly Brooke 
could not have claimed to have held adversely to his 
father. He had the same sort of possession of this 
lot as of all the other property of his father, and none 
other. 

(‘pon such a state of facts it is hardly probably that 
a chancellor would decree title to Brooke to specifically 
enforee his father’s promise in 185% to give him the 
lot at some future time. 

jut if he had been never so much entitled to a de- 
eree for a specific enforeement of his father’s assumed 
promise, he could not properly have had it in this case 
as he filed no cross-bill, and his answer sought no af- 
firmative relief, but praved that he shonld be dis- 
missed with his costs. 


Washinuton R. R. Co. os. Bradleys, 10 Wall., 290. 
Carnveau rs. Christie. 11 Wheat., 446. 


There is no possible theory or aspect of this case 
upon which that part of the decree of the court below 
which adjudged that the deed of the 27th of February, 
1880, shonld operate as a confirmation of the title 
legal and equitable of Brooke Mackall, Jr., to lot No. 
7, square No. 223, can be sustained. 

S. S. HENKLE, 
Counsel for Appellants. 


IN THE 


Supreme Coutt of the United States. 


OCTOBER TERM. 1889. 


LEONARD MACKALL eéai., ) 
Appellants, 


v8. : | No. 159. 
BROOKE MACKALL, Jr., e¢al., 


Appellees. } 


Motions by Appellee. 


And now comes Brooke Mackall, Jr., the appellee, 
' in the above entitled cause, in proper person, and 
7 moves the court to pass this cause, for the present, 
until the appellee can employ counsel to argue the 
| said cause, for the following reasons : 


1. That his counsel, W. Willoughby, Esq., on Sat- 
: urday the 7th instant notified appellee that unless 
‘sy appellee would execute to said Willoughby a deed for 
a portion of the property in controversy by 11 o’clock 
* A. M. on the 9th instant, he, Willoughby, would with- 
! draw from the case and retain the briefs now printed. 


») 


ld 


This the appellee refused to do and at once from 
a copy of said brief in his possession, proceeded to 
have said brief reprinted, and now has the same 
completed and filed in the Clerk’s Office of this 
Honorable Court. The record in said cause con- 
tains about 400 pages. 


2. The refusal on the part of this appellee to exe- 
cute the said deed, under duress, is because this ap- 
pellee entered into a written agreement with said 
Willoughby, in 1883, for fees, and which agreement 
this appellee is ready and willin» to carry out ; but 
said Willoughby declines to proceed in the case un- 
less said appellee executes the deed aforesaid. 


In consideration of the premises, that this ap- 
pelleeis without counsel, heasks some reasonable time 
be allowed him toemploy counsel toargue hiscase, say 
about one month, as it will take that time to master 
the case ; but if it can be done sooner, this appellee 
will do so. The case is one of much gravity, and will 
take time to prepare for the argument. This ap- 
pellee has been at much expense in having the briefs 
reprinted in time, from Saturday until this morning. 

Appellee respectfully submits that, under the cir- 
cumstances, this Court ought to grant this motion. 


B. MACKALL, Jr., 
Appellee. 
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IN THE 


Supreme Court of the Gnited States. 


OcTosBER TERM, 1889. 


LEONARD MACKALL et al., Appellants, 
v8. No. 159. 
BROOKE MACKALL, Jr., et al., Appellees. } 


MOTION TO DISMISS APPEAL, 


By W. WILLOUGHBY, 
Counsel for Appellee, Brooke Mackall, Jr. 
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Supreme Court of the Gnited Sits. 


LEONARD MACKALL et al., Appellants, 


v8. 


BROOKE MACKALL, Jr., et al., Appellees. 


Motion to Dismiss Appeal. 


And now comes the appellee, Brooke Ma¢kall, Jr., by his coun- . : 
sel,and moves that the appeal in this case be dismissed, uponthe ~~ 
ground that Robert Christy and wife, who are jointly interested _ 
in the decree with the appellants, in the decree upon which the 445 


appeal has been taken, were not:made parties to the appeal, at rit: 
it does not appear that they have been notified in writing or ~~ 
otherwise to appear, and the record does not show their refusal 
to appeal. 
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BRIEF. 


| ee 
This was a suit by devisees, under a will, to set aside a eri ¥ 
the testator on the ground of alleged fraud. Catherine Christy, 
the wife of Robert Christy, was one of such devisees, Robert 
Christy being joined as her husband. (See the bill, p. 1 of 
Record, and will, p. 252.) q 
She had a joint interest as devisee with the appellants. These 3 
were made defendants, but for reasons which do not appear. The 
decree, however, sustained the deed as to a portion of the property, 
the substantial effect of it being as much against Robert Christy 
and Catherine Christy as against the appellants. They were © 
therefore bound to become parties to the appeal in order to obtain ~ a 
any benefit from it. The claim being a joint one, the mischiefe: 
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of a part taking an appeal are precisely the same as though they 
had been complainants in the suit below, the point being that 
their interests are joint. By choosing to be named as defendants 
instead of complainants they did not change the subject-matter 
of the claim or their relations to it. (See the bill, page 1, and = 
the appeal, p. 398.) The case shows that these parties were really | 
complainants, and acting as such, Christy having drawn the } 
y original draft of the bill, and the witness testifying that he was 
ae with them in spirit. (See also pages 61 and 62, and their answer, | 
i, pp. 13, 14.) : { 
The parties were notified by the appellants that they had 

taken an appeal, but they were not invited to join them, and the | 
record shows no refusal to join upon their request. | 
On this point see the following authorities: : 

Williams vs. The Bank of the United States, 11 Wh., 414. 

Masterson vs. Herndon, 10 Wall., 416. 

Miller vs. McKenzie, 10 Wall., 582. 

Deneale vs. Archer, 8 Peters, 526. 

Wilson’s Heirs vs. Insurance Co., 12 Peters, 140. 

The Protector, 11 Wall., 82. 

Davenport vs. Fletcher, 16 How., 142. 


This is a question of jurisdiction, and the objection may be 
taken any time before judgment. : | 
SS See Wilson vs. Insurance Co., 12 Peters, 140. 
“yi <a The Protector, 11 Wall., 86. 


W. WILLOUGHBY, 
Counsel for Appellee, Brooke Mackall, Jr. 
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To S.S. Henk ez, Esq, 
Counsel for Appellants : 


Please take notice that I shall bring up this motion before the 
Supreme Court of the United States on Monday, December 16th, 
or on the hearing of the cause, if it occurs before that time. 

W. WILLOUGHBY, 
Counsel for Appellee, Brooke Mackall, Jr. 
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IN THE 


Supreme Court of the Anite States, 7 


LEONARD MACKALL et al., Appellants, 
v8. No. 159. 
BROOKE MACKALL, Jr., et al., Appellees. 


a ———o ; 


Additional Brief of Appellee on Motion to Dismiss ~ 
Appeal. i 2 


Attention is called to the following facts. appearing from the | b 


* record : * 
Colonel Christy and his wife are not parties to the appeal at all. | 
They did not ask for an appeal as appellants, nor has any citation ~~ 


been served on either of them, and neither of them have ontqape 
an appearance. (Pages 398 to 400.) or 
Again, although they did not appear as complainants in the. 


court below, the will, which is made an exhibit as the basis of the : < 


suit, shows a joint interest of these parties with the complainants. 
(Page 252.) 


They subsequently filed an answer, but which in substance sets 


up under oath the allegations of the bill, and then “ coycede the. a 
equities and each of them in said bill of complaint, and ask that 
the sever@l prayers therein contained may be granted and alllowed by. 5 
this honorable court.” a 

This is not an answer. It is in substance a bill, and they put 


themselves in the attitude of complainants. These parties by this” 3 4 


proceeding connect themselves with the complainants. They 
embark in the same boat. 

The effect of the decree below is the same as to all the devisees. 
It makes no distinction between them. They all stand in pre ~ 


cisely the same attitude in every respect, and their interests can-_ a 


not be separated. (Page 397.) 
Neither of the decrees asked for by the appellants and the a 
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pellee can be given without affecting the interests of Colonel Christy 
and wife. 

A court will not pass any order or decree which can affect the 
interests of parties not before it. The question is not whether 
the decree would injure them, but would it affect them. Christy 
and wife could not obtain the benefit of reversing the decree be- 
low to the disadvantage of the appellee when they are not before 
the court at all, nor should their interests be jeopardized by the 
possible dismissal of the bill which would deprive them of that 
part of the decree below which is in their favor. They should 
at least have an opportunity to be heard and have notice that 
proceedings are going on here in which they are interested. 

In Simpson vs. Greely, 20 Wall., 152, the suit was in ejectment 
against nine persons. The plea was that the legal title was in 
one William A. Simpson. The judgment was recovery of the 
title and personal! judgment against Simpson of $4,300, and per- 
sonal judgment against the other defendants of $2,600, but to be 
credited on the $4,300 if collected. Simpson only sued out the 
writ of error. It was dismissed because the others were not 
joined as plaintiffs in error. The court say: “Where the interest 
is joint, and the interest of all is affected by the judgment, the rule 
is universal that all must join in the writ of error. * * * It 
is quite clear that the writ of error in this case must be dismissed, 
as. all the defendants are directly or indirectly affected by the 
judgment in respect to the damages and rents, issues and profits, 
as well as the judgment that the title to the lands described in the decla- 
ration is in the present defendants.” 

In Hampton vs. Rouse, 13 Wall., 187, the judgment was against 
the appellant alone, but the court looked further into the record, 
found that -the verdict was a joint one against two others, and 
therefore considered it a clerical error, and that the judgment 
should be considered as in accordance with the verdict, and the 
writ was dismissed. 

In Miller vs. McKenzie, 10 Wall., 582, where there was a judg- 
ment against four persons, a writ against two, naming them, and 
others, was held defective. 

See also Feibelman vs. Packard, 108 U.S.,14; Estes vs. Trabue, 
128 U.S., 225; Inland and Seaboard Coasting Co. vs. Tolson, de- 


cided at the present term. 
: W. WILLOUGHBY, 


Counsel for Appeies; 
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In THD 


OCTOBER TERM, 1889. 


. MACKALL é al., Appellants, 


MACKALL ef al., Appellees. 


-, Brief of Counsel for Brooke Mackall, Jr., 


IN THE 


Supreme ECoutt of the United Hiates. 


OCTOBER TERM, 1889. 


MACKALL et al., Appellants, ) 
DS. \ No. 159. 


- MACKALL ef al., Appellees. | 


Brief of Counsel for Brooke Mackall, Jr., Appellee. 


I. 


This suit is brought toset aside a deed from Brooke §& | 
Mackall, Sr., to Brooke Mackall, Jr., made February 
27, 1880, upon the ground of wrong done or impro- 
prieties attending the execution of the deed itself. 
It was filed February 14, 1882, nearly two years after : % & 
the death of the grantor. It is averred in the bill a 
that for some weeks prior to its execution the grantor. y " 
was in a condition of body and mind that rendered 8 : 
him incapable of performing any business act ; that 
he was kept under the influence of_opiates and nar- : 
cotic remedies and that said deed is unsupported 
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by any consideration, and was procured throngh 
frand, undue influence, and duress perpetrated and 
exerted by the defendant upon the erantor. These 
allegations are denied intheanswer, and it is further 
claimed in the answer that all of the property men- 
tioned in the deed belonged to him independently 
thereof. As to the property known as * Lot No. 7, 
Square 223,’’ grantor had promised and agreed, for 
a valuable consideration, toconvey to this defendant, 
in 1853, when he shonld be able to procure the legal 
title thereto ; and he placed defendant in possession, 
and relying thereupon, defendant had expended sev- 
eral thousand dollars in improving the same, and de- 
voted himself toits care and management, and stating 
other circumstances, which, as he claimed, would 
have entitled him to a conveyance from his grantor, 
and made him the equitable owner thereof. 

The attitude of the parties, Robert Christy and 
wife, are peculiar. They are made parties, defend. 
ants to the bill. When the leading complainant, 
Leonard, is asked why this was so, he at first re- 
fused to answer. Finally he said Colonel Christy 
did not wish to interfere in family matters. But it 
turns out that the suit, from its origin, was under 
the superintendence of Colonel Christy, he having 
prepared the first draft of the bill. (p. 61.) Leo- 
nard says he was with them in spirit, though not in 
fact, (p. 62,) and says that he took the papers from 
Colonel Christy's oflice in his absence and without 
leave. (p. 95.) 

Colonel Christy testifies in January, 1883, and 
finally in May, 1883, about fifteen months after the be- 
ginning of the suit, and after the close of all the 
testimony-in-chief; he and his wife filed their an- 
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swer, in which they swear that they admit the sub- 
stantial allegations of the bill. (P. 13.) 

Something of thesame peculiarities appear through- 
out his testimony. There is an evident conflict in 
his mind between his actual sense of justice and his 
desire to profit by any possible result in favor of the 
complainants. He is compelled to admit the high 
character of the defendant, (pp. 188, 191;) vet head- 
roitly volunteers to say that he had very great in- 
fluence over his father, (p. 167;) though when called 
upon to give any fact, upon which he makes such 
statement, he entirely fails. (p. 171.) 


I]. 


As the material ground relied upon by the com- 
plainants were undue influence and duress at the 
time of the execution of the deed, it is remarkable 
that not a single witness was called by complainants 
who had the slightest knowledge of the circumstances 
or of any fact tending to show such undue influence 
or duress within months of the time of its execution. 
They rested their case without producing the slight- 
est proof to sustain these allegations of their bill, 
contenting themselves with giving accounts of occur- 
rences which had happened from time to time years 
before in the family history during twenty years 
the death of the father, confined mainly to attempts 
to show bad treatment by the defendant of his father, 
and pleasant relations between themselves and their 
father, nearly all of which, however, is founded 
upon hearsay testimony, being the declarations, as 
they alleged, of the grantor himself. 

Notwithstanding. however, the entire absence of 
evidence by complainants bearing upon the issues 
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involved, the defendant produced ail the witnesses 
having any knowledge of the circumstances attend- 
ing the execution of the deed, whose testimony is 
absolutely without contradiction, viz., himself, the 
two witnesses, one of them counsel for the parties ; 
the doctor, the nurse, his pastor visiting him, and 
the justice receiving his acknowledgment. 


The testimony of Brooke Mackall, Jr., pages 321- 
323, is as follows: 


‘*(). State how this deed of February 27, 1880, 
came to be prepared. 

‘‘A. It was prepared at the suggestion of my 
father. 

‘*(). State fully ? 

‘*A. Some days before the deed was executed my 
father had been talking to me on various occa- 
sions about how my brother Leonard and others 
had made trouble between hiz and myself. Speak- 
ing of their saying to him that I had said he was 
in his dotage, which seemed to be the matter that 
troubled him, he said that he could now know what 
their motive was. Ile then talked a little about some 
will they had gotten him to execute, but now he un- 
derstood their motive, and that he wanted me to 
see Judge Willoughby and say to him that he de- 
sired him to prepare a deed for all the property con- 
tained in the deed of trust to Leonard as: trustee: 
that all the property, except Lot 7, in Square 223, I 
had deeds for some time ago, and that he desired to 
carry out his promise to Lot 7, in Square 223, which 
he had made to me many years ago, and he wanted 
also the rents that Mr. Richards had been sued for 
also to be included in the deed, and, as he was feel- 
ing a little better, he wanted the deed prepared so 
that it could be executed while he was feeling so 
much better; that while he might recover, yet he 
could not lose sight of the fact that he was an old 
man, and he knew that hisage wasagainst him. He 
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says: ‘My son, you have had a great deal of trouble 
in your life—first in an unfortunate family affair, 
then with the suits with Richards and others, and 
now I fear you will have trouble with your brothers 
and sisters, and, as I now understand their motives, 
I think it is my duty to give you a deed for the 
property, so that you will be in a condition to act 
promptly in any matter in the Richards matters, and 
also to prevent any trouble, in case I should die, 
from your brothers and sisters, or from any other 
quarter.” I went to Judge Willoughby, as he re- 
quested me, and told him what father had said. He 
looked over, I think, a copy of the deed I had to 
Leonard, and gave me directions as to certain clauses, 
and, I think, wrote certain portions of the deed he 
wished inserted in the deed. He told me to copy it 
and bring it to him, which I did. He examined the 
copy after I had made it under his directions; sug- 
gested that I ought to have it copied’ by some one 
who wrote a smaller and plainer hand than I did. 
I carried the copy I had prepared toa Mr. McCorkle, 
knowing he wrote a neat hand, and that he was at 
leisure at that time, and requested him to copy it, 
which he did. Ithen carried the deed to Judge 
Willoughby, and he and I compared the two, and 
he said it was all right. 1 then notified father that 
the deed was al] ready and talked the matter over 
with him. The next day he spoke of the matter 
again, and referred to it several times. Finally he 
said, I feel a good deal better to-day; you had bet- 
ter go up and tell Judge Willoughby I want to see 
him about the deed, and tell him to bring it with 
him. I went to see Judge Willonghby about 2 
o'clock of February 27, 1880, and told him that 
father had requested me to ask him to come to his 
room as soon as it was convenient. Judge Wil- 
loughby said he would goat once. Before [| left 
father he said if the judge can come right away, you 
had better bring a magistrate at the same time. 
Judge Willoughby and myself, on our way to father’s 
room, called at the office of Squire Walter, and he 
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went with ns to the house where father was. I first 
took them in the parlor and left them there, and 
went up stairs myself to see if father was ready to 
see them. He asked meto ask the judge to come up 
first. I went down in the parlor and Judge Wil- 
loughby went up with me. I went in father’s room 
with the judge, and after saving, ‘Here is Judge 
Willoughby,’ I left the room and remained in the 
passage until Judge Willoughby came out. After 
being in the room ten or fifteen minutes the judge 
said to me, ‘You can bring up Squire Walter. I 
went to the parlor and brought up Squire Walter. 
As we entered the room together—that is, Squire 
Walter and myself—father recognized Squire Wal- 
ter and called him by name. The squire said, ‘I 
understand you want to acknowledge a deed before 
me.’ Father said *Yes;’ but he said, ‘I don’t think 
[ can write my name very plain, and you had better 
let me make my mark.’ Squire Walter and Judge 
Willoughby both replied, ‘It don’t make any differ- 
ence whether the name is written very nicely or not; 
you had better write it the best you can.’ Father 
then said to me, ‘Give me the ink and a small piece 
of paper, and I will try to write my name.’ I took 
a large book and put under the paper. He then 
wrote his name on the paper, saying he believed he 
could do it better than he thonght. Squire Walter 
(and I don’t know whether Judge Willoughby made 
the remark or not) said ‘that would do.’ He then 
signed the deed. Squire Walter then asked him 
the usnal questions, if he knew the contents of the 
deed, etc. He replied that he did. He then asked 
him if he acknowledged that to be his act and deed. 
He replied, ‘I do.’ I forgot to state that when we 
entered the room he (father) had the deed in his 
hands looking over it. After the deed was signed 
father handed me the deed and said, ‘I deliver this 
deed to you.” I then handed the deed to Squire 
Walter. Squire Walter, Judge Willoughby, and 
myself then went to Squire Walter's oflice. Judge 
Willoughby and Squire Walter signed as witnesses, 
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and Squire Walter then placed his certificate as jus- 
tice of the peace. This is the deed I hold in my 
hand and marked Exhibit ‘A’ in this case. After 
Squire Walter had placed his certificate on it he 
handed me the deed. 

“(). What was the mental condition of your father 
at the time he executed the deed 4 


(**Objected to.) 


‘A. As good as it ever was. 

“@. You have been charged with using undue in- 
fluence to procure that deed. _ What have you tosay 
about that ? 


(**Objected to by Mr. Newton as to form.) 


“A. There is not the slightest foundation for any 
such charge. This deed was father’s own sugges- 
lion and his own acet.”’ 


The testimony of W. Willoughby, (pages 305-6,) 
was as follows: 


‘(). State whether or not you were a witness to a 
deed executed by Brooke Mackall, Sr., on or about 
the 27th day of February, 1880; and, if so, state 
fully what you Know as to such execution ? 

‘‘A. | was a witness to such a deed, which I now 
hold in my hand, and which has my signature as 
such witness. I had seen this deed, and carefully 
examined it before it was signed, and before that 
day, on that day having been sent for, as I under- 
stood, by him to come and see him between 2 and 3 
o’clock, as nearly as I can remember. I left my of- 
fice with Brooke Mackall, Jr., and having the deed 
in my possession, we went first to the office of Squire 
Walter and met him there, and we all three went to 
the house where Mr. Mackall was, corner of C and 
Four-and-a-half streets. We went into the parlor 
together. Brooke Mackall, Jr., went up stairs, leav- 
ing Mr. Walter and myself together for a very short 
time. Brooke returned and asked me to go up with 
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him. I went np with him. We went into the room 
together. I can’t say which first, but [think Brooke 
first. Brooke said, ,Father, here is Judge Wil- 
loughby,’ and turned and immediately went out of 
the room. I spoke to Mr. Mackall with a salutation. 
I don’t remember the exact words. He said to me, 
‘I have sent for you to see about this deed to Brooke.’ 
He said, ‘I want you to see that it is all right, and 
I wanted you to be present.’ I said, ‘I have the 
deed,’ and showing it to him, having it in my hand, 
I said, ‘You understand what it is pretty well, do 
you not? Itisadeed to your son of your property.’ 
He said, ‘yes; thatis what I intended.’ I said, ‘the 
description of the property is the same as that in the 
deed to Leonard,’ and I called his attention to these 
matters in the deed. That was, to the clause of all 
my right, title, and interest to the property, and 
also to the clause including my interest in a claim 
for mesne profits against Alfred Richards, for which 
a suit is now pending, and then to the clause where 
he requests and directs Leonard Mackall, trustee, to 
convey the legal title, ete. He said, ‘that was all 
right.” When I first went into the room he was 
lying upon his right side, and he ‘immediately 
turned a little on his back, and partly raised him- 
self up. Iam not certain whether I assisted him or 
not ; and when I handed him the deed he was in 
that position, partly raised. He held the deed in 
his hand ; looked at it. I went to the door and said 
to Brooke, ‘we are all ready ; bring up Squire Wal- 
ter.’ | don’t profess to use the exact words. He 
went down stairs and immediately ‘returned with 
Squire Walter. Mr. Walter came into the room and 
saluted him. I think he asked him ‘if he knew the 
contents of the deed?’ He said he did. He said 
he would signit. He said he was very weak, and he 
thought he had better make his mark. Both of us 
said ; ‘No, you had better sign if you can.’ Brooke 
got a book and a piece of paper to see how well he 
could write. He wrote his name on this piece of 
paper. ‘ Well,’ I think, both of us said, ‘that will 
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do very well.’ Then the deed was placed upon the 
book, and he made the signature that appears to the 
deed. Mr. Walter then said, ‘you acknowledge this 
to be your deed for the purposes therein set forth ?’ 
or words to that effect. He said, ‘yes.’ I took the 
deed. I said I will deliver this to Brooke. He 
suid, ‘yes;’ and I handed it to Brooke. Squire 
Walter then went away. I don’t remember whether 
Brooke went with him or remained, but I said a few 
general words, as I hoped he would be out soon; 
that he would soon be better. I don’t Know what 
reply he made. I then came out, and I went up to 
Mr. Walter with Brooke, and then we signed our 
names as witnesses to the deed, and gave the deed 
to Brooke.”’ 


Charles Walter, justice of the peace, testified 
(pQ 295-297) as follows : | 


‘‘T am a resident of the city of Washington ; 1 am a justice of the 
peace ; I am 59 years old ; I was a justice of the peace in 1880. I was 
called by Mr. Brooke Mackall, Jr., and Judge Willoughby to take the 
acknowledgement to a deed of Brooke Mackall, Sr., on the 27th of 
February, 1880. I went then to the house at the corner of Four-and- 
a-ha'f and C streets, known as the Lutz House, to take the acknowl- 
edgement of Brooke Mackall, Sr., to a deed. After waiting about 
two or three minutes in the parlor I was called in the room, where I 
found the old gentleman in bed, and as soon as he saw me he saluted 
me, calling me by name, ‘ How do you do, Squire Walter; I am glad 
to see you,’ and I said I came to take the acknowledgement of a deed 
which he had then already in his hands. He remarked that he would 
acknowledge it, but was afraid that he was'too weak to sign his own 
name and would make his mark. Then I said, ‘ You had better try it 
and write your name as good as you can.’ He then took the pen and 
tried it on a separate piece of paper, and then said, I think, he would 
sign it as good as he could. then asked him, ‘ Do you know the 
contents of this deed?’ He remarked, ‘I know all about it, having 
read it over myself, and I am perfectly satisfied with the contents 
thereof.’ Then he raised himself up without any assistance, and 
Brooke Mackall, Jr , put a book under the deed in order to have some- 
thing to support it that he could write his name, so that he would do 
it as good as he could, Then I asked him the usual question, ‘ Do 
you acknowledge this to be your act for the purposes therein ex- 
pressed?’ when he said ‘I do,’ in the presence of Judge Willoughby, 
Brooke Mackall, Jr., and myself. After that we retired. Judge Wil- 
loughby signed his name as witness, and I also, and then I certified to 
it officially, as a justice of the peace, and handed the deed to Brooke 
Mackall, Jr. His mental capacity was such that his mind was not de- 
fective, having known the gentleman for many years, and was in the 
same condition except that he was in bed. 
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‘* Witness looks at the deed handed him. and says: ‘This is the 
deed relating to my testimony, and it his signature to the deed, and 
my signature and yours as witnesses.” 


(The deed here offered in evicence and marked 
Exhibit ‘** A.’’ 


Cross-examination by Mr. HENKLE: 


‘*To the best of my recollection it was early in the afternoon, just 
after my lunch time, from 1 to 3 o'clock. I recollect they were wait- 
ing for me to return. Judge Wiloughby and Brooke Mackall, Jr., 
went with me. I saw the old gentleman have the deed in his hands 
when I went down, I think young Mackall told me his father wanted 
me to acknowledge the deed. We all went down together. I went 
into the parlor and Brooke went out. The judge remained with me. 
The first time I saw the deed it was in the old gentleman’s hands. I 
never saw the judge hand Brooke the deed. I dou’t know whether 
the servant gir] announced they were ready or Brooke. He was lying 
down when | went up. He had his usual voice. His voice was his 
natural voice. I did not discover much change in his voice. When 
I went in he had the judge before him, with his glasses on, and seemed 
to be reading it. His giasses seemed to be brass or some kind of gold. 
I did not pay particular attention to them. I could not tell whether 
or not they were the same glasses he wore on the street or not. After 
the salutation I stated I came here to acknowledge a deed. He said 
it was all right, but he could not sign his name, and he thought he 
would make lis mark. I told himif he ¢ould possibly write his name 
he had better do it himself. He then raised himself up in bed from 
his pillow ; it did not require any great effort. He wasin a haif-erect 
condition when lying down. He wok the pen and tried it on some 
Other paper first, and I told him that would do very well. I asked 
him if he knew the contents of the paper, and be said I know all about 
it; I have read it. He trembled while signing it. As soon as he 
had signed it, and after he answered all the usual questions, he laid 
down. I don’t know whether he read the deed or not ; he told me he 
did. It was not five minutes after Brooke left before the servant girl 
announced be was ready. I said, *I hope to see you out soon and 
come up to see me.’ He said I will. I did not consider him too sick 
to attend to business. I considered him more old age than anything 
else. He did not speak to Brooke except to hand him the pen and 
ink. Assoon as 1 got through I left. I did not stay lénger because 
I had business to attend to. I thought him able to carry on a conver- 
sation. He did not lie down on the pillow until I took leave of him. 
He remained sitting until I took leave of him. I did not read the deed 


myself. Judge Willoughby and I went to my office from there and © 


then witnessed it. I think I had signed some papers for him before, 
but cannot say whether they were aflidavits or deeds. Sometimes 
when well he talked loud, and sometimes not. On this occasion his 
voice was very distinct. but noi quite as woud as usual.” 


Silas Medella, the nurse from the 9th of February 
until the death of the grantor, says that he was con- 
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stantly with him ; that his mental condition was not 
materially under the influence of narcotics or opiates 
at any time during his sickness; that Dr. Naylor, 
his pastor, was with him that evening for half an 
hour and prayed with him; that he had no knowl- 
edge of the exclusion of any persons from visiting 
Mr. Mackall by instructions from the defendant ; 
that the defendant during all the time was exceed- 
ingly attentive, and the relations between him and 
his father were at all times exceedingly pleasant and 
affectionate to the father, who wished him to be 
present all the time; that the grantor himself sent 
for Mr. Willoughby, by himself, as messenger; that 
he recollected distinctly the circumstances attending 
the execution of the deed, though he was not in the 
room at the time. (pp 257-20& ) | 

Dr. Naylor, then pastor of the Metropolitan 
Church, (p. 298,) was there on the evening of that 
day, the deed being executed about 2 o’clock, p. m., 
and says: “I conversed with him upon the subject 
of religion and prayed with him. I was not im- 
pressed with strangeness in his mental condition at 
all. Iobserved no defect in his mental condition, 
nor that he was under the influence of narcotics.’’ 
He further said that the grantor was ‘‘a very vigor- 
ous man for his years—a fine constitution.”’ He is 
certain of the day, because it was his birthday. He 
remembers friends were visiting him on that day 
when he was called. He went to him again on the 
20th of February, saying that he observed then 
nothing In/nis mental condition at all. (296-302.) 

Dr. Walsh, his attending physician during his 
entire illness, (276,) testifies that his mental condi- 
tion during the whole period of his illness was good. 
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That he was not affected materially. by narcotics. 
That his removal from one room to another was with 
his approval. That he had no knowledge of any in- 
structions given in regard to excluding persons from 
the room, except according to his direction. That 
he knew of no restrictions put in the way by the de- 
fendant to visitors seeing him. That the defend- 
ant was always kind and attentive. That he had on 
the 27th of February, 1880, his books showing that 
he visited him twice during that day, and believes 
that he did so. (295.) 


In this testimony we have the whole story of the 
execution of the deed, and of the surrounding cir- 
cumstances, and the condition of mind of the 
grantor. There is not a word or a fact in the entire 
case tending to contradict any portion of it, except 
that Dr. Owens and his wife, complainants, testify 
that they visited the grantor that evening, and that 
he then seemed to be under the influence of narco- 
tics. This, however, the testimony of Dr. Naylor 
and all the circumstances of the case conclusively 
show was a mistake. This testimony completely 
disposes of the allegations in the bill as to violent 
conduct of the defendant-.in reference to his father 
during his illness, of his excluding relatives, and 
preventing them from visiting him, or of any undue 
influence or duress perpetrated at the time. 


ITT. 


The complainants are therefore compelled to rely 
upon facts occurring long prior to the execution of 
the deed. The attempt will be to show that their 
father was under control of the defendant: and that 
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having been under such control, the presumption is 
that this condition continped and operated to induce 
the father to make the deed in the manner he did. 
To show this several of the complainants testify, 
and the burden of their testimony is to show from 
the declarations of the father that he was ill-treated 
by the defendant. It is not easy to see how such 
ill-treatment, if proved, would tend to show the 
alleged control. But the courts will fail to find any 
competent testimony to showeven this. The declar- 
ations of the grantor are not competent to show this. 


‘‘It has been uniformly decided that the declara- 
tions of the grantor, when the grantee is not present 
prior or subsequent to the execution of the deed, 
cannot be admitted in evidence to invalidate the 
deed.’’ Barrett vs. French, 1 Conn., 354, (6 Am. 
Dec., 241.) 

‘*The declarations of a party in possession are 
admissible in evidence against the party making 
them or his privies in blood or estate; but such de- 
clarations are not competent as evidence to attack 
or destroy the title which is of revord.’’ (Gibney ps. 
Marchay, 34 N. Y., 301; syllabus. See also 93 U. - 
S., 379; Boynton vs. Meeker, Ist N. J. Law R., 
974.) 


Now, not a single witness testifies as to any per- 
sonal knowledge of such ill treatment. On the con- 
trary, they say that they know of noneof their own 
knowledge. (See pp. 93, 102, and 187.) 

To show that the father was in fear of the defend- 
ant and under his dominion, several of the wit- 
nesses have said in a general way that the father 
said during his lifetime that he was in fear of him. 
But this is not evidence, nor if it were would it es- 
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tablish such domination as conld be presumed to 
have continued for years; and finally resulting in 
the subjection of the grantor to the will of the de- 
fendant so as to constitute duress. 


IV. 


it may be claimed, however, that the manifesta- 
tions of said facts may be shown in evidence. If so, 
let us see the whole extent of such acts as shown. 
There are none, except possibly the following: 

In the first place Dr. Owens testifies that he was 
conversing with the father on the street, and while 
so conversing he saw the defendant coming, and he 
says, ‘there comes Brooke,’’ and he passed away 
manifesting a desire uot to see him. (p. 103.) 

This occurred while he was living on Connecticut 
avenue, and was between October 5, 1879, and Jan- 
uary 5, 1880. (p. 102.) 

Leonard testified that on one occasion the father 
was at his house, up stairs, when he heard that de- 
fendant was at the door, that the father was very 
much worried and asked him not to let Brooke 
know that he was there. (p. 26.) On another 
occasion he and his father wished to go. to the of- 
fice of Mr. Willoughby, and his father sent him on 
ahead to see if Brooke was: there. Not finding 
Brooke they went into the office of Mr. Willoughby. 
(p. 29. ) [t nowhere appears when these occurrences 
took place; it might have been years before the date 
of the deed. Another circumstance is that testified 
to by Messrs. Brady and Christy that at one time the 
father was inthe office of Mr. Christy examining a re- 
cord, when he heard the voice of Brooke in the ad- 
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joining room, and expressed a wish not to be seen 
by his son there. He became uneasy and displayed 
considerable nervousness (p. 197.) 

This was at least seven months before he was 
taken sick. (Page 197.) It made so little impres- 
sion upon the mind of the witness,Christy, however, 
that the incident did not come to his recollection 
until after several examinations, and he then volun- 
teered it. (Page 197.) He had seen the father and 
son together hundreds of times, and this was the 
strongest evidence he could bring to mind as any 
suggestion of fear or domination. This witness 
says he never heard any allusion by the father to 
any domination by Brooke or any ill-treatment, ex- 
cept want of reverence and respect, and withholding 
of information in regard to money matters, (page 
171,) and he never knew of an unkind act or one 
that met with his disapproval, except the use of 
profane language in the presence of his father. 
(Page 187.) 

There is, then, the testimony of Mrs. Parker that 
about seven years before the date of the deed, in 
1873, when father and son were boarding with her. 
When he would hear Brooke’s steps about he would 
exclaim, ‘‘is that Brooke?’ and he would then seem 
to be under a restraint when Brooke came around. 
The relations between father and son seemed to be 
pleasant enough with that exception. (Page 207.) 
She afterwards explains what she means by such re- 
straint; that is, that it seemed to have reference to 
the association of the father with ladies. (Page 
211.) Complainant’s counsel had previously visited 
her at her home, and endeavored to get her to use 
the word ‘‘fear’’ in her testimony instead of ‘‘re- 
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straint,’’ which she declined to do, upon which the 
counsel remarked that she was too conscientious. 
(Page 212.) 

Now, this is the entire competent evidence in the 
case having the least possible bearing upon the 
question of control of Jather by the defendant. 
There has been the greatest industry to bring out 
every incident of the life of Brooke Mackall, Jr., 
for twenty years. Counsel and complainants have 
gone from place to place to inquireif somebody had 
not heard of the father being under the domination 
of Brooke. And this is the result. This is the evi- 
dence on which it is contended that the deed should 
be overthrown. 

The record is a vast mass of family incidents, 
made up and colored and magnified in the most vin- 
dicative spirit against this defendant, and with the 
utmost persistency and industry on the part of 
counsel; but this is the entire result. Who could 
better stand such an ordeal, or what transaction 
could be safe if it is to be destroyed by evidence 
like this? What grantee could feel secure if he 
should be endangered by assaults like this? 


V. 


But what further does this record show in refer- 
-ence to the conduct of the parties ? 

It will appear that there were unfortunate disa- 
greements between the father and mother commencing 
before 1859, which resulted in a divorce. In the 
bitter controversy between them the defendant was 
the only one of all the children that took the part of 
the father, the complainants taking the part of the 
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mother, and testifying to the cruel pa eae the 
father toward his family. (See depositions in di- 
vorce suit, additional record.) 

This testimony is simply frightful, showing the 
greatest animosity towards their father. Their 
whole conduct toward their father has been of the 
most heartless character. They did not visit him or 
care for him while he was sick. Only two of them 
even saw him during his last illness, during a period 
of two months. None of them showed him any at- 
tention during his last hours. Only four days before 
his death he receives a very unfilial letter from his 
son Leonard. (See Ex. J, additional record, p. 10.) 
They have endeavored to excuse themselves for their 
neglect by alleging that they were prevented from 
visiting him, but this is disproved by all the testi- 
mony. Dr. Owens and his wife did visit him once, 
and were invited into the room by Brooke. 

But after his death they come like birds of prey, 
and file this foul, outrageous bill, and seek to sweep 
up the entire estate and to secure to themselves all 
the benefits of what has been saved by the exertions 
of this only faithful son during a struggle to which 
he has devoted his life. 

Everything had long ago been absolutely lost had 
not Brooke done his best to preserve it, and while he 
was doing it not one of the complainants even lifted 
a finger to help him, but have even maliciously 
thrown obstacles in his way. (pp. 324, 325.) It does 
not appear that during the last twenty years of their 
father’s life the complainants visited him half a dozen 
times. They had no use for him while alive, but 
would gather to themselves all he left after his 
death. 
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On the other hand, this defendant was the only son 
faithful to him and sympathizing with him in all his 
troubles. During twenty years he and his father 
lived together and shared in everything. The father 
contributed to his support to some extent, and the son 
eared for and looked after all his interests, and almost 
to his own destruction devoted his life to the preser- 
vation and care of the property, which had become 
involved by its being taken possession of by the United 
States, and by large accumulation of taxes, long be- 
fore his connection with it. 

They occasionally had differences, and twice dur 
ing such period there were alienations of short dura- 
tion. But, in all that time not a single incident is 
shown of ill-treatment; not a single incident showing 
domination or any attempt to exercise improper con- 
trol. 

Colonel Christy says that he was economical; that 
his own relations with him had been always of the 
most friendly and intimate character (page 177); that 
he had none of the fashionable vices; that he never 
made any distinction between himself and his father 
in his manner of living; that in respect to certain 
differences between Brooke and his father in respect 
to use of money he approved of the conduct of Brooke; 
that they were poor; that Brooke was devoted to the. 
preservation of the property (pages 178, 179), and 
that the complainants sustained the side of their 
mother, while Brooke took the part of the father, 
(page 186); that he never knew of any conduct on 
the part of Brooke towards his father which met 
with his disapproval, or any unkind act, except want 
of reverence in respect to using profane language be- 
fore him (page 187); and that he never knew a family 
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so frank, open, and truthful, including Brooke. 
(Page 188.) ; 
Contrast the conduct of Brooke with Leonard, who 


) Crank the whisky left for his father’s medieine, and 


. 


. was finally discharged by the father at the time of 


the overdose given him by Leonard. (Pages 54-56, 
315, in additional record. ) 

Are not these facts powerful inducements of them- 
selves to cause the father to revoke the unnatural 
will he had made under the alienation caused by the 
false statement of Leonard that Brooke had said he 
was in his dotage ? 


VI. 


The claim will be made that the relations of. the 


aes and defendant, owing to the sickness and 


ndition of the father, and his being under the care 
of the defendant, were such that the burden of show- 
ing the deed to have been fairly and properly and 
reasonably made, is thrown upon the grantee of the 
deed. This might be safely conceded in view of the 
overwhelming weight of the testimony showing all 
these requirements positively. Wedid not rest upon 
the absence of proof to set aside the deed. We did 
not stop when the complainants rested their case 
without producing any evidence whatever in support 
of the allegations of their bill, but have ourselves 
proven the fair execution of the deed, and have fur 
ther shown abundant reasons why it should have 
been done, and even produced conclusive testimony 
to show that the father and his heirs or devisees 
could have been compelled by bill for specific per- 
formance to execute such deed. 
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Now the defendant is called upon by the bill to 
make answer to the charge that he procured the ex- 
ecution of the deed by duress and fraud. There- 
upon he denies it in his sworn answer. In his testi- 
mony he denies it. Why is not his testimony to be 
believed? He stands unimpeached. The complain- 
ants, of the most character themselves, admit his 
high character. Dr. Owens, in reply to the ques. 
tion, ‘‘What were your relations with Mr. Brooke 
Mackall, Jr., at that time, (which was during the 
father’s last illness,’’) says: ‘*‘ My own relations were 
the utmost respect and the. highest regard on my 
part.’? (P. 102:) Colonel Christy says that he has 
never known any one ‘‘more frank and open and 
truthful.’”’ (P. 188.) While he took the part of his 
father, he acted in the kindest manner to his mother. 
Colonel Christy speaks of his conduct towards his 
mother as ‘‘highly commendable.’’ (P. 184.) Con- 
sidering the unfortunate circumstances in which he 
has been placed, his conduct has evidenced very 
great wisdom and forbearance, truly remarkable. 
He is worthy of the encomiums given him by the 
complainants, his brothers-in-law. Why, then, say 
that there was duress when he swears there was not. 
Is he to be treated as an outlaw? It would not fol- 
low, even if his father was in fear of or restrained 
by him in former years, that he forced him to exe- 
cute this deed. 

Nor would it follow because he was, as Colonel 
Christy adroitly volunteers to say, that he was a 
persistent, determined man. Surely, such @ fact 
alone (a really commendable characteristic) ought 
not to weigh heavily against him in the face of his 
sworn testimony, and in the absence of other facts. 
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Again, if he were engaged in such a wicked scheme, 
would he have sent for one who had been counsel for 
his father, and then voluntarily invite him to go in- 
to the room of his father alone, and: remain there 
for an abundant time for a disclosure to be made. if 
one could be made? Neither be nor the magistrate 
discovered the slightest signs of any disinclination 
to execute the deed. Again, a few hours after, that 
same evening, his pastor comes into his room, and 
remains with him alone about half an hour, and 
prays with him, and all is peaceful. Would not the 
defendant, who had it in his power so to do, have 
prevented such an opportunity? If it were true, as 
Dr. Owens and his wife testify, that they were there 
that evening, and that he was under the infinence of 
narcotics, and that Brooke invited them to go in, 
which they say he did, would it not be incredible 
that he would so freely and voluntarily give to his 
father the very best opportunity to express his dis- 
satisfaction with what he had done to his daughter 
and her husband, and that he should invite them to 
witness his dazed condition, and thus to enable them 
to furnish evidence to break down the deed in which 
they had such avital interest? The father lived nine 
days after the execution of this deed. He had an- 
other interview with his pastor alone. He saw the 
doctor once or twice aday. He had the nurse with 
him all the time. No one heard a hint of dissatis- 
faction, though his mind was at all timesclear. He 
could have easily sent to any of his children, or to 
any one else, word that he wished to see them, if he 
had anything to communicate. Is it conceivable, 
that if he thonght that any injustice had been done 
to his children, he would find no opportunity dur- 
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ing all this time to manifest it in any way? This 
court is called upon to do violence to all our ideas of 
human nature and probabilities. Look at the testi- 
mony of the nurse as to the unbounded affection of 
the father to the son all this time between the time 
of the deed and his death. He says the father could 
scarely bear to have him out of sight. (p. 261.) I 
shall be surprised if, in the face of all this, the court 
is not vexed at being asked to believe the assump- 
tions called for by the complainants. 

As to the condition of his mind during the period 
as late as March 5th, see also the letter of Leonard 
Mackall himself. (Exhibit J.) 

The position of the complainants is necessarily 
this: That the court will for some reason absolutely 
ignore all the testimony of the defendant, and if 
there be a mathematical probability that there might 
have been duress, therefore there was such duress, 
and all the witnesses as to the execution of the deed 
aud surrounding circumstances have lied. 


VII. 


Let us now consider reasons why the deed was a 
reasonable and natural one. 

As we have seen, for more than twenty years 
Brooke had been the, only one of his children who 
had manifested sympathy with him in his unforta- 
nate differences with the mother. All of the other 
children had taken an active part against him. There 
were only two very short periods, once in 1873 and 
once in the fallof 1879, when there was a temporary 
alienation from Brooke, and when there was some- 
thing like a friendly intercourse with some of the 
other children. But during all this time he lived in 
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the same room with Brooke and shared with him in 
ail their affairs. During all this time they were 
poor. The property was so tied up in litigation that 
they derived very little from it. Not more than ten 
or eleven thousand dollars was received during this 
whole period, $500 per annum, (pp. 330, 331,) which 
would, if wholly used by them, be very meager. But 
a large part of it must have gone for payment of 
debts, taxes, costs, etc. 

It is manifest that Brooke could not have had 
much of a support from it. But almost all his time 
was taken up with it; whether wise or unwise, is 
not material; he did the best he could. During all 
this time not the slighest assistance was ever ren- 
ered by any other child. No one offered to help 
him to try to save something from the general wreck. 
On the contrary, they have maliciously thrown obsta- 
cles in his way. All of the otherchildren were com 
paratively well provided for. The daughters were 
married to professional men, and their maintenance 
provided for. All of the sons except Brooke were 
engaged in occupations which sustained them, except 
Leonard, who swears that he was supported by his 
wife, and atany rate does not seem to have been ina 
needy condition. The children had had the prop- 
erty which was left by their mother, $11,000, and a 
house and lot worth several thousand more; in all 
probably more than $20,000 (pp. 184, 325) was still 
left for them. Brooke had by his devotion to his 
father’s interests, and to the property in question, 
crippled his resources and means of living to a very 
great extent, as the complainants themselves admit. 

As to most of the property outside of Lot 7, in 
Square 223, it already belonged to Brooke by other 
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conveyances, subject some to such liens and taxes as 
made it almost worthless. (P. 315.) 

As to Lot 7, In Square 223, there was not then 
much in excess of the liens upon it, and the liens 
upon it now are between $35,000 and 40,000, There 
were pending litigations with Richards, which have 
since resulted in depriving the estate of a very valu- 
able part of it, and which have been carried on by 
Brooke alone at an enormous expense. There was 
one pending suit which came to this court and which 
subsequently resulted in saving to the property a 
large amount. The records of this court show seve- 
ra! suits carried on by him in relation to the prop- 
erty. 

Surely all of these were very good reasons why 
such deed should be made. 


VIII. 


But there are still stronger and conclusive ones, 
and which are set forth in the answer and ought to 
prevent the granting of the prayer of the bill, that 
the property be delivered up, even if the deed were 
held for naught. 

As long ago as 1859 the father promised to give to 
his son Brooke, the property on New York avenue 
and Fourteenth street, Lot 7, Square 221, and put him 
into possession. On the faith of this he expended 
several thousands of dollars. (313.) 

As showing the intention and disposition of father 
from time to time at different periods, attention is 
called to the following facts ; 

1. When the conveyance was first made the father 
asked Mr. Corcoran : 
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“In lieu of the delivery of the said deed as aforesaid to himself, to 
have the property or ty to Brooke Mackall, Junior, he being a 
party to the same.’’ d.) F 


This is shown by the statement of A. Hyde, agent 
of Mr. Corcoran. 


(2) In November, 1865, the father makes an afii- 
davitt, in which he says : 


‘‘This property I gave to my son Brooke Mackall, Junior, some 
ears ago, and he has 
ae it in possession ever since, and he has subdivided it into lots.’’ 

(399. ) 


He says further that his son obtained a transfer 
to him— 


‘* Of the certificate of sale from the corporation of Washington, as per 
act of Congress, making such sales perfect titles, as the courts had de- 
cided.”* (359.) 

This is the same tax title which was treated as a 
valid title in the case of Mackall vs. Richards, (124 
U. S., 183) decided by this court. This shows that 
the father at least believed that his son had a per- 
fect title to the lot. 

(3) On October 22, 1865, he says: 

‘‘T hereby relinquish all right to and authorize Brooke Mackall, 
Jr., to receive the amount awarded for use of property on Fourteenth 
street and New York avenue, as it is his.”’ (360.) 

(4) On March 3, 1866, he again writes that his 
son— 

‘* Owns the lot on the corner of New York avenue and Fourteenth 
street.”’ (360 

(5) On August 5, 1870, he executes a will in due 


form in his own handwriting, in which he says: 
**T give and bequeath all my propert rsonal, and mixed,of 


every kind and description, to my son te ackall, Jr., and I 
i. him executor to act freely and without security. * (814 and 
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(6) On July 29, 1876, he executes another will in 
due form, using precisely the same language. One 
of the witnesses to the will is the same E. D. F. 
Brady, who is commissioner and witness in this case 
for complainants. 

(7) For the indebtedness incurred by Brooke Mack- 
all, Jr., judgments were obtained and suit in equity 
was commenced to enforce them against this prop- 
erty, alleging that he was equitably entitled to it, 
and the father being a party to the suit. In answer 
to that bill, on the 12th day of July, 1871, the 
father says, wander oath, that he purchased said 
property in November, 1851; that he had never re- 
ceived a deed therefor, but— 

‘‘That he purchased said lot and promised to give it to his son 


Brooke Mackall, Jr., at some future time, and has not since been in 
such a financial condition to carry out such intention.’’ (358.) 


This answer, it will be seen, recognizes his obliga- 
tion to give his son Brooke a deed when he was ina 
condition to do it. 


The complainants refer to an answer filed by 
Brooke Mackall, Jr., in which he says he is not the 
owner of said lot. (878.) This answer is not in 
evidence, but the answers of both father and son, 
tiled at the same time, and when they had a common 
purpose, show the true state of facts, showing mani- 
festly that the meaning was that the legal title was 
not in either one of them. The father says that he 
had not himself received any deed, but had no paper 
title thereto. In this suit a decree was made that 
the lot— : 


‘* Is vested in the defendant, Brooke Mackall, Jr., and that the same 
be sold for the purpose of paying the judgments,” etc. (364.) 
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Here is adjudication in a suit in which both, are 
parties. It wonld seem,.therefore, that the casé.wes 
adjudicata as between these parties. It will be 
claimed that this decree was not binding upon 
Brooke Mackall, Sr., for any other purpose than to 
satisfy the creditors of Brooke Mackall, Jr.; but the 
issue was made in this case as to whether the prop- 
erty belonged to Brooke Mackall, Jr., or his father. 
- Both of them set up in their answer that this prop- 
erty had been -given to Brooke Mackall, Jr., but 
that the deed had never been made to him. The 
decree is very positive and direct in its terms. It 
declares that the title is in Brooke Mackall, Jr. 

It does not say for the purpose of subjecting this 
property to these judgments, but it says it without 
any qualification whatever. This decree came before 
the Supreme Court of the United States, and it was 
affirmed. The same case came to the Supreme Court 
a second time, in which arose the question as to the 
location of the boundary line between the property 
sold to Richards and the remainder of the lot, in 
which it was held that Brooke Mackall, Jr., was 
entitled to all except that upon which the building 
stands. (See Mackall vs. Richards, 112 U. S., 369, 
376.) 

(8) In 1877 the father had a deed prepared by this 
same Mr. Brady, to take away the trust from 
Leonard and put it in Brooke. (316 and 318.) 
This deed Leonard refused to execute. Was the 
father then in fear of Brooke? Did he not then 
wish to put himself still more in his power than he 
was! Was he under the domination of Brooke 
when he procured this Mr. Brady to prepare such 
deed ? 
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We then have the undisputed evidence of what 
the wishes, intention, and sense of obligation at the 
following dates, to wit: 1859, three times in 1865, 
March 3, 1866, August 5, 1870, in 1871, July 29, 
1876, and 1877. 


This is the unmistakable evidence of the wishes 
and recognition of the rights of Brooke at nine dif- 
ferent times during this interval, and when it cannot 
be suggested that he was not acting voluntarily. 


The bill prays that this property be delivered up 
to the complainants. Would not these uncontra- 
dicted facts be a sufficient answer to it, even if there 
had been no deed at all? Would there not be here 
a sufiicient ground for requiring a specific perform- 
ance of the promise to give the deed ? 


In King’s Heirs vs. Thompson, 9 Peters, 215, the 
syllabus is as follows: : 


‘* The complainant, at the instance of his father-in-law, having en- 
tered into possession of a messuage belonging to the former, under a 
belief that it would be conveyed to him, and for his wife, and having 
expended a large sum in improvement upon the faith of that under- 
standing, but the contract being too uncertain to be specifically exe- 
cuted ; Held. that he had an equitable lien on the messuage for his 
aeenans as against creditors of the father-in.law, who had died in- 
solvent.”’ 


The court says: 


‘* But it is insisted that the arrangement or contract, if proved, was 
void as against the heirs of King, and especially as against his cred- 
itors, on account of the indebtedness of King at the time of his subse- 
quent insolvency. 

‘‘ Although a contract is not proved with sufficient certainty as to 
its conditions to authorize a specific execution of it, yet there can be 
no doubt there was an agreement between the parties, which induced 
the complainant to enter into the possession of the property, and to 
expend large sums of money upon it, as if it were his own, and when 
he left it and removed to the Western country it was rented as his 
property, and George King acted as agent of the complainant, and the 
property seems to have been considered as belonging to the complain- 
ant by the heirs of George King. : 
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‘‘ Whatever uncertainty may exist as to the terms of the contract, 

there can be no question that the complainant acted under it in taking 

ion of the property, and expended a large sum of money in its 
mprovement. 

‘*In no point of view could such a contract be considered as volun- 
tary. There was not only a good consideration, that of natural affec- 
tion, but a valuable one. Tv constitute a valuable consideration it is 
not necessary that money should be paid ; but if, as in this case, it be 
expended on the property on the faith of the contract, it constitutes a 
valuable consideration.’’ 


Now, if this case does not demonstrate that there 
was a valuable consideration in the case on hearing, 
and one which could have been enforced by Brooke 
Mackall, Jr., against the heirs and against the de- 
visees of his father, then I am unable to understand 
the force of language. I say, therefore, that there 
can be no doubt that there was in this case a valua- 
ble consideration. This doctrine is laid down in 2 
Parsons on Contracts, p. 518, second edition. In 
the case of Shepherd vs. Berin et. al., 9 Gill, p. 32; 
case of Neale vs. Neale, 9 Wallace, p. 1. This last 
case supports the doctrine that ‘‘equity protects a 
parol gift of man equally with a parol agreement to 
sell it, if accompanied by possession and the donor 
induced by the promise to give it has made valuable 
improvements on the property.”’ 

If this be the law in the case of creditors claiming 
equities adverse to the grantors, how much more just 
would it be in the case of parties standing in the 
place of the grantors ? 


IX. 


As to the property outside of the lot on Fourteenth 
street and New York avenne it really amounts to 
very little. It makes a great show upon paper, but 
it is about covered up with taxes and incumbrances, 
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and besides, it really belonged to this defendant in- 
dependently of the deed in question. This is the 
statement of the defendant concerning it: 


‘‘(). State the situation of the rest of the property 
described in the deed of 27th February, 1880? 

‘A. I will designate all the property included in 
the deed except Lot 7, Square 223, as property in the 
First Ward, and now called the West End of Wash. 
ington. I will say as to that property my father 
purchased the property and paid part of the purchase- 
money, and told me if I would pay the balance he 
would give me the property—he purchased it from 
Charles W. Pairo ef al.—which I consented to do and 
did do, and the property was deeded to me. The deed 
which I have inmy hand is dated 21st day of Decem- 
ber, 1863. The deed is signed by Charles W. Pairo,. 
George Randolph, and B. Mackall, tome. This com- 
prises all the property in the city of Washington in- 
cluded in the deed from my father to me on the 27th 
of February, 1880. I wish to state that I do not 
wish to be understood as saying all the property in 
the deed I have just produced is in the deed of 
Frebruary 27, 1880, but a portion of it is. This deed 
is recorded in Liber R. M. H. 16, Folio 240. This 
deed is in my father’s handwriting. 

‘*(). Give the further history of this property? 

‘‘A. The only way this property passed out of my 
hame was on account of some notes which I had ex- 
ecuted, secured by deed of trust on the lots in the 
First Ward, which appear in the deed from my father 
to me on the 27th of February, 1880.”’ 


Objection.—Mr. Newton objects to the first part of 
the answer as though in response to a leading ques- 
tion. The witness has not stated that this property 
ever passed out of his hands at any previous time to 
the time of his answer. 
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‘‘Witness, resuming says: ‘One note was made by me, and a deed 
of trust was executed to secure it, for the purpose of borrowing some 
money. I think this note was not used, but remained as it was when 
I executed it. Some other notes were given, secured by another deed 
of trust, which I am satisfied were executed for the purpose of bor- 
rowing some money, which I am satisfied was not used. The notes 
and deed of trust remained as the other when executed. Some time 
afterwards two sales were made under this deed of trust, either under 
some misapprehension or some other reason, and the property was 
formally sold. I think Mr. Joseph B. Hill was the purchaser of all 
the property under both deeds of trust. Mr. Hill executed a deed of 
trust on a portion of the property now included in the deed of Febru- 
ary 27, 1880,to secure a note of $3,000 from F. A. Casilear. The 
trustees were John C. McKelden and B. McTimony, by deed of Au- 
gust 4.1873. This prnperty was afterwards sold by the trustees and 
bought by Mr. Casilear’s son, who now holds it. 

‘I now offer in evidence the deed and advertisement of sale, which 
said eed is marked Exhibit ‘E’ and filed. The balance of the prop- 
erty which remained, and what is known as the First Ward property, 
is heavily encumbered with taxes, none having been paid for a num- 
ber of years, and none of it is improved, 

ae State the value of the First Ward property that remains un- 
sold, 

“A. I do not think what now remains of this property would 
bring much over, if anything, the taxes now due upon it ”’ 


Objection.—Last question objected to. An opin- 
ion of the witness is incompetent to prove anything 
in this connection. 


“Q. Goon and complete the answer to the question. 

‘‘A. As to the Georgetown property included in the deed from my 
father to me of 27th of February, 1880, | owned that property man 
years before I got a deed of it; and I hold in my hand a aeed for all 
the property in Georgetown included in said deed cf February 27, 
1880, in the handwriting of my father, dated 14th of October, 1867, 
from the corporation of Georgetown, Charles D. Welsh, mayor. This 

roperty my father held many years under tax titles, he told me. 
They were all unimproved except one, which had an old brick build- 
ing on it, and that he was tired of paying taxes upon it; that he had 
thought of abandoning the property and not paying the taxes any 
further on the lots, but would give them to me, which he did, and 
that I might make something out of them. He advised me not to 

ay the taxes, but let them be sold and buy them in at tax sale, that 

might get some advantage by it and help the title in some a. = I 
did as he advised, bought the property, and he prepared the deed, 
which I now offer in evidence, and I have had the property in posses- 
sion ever since. All of said property is now, and has been for a num- 
ber of years, heavily encumbered for taxes, and has been sold to per- 
sons for taxes, and I have not been able to redeem them; (the said 
deed is marked Exhibit ‘F’ and filed,) and it is my opinion the prop- 
erty would not sell for enough to-day to pay the taxes on account of 
the title. The reason that the First Ward property and the George- 
town property was included in the deed of trust from my father and 
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mother to Joseph B. Hill, trustee, was one of the reasons on account 


of the settlement between my father and mother of their affairs. It | 


was considered best, out of abundant caution, for my mother to re- 
lease her right of dower, if she had any in it.”’ 

See on this also thetestimony of Colonel Christy. 
(Pages 178 and 179.) 


X. 


It is to be noted that the circumstances under 
which the deed in controversy was given show 
that he was contemplating a disposition of his prop- 
erty, without reference to benefit to himself; that it 
was somewhat in the nature of a testamentary act, 
and had reference to the near approach of his own 
death. He said ‘‘that while he might recover, yet 
he could not lose sight of the fact that he was an old 
man, and that he knew that his age was against 
him.”’ (Page 321.) He talked a Itttle about some 
will ‘‘that Leonard had got him to execute while 
angry, because he had been told by him that Brooke 
had said he was in his dotage, and he wished to cor- 
rect it.’’ (Page 321.) 

It will be observed that Brooke could not possibly 
have had any Knowledge of this will except by infor- 
mation from his father. 

There, then, can be no suggestion of any wrong 
done to the father himself. It is simply a question 
as to whether any wrong could be done to the de- 
visees under that will. Now, surely, the provisions 
of that will would have produced the greatest injus- 
tice to Brooke. In view of the former relations be- 
tween the father and this son, it is almost terrible to 
contemplate its cruelty, and the sense of wrong to 
be connected with the memory of the father in the 
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mind of Brooke during all his life. There is one 
overpowering reason which should operate, and did 
operate, upon the mind of the father to make the 
deed he did, and is a very strong argument to show 
that it was his own act and at his own suggestion, as 
the uncontradicted testimony shows. 


XI. 


The court is asked to note that the deed in contro- 
versy is simply a quilclaim deed, the grantor simply 
conveying all his right, title, and interest in the 
property, and containing no covenants whatever, ex- 
cept to execute such further assurance as may be re- 
quisite. (Pages 355 and 356.) 

The case shows throughout that Brooke Mackall, 
Jr., had been in the adverse possession of Lot 7, in 
Square 223, since 1859, and fora period of more than 
twenty years prior to the execution of the deed. The 
defendant did not obtain possession through the deed 
in controversy. He has claimed to own it by an in- 
dependent title, under which hfe had had possession 
for more than twenty years. This title, too, was 
recognized by the grantor. 

We claim that the only issue involved in this case 
is as to the validity of this quitclaim deed. This is 
the only matter mentioned in the bill. The bill does 
not seek to avoid any other title. The defendant 
introduced evidence showing his right, but simply 
for the purpose of bearing upon the question of un- 
due influence in procuring such qnitclaim deed. 
The bill alleges that the father was seized and pos- 
sessed of the real estate, but this is denied in the 
answer, and there is no proof in the case to sustain 
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the claim that the grantor died seized and possessed 
of the property. The proof is that the defendant has 
a good title by adverse possession. We claim, there- 
fore, that under no circumstances could this court 
do anything but pass upon the validity of this quit- 
claim deed. This is the only issue made by the bill. 


XII. 


The court is also called upon to note that this suit 
is brought and prosecuted by the complainants as 
devisees under an alleged will prior to the execution 
of the deed. The bill states at the outset that the 
complainants bring this suit as heirs and as devisees. 
But it sets out the will, and the structure of the bill 
shows that it is based upon their rights as devisees. 
If they were suing as heirs, they would recognize the 
defendant as one of the heirs, which recognition they 
repudiate. The prayer of the bili is that the validity 
of the will may be affirmed, and that the entire prop- 
erty may be delivered up to the complainants. The 
will itself is formally produced and proved and made 
a part of the record. * (Pages 252, 253.) 

The bill does not state that the parties arethe sole 
heirs, nor does it say who are the heirs. It does not 
allege that complainants ave the heirs. It names Mrs. 
Christy as devisee. 

There is therefore no question but that this suit is 
prosecuted by the complainants, not as heirs, but as 
devisees. 

At the outset, therefore, the complainants meet 
with this insuperable difliculty—that, as devisees, 
they cannot maintain their suit, because the deed in 
controversy, whether obtained by fraud or not, is not 
void, but merely voidable, and so long as it was not 
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impeached, or sought to be impeached, by the man 
who made it, during his Iffe, it operated asa revoca- 
tion of the will made before its execution. 

At the time of the death of the grantor he had him- 
self manifested no desire to impeach the deed. The 
intention existing in his mind when he made the deed 
had not been changed. He had changed his situa- 
tion in regard to the property. He had only a claim 
of aright-of-entry. The deed was valid for some 
purposes. Itis not a nullity; it was not void; it was 
good until it was set aside. 

This has been expressly decided in a number of au- 
thorities. In //anes vs. Wyatt, 24 Cox Chancery, 
263, decided in 1791, it was held that a deed, though 
obtained by fraud, is nevertheless a revocation of a 
prior will. Though the heirs might have relief, the 
devisees could uot, where the devise was made prior 
to the deed. The Master of the Rolls says: 


“The grantor died within a year afterwards, and there is no evi- 
dence of his not acquiescing Ned that interval. Now, this as against 
the devisee of the grantor, is decisive. Did he not at the time of exe- 
cuting the deed mean to convey the estate? Yes. At law, therefore, 
the estate certainly passed, and a purchaser from the father (the gran- 
tee) for a valuable consideration without notice, would certainly have 
held it against the grantor himself. Now, could the son at that time 
mean that the will he had before made should stand? If he had 
meant so, he should eee have set down the next day, and have made 
another will, and declared so. All the cases I can find on the subject 
are where the devise has been subsequent, or where there has been a 
republication.”’ 


In 3d Brown Chancery Rep., 160, it was decided 
otherwise, but in the note it is said : 


‘‘ The decision of the M. R. has been repeatedly held preferable to 
that of Lord Thurlow on this occasion.”’ 


In another note it is said : 


“ Hick vs, Moss, before Lord Hardwick, C. Ambler, 215, was directly 
contrary to the ultimate decision in thiscase. Lord Eldon’s opinion 
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seems clearly in favor of the judgment of the M. R. and of Lord Hard- 
wick in //ick vs. Moss, that it would be a revocation.”’ 


The following cases are there cited: 7th Vesey, 
373 and 374; 8th Vesey, 283; 6th Vesey, 215. 

In 1831 these cases were reviewed in Simpson 0s. 
Walker, 5 Simons, 1, the syllabus of which is: 


‘*A deed executed under circumstances which render it void in 
equity, and not at law, is a revocation of a prior will.’ 


The case is there stated as follows: 


‘*In this case the plaintiff, who isthe helr of Lot Simpson, has filed 
a bill insisting that certain deeds dated in May, 1830, were executed 
under circumstances of fraud which make them void in equity. The 
fraud is represented to consist in the defendant having induced Lot 
Simpson, a weak man, to execute the deeds for a very inadequate con- 
sideration, under a belief that the consideration was inadequate, and 
the bill charges that the intention of Lot Simpson was to sell for full 
consideration, and not to make a gift, and the bill prays that the deeds 
may be delivered up to be canceled,”’ 


The court says that upon principle it must be held 
that such a deed would operate to revoke the will 
set up by the defendant. 

‘‘ If a feoffment be made without livery of seizin, it revokes a prior 
will. So a bargain and sale not enrolled is a revocation. Now, in 
the present ‘case, the legal estate is admitted to have passed by the 
deeds, and it seems clear that if after the deeds have been executed, a 
full consideration had been paid to Lot Simpson, he could never have 
impeached them. for he did intend to convey to the defendant. The 
deeds, though imperfect in equity, immediately upon their execution 
might afterwards have been made complete, and they were perfect at 
law. They consequently operated as a total revocation of the will.’’ 

This was a case where a will was set up by the 
grantee in support of the deed. Surely the princi- 
ple would be as applicable where the will is set up 
in opposition to the deed. 

In Hick vs. Moss, Ambler Rep,, 215, Lord Hard- 
wick says: 

‘* A conveyance void for some reason, making it void at law, would 
be a nullity, and therefore would not operate as a revocation, but being 
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simp!y voidable in equity, isa revocation, because it is valid, and con- 
veys the legal title, and so remains until it is impeached,”’ 

In Walton vs. Walton, Kent, J., 7 John, Chan., 
at page 272, 11 Am. Dec., 456, this principle is main- 
tained, and it is said: 

‘“‘ We see, then, that either any change of the estate, or an act, 
though nugatory in itself, yet demonstrating an intention to revoke 
the will, will amount to a revocation.’’ 

It is also said that the rule would be the same in 
regard to legal and equitable estates. 

Now, in the case at bar, the grantor never sought 
to set aside the deed. There is no evidence that he 
desired it or changed his intention. What evidence 
is there that he ever would have wished to change 
it? If this be so, how can his alleged devisees, who 
would take by purchase, take-a different position 
from what he might himself have taken ? 

‘* Either an intention to revoke or an alteration of the estate without 
such intention, will work a revocation. The law requires that the 
same interest which the testator had when he made the will should 
continue to be the same interest, and remain unaltered at his death. 


The ast alteration in that interest is a revocation.’’ (4 Kent's Com. 
Marg., p. 529.) 


In the note it is said: 


‘‘ If the testator be disseized and die before entry, it is at common 
law a revocation of the will.’’ 1 Roll. Abr., 616, Tit. Devise, 8.) 

* e ° ‘‘I take it, therefore, that the law of the land is 
now clearly and indisputably fixed, if at any time it can be fixed, that 
where the whole estate is conveyed away to uses, though the ultimate 
reversion comes back again to the ee by the same instrument, it 
operates as a revocation of the will.’’ 


This is cited in note to Kent’s Com. as supporting 
the text, in which is stated the same principle. 

Now, suppose that B. Mackall, Sr., had an estate 
in the land at the time of the deed, he would have 
been disseized by the deed and delivery, and he had 
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only aclaim or right of entry in equity, the legal 
title having passed. He did not choose to make 
such claim. He took no steps towards a re-entry, 
and never manifested the slightest disposition to do 
it. Had he not made some alteration in his relation 
to this property? What he did was not void, but 
voidable only. Can, then, the devisees, then claim- 
ing by a prior will, set up aright to avoid this deed 
as devisees under such will, fwo years after his death 
when he did not himself choose to avoid his act ? 
All the law is plainly against it. 

See Goodtitle vs. Otway, 7 Durnford and East., 
395. Inthis case A devised his estate, and subse- 
quently conveyed to trustees in trust for himself in 
fee—- 


‘* Held, that the deed of settlement, whereby he parted with the 
whole estate devised, operated as a revocation of the will, though he 
took back a fee by the same instrument, and though it was consistent 
with the provisions of the will.’’ (Syllabus. ) 


In this case very large amounts were involved, and 
it is one of the most elaborately argued, well rea- 
soned cases that can be found. 

‘Lord Kenyon says he would have been glad to 
have decided otherwise, but the law was irrevocably 
fixed. In this case is cited in full the opinion of 
Lord Hardwick in full, in the case of Sparrow vs. 
Hardcastle, in which it is said, in italics: 

‘The estate must remain in the same condition till his death, for 


any alteration , any remodeling of the estate after the will, will be a 
revocation of it.”’ 


Again, in italics: 


The cases of this sort do not depend on the general ground, as their 
being intended for a special purpose.’’ 


3Y 
Court say of this opinion, (p. 614 :) 


‘‘From the beginning to the end of that case, the doctrine that Lord 
Hardwick wished to establish was this, that ay alteration of the es- 
tate or conveyance to uses after making the will, though the old one 
remains, is in law a revocation of the will.’’ 


XIII. 


The argument of counsel below was. that though 
no actual fraud was shown, yet tha relations ex- 
isted which, according to public policy, required 
positive proof of fairness in all respects. But the 
difficulty of complainants is that the allegations of 
the bill do not justify such argument. This is 
plainly shown by the case of Eyre vs. Potter, 15 
How., 42. 

This was a case in which the grantdr of the deed 
was a widow, about seventy years old, the grantee 
being her step-son, they two living in the same 
house together. The deed bears date two days after 
the death of the husband of the grantor, and it is 
alleged that she was ignorant of the true value of 
the property; that the grantee was familiar with it ; 
that she was in no condition of mind to transact 
business. and that the consideration was wholly in- 
‘adequate, the property being of a value of $120,000, 
and the consideration being ‘but $1,000 and a cove- 
nant for an annuity of $600. The court say in refer 
ence to this: 

‘In the examination made by the bill it cannot be considered as 
one of constructive fraud arising out of some peculiar relation sustained 
to each other, by the complainants and the defendants, and therefore to 
be dealt with by the law under the necessity for protecting such re- 
lations; but it is one of «ctual positive fraud charged and to be judged 
of according to its features and character as delineated by the com- 
plainant, and according to the proofs adduced to establish that char- 


acter. Although cases of constructive fraud are equally cognizable 
by courts of equity, with cases of direct or positive fraud, yet the two 
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classes of cases would be met by a defendant in a very different man- 
ner. It seems to be an established doctrine by a court of equity, that 
when a bill sets up a case of actual fraud and makes that the ground 
of the prayer for relief, the plaintiff will not be entitled to a decree, 
by establishing some of the facts, quite independent of fraud, but 
which might of themselves create a case under a totally distinct head 
of equity from that which would be applicable to the case of fraud 
originally stated.’’ 


The court say further : 


‘‘ The contract between the parties in this case should not be con- 
trolled by a comparison between the subject obtained and the consid- 
ration given io hfe nary point of view. Added to this were the mo- 
tive of «fection for the wife of the grantec, the granddaughter of the 
grantor. A conviction-in ter of what justice dictated towards 
the children of the dec&Mnt us property. * * * Here, then, in 
addition to the sum of money paid or secured to be paid, we see consid- 
erations of great iatluence which nuturally, justly and laecfully might 
have entered into this contract, and which we think cannot be disre- 
garded upon any sound construction of the testimony in the cause.’’ 


This disposes of a large number of authorities 
cited by appellant in respect to proof of considera- 
tion. 

The court also in this case say : 

‘*That, the billin the case setting up charges of direct fraud, in 
distinction from constructive fraud, ‘the positive denials in the an- 
swers being directly responsive to the charging part of the bill, the 


latter by every rule of equity pleading must be displaced by them, un- 
less those denials can be overcome by evidence aliunde.”’ 


Now the case of Hyre vs. Potter sustains the posi- 
tion taken by the defendant in every respect, although 
a comparison of the two will show a great balance in 
favor of the case at bar. That was a case of an 
elderly woman giving to her step-son her property. 
This case is that of an intelligent man, accustomed to 
bnsiness, Knowing the situation of his property, con- 
veying his property to his own fayorite son, pursuant 
to promises repeated made, and #*an obligation rec- 
ognized by him. 
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That was a case where only the parties were present 
at the execution. This is a case where was present 
counsel of the grantor and the magistrate at the time 
of the execution and deliveryitself. That wasa deed 
made in contemplation of the grantor’s living a con- 
siderable period of time. This is a transaction in 
contemplation of almost immediate death, and being 
in the nature of a testamentary act. Many other 
circumstances might be mentioned giving the prefer- 
ence to maintaining the deed here in question, over 
that of the deed which was sustained by this court 
in that case. ’ 

Now, if the court will examine the bill in the case 
it will find that it is based upon charges of actual 
Sraud, and not upon constructive fraud, being in this 
respect precisely like the case of Hyre vs. Potter, and, 
as in that case, the defendant is called upon to an- 
swer such charges, and he denies them positively ; 
and there is no evidence contradicting him. There 
is no charge in the bill of confidential relations ex- 
isting between the parties, sucu as would be the ba- 
sis of what is called constructive fraud as between 
guardian and ward, attorney and client, principal 
and agent, which are claimed to be held void as 
against public policy, except upon positive proof of 
fairness in all respects. The ‘only allegation in re- 
spect to control being, that he collected the rents on 
the improved property of decedent in the cities of 
Washington and Georgetown, and in all respects 
controlled such property and applied such rents to 
his own use, which, in its connection, is for the pur- 
pose of showing want of consideration. Thereis no 
allegation in the bill that the defendant wsed or ea- 
ercised any power that he may have gained as man- 
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| ager, or as in control of the property, in deceiving 
{ the father or in respect to procuring the execution 


of the deed itself, or in any way took advantage of 
any confidential relations, or abused any confidence 
he may have had. There isnoallegation of dominion 
arising from any relation between the parties, or that 
by age or weakness the father was under the domin- 
ion of his son, or that he exercised any dominion so 
| gained in procuring the execution of the deed. 
} There is no allegation of breach of trust or confi- 
i dence. The principles of Lyre vs. Potter are con- 
1| clusive inthiscase. (See also /’rench vs. Shoemaker, 
14 Wall., at p. 335; Voorhees vs. Bonesteel, 16 Wall. at 
p. 29; 1 Clifford, 299, 2Clifford, 153.) The court makes 
the plain distinction between actual. frand and con- 
structive fraud, applying constructive fraud to con- 
i] fidential relations, and holds that the deed cannot 
| be set aside for the latter under allegations of the 
former. 

“It is now an established doctrine of this court that where the bill 
sets up a case of actual fraud, and makes that the ground for the 
| prayer for relief, the plaintiff is not entitled to a decree by establish- 

) ing some one or more of the facts quite independent of fraud, but which 
' might of themselves create a case under a totally distinct head of 


' equity from that which would be applicable to the case of fraud origi- 
| 7 nally stated.’” (Price vs. Barrington, 7 Eng. Law and Equity, 254.) 


; : In this case imbecility was alleged and lunacy was 
ie proved, but the court held that the deed could not 
| be set aside on the ground of lunacy, the substance 
, of the allegations being those of fraud. The two 
| classes of cases would be dealt with in an entirely 
different manner. 

Badger vs. Badger, 2 Cliff., 153, the case was 
where an administrator authorized to sell real estate 
had caused the property to be bid in him for himself, 
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all of which appeared in the bill, but the charge be- 
ing of positive fraud, it was decided that recovery 
could not be had on the ground of the confidential 
relations shown, because the purport of the charges 
of the bill was positive fraud. The court, while 
dismissing the case on another ground, held that the 
following proposition was supported by Ayre vs. 
Potter : 

‘‘That inasmuch as the case made in the bill of complaint is one of 
actual, positive fraud, the complainant is not entitled to relief unless 
he proves these allegations; that having charged actual fraud he can- 
pot now abandon that ground and show himself entitled to relief by 


proving covstructice fraud arising out of the peculiar relation between 
himself and the respondents.”’ 


ow 
In Story’s Eq. Juris. the distinction between ac- 
tual frand and constructive fraud is. very marked. 
The author devotes one chapter to actual fraud and 
another to constructive frand, and under the second 
head is placed ‘‘those'which arise from some peculiar 
confidential or fiduciary relation between the par- 
ties.’’ (Sec. 307.) 
In speaking of the relation of parent and child he 
Says: 
‘‘But we are not to ifulce undue suspicions of jealousy or to make 
0 


unfavorable som n as a matter of course.”’ Sec. 309.) See also 
Clark vs. Krause, 2 Mackey, 559. 


VIV. 
AUTHORITIES AS TO UNDUE INFLUENCE. 
In Hunter os. Atkins, 3 Mylne & Keene, 113, a 
leading case, there was a gift inter vivos by a person 
92 years of age, to a grantee who had stood in the 


confidential relation of general manager of his affairs. 
The deed was sustained. In that case the court 
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specify certain relations known to the law as attor- 
ney, guardian, and trustee, in which the rule is that 
the person standing in such relations, must, before 
he can take a gift, place himself exactly in the same 
position as a stranger would have been, so that he 
would gain no advantage from this relation to the 
other party, beyond what may be the natural and 
unavoidable consequence arising out of that relation. 
Even in the case of attorney and client there is no 
law to forbid such a transaction, provided the client 
be of mature age and sound mind, and there be noth- 
ing to show that deception was practiced, or that the 
attorney availed himself of his situation to withhold 
any knowledge, or to exercise any improper in- 
fluence. The court say: 

‘* When the relations in which the parties stand to each other of a 
sort less known and defined than that of guardian, attorney, and trus- 
tee, the jealousy is diminished. The confidential adviser, one who 


has been generally consulted inthe management of the person's sffairs, 
does not lie under the same suspicion with an attorney or steward.’ 


Even if the court should consider that confidential 
relations did exist between the father and the de- 
fendant, the law is well settled that where confiden- 
tial relations, which are specified in the law, do 
exist, all that can be claimed is, that the presump- 
tion may be, in cases of gifts, and when theconsidera- 
tion is inadequate, that the grantee has made use of 
the power he has obtained by reason of such confi- 
dential relations to procure the execution of the deed 
or gift. But it is only a presumption, and that is 
displaced by the positive denial 6f defendant in his 
answer, and by the testimony showing that the father 

- & — 
was In, position to have full knowledge of the sub- 
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ject, and, as said in Archer es. Hudson, 7 Beavan, 
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551, **In such sition as would enable him to 
form an absolutefree and finfettered judgment.”’ 


In Jenkins vs. Pye, 12 Peters, 253, it is held that 
although transactions between parents and children, 
by which the former acquire the land of the latter, 
are to be carefully scrutinized, yet there is no pre- 
sumption that they are invalid. In this case the 
court say: 

‘* But the grounds mainly relied upon to invalidate the deed were 
that being from a daughter to her father rendered it at least prima 
faci« void. And if not void on this ground, it was so because it was 
obtained by undue influence of parental authority. 

‘The first ground of objection seeks to establish the broad princt- 
ple that a deed from a child to a parent conveying the real estate of 
the child ought, upon considerations of public policy growing out of 
the relations of the party, to be deemed void, and numerous cases in 
English chancery have been referred to which are supposed to estab- 
lish this principle, 2 ee All the cases are accompanied 
with some ingredient showing undue influence exercised by the parent 
operating on the hopes and fears of the child and sufficient to sow 
reasonable ground to presume that the act was not perfectly free and 
voluntary on the part of the child ; and in some cases, although there 
may be circumstances tending in some degree to show undue influence, 
yet if the agreement appears reasonable, it has been considered enough 


to cutweigh like circumstances, so as to not affect the validity of the 
deed.”’ 


As to what duress is necessary to be shown to set 
aside a deed, see Shepherd’s Touchstone, p. 60, 
where it said that there must be some threatening 
of life or members or imprisonment of person. 
Threats to burn down a house or to injure property 
would not be sufficient. There must be actual fear 
or fraud. 

In Howe vs. Howe, 99 Mass., 88, a deed was exe- 
cuted by an old gentleman eighty-three years of age, 
while sick with a fever, and it was argued that he 
was unsound in mind and incapable of transacting 
business from that time until his death. This 
charge was requested of the court below : 


es 
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‘‘3. That the circumstances attending the execution of the deeds to 
the three sons at Elbridge’s house, the fact that the documents were 
prepared by Elbridge’s dictation by an attoraey employed by him ; 
that they were executed ia Elvridge’s house in the presence of bim- 
self and his family ; that Elbridge brought the justice to his house, 
who only staid long enough to put the formal questious and receive a 
nod or a word inreply ; that they were not read over to him; thatthe 
grantor’s wife did not execute the deeds ; that they embraced all his 
rea] estate, and that there was executed at the same time a bill of sale 
of all his personal property ; that Elbridge had charge of the grantor’s 
affuirs at the time under a power of attorney ; and that tue transac- 
tion was contrary to the grantor’s previous declaration of his intention 
that the petitioner should be remembered in the disposition of his es- 
tate, and have the Berlin wood lot, raise a presumption of fraud and 
influence.”’ 


That instruction was denied. The court say as 


follows: 


‘‘4. The instructions given to the jury appear to us to have con- 
tained all for which the petitioner asked, which could properly, or 
should have been given. [he first instruction asked was given in 
substance, and with only such qualifications as the law requires. In- 
fluence properly gained, though used for a selfish purpose, and to ob- 
tain an unjust and unfair advantage, will not avoid a ceed obtained 
thereby, unless there is fraud and duress, or the influence is exerted 
by a stronger mind over a wea in such a manner and to such a de- 
gree as to substitute the will of @ficrson exerting the influence in place 
of that of him upon whom it is exerted, so that the latter is no longer 
a free agent.”’ 

‘* The facts set forth in the second and third prayers for instruc- 
tions were submitted to the jury as evidence of fraud and undue in- 
fluence. TJ here is no legal presumption arising from them, but only a 
presumption of fact of which the petitioner had the benefit so far as 
the facts were established to the satisfaction of the jury. The court 
were not required to assume them to be proved, nor to give a hypo- 
thetical ruling upon them separately from the other evidence in the 


case. 


In the case of Greer vs. Greer, 9 Grat., 330, the 
court say : , 


‘If a man be legally compos mentis, be he wise or unwise, he is 
capable to make a deed, and it is not competent for the grantor to say 
that he was non compos mentis. There can be no question of his legal 
capacity to make a disposition of his estate, if, in the language of 
Washington, J., he was capable of recollecting the property he was 
about to dispose of, and if the particular act was attended with the 
consent of his will and understanding. But as to undue influence, 
the influence resulting from a desire to gratify the wishes of another 
does not affect the validity of the deed, when the legal cupacity is 
shown, and the capacity of the party is not questioned, provided that 
an absence of all fraud shown. In such acase the validity of a 


@ 
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deed cannot be impeached. It would bea useless consumption of 
time to enter upon an analysis and a careful review of all the testi- 
mony in this case. Suftice it to say*that there was no undue influence, 
and that there is no evidence that undue influence was exercised to 
induce him to make this conveyance.”’ 


In Taylor vs. Taylor, 8 How. 200, a deed was 
made by a daughter toa trustee fore ather, with- 
out any consideration. She was justof age and was 
living with her parents. There were misrepresen- 
tations and many false statements proved in that 
case; but it is decided there,. that even in such a 
case, the deed is not prima facie void. The burden 
of proof is not-upon the grantee to show fairness. 
The syllabus is as follows : 

‘‘Courts of equity do not hold a conveyance made by a female 


child, just of age, to her parents to be vaid upon its face, but they 
will scrutinize such a transaction with much jealously,’’ etc. 


See Slocum os. Marshal, 2 Wash. Cir. Ct. Rep. 
In Bissett vs. Bissett, 1 Harris & McHenry, 211, it 
was held that if, after duress is removed, the com- 
pleting acts of the contract be done, such, for 
instance, as the acknowledgment of a deed, the 
transaction is ratified. 

In Hatter vs. Greenlee, 1 Porter, Ala., 222, 26 Am. 
Dec., 373, the court say . 


‘* Lord Coke, Just., 483, has given four distinct grounds on which 
aman may avoid his own act for duress per minas: 1. For fear of 
the loss of life. 2. Of the loss of member. 8. Of mayhem. 4. Of 
imprisonment. I have never seen a case where a man was permitted 
at law to avoid his own deed by setting up a perturbation of his mind, 
even if it had amounted to a prost@fation of his faculties.’ 


There may be duress in relation to some matters 
which do not involve actual fear, such as payment 
of money under protest, &c., but I have been unable 
to find a case where there has heen a deed set aside 
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for actual duress, unless on the grounds mentioned 
in Shepherd’s Touchstone and Coke’s Institutes. 
See note 26 Am. Dec., 374, and cases cited; 
Brown vs. Pierce, 7 Wall., 205. 


In U. S. and Lyon vs. Huckabee, 16 Wall., 414, 
where the agents of the Confederate States compelled 
persons owning iron works to make a contract to 
furnish iron at a uniform price, under threats of im- 
prisonment and what would be absolute ruin tothem, 
the court say there was not safficient evidence of 
duress, saying that: 

“Unlawful duress isa good defense toacontract if it actually 
includes such degree of constraint or danger, either actually inflicted 
or threatened and impending, as is suflicient in severity or apprehen- 
sion t» overcome the mind and will of a persona of ordinary firmness,’’ 

aArrea 2 Ve. ” ‘ / 

In Barrett vs. French, 1 Com., 3366 Am. Dec., 
241, the court say: 

“To avoid adeed onthe ground of duress per minas the threats 
must be such as to strike with fear a person of common firmness and 


constancy of mind. Duress by mere advice, direction, influence, and 
persuasion is not recognized in law.”’ 


XV. 

The question of undue influence and duress arises 
more frequently in reference to wills than to deeds, 
but we think that authorities upon the subject, as 
applied to wills, are applicable. There may be 
questions as to whether the burden of proof or the 
nature of the evidence is the same, but the degree 
of undue influence or duress is the same in both 
cases. It is to be remembered, also, that the deed 
in this case was made under circumstances which 
show it to be in the nature of a testamentary act. 
It is not in the nature of a gift—a deed toa stranger 
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~-but it is to a son, and, as we claim, for a valuable 
consideration, and where the same influence would 
act upon the mind of the-father as would naturally 
operate in case he were making a will. 

In Gardner vs. Gardner, 22 Wend., 526, the court 
say : 


‘‘ Indeed it would be extraordinary if the influence of affection and 
warm attention is to take away the power of benefiting the object of 
that regard. The influence to visitate an act must amount to force 
and coercion, destroying free agency. It must not be the influence of 
affection and attachment ; it mnst not be the mere desire of gratifying 
the wishes of another, for that would be a very strong ground in sup- 
port of a testimentary act. Further, there must be proof that the 
act was obtained by this coercion by importunity that could not be 
resisted ; that it wrs done merely for the sake of making peace, so 
that the motive was tantamount to force and fear.”’ 


This whole subject has been summed up with very 
great elaboration in the notes to the case of Small 
vs. Small, 4 Greenlees, 220; also reported p. 259, 16 
American Decisions : 


‘Influences gained by affection and kindness will not be regarded 
as undue if no imposition or fraud be practiced, even though it induce 
the testator to make an unequal, anunjust disposition of his prop- 
erty in favor of those who have contributed to his comfort and minis- 
tered to nis wants, if such disposition is voluntary. (26 N. Y.. Eq. 
523.) Confidential relations exirting between the testator and benefi- 
ciary do not alone furnish any presumption of undue influence. (71 
N. C. 139.) Nor does the fact that the testator on his death-bed was 
surrounded by beneficiaries in his will. (48 Ind., 502.) Nor that the 
testator, an old and helpless man, made his will in favor of a son who 
had for years cared for him and attended to all his business affairs, his 
other children having forsaken him. (Elliott’s Will, 2 J. J. Marsh, 
340; J. C. Redf., Am. Cas. on Wills, 434.) It would bea great re- 
proach to the law if in its jealous watchfulness over the freedom of 
testamentary disposition it should deprive age and infirmity of the 
kindly ministrations of affection or of the power of rewarding those 
who bestow them. Undue influence must destroy free agency. It is 
well settled that in order to avoid a will on the ground of undue in- 
fluence, it must appear that the testator’s free agency was destroyed, 
and that his will was overborne by excessive importunity, imposition, 
or fraud, so that the will does not in fact express his wishes as to the 
disposition of his property, but those of the persons exercising the in- 
fluence. 

‘‘The doctrine of the cases on this point is well stated by Miller, J. 
delivering the opinion of the court in Children’s Aid Society vs. Love- 
ridge, 10'N. Y., 387. The motive of the testator’s action must be tan- 
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tamount to force or fear. (22.N. Y., 5. 117.) This subjugation of 
the testator’s will may be accomplished by persuasions, importunities, 
force, threats, or coercion of such character and degree that they can- 
not be resisted. Bundy vs, McKnight,46 Ind., 502. 

“The importunity which will have the effect to invalidiate a will 
made under its influence must be an unlawful importunity, either in 
the manner or the motive of its exercise. (6 Ga., 359.) It was said 
in 4 Jones, L., (N. C.,) 199; 8. C. Redf. Am, Cas. on Wills, 413, that 
the only influence which the law condones and which destroys the 
validity of a will, is a fraudulent influence controlling ihe mind of the 
testator, so as to induce him to make a will which he otherwise would 
not have made. By fraudulent influence it is probably meant in this 
case that the influence must have been designed to procure the mak- 
ing of a will essentially different from that which the testator woutd 
nave made if left to himself. Under a separate head in the note he 
collects the authorities showing that the influence must be especially 
directed to the making of the will. To avoid a will on the ground of 
undue influence, it must undoubtedly appear that the influence was 
exerted wpon the very act of making the will, 

‘Threats and violence or any undue influence long past and gone, 
and in no way shows. to be connected with the testamentary act, are 
not evidence ‘to impeach a will.’ ”’ 


McMahon os. Ryan, 20 Pa., St. 331, Woodward 
J. In this last case such evidence was held to be 
properly rejected altogether, although proof was 
offered .that the bad treatment continued down to 
the Bet death. The court say: 

‘General bad treatment is no ground for impeaching a will. Per- 
haps it might be regarded as furnishing presumptions in favor of 
a will.” 

In Elliott’s will, 2.J.J. Marsh, 341, the testator 

as old and much afflicted for two years before his 
death. Conversations of the son were given in which 
he showed great anxiety to secure to ‘himself the 
property of his father. 

‘‘It was also shown that for some time before his death his son 
William managed his affairs for him, and that he sometimes declined 
transacting business with those who visited him, and referred them 
to his son. Under these circumstances it may be readily believed 
that the son’s influence was not inconsiderable with the father. It is, 
moreover, shown that the testator was illiterate, that he could not 
write. * # * But there is no proof that William Elliot, 
Jr., evercised any influence which the ascendency he had acguiréd ren 


dered possible, n controling his father and inducing him to dis of 
his property by the will contrary to his settled inclination and judg- 
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ment.’’ Under the circumstances what he did ‘‘was reasonable and 
just as it should be.”’ 


This is quite a parallel case to the case at bar. 
The court details the circumstances of the execution 
of the will, and holds that former influence and 
control are not relevant unless proved to have been 
brought to bear on the execution of the will itself. 

“Fraud or undue influence to avoid a will must be directly con- 
nected with its execution. The fact that the testator was influenced 
by the devisee in the ordinary affairs of life does not show that the 
latter used undue influence in procuring the execntion of a will sub- 
sequently made.’’ Syllabus in Rutherford cs. Morris, 77 Ill, 397. 

‘‘The testator may have acted under the advice of his son in his 
ordinary affairs, and never been influenced by that advice, and still 
we do not see that it alone would fend to prove that he used undue 
influence in procuring the execution of the will.”’ Sach evidence was 
properly excluded. Brownfield ¢s. Brownfield, 45 II1., 154. 

‘*The influence exercised in procuring a will, which is sufficient to 
set it aside, must be such as destroys free agency. There must be 
imprisonment of thé body or mind. There must be such payee 
dye exerted, arising from actual duress or imprisonment of the body, 
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uch mental force arising from threats as to prevent free agency.’’ 
Browne rs. Molliston, 3 Whart., 137. 


XVI. 


The decree of the court below adjudging that the 
deed in question was inoperative and void as to the 
property outside of Lot 7, in Square 223, was er- 
roneous and is without the slightest foundation for 
its support, and is inconsistent with the other part 
of the decree if itbe suggested that it be on the ground 
of duress. In onéeaée it might be regarded as in- 
operative, possibly, viz., that the father had no inter- 
est in it, being already the property of the defendant, 
as the testimony shows. 

See deeds from Corporation of Georgetown and 
Pairo. (Pages 372 to 376, inclusive.) 

But such deed, if inoperative as to such property, 
because there was no title thereto in the grantor, 
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ought to be valid at least to the extent of being a 
deed of quitclaim, which manifestly was the purpose 
of the grantor. 

The court gives no reason for its decree, and in the 
absence of any, the presumption should be that it is 
one consistent with the remainder of the decree. It 
is unreasonable to say that the deed was valid as to 
a part because there was no duress, and hold it to be 
invalid as to a part on the ground of duress as tothe 
least valuable part. The decree, however, as it ap- 
pears, tends to throw a cloud: upon the part as to 
which it is adjudged invalid, and for that reason this 
court, which has now the question of the validity of 
the entire deed before it, we think should dismiss the 
entire bill. 

The decree does not pass upoe the validity of the 


tax deed and the Pairo deed, as it could,gnot, the 


question of such validity not being before it. It does 
not decree a delivery of possession thereto to the 
complainants as prayed for by the bill; but there is 
enough in it to throw such cloud upon the title that 
it ought to appear plainly that the decree does not 
give to the complainants any appearance of right to 
the property. This can best be done by dismissing 
the bill. : 

As showing that there could have been no duress 
as to this property, it ought to be conclusive that 
both of the former deeds were drawn up in the hand- 
writing of the father (pages 314, 315), and at time 
when in full health and vigor, to wit, December, 
1863, and October 14, 1867, the dates of the deeds. 
These two are strong testimony, showing then the 
general disposition of the father to put the title of all 
his property in his favorite son. 
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If it be argued that the object was to prevent the 
right of dower from attaching to the wife, it would 
not help the case of complainants, for it would estop 
the father and show conclusively that it was not 
through fear of, or duress by, the son, but that he 
had an intelligent purpose in it. 

It is argued by the appellants that the part of the 
decree adjudging the deed to be void as to a part of 
the property must stand, for the reason that appellee 
has not taken an appeal. But the nature of the sub- 
ject in controversy is such that the whole case is 
necessarily before the court. There is but one issue 
made, and that is, whether the deed be valid or 
void. It is one entire indivisible controversy. Suare- 
ly, the appellee has a right to argue that the bill 
should be dismissed on the grounds set forth herein; 
especially that the complainants were not in the posi- 
tion to maintain the brief on the ground of the re- 
vocation of the will under which they claim. In 
Clark vs. Krause, 2 Mackey, 574, a decree similar to 
this, the court say: ‘‘If the deed be fraudulent in 
fact, there could be no justification to sustain any 
part of it.’’ 


XVII. 


The record shows that the defendant has rendered 
most valuable service to the property; that he has 
preserved it from being swe;t away for causes for 
which he was not responsible; that he incurred many 
thousand dollars of indebtednessin expenditures upon 
the property; that he has carried on litigations at an 
enormous expense, all of which was well known to 
the complainants, but they make no tender or offer 
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to reimburse him for such expenditures. They evi- 
dently seek to appropriate to themselves not only.all 
the property, but all the benefits conferred upon, by 
the services of the defendant without allowing to him 
anything whatever. The bill entirely fails to come 
up to the rule that he who seeks equity should him- 
self do, or offer equity. 


W. WILLOUGHBY, 
Counsel for Appellee, B. Mackall, Jr. 
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STATEMENT. 


December 7, 1879, Brooke Mackall, Sr., made a will by 
which he devised all of his estate to the complainants; 
and the defendant, Mrs. Christy. (Rec., p. 252.) 

On the 27th of February, 1880, he executed a deed, by 
which he conveyed certain real estate to Brooke Mack- 
all, Jr. (Rec., 355.) 

Brooke Mackall, Sr., died March 7, 1880. 

Will was admitted to probate May 7, 1880. 

February 14, 1882, this bill was filed to set aside eaid 
deed, and to affirm the will. (Rec., 1.) 

Complainants aver, that they bring the suit “as heirs 
and devisees” under the will; and, also, make Mrs. Christy 
a defendant as a devisee under that will. (Rec., 1.) 

‘The will is made a part of the bill. 

They pray for a decree setting aside the deed, and 
afirming the validity of the will. 
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It is not averred that the complainants and the de- 
fendant Mrs. Christy are the only heirs at law of the de- 
cedent; and since they say they sue as devisees, and pray 
that the will may be affirmed, and since the provisions 
made by the will give estates different from what they would 
take as heirs at law, this must be treated as a bill by com- 
plainants as devisees, and not as heirs at law. 

Upon this state of the record, we insist that this bill 
cannot be maintained because it thus appears that after 
the will was executed, under which complainants claim 
as devisees, the deed in question was executed. This 
deed operated as a revocation of the will, and, therefore, 
they have no standing as devisees. 

The will has been probated and they make their claim 
distinctly under it, and they seek to set aside the deed 
and establish the will; and if this is done they must take 
as devisees, and, therefore, cannot be regarded as suing 
as heirs at law. 

The grounds upon which it is sought to set aside this 
deed, as set forth in the bill, may be summarized thus: 

Ist Charge. Mental incompetency, and that the grantor 
was kept under the influence of narcotics and opiates 
prescribed by physicians. 

2d Charge. Undue influence and coercion by Brooke, 
Jr. The specific facts alleged in support of this are : 

(a) Brooke, Jr., forcibly removed him from a second 
floor room to a small and uncomfortable third story room. 

(b) Brooke, Jr., kept close watch and excluded the rest 
of the family from the room, and only allowed “ certain 
of complainants” to visit him on “ stated occasions,” and 
then under his surveillance. 

(c) Brooke kept away decedent’s relatives as far as he 
could, and all of his most intimate acquaintances, by de- 
ception and artifice. 

(d) That he, among other artifices, reported to mem- 
bers of the family that decedent was getting better; told 
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one relative, Mrs. Scott, that he was in no condition to 
see a minister ; that he told the same relative on another 
occasion, that decedent was in no condition to make a 
will, and forbade parties from seeing him, and charged 
that they desired to induce him to make a will. 

3d Charge. That the deed was without any consideration. 

The answer of the defendant, Brooke Mackall, Jr., de- 
nies the averments of the bill, above mentioned. 

The defendants, Col. and Mrs.:Christy, in their answer, 
admit the allegations of the bill, and unite with the com- 
plainants in the prayers for relief. (Rec. 13, 14.) 

They are really complainants. 


I. 


Is it TRUE THAT DECEDENT WAS MENTALLY INCOMPE- 
TENT TO MAKE THIS DEED? 


In the brief of appellants there is no such contention. 
That part of the case seems to have been totally aban- 
doned; and it might well be, because there is not only an 
entire absence of evidence to support this charge, but the 
evidence is conclusive that he had the requisite mental 
capacity. 

That the averments of the bill in this respect are un- 
true, is proved by the testimony of— 

Dr. Walsh, the attending physician. (Rec. 276, 294, 
295). 

Dr. Naylor, (Rec. 298, 299). 

Esquire Walker, before whom the deed was acknowl- 
edged. (Rec., 296). 

Judge Willoughby, who was present. (Rec., 305). 

Medella, the nurse. (Rec., 258); and of— 

Mrs. Scott. (Rec., 234.) 

The testimony of the defendant is not needed to 
strengthen this, but see Rec., 323. 

- Therefore, that feature of the case disappears. 
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IT. 


Is rr TRUE THAT HE WAS UNDULY INFLUENCED oR Co- 
ERCED BY THIS DEFENDANT? 


Undue Influence. 


In a bill to set aside a deed or will for undue influence, 
it is not sufficient to aver generally that the execution 
was procured by “undue influence,” or “ fraud,” or “ du- 
ress,” because what is sufficient to constitute these is a 
question of law, and such facts must be averred, as that 
the Court can say from them, as a matter of law, that, 
if proved, they amount to undue influence, &c. 

Therefore, only such facts as are thus charged, and 
facts relative thereto, can be proved. 


What Constitutes Undue Influence. 


As to this we quote from the authorities stated on page 
49 of Judge Willoughby’s brief: “ Influences gained by 
“kindness and affection will not be regarded as undue if 
“no imposition or fraud be practised, even though in- 
“ducing the testator to make an unequal and unjust dis 
“position of his property in favor of those who have con- 
“tributed to his comfort and ministered to his wants, if 


“such diposition is voluntary. * * * “Confidential | 


“relations existing between the testator and beneficiary 
“do not alone furnish any presumption of undue 
“influence, nor that the testator, an old and‘ helpless 
“man, made his will in favor of a son who had for 
“years cared for him and attended to all his business 
“ affairs—his other children having forsaken him.” 


What Constitutes Duress. 


We quote from page 48 of the brief: “Unlawful duress 
“as a good defence to a contract, if it actually includes 
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“such a degree of constraint or danger, either actually in- 
“flicted or threatened and impending, as is sufficient in 
“severity or apprehension to overcome the mind and will 
“of a person of ordinary firmness. To avoid a deed on 
“the ground of duress (per minas) the threats must be 
“such as to strike with fear, a person of common firmness 
“and constancy of mind. Duress by mere advice, direc- 
“tion, influence, and persuasion is not recognized in 
“law.” 

Where the bill specifies in what the fraud, coercion, or 
undue influence consists, only such facts, and facts rela- 
tive thereto, can be given in evidence. 

The first specification under this charge of undue 
influence and coercion or duress, is, that he was forcibly 
removed from one room, to another. smaller, and less com- 
fortable room. 

Is that true? It is true that he was removed ; but there 
is not a syllable of proof that he was forcibly removed, 
according to the implication of that expression. The 
room to which he was removed was the first inspected 
by his physician, Dr. Walsh, and approved by him as 
more suitable. 

Brooke, Jr., Rec., 319. 
Dr. Walsh, Rec., 277; ex-Rec., 289. 
Medella, the nurse, Rec., 261. 


ITI. 


Did tie defendant keep close watch and exclude the rest of 
the family from the room, and only allow certain of them, on 
stated occasions, to visit him, and then under his surveillance ? 


This is equally untrue in letter and spirit. 

Leonard Mackall not only visited him, but nursed him. 
He says he visited him daily for ten (10) days after his 
sickness began. (Rec., p. 24.) 
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He began to nurse him the 10th day after sickness 
began, and nursed him two weeks, day and night. (Rec., 
p. 27.) 

So that for nearly a month he was constantly with his 
father. He quit nursing because of his health. (Rec., 
p. 29.) 

Mrs. Louise M. Owens, a daughter, visited him three 
times. (Rec., p. 73.) 

Not a suggestion from her that Brooke prevented her 
from seeing her father, or threw any obstacle in the way 
of her so doing. 

Donn Barton Mackall :: He visited his father fourteen or 
fifteen times during his last illness. (Rec., p. 129.) 

He was not prevented from seeing his father by Brooke. 

Rosalie W. Mackall, wife of Leonard. She visited him 
three times. (Rec., p. 163.) Not a suggestion that there 
was any attempt to exclude, Kc. 

Dr. Thomas Owens, visited him frequently. (Rec., pp. 
97, 98.) 

Saw him with Mrs. Owens. (Rec., p. 100.) 

Frequently visited him. (Rec., pp. 101, 102.) 

[t is averred in the bill that “Brooke Mackall, Jr., stated 
“to Mrs. Scott and to defendant, Mrs. Catherine Christy, 
“that his father was in no condition to make a will, and 
“upon said day forbade the said parties from seeing the 
“decedent, charging them with the design of inducing 
“the decedent to make a will.” 

Mrs. Christy was not even examined as a witness. 

Virginia Scott was examined. She was a niece. She 
visited him. (Rec., p. 234.) | 

No intimation, in her testimony, that there was any ob- 
jection to seeing him. 

Dr. Leonard Mackall, a brother, (Rec., p. 239), and 
Thomas B. Mackall, a nephew, (Rec., p. 234), are the 
only persons who called and did not see him, and there 
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is nothing to indicate that this arose from anything other 
than his then condition. 

The proof is conclusive that this charge that Brooke 
kept children, relatives and friends away is untrue; in- 
stead, the reverse is true. | 

There is not a shadow of truth in the averment that he 
resorted to deception and artifice to keep away relatives 
and acquaintances. 

Indeed none of these seem now to be relied on, as will 
be seen by reference to brief of counsel for appellants. 

The sole reliance of appellants is in the averments on 
page 3,in substance that he and the father had lived to- 
gether; that he was supported by his father; that he col- 
lected rents and appropriated them to his own use; neg- 
lected to pay taxes, and bought property at tax sales. 

It cannot be said as a matter of law from such aver- 
ments that there was coercion or undue influence. 

One of the most conspicuous features of this record is, 
that this last resort in this case is attempted to be sup- 
ported almost exclusively by the alleged statements 
made by the decedent; chiefly made to, and testified to, 
by these complainants; and, to a very large extent, these 
statements are alleged to have been made many years 
before this deed was made. 

The first three pages of the brief of appellants’ are 
taken up with general statements, without reference to 
any pages of the record in their support, not being in ac- 
cordance with the rule of this Court in reference to making 
such statements. These statements, we assert, are not sup- 
ported by the record. Most of them are based entirely upon 
hearsay testimony, and they are contradicted by the evi- 
dence of the appellee. It is alleged that the appellee lived 
upon his father’s bounty, and never earned anything for 
himself. Theevidence does not sustain this. Thetestimony 
of the appellee is directly tothe contrary. It is alleged that 
when a mere lad he began to acquire an influence and 
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control over his father, and to make trouble in the family. 
There is no evidence of this, except that of the testimony 
of some of the complainants, based entirely upon hearsay 
evidence; and this was in 1859, when defendant was 18 
years of age. (P. 326.) 

The complainants were witnesses in a suit between 
their father and mother, and their testimony, which 
appears in the additional record filed herein, is directly 
contradictory to the testimony they give here; in that 
there is no suggestion of control by the appellee over his 
father. (See addition to record, testimony of L. Mackall 
and others.) 

The brief alleges that the appellee failed to furnish his 
father with proper food and clothing and money. This 
is hearsay testimony, and it is contradicted by the testi- 
mony of the appellee (p. 375), and by the testimony of 
Col. Christy (p. 178). It is alleged that the father lived 
in dread and awe of the son. There is no evidence of 
this at all. 

It is alleged that the appellee collected $2,700 from 
the Government, which he concealed from his father; 
which is wholly without proof. What was done with 
this money is explained upon pages 318 and 325, and in 
the testimony of Col. Christy (p. 186), who himself ap- 
proved of the disposition of such money. 

In the brief of the appellants, pages 4 to 35, inclusive, 
will be found collected extracts from the testimony upon 
which the appellants evidently rely to sustain allegations 
as to undue influence and duress. 

An examination of the record will show that the quota- 
tions from the testimony, just referred to, contain the 
substance of all the testimony produced by the appel- 
lants on this subject. 

It will further appear, by an examination of this testi- 
mony, that there is—to speak mildly of it—exhibited a 
very strong tendency to exaggerate. Incidents, some of 
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which occurred twenty-five years ago, are detailed with 
great minuteness, and obviously under the stimulating 
influences of property interests that are involved in this 
litigation; but the most striking feature of this testimony 
is, that it consists mainly of the testimony of the com- 
plainants themselves as to declarations made by the dece- 
dent, Brooke Mackall, Sr., and of his wife, touching the 
conduct of this appellee towards his father. And it pre- 
sents the question whether these declarations can be used 
as evidence to defeat a title that was made by Brooke 
Mackall, Sr. 

_The complainants are privies in blood. They cannot 
use the declarations of their ancestor to set aside a deed 
made by him, or to destroy the record title. Such decla- 
rations are essentially hearsay, and are subject to all 
objections that pertain to that kind of testimony. 

This evidence begins back in 1859. It shows a 
labored effort on the part of the witness to attribute to 
Brooke Mackall, Jr., all the troubles that have existed in 
this family. It is the testimony of the same persons 
(children) who described the father as brutal, cruel and 
unnatural when the divorce proceedings were pending, 
and largely the same conduct that was described then 
and. attributed to him is now sought to be, in fact, at- 
tributed to Brooke, Jr. who, it is claimed, dominated and 
controlled his father. When the divorce was to be ob- 
tained the father was supremely wicked and fiendishly 
cruel. Now when the estate is at stake, all that wicked- 
ness and cruelty is attributed to this appellee; and this 
is attempted t» be attributed to him mainly by what 
they say that the father told them or they heard him 
say. Strip the case of this and it is barren of any testi- 
mony whatever touching the execution of this deed, or 
the influences by which it was brought about, as alleged, 
or attempted to be alleged, in this bill. 

And we submit that being essentially hearsay, and be- 
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ing declarations which could not be used for the purpose 
of defeating the record title, it is not available in this 
case for any purpose whatever. 

While we urge that such testimony is incompetent be- 
cause hearsay, and because no foundation is laid for its 
introduction by any averments of the bill, we will exam- 
ine it with its surroundings. 

It is unpleasant to do so, because it involves a most un- 
fortunate family history that has no relevancy to the 
specific facts charged in this bill; and we add here that 
this alleged harsh treatment of the father by the son, this 
alleged misappropriation of his money, can have no rele- 
vancy to such allegations as that he excluded relatives 
and friends during the last illness; that he charged par- 
ties with seeking to induce decedent to make a will; that 
decedent was of unsound mind when he executed thig 
deed; and the like. 

Such evidence could only be relevant to: a charge of 
coercion or duress when sufficiently pleaded, which has 
not been done in this case. 


FamMILY TROUBLES. 


Unfortunately for the peace of this family, difficulties 
arose detween the husband (decedent) and his wife. 
Brooke, Jr., was then about nineteen years old. Com- 
plainants now attribute to him this estrangement. 

These difficulties were followed by an application by 
the wife for a divorce, which ultimately resulted in a de- 
cree annulling the marriage. | 

Brooke, Jr., when the separation came, prior to the in- 
stitution of the divorce proceedings, went with his father ; 


the other children remained with the mother. Brooke, - 


Jr., continued with his father, and was his companion 
until his death, with friendship undisturbed, except for 
a very brief period, hereafter to be mentioned. 
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In the divorce proceedings the children who were with 
the mother were called as witnesses on her behalf. 

We refer the Court to their depositions, found in the 
supplement to the record, from which it will appear that 
their portrayal of the character and conduct of the father 
and husband was such that it could not but rankle in 
his mind. It was impossible for him to forget, however 
much he might try to forgive, this assault. 

And so we find that thenceforward he and his son, 
Brooke, remained together, living in boarding houses, 
and the complainants went their several ways. The in- 
come from such estate as he had, and from Brooke, Jr.’s, 
efforts, were shared by them together, so far as their per- 
sonal needs were concerned, and so far as the needs of 
the estate were concerned. 

The decedent saw but little of these complainants after 
this divorce. Occasionally he visited them at the mother’s 
house. Occasionally he visited his daughters at their 
homes, after marriage; occasionally they called on him 
at his boarding place; but that natural association and 
affection between father and children never existed after 
these divorce proceedings. 

His estate consisted chiefly of city lots, mostly unpro- 
ductive and encumbered ; and Brooke, Jr., devoted much 
of his time to its management. 

It is not pretended that any of the family except 
appellee gave either the father or his affairs any atten- 
tion whatever during his life. This is a fair summary of 
the evidence in this record. 

Irrespective of any absolute rights that Brooke, Jr., 
had acquired in the property in question, it is not un- 
natural to find the decedent conveying such property as 
he had to this son, who, through all these trials, had been 
his companion, as he did by the deed in question. 

This, naturally to be expected, disposition of his estate 
was not a conclusion reached when he was in eztremis: 
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but had long before been determined upon. This deed ° 
was an adherence to a long standing purpose, for, on the 
5th of August, 1870, nearly five years after the divorce 
was granted, he made a will (Rec., p. 357), by which he 
gave his entire estate to his son, Brooke, Jr., this de- 
fendant. 

July 9, 1876, he again made a will (Rec., p. 367), by 
which he made like disposition of his estate. 

So that the intention to dispose of his property just as 
he did by the deed now in question was no sudden freak. 

But there seems to have been a brief disturbance of the 
relations between Brooke, Sr. and Brooke, Jr. (Ree. p. —_), 
and on the 9th day of December, 1879, he executed the 
will sought to be established in this suit. By that will 
he devised his estate to the complainants. The circum- 
stances attending the making of that will are detailed by 
Leonard Mackall, at p. 51 et seq. 

Shortly after that he was taken ill, and, on the 27th 
of February, made the deed now in controversy. 

The making of this deed, therefore, was a return to the 
purpose he had long entertained, and had made provision 
for by two wills above mentioned. 

The only evidence as to the circumstances attending 
the execution of this deed is that of Judge Willoughby, 
(R. 305); Esq. Walter, (R. 295, 296); and defendant, 
Brooke Mackall, Jr., (R. 321, 322.) 

He was then unquestionably, as appears by the testi- 
mony before alluded to, of Dr. Walsh, (R. 276, 294, 295) ; 
Dr. Naylor, p. 298, 299, Medella, (R.-258,) and of Mrs. Scott, 
(R. 234,) mentally capable to execute such an instrument ; 
and there is not a circumstance connected with such exe- 
cution that indicates any improper conduct on the part 
of the appellee. 

On the contrary, ample opportun.ty was afforded him 
to manifest any disapprobation of what he was doing if 
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it was not in accordance with his desire, not only at the 
time, but up to his death. 

This leaves the complainants’ case, therefore, in the po- 
sition where the Court below was called upon, and this 
Court is. now called upon, to infer coercion or duress or 
undue influence (in the face of such facts as we have 
stated), from the statements by the witnesses of the treat- 
ment of his father by the son; and, also, in the face of 
other facts, to which we now bring the attention of the 
Court. 

The main contention in this case is over lot 7, in square 
223, in the city of Washington ; and the facts in relation 
to that lot 7, demand special notice. Much of the history 
of it will be found in the case of— 

Richards v. Mackall, 124 U. S., 183. 


The summary of it, for the purposes of this case, is as 
follows : 7 

Brooke Mackall, Sr., the decedent, purchased an undi- 
vided one-half of that property from Mr. Corcoran, in 
1852. There were some unpaid taxes (because of which 
the deed was withheld), which were paid by Brooke, Jr. 
in 1864, and the deed delivered in 1865. Brooke, Sr. 
directed the conveyance to be made to Brooke, Jr. (See 
pp. 362, 363.), The other one-half was purchased from 
W.S. Nichols, trustee, but no paper title was received. 
For this one-half he procured title by a decree. 

This property he promised to convey to Brooke, Jr. 
He gave the latter possession. This possession, Brooke, 
Jr., continued to hold, made improvements, &c. . 

Brooke, Jr., became indebted to Richards, on account 
of which a judgment was rendered against him; other 
judgments were rendered against him ; and a proceeding 
in equity was instituted, to subject this property to the 
payment of that judgment, and a decree to that effect 
was rendered. Brooke, Sr., was made a party to that pro- 
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ceeding, and filed his answer (Rec., p. 358), in which he 
said he promised to give the property to his son at some 
future time. This answer was filed July 12, 1871. 

On the 28th of November, 1865, he testified that he 
had given this property to his son, Brooke, Jr. (Rec., 
pp. 399, 360.) | 

This property had been occupied by the Government, 
and there were rents due ; and, on the 3d of March, 1866, 
Brooke, Sr., asserted the right of Brooke, Jr., to receive 
such rents. (Rec., p. 360.) 

On the faith of this agreement or promise to convey 
to the appellee this property, the latter made improve- 
ments, exercised ownership, &c. (Rec., p. _ ) 

So that, it appears that long prior to the Richards 
litigation he had promised to convey this property to 
appellee, and recognized the right of appellee to receive 
the title and to have the income from it, and his equity 
in it during that litigation; that equity was affirmed in 
that litigation, and the property decreed to be sold to pay 
the judgments against appellee, and is conclusive against 
these complainants. He never did any act inconsistent 
with this equity, unless the execution of -the will, of 
December, 1879, could be so considered, in which this 
lot is not even mentioned. That will is not inconsistent 
with this equity. Under the general language of that 
will “all my property, real, personal, and mixed,” it is 
sought by complainants to claim this lot, which in 

equity had been disposed of in the manner above stated, 
twenty vears before. 

To turn this equity, which the appellee clearly had, 
into a legal title, to which these uncontradicted facts 
entitled him, and which a court of equity would have 
done if its jurisdiction had been invoked, was the effect 
of the deed which these complainants in this suit are 
seeking to set aside, and in support of that effort they 
bring absolutely nothing but statements alleged to have 
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been made by the father that the son’s personal treat- 
ment of him was harsh and unkind. 

If all that is said in this regard were true, it would 
afford no ground for setting‘aside this deed. 

It presents a case in which, in 1859, Brooke, Sr., gave 
this property to Brooke, Jr—put him in possession of 
it—on which he made improvements and incurred lia- 
bilities on the faith of such gift and possession, and has 
held that possession ever since; and no act was done by 
Brooke, Sr., in any way antagonistic to the rights thus 
conferred upon Brooke, Jr., unless the execution of the 
will involved in this case was such an act. 

But we insist that the will has no such effect, as will 
be seen by reference to some of its provisions. (See Rec., 
p. 252.) 

Item 2. “I give, devise, and bequeath all my property, 
real, personal, and mixed, or may be hereafter entitled to, 
to and unto my children, Leonard Mackall, Benjamin 
Mackall, Don Barton Mackall, Kate Christy, and Louisa 
Owens,” etc. 

In the second item he says: “I do not give, devise, or 
bequeath to my son, Brooke Mackall, Jr., any part, parcel 
or portion of my property whatever, as the said Brooke 
Mackall, Jr., heretofore received from me many large ad- 
vances.” 

This assertion in this will, that he had made advances 
to appellee, is in‘entire harmony with his declarations 
hereinbefore referred to, long before made of record, that 
he had given this lot 7 to Brooke, Jr.; and, therefore, 
since lot 7 is not mentioned in the will, and since he had 
been in possession of it since 1859, and under that pos- 
session had made improvements and incurred liabilities, 
which liabilities were enforced against the property as 
his, even if this will were established it could not 
operate upon this particular lot. He, at the time of 
making this will, was not the owner of this lot, and the 
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legal title that he held at the time he held only in trust 
for Brooke Mackall, Jr. So that this property would 
not pass by this will, even if the will were established 
as prayed for in the bill. 

This lot 7 is the only lot that is really in controversy 
in this appeal, because as to all the other property men- 
tioned in the deed, the deed was declared to be void. 
As to lot 7 the deed was permitted by the Court to stand ; 
and from this decree this appeal was taken. The appeal 
can have no operation in respect of the other property, 
because, as to that, the appellants, by the decree, obtained 
all that they claimed. The appellee took no appeal; 
and, therefore, the only property that is really involved in 
this appeal is this lot 7; and since lot 7 was not at the 
time of making the will owned by Brooke, Sr., the will 
could not in any way affect it. | 

Therefore, this bill ought either to be dismissed, or the 
decree affirming the title to lot 7 in Brooke, Jr., appellee, 
should be affirmed. 

It will be noticed that the peculiarity of this decree 
has been the subject of comment in both of the briefs 
that have been filed in this case. We are not advised of 
the ground upon which the Court below proceeded in 
rendering the decree in the form in which we find it. 
There is an apparent inconsistency in the decree, in that 
it sets aside the deed as to all the property except lot 7, 
and maintains the title in Brooke, Jr., as to said lot 7. 

The language of the decree makes it quite apparent 
that the view taken of the case by the Court below was 
as we have above indicated, for it provides: “That the 
“deed of Brooke Mackall, Sr.,to the defendant, Brooke 
“Mackall, Jr., of February 27,1880, * * * _— shall 
“ operate as a confirmation of the title, legal and equitable, 
“in the said grantee, the defendant, Brooke Mackall, Jr., 
“and shall stand as a deed of conveyance for such 
“ purposes.” 
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And the Court allowed this deed as to that property 
‘to stand, forthe obvious reason that there could be-no 
fraud in the.execution of a deed which only operated, so 
far as this property was concerned, to transfer the legal 
title to the party who was equitably entitled to it; and 
the view of the Court below was obviously that the equity 
in this property was in Brooke Mackall, Jr. 

While the case was anomalous in its character, this 
action of the Court, being manifestly just, cannot be re- 
garded as erroneous, if it be true that, as to this piece of 
property, Brooke Mackall, Jr., was the owner in equity. 
And, as to this, the evidence would seem to leave no sort 
of doubt. As above stated, it was given to him by his 
father, not only as testified to by Brooke,Jr., but as stated 
over and over again by Brooke, Sr. Under that gift he 
received the rents, with the knowledge and consent of 
Brooke, Sr.; openly and notoriously made improvements 
‘on this property and incurred liabilitiés; and there is 
not a scintilla of testimony going to show that this gift, 
and this standing by and acquiescence on the part of 
Brooke, Sr., was procured by any improper means what- 
ever. This being the real controversy now before the 
Court, it would seem that further discussion of the case 
is scarcely necessary. 

There is much discussion of counsel fot appellants in 
relation to consideration. It is alleged that this deed was 
without consideration, &c., and it is claimed that a con- 
sideration different in kind from that expressed in the 
deed is sought to be proven ; or, in other words, it is con- 
tended that, while the deed expresses on its face a valu- 
ble consideration, it is now sought to prove a good 
consideration. 

The answer to this is, first, that such is not the effort 
that has been made in this case ; and, second, we do con- 
tend that the record shows a sufficient valuable con- 
sideration. It shows that Brooke, Jr., did render serviee 
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for his father in respect of the care and management of 
his estate. It shows that he did expend money in taking 
care of his father’s estate. 
The appellee had held the legal title to the other ~ 
pieces of property described in the deed of February 27, 
1880, for many years. 


The Washington Lots. | 


In 1865, Brooke, Sr., made a deed of trust on the Wash- 
ington property (other than lot 7) in favor of Geo. Ran- 
dolph, and on the 21st of December, 1863, the trustee 
conveyed it to Brooke, Jr., at the request of his father, 
who united in the deed. (Rec., p. 375, 376.) 


The Georgetown Lots. 


Brooke, Sr., owned the property in Georgetown. It 
was sold for taxes. Brooke, Jr., testified that his father 
gave it to him, and advised him to let it be sold for taxes 
and buy it in. This was done, and the property was 
conveyed to Brooke, Jr., October 14, 1867, the deed being 
in the handwriting of the father. 

Brooke, Jr., has held the legal title to the Georgetown 
property since 1867, and to the Washington property | 
since 1863, except the lot 7, in square 223. | 

These legal titles, so held by him during all these years— a 
that to the Washington property made to him by the re- 
quest of his father, and by a deed in which the father 
joined ; and that to the Georgetown property pursuant to 
a tax sale, to which he advised that it be subjected, the 
deed pursuant to which was prepared by him—it is at- | 
tempted, by this bill, to destroy, for it is averred that at ; 
the time of his death he was seized and possessed of this 
property. 

If the prayer of the bill is sustained, it may be claimed 
to be an adjudication that he was so “seized and pos- 
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sessed.” Such is the contention of complainants; and, 
therefore, the question is presented whether these legal 
titles, in which Brooke Mackall, Sr., was not only instru- 
mental in creating, but in which he acquiesced for nearly 
twenty years, can now be set aside at the instance of these 
devices. 

Brooke Mackall, Sr., was a man of more than usual 
vigor. Laches would be imputed to him if he were here 
as complainant instead of these complainants, and that 
laches attaches to them. 

If he were here as complainant he could not give in 
evidence his declarations made from time to time dur- 
ing these years. He could testify subject to cross-exam- 
ination. These devisees cannot be in any better position 
than he would be. Yet we find them here asking to have 
these titles, and subsequent deed which confirms them, 
destroyed by his alleged declarations. Aside from these 
there is no evidence to support this bill.’ 

Such declarations, if admissible, are entitled to but little 
weight when the circumstances and the interests of the 
witnesses are considered. 

We will not attempt to review this evidence. Its 
character generally is fairly illustrated by that of Leon- 
ard Mackall (p. 132). His testimony is wholly unreliable, 
as is shown by a contrast between his testimony in re- 
lation to his father, as appears on page 40, where he 
testifies that his father was at all times kind to his family, 
except as prevented by appellee, and his testimony given 
in the divorce case, as appears on page 8 of the ad- 
ditional record, where he says that the manner and con- 
duct of his father towards his mother for several years 
was very violent, that he had seen him strike her with 
his hand in the presence of the children, and described 
his violent and abusive conduct in many other ways. 

The testimony of the other appellants is liable to the 
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same criticism, as, for example, the testimony of Mrs. 
Owens (pp. 82, 83 and 93, and additional record 1-5). 

This deed was the uninfluenced act of the grantor. 

Brooke Mackall, Jr., so testifies, and there is additional 
evidence even stronger than his direct testimony. 

Counsel for appellants, on page 55 of their brief, state 
and claim that Brooke had no knowledge of the existence | 
of the will. To this we agree. But this is one of the 
most significant circumstances to prove that the making 
of the deed was suggested first by the father himself, as 
testified to by the appellee. The appellee did know that 
the father had made a will in 1876, in which he had 
bequeathed to him all his property, real, personal, and 
mixed, of every kind and description, appointed him as 
executor to act freely and without security (p. 357). 
Appellee had that will in his possession, and had not the 
slightest reason to suppose that any change had been 
made, or any act done in revocation of such will. 

It would be inconceivable that he would suppose that 
this could have been changed by a will, as appears to 
have been made in November, 1879, especially when we 
see the affection which the father displayed towards his 
son all the time after Leonard left him on the 9th of 
February, as shown by the testimony of the doctor and 
the nurse and the appellee himself. In all this there : 
was not the slightest motive which could operate upon 
the mind of the appellee to cause him to procure the | 
execution of such a deed. He believed that this will of 
1876 was in force. What, then, was there which would 
give appellee reason to suppose it had been changed ? : 
This is the most conclusive evidence that the deed was S 
suggested by the father himself. The father knew of the 
will of 1879. He knew that he had thereby done his 
favorite son the greatest injustice. } 


While lying upon his sick-bed he had ample oppor- 
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tunity to reflect upon it, and to realize the great wrong he 
had done. The wrong was so great that he did not dis- 
close what he had really done, evidently being un- 
willing to reveal the real nature of such a will; but he 
did, as testified to by thé appellee, talk a little about 
some will they had obtained from him, but he now 
understood their motives (p. 321). 

Notice that this will, as is agreed to by both counsel, 
was never known by appellee until after his father’s 
death. This fact is a demonstration that the idea of this 
deed originated with the father, there being no possible 
motive which could have operated upon the mind of the 
son to have suggested it. 


CONSTRUCTIVE FRAUD. 


The question as to alleged constructive fraud growing 
out of alleged confidential relations between Brooke 
Mackall, Sr., and Brooke Mackall, Jr., has been argued 
in the brief of Judge Willoughby; to which we beg to 
refer for answer to all the contentions of the appellants 
in that behalf. 

The disposition that should be made of this case, under 
the peculiar form of the decree, has been alluded to 
above. While we think it clear that the decree might 
be affirmed, and thereby establish the right of the appel- 
lee to lot 7, square 223, yet, inasmuch as the decree de- 
clares void the deed as to all the other property, this 
might leave a cloud upon the title that the appellee holds 
to that property, and might lead to further litigation in 
that regard. 

If it be true, as we insist that it is, that there was no 
sufficient ground upon which to declare that deed to be 
void in any respect, or to any extent, then we submit that 
this Court should dismiss this bill. 
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We insist that it should be dismissed, first, because 
there is no actual fraud proved as alleged; second, be- 
cause there is no sufficient allegation in the bill upon 
which constructive fraud can be maintained. As here- 
inbefore pointed out, the allegations in the bill do not 
aver such a state of facts as would amount in law to con- 
structive fraud; and not having been so alleged, no proof 
in that direction was admissible, and what was admitted 
is incompetent and insufficient to establish constructive 
fraud even if it had been alleged. 

J. C. 8. BLacksury, 
SAMUEL SHELLABARGER and 
JEREMIAH M. WILson, 


Attorneys for Appellee. 
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COMMERCIAL MFG. CO. ET AL. VS. FAIRBANK CANNING CO. 1 


1 Pleas in the circuit court of the United States for the 

northern district of Illinois, held at the United States court 
rooms, in the city of Chicago, in the district aforesaid, before the 
Hon. Henry W. Blodgett, district judge of the United States for said 
district, on Monday, the twenty-second day of March, in the ad- 
journed March term of said court, in the year of our Lord one 
thousand eight hundred and eighty-six, and of our Independence 


the one hundred and tenth year. : 
WM. H. BRADLEY, Clerk. 


THE COMMERCIAL MANUFACTURING Company, Con- 
solidated, and THr Natrionat Datry CoMPANY 18235. 
v8. In Chancery. 


FAIRBANK CANNING COMPANY. 


NoRTHERN District OF ILLINOIS, 88 : 


Be it remembered that on the eleventh day of December, 1882, 
came the complainants, by their solicitors and filed in the clerk’s 
office of the circuit court of the United States for the northern dis- 
trict of Illinois, at Chicago, in said district, their bond for costs and. 
bill of complaint in said above-entitled cause; which said bond and 
bill are, respectively, in the words and figures following, to wit: 


2 Bond. 


Unirep States OF AMERICA, | 
Northern District of Illinois, { 


THe COMMERCIAL MANUFACTURING Company, Con- 
solidated, and THe NationaLt Dairy CoMPAaNy 
vs. 

FAIRBANK CANNING CoMPANY. 


In Chancery. 


I enter myself security for costs in this cause and promise to pay 
all costs which may accrue to the opposite party in this action or to 
any of the officers of this court, and in default of payment by the 
complainants of any costs ordered or adjudged to be paid by them 
hereby agree and stipulate that execution may issue against my 
property for any costs taxed against them. 

Dated this 8th day of November, A. D. 1882. 


JAMES M. DAVIS. 
Endorsed : Filed Dec. 11, 1882. Wun. H. Bradley, clerk. 
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2 In the Circuit Court of the United States in and for the North- 
ern District of [llinois. 


THE COMMERCIAL MANUFACTURING COMPANY, me 
solidated, and THe Nation JaIRY COMPANY “po 
, aud THE _— AL Dairy Com In Equity. 
FAIRBANK CANNING COMPANY. | 


To the honorable the judges of the circuit court of the United States 
in and for the northern district of Illinois: 


The Commercial Manufacturing Company, Consolidated, a cor- 
poration organized and operating under and by virtue of the laws 
of the State of New York, having its principal place of business in 
the city of New York, and being a citizen of said State, and the 
National Dairy Cotnpany, a corporation organized and doing busi- 
ness under and by virtue of the laws of the State of Ohio, having 
its principal place of business at Chicago, in the State of Illinois, and 
a citizen of said State, bring this their bill of complaint against 
Fairbank Canning Company, a corporation organized and doin 
business under and by virtue of the laws of the State of [llinois, san 
having its principal place of business at Chicago, in said State of 
[llinois, and a citizen of said State. 

And thereupon your orators complain and say that before 
4 the procuration of the letters patent of the United States here- 
inafter set forth one Hippolyte Mége, of Paris, France, made 
the discovery that when animal fat is rendered at a low temperature, 
considerably below that employed in the ordinary rendering of fat 
in the manufacture of tallow, it has the taste of molten butter, and, 
not having that peculiarly disagreeable flavor which characterizes 
tallow, it 1s a palatable and healthful article of food, having the 
properties and qualities of butter obtained from milk elaborated by 
natural processes from fat through the cellular mammary tissue by 
the cow. 

That the said discovery of the said Mége was publicly announced 
to the world in scientific publications and otherwise, and from. the 
time it was so announced until the present the merit of the discov- 
ery has without qualification been conceded to the said, Mége. 

And your orators further show unto your honors that the said 
Hippolyte Mége, being so as aforesaid the original and first inventor 
of said improvement, made application to the proper Department of 
the Government of the United States for letters patent therefor in 
accordance with the then existing acts of Congress in that behalf, 
and that, baving in all respects complied with the conditions and 
requirements of said acts of Congress and with the rules and re- 
quirements of the Commissioner of Patents, letters patent of the 
United States for said invention were, on the 30th day of December, 
A. D. 1873, issued to the said Hippolyte Mége in due form of law, 
under the seal of the Patent Office of the United States, signed by 
the Secretary of the Interior and countersigned by the Commis- 
sioner of Patents, bearing date the day and year aforesaid and num- 
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bered 146,012, whereby there was granted and secured to the said 
Hippolyte Mége and to his heirs, administrators, and assigns for 
the term of seventeen years from and after the date of said letters 
patent the full and exclusive right and liberty of making, using, and 
vending to others to be used the said invention and improvement set 
forth in said letters patent, as inand by said original letters patent 
or a duly certified copy thereof in court to be produced will more 
fully appear. : 
And your orators further show unto your honors that by 
5 virtue of mesne assignments in writing the United States 
Dairy Company, a corporation organized and operating under 
and by virtue of the laws of the State of New York, became pos- 
sessed of all right, title, and interest in and tosaid letters patent and 
invention, which assignments were duly recorded in the Patent Office 
of the United States, at Washington, as by the said assignments or 
duly authenticated copies thereof, with the certificates of such re- 
cording thereto affixed, ready in court to be produced, will more 
fully and at large appear. , 

And your orators further show unto your honors that afterwards, 
and before the term for which said letters patent No. 146,012 were 
granted had expired, the said letters patent, being inoperative or in- 
valid bv reason of a defective or insufficient specification or by reason 
of the patentee claiming a3 his own invention or discovery more 
than be had a right to claim as new, and the said error having 
arisen by inadvertence, accident, or mistake and without any fraud- 
ulent or deceptive intention, were surrendered to the Commissioner 
of Patents by the said Hippolyte Mége by and with the consent of 
the said The United States Dairy Company, assignee of said Mége, 
and the same were canceled ; and afterwards,-to wit, on the twelfth 
day of May, A. D. 1874, the Commissioner of Patents, in conformity 
to the acts of Congress in such case made and provided, duly issued 
and delivered to the said The United States Dairy Company, as- 
signee of said Hippolyte Mége,a new patent for the same invention 
and in accordance with the corrected specification, in proper form 
of law, sealed with the seal of the Patent Office, signed by the See- 
retary of the Interior, and countersigned by the Commissioner of 
Patents, which said reissued letters patent bear date the day and 
vear last aforesaid and are numbered 5868, whereby there was 
granted tothe said The United States Dairy Company, its successors 
and assigns, for the unexpired part of the term of seventeen years 
from the said thirtieth day of December, 1873, the date of the orig- 
inal patent, the full and exclusive right and liberty of making, 
using, and vending to others to be used the said invention and im- 
provement therein described and claimed,as in and by said reissued 
letters patent or a duly certified copy thereof in court to be produced 

will more fully appear. 
6 And your orators further show unto vour honors that after- 
wards, and before the term for which said reissued letters 
patent No. 5868 were granted had expired, the said reissued letters 
patent, being inoperative or invalid by reason of a defective or in- 
sufficient specification or by reason of the patentee claiming as his 
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own invention or discovery more than he had a right to claim as 
new, and the said error having arisen by inadvertence, accident, or 
mistake and without any fraudulent or deceptive intention, were 
surrendered to the Commissioner of Patents by the said Hippolyte 
Mége by and with the consent of the said The United States Dairy 
Company, assignee of said Mége, and the same were canceled; and 
afterwards, to wit, on the twenty-fourth day of September, A. D. 
1878, the Commissioner of Patents, in conformity to the acts of 
Congress in such case made and: provided, duly issued and deliv- 
ered to the said The United States Dairy Company, assignee of said 
Hippolyte Mége, a new patent for the same inventioa and in accord- 
ance with the corrected specification, in proper form of law, sealed 
with the seal of the Patent Office, signed by the Secretary of the 
Interior, and countersigned by the Commissioner of Patents, which 
said reissued letters patent bear date the day and year last afore- 
said and are numbered 8424, whereby there was granted to the said 
The United States Dairy Company, its successors and assigns, for 
the unexpired part of the term of seventeen years from the said 
thirtieth day of Deceinber, 1873, the date of the original patent, the 
full and exclusive right and liberty of making, using, and vending 
to others to be used the said invention and improvement therein 
described and claimed,as in and by said reissued letters patent or a 
duly certified copy thereof in court to be produced will more fully 
appear. 

And your orators further show unto your honors that on or about 
the 9th dav of June, eighteen hundred and eighty, the said United 
States Dairy Company, by an assignment in writing of that date, 
sold, assigned, and transferred unto William Remsen all its right, 
title, and interest in and to said letters patent and invention, as by 
said assignment or a duly culteinal copy thereof and the cer- 
tificate of recording thereto affixed, ready in court to be produced, 

will fully and at large appear. 
7 And your orators further show unto your honors that on 

or about the 9th day of June, 1880, the said William Remsen, 
by an assignment in writing of that date, sold, assigned, and trans- 
ferred unto your orator, The Commercial Manufacturing Company, 
Consolidated, all his right, title, and interest in and to said letters 
patent and invention, as by said assignment or a duly authenticated 
copy thereof and the certificate of recording thereto affixed, ready in 
court to be produced, will fully and at large appeer. 

And your orators further show unto vour honors that afterwards, 
and before the procuration of the reissued letters patent hereinafter 
next mentioned, the said Hippolyte Mége departed this life, and 
your orator, being the sole and exclusive owner of said invention of 
said Mége and of the letters patent issued by the United States 
therefor and ascertaining that said reissued letters patent No. 8424 
were inoperative or invalid by reason of a defective or insufficient 
specification or by reason of the patentee claiming as his own in- 
vention or discovery more than he had a right to claim as new, and 
the said error having arisen by inadvertence, accident, or mistake 
and without any fraudulent or deceptive intention, surrendered to — 
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the Commissioner of Patents the said reissued letters patent No. 
8124 and the same were canceled; and afterwards, to wit, on the 
13th day of June, A. D. 1882, the Commissioner of Patents, in con- 
formity to the acts of Congress in such case made and provided, 
duly issued and delivered to your orator a new patent for the same 
invention, and in accordance with the corrected specification, in 
proper form of law, sealed with the seal of the Patent Office, signed 
by the Secretary of the Interior, and countersigned by the Commis- 
sioner of Patents, which said reissued letters patent bear date the 
day and year last aforesaid and are numbered 10137, whereby there 
was granted to your orator, its. successors and assigns, for the unex- 
pired part of the term of seventeen years from the said 30th day of 
December, 1873, the date of the original patent, the full and exclu- 
sive right and liberty of making, using, and vending to others to be 
used the said invention and improvement therein described 
8 and claimed, as in and by said reissued letters patent, a copy 
of which is hereto annexed and made a part of this bill of 
complaint and marked “ Exhibit A,” will more fully appear. 

And your orators further show unto your honors that your orator, 
The National Dairy Company, is the exclusive licensee under said 
reissued letters patent and invention for the State of Illinois by a 
license dated November 26, 1879, which license was duly recorded 
in the Patent Office of the United States at Washington, as by said 
license or a duly authenticated copy thereof and the certificate of 
such recording thereto affixed, ready in court to be produced, will 
fully and at large appear, under which license a royalty of one-half 
cent per pound on all products made under said license is agreed to 
be paid by your orator, the said The National Dairy Company. 

And your orators further show unto your honors that since the 
granting of letters patent aforesaid for the invention of said Hippo- 
lyte Mége the said patentee and those acting under him have brought 
the said invention into public use in various parts of the country, 
and that the same is of great value, and has remained in the exclu- 
sive possession and use of said patentee and those holding under 
him, to the great benefit of the public and great gains to said pat- 
entee and assignee, until your orators were unjustly deprived by the 
acts of the defendant hereinafter mentioned, and that had it not 
been for such acts your orators would still be in the undisturbed 
possession and enjoyment of the exclusive privileges secured by 
said letters patent and in receipt of the profits of the same. 

And vour orators further show unto your honors, as they are in- 
formed and believe, that the said defendants hereinafter named, 
since said 13th day of June, eighteen hundred and eighty-two, and 
at divers times and occasions between that time and the time of filing 
this your orator’s bill of complaint, well knowing all the facts here- 
inafter set forth, have infringed and are infringing said reissued 
letters patent No. 10137, at Chicago, in the northern district of IIli- 
nois, and elsewhere in the United States, by making, using, and 
vending to others to be used the improved material described in 

suid reissued Mége patent No. 10137, produced by treating 
4) animal fats so as to remove the tissues and other portions 
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named in the specification of said patent, with or without the 
addition of substances to change the flavor, consistency, or color, 
and also by practicing in the rendering of animal fats the pro- 
cess described in said reissued Mége patent No. 10137 of treat- 
ing animal fats in the production of oleomargarine, well know- 
ing the premises and without any legal assignment, grant, or 
license therefor and in defiance of your orator’s exclusive right and 
privilege to make, use, and vend said invention throughout the 
United States and Territories as aforesaid, all of which is in viola- 
tion of said letters patent; and the said defendant still persists in 
using said process, and do refuse to desist, although warned and re- 
quested so to do, whereby great injury has resulted to your orators 
and great gains and profits to a large sum of money have accrued 
to the said defendant from the use of your orator’s exclusive rights, 
the full amount of which is unknown to your orators, but which in 
equity belong to your orators and should be accounted for by the 
said defendant to your orators and paid over to your orators as the 
avails of their exclusive rights aforesaid and profits and gains 
which your orators would have derived from their said patent rights 
but for the unlawful acts of the said defendant, as well as all dam- 
age accruing to them on account of such unlawful infringement. 

And your orators say that they have sustained damages by reason 
of the said infringement inthe sum of one hundred thousand dol- 
lars. 

To the end, therefore, that the said defendant may, if it can, show 
why your orators should not have the relief herein prayed and may, 
upon its corporal oath and according to the best and utmost of its 
knowledge, remembrance, information, and belief, full, true, direct, 
and perfect answer make to all and singular the premises, and that 
it may be decreed to account for and pay over to your orators all 
gains and profits realized or which might have been realized by it, 
and also the damages suffered by your orators from the unlawful 
making, using, or vending the improvement vested in your orators 

as aforesaid, and may be perpetually restrained by an injunc- 
10 tion to be issued out of this honorable court from making, 

using, or vending in any manner said patentee’s invention, 
or any part thereof, in violation of the rights of your orators as 
aforesaid, and also that your honors, upon the rendering of the de- 
cree for an infringement as above prayed for, may proceed to assess 
or cause to be assessed, under your direction, in addition to the gains 
and profits to be accounted for by the defendant as aforesaid, the 
damages your orators sustained by reason of such infringement, and 
assessed to a sum equal to three times the amount of such assess- 
ment under the circumstances of the willful and unjust infringe- 
ment by said defendant, as herein set forth. 

And your orators pray also for a provisional or preliminary in- 
junction, and that your orators may have such other or further re- 
lief as equity may a and to your honors may seem meet. 

May it please your honors to grant unto your orators a writ of in- 
junction comformable to the prayer of this bill until the further order 
of this court, and also a writ of subpoena, directed to the said de- 
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fendant and commanding it, at a certain time and under a certain 
penalty, to appear before your honors in this court, then and there 
to answer unto this bill of complaint and to abide by and perform 
such decree as the court shall make in the premises; and your ora- 
tors will ever pray, etc. 

THE COMMERCIAL MANUFACTURING 

COMPANY, ConsoLiDaTED, 
CHAS. M. FIELD, President. 


OFFIELD & TOWLE, 
Solicitors for Complainant. 


THE NATIONAL DAIRY COMPANY, 
By OFFIELD & TOWLE, Their Solicitors. 


BENJAMIN F. THURSTON, 
GEORGE HARDING, 
ROSCOE CONKLING, 
EDWARD N. DICKERSON, 

Of Counsel. 


Southern District of New York, City and 


11 Unitep States OF AMERICA, 
83: 
County of New York, 


Charles M. Field, president of the Commercial Manufacturing 
Company, Consolidated, being duly affirnied, declares and says that 
he has heard the foregoing bill read and knows the contents thereof, 
and that the same is true of his own knowledge except as to the 
matters which are therein stated on information and belief, and as 
to those matters he believes the same to be true; and said deponent 
further says that he does verily believe that Hippolyte Mége was 
the original and first inventor of the new and useful improvement 
in treating and rendering animal fats which is described in the let- 


ters patent mentioned in the foregoing bill. 
CHAS. M. FIELD, President. 


Subscribed and affirmed to this 26th day of October, 1882, before 
me— 
[SEAL. ] V. 8. LILLIE, 
Notary Public, Kings County. 


Certificate filed in New York county. 


UniTep STaTEs OF AMERICA, 
Southern District of Ohio, 


James D. Lehmer, being duly affirmed, declares and says that he 
is president of the National Dairy Company. 

[hat the said company is the licensee, as in the said bill stated ; 
that he has heard the foregoing bill read and knows the contents 
thereof, and that the same is true of his own knowledge except as 
to the matters which are therein stated on information and belief, 
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and as to those matters he believes the same to be true; and said 


deponent further says that he does verily believe that Hippolyte 
Mege was the original and first inventor of the new and useful im- 
provement in treating and rendering animal fats which is described 


in the letters patent mentioned in the foregoing bill. 


JAMES D. LEHMER. 


Subscribed and affirmed to before me this 30th day of October, A. 
D. 1882. 
WM. E. BROOKS, 
[SEAL] Notary Public, Hamilton County, Ohio. 


12 Exuipit A. 
Unirep States PATENT OFFICE. 


CoMMERCIAL MANUFACTURING CoMPANy, Consolidated, of New York, 
N. Y., assignee by mesne assignments of Hippolyte Mege, de- 
ceased. 

Treating Animal Fats. 

Specification forming part of Reissued Letters Patent No. 10137, 
dated June 13, 1852; Original No. 146,012, dated December 30, 
1873; Reissue No. 5868, dated May 12, 1874; Reissue No. 8424, 
dated September 24, 1878; application for reissue filed May 20, 
1882. 


To all whom it may concern : 


Be it known that Hippolyte Mége, of Paris, France, now deceased, 
chemist manufacturer, did invent an improved means for trans- 
forming animal fat into butter, of which the following is a specifi- 
cation : 

This invention, which is the result of physiological investigations, 
consists of artificially producing the natural work which is_per- 
formed by the cow when it reabsorbs its fat in order to transform 
the same into batter. The improved means he employed for this 
purpose are as follows: 

I. Neutralization of the ferments.—In order to prevent the greasy 
substance which is settled in the tissue of the animals from taking 
the disagreeable taste of the fat it is necessary that the ferments 
which produce this taste shall be completely neutralized. For this 
effect, as soon as possible after the death of the animal he plunged 
the raw fats, calied “ graisses en branches,” into water containing 
fifteen per cent. of sea salt and one per cent. of sulphite of soda. He 
began thus the transformation an hour at least after the immersion 
and twelve hours at most afterward. | 

I]. Crushing.—A complete crushing is necessary in order 

o to obtain rapid work without alteration. For this purpose 

when the substance’is coarsely crushed he let it fall from the 
cylinders under millstones, which completely bruise all the cells. 

III. Concentrated digestion.—The crushed fat falls into a vessel 
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which is made of well-tinned iron or enameled iron or baked clay. 
This vessel must be plunged in a water bath of which the tem- 
perature is raised at will. When the fat has descended in the ves- 
sel he melted it by means of an artificial digestion, so that the 
heat does not exceed 103° Fahrenheit, and thus no taste of fat is 
produced. For this purpose he threw into the washtub containing 
the artificial gastric Juice about two liters per hundred kilograms 
of greasy substance. This gastric juice is made with the half of 
a stomach of a pig or sheep, well washed, and three liters of water 
containing thirty grams of biphosphate of lime. After a macera- 
tion during three hours he passed the substance through a fine 
sieve and obtained the two liters which are necessary for a hundred 
kilograms. Heslowly raised the temperature to about 103° Fahren- 
heit, so that the matter shall completely separate. This greasy 
matter must not have any taste of fat. It must, on the contrary, 
have the taste of molten butter. When the liquid does not present 
any more lumps he threw into the said liquid one kilogram of sea 
salt (reduced to powder) per hundred kilograms of greasy matter. 
He stirred during a quarter of an hour and let it set until obtain- 
ing perfect limpidness. This method of extraction has a consider- 
able advantage over that which has been previously essayed. The 
separation is well made and the organized tissues which do deposit 
are not altered. 

[V. Crystallization in a mass.—In order to separate the oleomar- 
garine of the stearine separated crystallizers or crystallizations at 
unequal temperatures have been vlready emploved. 

He contrived for this purpose the following method, which pro- 
duces a very perfect separation, and is as follows: He rendered the 
inolten fut in a vessel which must be sufficient for containing it. 
This vessel is placed in a washtub of strong wood, which serves as 
a water bath. In this washtub he put water at the fixed tem- 

perature of 86° Fahrenheit for the soft fats proceeding from 
14 the slaughter-house and 98° for the harder fats, such as mut- 

ton fat. Afterward the washtubs are covered and after a 
certain time, more or less long according to the fats, the stearine is 
deposited in the form of teats in the middle of the oleomargic 
liquid. 

V. Separation by centrifugal force.—In order to avoid the numer- 
ous inconveniencies of the employment of the presses which have 
been hitherto used, he caused the mixture of stearine and oleomar- 
garine to flow into a centrifugal machine called “ hydro-extractor,” 
The greasy liquid passes through the cloth and the stearine is col- 
lected. When all the liquid is passed he put the machine in 
motion, and the crystals of stearine are entirely exhausted with- 
out the auxiliary of the presses. However, during certain seasons 
there are animals which produce crystals of stearine soft enough 
for rendering necessary the stroke of a press as a last operation, 
but in this case this operation has little importance, because it 1s 
applied only to a fraction of the product. In all cases the oleo- 
margarine is separated from the stearine when it is cold and 
passed to the cylinder, constituting, especially if its yellow color 
2—253 


‘ 


10 THE COMMERCIAL MAN’F’G CO., CONSOLIDATED, ET AL. VS. 


has been raised, a greasy matter of very good taste and which may 
replace the butter in the kitchen, where it is employed under the 
name of “muargarine;” but if it is desired to transform it into 
more perfect butter he employed the following means: 

VI. In the methods hitherto employed the margarine is trans- 
formed into cream and this latter into butter. This complicated 
operation has many inconveniencies. He obtained the same re- 
sult by the following manner: He took ten liters of natural and 
fresh cream of milk. He added ten grams of bicarbonate of soda 
and two hundred grams of the udders of a cow, which must be 
fresh and well hacked in order to give all the mammary pepsin. 
The fresh udder may be replaced by udder collected in slices in sea 
salt. After a maceration of an hour he passed the whole through a 
very fine sieve. He added the necessary quantity of yellow color 
which is employed for the ordinary butter, and he put these ten 
liters into a hundred kilograms of liquid margarine at 70°. He 
‘stirred or mixed until the combination was complete—that is to 

say, until the pepsin had effectuated its action. At this 
15 moment the liquid becomes thick; it takes the taste of 

cream; and after it has been more thoroughly agitated he 
let the same become completely cold. ‘When the butter was cold 
and solid he coarsely scraped it in order to pass it between two large 
cylinders, which gave it the bomogeneousness and the consistence 
which are the qualities of the natural butter. 

Vil. When it is desired to produce butter intended to be pre- 
served, which must contain no animal matter, he plunged the ud- 
ders into pure water instead of cream, in order to macerate the 
same. Afterward the water which proceeds from this operation is 
mixed with the margarine at about 86° of temperature—that is to 
say, toa degree which permits the pepsin to effectuate its action 
without production of cream. After an hour he let the liquid set, 
and the margarine which is decanted is mixed, after it has been re- 
duced in temperature to about 71°, with an emulsion of butter made 
with five liters of water, five kilograms of butter, one kilogram of 
sea salt or more, according to the uses, and ten kilograms of bicar- 
bonate of soda. When be added this emulsion with the margarine, 
which had already been submitted to the peptic action, he obtained 
a rapid combination, and all the molecules take the qualities of 
the ordinary butter. It is a delicate operation, which must be very 
exactly made. 

VILL. For the long conservation he only treated the magarine 
by the mammary pepsin, as before described. He decanted it in 
order to avoid any trace of water or animal matter. If it is desired 
to add ordinary butter lie did that at a temperature of 71° by well 
diluting it. 3 

iX. The stearine which has been separated from the margarine 
forms a hard fat, which can be bleached by the known processes in 
order to produce wax candles of lower quality, but it is preferable to 
saponify it by any convenient process and crystallize the greasy acids 
(which are charged with from seventy to eighty per cent. of stearic 
acid instead of fifty) in a chamber heated to 96°, so as not to let 
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them became hard by the cooling. In this state they can be pressed 

under heat in order to produce stearic acid much superior to that of 
the trade, both by its beauty and by its point of melting. 

16 What is claimed is— 

1. The improved material herein described, produced by 
treating animal fats so as to remove the tissues and other portions 
named, with or without the addition of substances to change the 
flavor, consistency, or color, as set forth. 

2. The — herein described 6f treating animal fats in the pro- 


duction of oleomargarine. 
THE COMMERCIAL MANUFACTURING 
COMPANY, Conso.iDATED. [L. s.] 


CHAS. M. FIELD, President. 
Witnesses : 


GEO. H. SONNEBORN. 
WM. H. SONNEBORN. 


Endorsed: Filed Dec. 11, 1882. Wm. H. Bradley, clerk. 


17 On the same day, to wit, on the eleventh day of December, 

1882, there issued out of said clerk’s office a writ of subpoena 
in said entitled cause; which said writ together with the return of 
the marshal thereto attached are in the words and figures follow- 
ing, to wit: : 


18. UnitTEepD STATES OF AMERICA, ; 
Northern District of Illinois, 


The United States of America to Fairbank Canning Company, a 
corporation, etc., Greeting: 

Wecommand you that you appear before our judges of our circuit 
court of the United States of America for the northern district of 
Illinois, at Chicago, in said district, on the first Monday in the 
month of January next, to answer the bill of complaint of the Com- 
mercial Manufacturing Company, Consolidated and the National 
Dairy Company, this day filed in the clerk’s office of said court, in 
said. city of Chicago, then and there to receive and abide by such 
judgment and decree as shall then or thereafter be made, upon pain 
of judgment being pronounced against you by default. 

To the marshal of the northern district of [llinois to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 

Court of the United States of America, at Chicago afore- 
[skAL.] said, this 11th day of December, in the year of our Lord 
one thousand eight hundred and eighty-two, and of our 


Independence the 107th year. 
W. H. BRADLEY, Clerk. 


Memorandum. 


The above-named defendant is notified that unless it shall enter 
its appearance in the clerk’s office of said court, at Chicago afore- 
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said, on or before the day to which the above writ is returnable the 
the complainant’s bill will be taken against it as confessed and a 
decree entered accordingly. 


W. H. BRADLEY, Clerk. 


19 Special Deputy’s Return. 


Unitrep STatTes OF AMERICA, ! 
Northern District of Illinois, 


Know all men by these presents that I have appointed and by 
these presents do appoint Henry R. Baldwin my true and lawful 
deputy to execute the annexed writ — Commercial Mf., ect., et al. 
vs. Fairbank Canning Co.,and to make return of the execution 


thereof according to law. ! 
A. M. JONES, [seat.] 
U.S. Marshal for the Northern District of Illinois. 


I have served the annexed writ in the following manner, to wit, by 
delivering a copy to Frank E. Vogel, secretary of Fairbank Canning 
Company, a corporation, ete., on Dee. LIth, A. D. 1882. 

I did not serve , the other defendant therein named, be- 
ing unable to find — within my district. 

A. M. JONES, 
United States Marshal, 
By HENRY R. BALDWIN, 
Special Deputy. 


Marshal’s fees: 


ROE. cnnc secccdensenenenes $ 50 
DEE. ccnnennnnanm a 06 
TID i snseietccenesidietsh-cesamrautials acacia” an 
Oath and certificate of service- 25 

$2 61 


Unirep STates oF AMERICA, | oe 
Northern District of Illinois, {~~ ° 


Henry R. Baldwin, being duly sworn, deposes and says that he 
served the annexed writ as stated in the foregoing return, and that 
the expense returned by him, in addition to the fees, was actually 
incurred, and that the same is according to law. 


HENRY R. BALDWIN. 


Subscribed and sworn to before me this 11th day of Dec., A. D. 
1882. 
SAMUEL C. HAYES, 
[SEAL. ] Notary Public. 


(Endorsed :) Filed Dee. 13th, A. D. 1882. Wm. H. Bradley, 
clerk. 
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20 Afterwards, to wit, on the fifth day of February, 1883, in 

the December term of said court, 1882, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit : 


@ 
COMMERCIAL MANUFACTURING ComPaNy et al. 
v8. In Chancery. 
FAIRBANK CANNING COMPANY. 


On motion, the time to answer herein is hereby extended to the 
first day of March next. 


21 Afterwards, to wit, on the nineteenth day of February, A. 
D. 1883, in the December term of said court, 1882, in the 

record of the proceedings thereof in said entitled cause, before Hon. 

Henry W. Blodgett, district judge, is the following entry, to wit: 


COMMERCIAL MANUFACTURING ComMPaANy et al. 
vs. In Chancery. 
FAIRBANK CANNING COMPANY. 


Now come the parties, by their solicitors; and, the defendant 
having heretofore moved for leave to file a cross-bill herein and the 
court having considered the same, overrules said motion. 


On the same day, to wit, on the 19th day of February, 1883, came 
the defendant, by its solicitors, and filed in said clerk’s office its 
answer in said entitled cause; which said answer is in the words 
and figures following, to wit: 


22 Answer. 
United States Circuit Court, Northern District of Illinois. 


THe CoMMERCIAL MANUFACTURING ComMPANy, Con- 
solidated, and THe NationaL Darry Company Tee 
' fe , : | In Equity. 


FAIRBANK CANNING COMPANY. 


The answer of The Fairbank Canning Company, defendant, to the 
bill of complaint of The Commercial Manufacturing Company, 
Consolidated, and The National Dairy Company, complainants. 


To the honorable the judges of said court: 


1. This defendant, now and at all times hereafter saving and re- 
serving to itself all and all manner of benefit or advantage, by way 
of exception or otherwise, which can or may be had or aban to said 
complainants’ bill of complaint on account of the many errors, un- 
certainties, imperfections, and insufficiencies therein contained, for 
answer thereunto or to so much and such parts thereof as this de- 
fendant is advised it is material or necessary for them to make an- 
swer unto, answering, says— 
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2. That this defendant has no knowledge, information, or belief 
as to whether the complainant, The Commercial Manufacturing 
Company, Consolidated, is organized or operating under and by 
virtue of the laws of the State of New York, or as to whether the 
complainant, The National Dairy Company, is organized or operat- 
ing under and by virtue of the laws of the State of Ohio, or that they 
are, respectively, citizens of said several States, save from the allega- 
tions and statements in that regard contained in said bill of com- 
plaint, and does not admit that the said complainants, or either of 
them, are corporations organized or operating as alleged, and there- 
fore prays that said complainants may be required to make due 
proof thereof in this cause. 
3. And this defendant, further answering, denies, upon in- 
23 formation and belief, that the said Hippolyte Mege made the 
discovery “that when animal fat is rendered at a low tem- 
perature—considerably below that employed in the ordinary render- 
ing of fat in the manufacture of tallow—it has the taste of molten 
butter; and, not having that peculiarly disagreeable flavor which 
characterizes tallow, it is a palatable and healthful article of food, 
having the properties and qualities of butter obtained from milk 
elaborated by natural processes from fat through the cellular tissue 
by the cow,” or that said alleged discovery of the said Mége was 
publicly announced to the world in scientific publications and other- 
wise, or that the merit of said alleged discovery has without quali- 
fication been conceded to the said Mége. 

And this defendant, further answering, denies that the said Hip- 
polyte Mége made application for letters patent of the United States 
for said alleged improvement, invention, or discovery, or that letters 
patent of the United States were issued to him therefor. This de- 
fendant admits that said letters patent of the United States No. 
146,012, dated the thirtieth day of December, A. D. 1873, were issued 
on that date to the said Mége, but this defendant alleges that sgi 
letters patent were for another and wholly different alleged improv 
ment, invention, or discovery from that set forth in said bill of com- 
plaint, to wit, for the process of transforming animal fat into butter 
by subjecting raw fats to the action of gastric juice in an artificial 
or concentrated digestion conducted at the animal temperature, “ so 
that the heat does not exceed 103 degrees Fahrenheit,” and below 
the temperature at which the animal membrane and tissue can be 
separated from the fat by heat in rendering, and whereby the di- 
gested fat should “ have the taste of molten butter,” together with 
subsequent steps in the process of treatment not mentioned in said 
bill of complaint, but all of which is set forth at length in the speci- 
fication of said letters patent. 

4. And this defendant, further answering, says that it has no 


knowledge, information, or belief as to the said several assignments | 


and each of them of the several letters patent or of the license in 
said bill of complaint mentioned save from the allegations and state- 

ments in that regard contained in said bill of complaint, and 
24 does not admit that the same or either of them were made 


P 4 ai n . P ts . ie 2S 

: 4 ay oe De . 4 x 5 . ae ee . —_. a ee gy a Pees, 
4 i ‘ai a Bs . . + 2% , 
eee Ag ay . AS ba ” , 4 ” hae . is . ve ao zs * we 


THE FAIRBANK CANNING CO. 15 


as alleged, and leaves the complainants to make proof thereof as 
they may be advised. 

5. And this defendant, further answering, says that it is informed 
and believes it to be true that said letters patent No. 146,012 were 
surrendered to the Commissioner of Patents by the said Hippolyte 
Mége by and with the consent of the said The United States Dairy 
Company, and that the same were canceled; and this defendant, 
upon information and belief, alleges that at the time of such sur- 
render the said The United Statés Dairy Company filed with the 
Commissioner of Patents the aftidavit of the said Hippolyte Mége 
setting forth that said letters patent were inoperative or invalid by 
reason of an insufficient or defective specification ; wherefore such 
proceedings were had that the said The United States Dairy Coin- 
pany obtained said reissued letters patent No. 5868. This defendant 
further alleges that the specification of said reissued letters patent 
No. 10137, upon which this suit is based, is identical in all respects 
with the specification of said original letters patent No. 146,012, 
except the unimportaft grammatical changes of phraseology result- 
ing from the substitution of the personal pronouns by reason of the 
death of said Mége. : 

Therefore this defendant insists and charges that the complain- 
ants are estopped from claiming or asserting that said reissued 
letters patent 10137 are operative or valid and from claiming 
or asserting any rights thereunder, and by reason of the furegoing 
acts of the parties under and through whom they hold title to said 
letters patent, as well as by the allegations in said bill contained, 
that said letters patent No. 146,012 were inoperative or invalid. 

6. And this defendant, further answering, alleges, upon informa- 
tion and belief, that both prior and subsequent to the granting and 
issue of said letters patent No. 146,012 many persons and corpora- 
tions in various parts of the United States were largely ergaged in 
the manufacture and sale of what is popularly known as “ oleo- 
margarine oil,” and that this article was manufactured by them by 

a process essentially different from the process set forth in 
25 said letters patent No. 146,012, and was also a d‘fferent product 

from that described in said letters patent, neither said process 
nor said product being an infringement upon said letters patent, 
and that the said The Gnited States Dairy Company, well ae 
of such manufacture and sale, and with the unlawful purpose an 
fraudulent intent of enlarging the scope of said letters patent and 
expanding the same so as to cover and embrace said manufacture 
and sale, although another and different invention, surrendered the 
said letters patent and procured said reissued letters patent No. 
0368, and in like manner and under like circumstances and with 
the same unlawful pur and fraudulent intent surrendered said 
reissued letters patent No. 5868 and procured said reissued letters 
patent No. 8424, and in each and both cases, not for the purpose of 
correcting any error in the specification of said original letters 
patent No. 146,012, but for the unlawful purpose of covering and 
suppressing the manufacture and sale above referred to; and this 
defendant alleges that said reissued letters patent Nos. 5868 and 


16 THE COMMERCIAL MAN’F’G CO., CONSOLIDATED, ET AL. VS. 
8424, both and each of them, were invalid and void, because they 
were for a different invention from that embraced or covered in said 
original letters patent No. 146,012; and this defendant further 
alleges that both and each of said reissued letters patent were in- 
valid by reason of errors which had not arisen by inadvertence, 
accident, or mistake and without any fraudulent or deceptive inten- 
tion ; wherefore this defendant alleges and charges that said last re- 
issued letters patent, No. 10137, upon which this suit is based, were 
procured and issued without warrant or authority in law and in 
violation of law, and that said last-mentioned letters patent are 
wholly invalid and void. 

7. And this defendant, further answering, and as a further de- 
fense to said bill of complaint, says, upon information and _ belief, 
that the same alleged invention of Hippolyte Mége, for which said 
letters patent No. 146,012 were granted and issued under date of 
December 30, A. D. 1873, to said Hippolyte Mége, as in said bill of 
complaint set forth, for the term of seventeen years from the said 
30th day of December, A. D. 1573, upon an application filed in the 

United States Patent Office by the said Mége November 1, 
26 A. D. 1878, had, previously to said 30th day of December, 

1873, been patented by the said’ Hippolyte Mége in certain 
foreign countries, to wit: In France, by letters patent of France 
numbered 36480, granted and issued under date of July 15, A. D. 
1869, for the term of fifteen years from the said 15th day of July, 
A. D. 1869. 

In Great Britain, by English letters patent numbered 2157, granted 
and issued under date of July 17, A. D. 1869, for the term of four- 
teen years fromm the said 17th day of July, A. D. 1S6¢ 

Inthe Kingdom of Bavaria, by letters patent of such kingdom 
numbered 1217, granted and issued under date of April 8, A. D. 
1873, for the term of two years from the said Sth day of April, A. D. 
1873, which said last-mentioned patent was renewed for the term of 
one year from April 8, A. D. 1875, and then terminated, there being 
no further renewals of the same. 

In the Empire of Austria, by letters patent numbered 600, granted 
and issued under date of October 31, A. D. 1869, for the term of one 
year from the said 3Ist day of October, A. D. 1869. 

In the Kingdom of Italy, by letters patent numbered 91, granted 
and issued under d: ate of May 27, A. D. 1872, for the term of fifteen 
years from the said 27th day of May, A: D. 1872. 

In Belgium, by betlons patent granted and issued under date of 
July 31, 1869, for the term of — years from the said 31st day of 
July, A. D. 1869. 

Wherefore this defendant alleges and charges that said letters pat- 
ent of the United States No. 146,012, granted and issued to the said 
Hippolyte Mége under date of December 30, A. D. 1873, for the 
term of seventeen years from the said 30th day of December, A. D. 
1873, and said reissued letters patent No. 10137, granted and issued 
under date of June 13th, A. D. 1882, for the unexpired part of the 
term of seventeen years from the said 30th day of December, A. D. 
1873, the date of said original patent, as alleged in said bill of com_ 
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plaint, were and are null and void by reason of the fact that the 
suid alleged invention having been first patented in foreign coun- 

tries as afuresaid said letters patent of the United States should 
27 have been so limited as to éxpire at the same time with the 

foreign patent having the shortest term, and that the said 
letters patent granted as aforesaid for a term not so limited and 
without reference to said foreign letters patent were so granted and 
issued without warrant and authority in law and in contravention 
of the statutes in such case made and provided, to wit, the Revised 
Statutes of the United States, title LX, section 4887, and were and 
are null and void. 

8. And this defendant, further answering, alleges and charges 
that by reason of the expiration of the said Bavarian letters patent 
aud by reason of the expiration of said Austrian letters patent above 
referred to the suid several letters patent of the United States men- 
tioned and referred to in said bill of complaint have long since ex- 
pired and ceased to be in force and effect, and in particular that said 
reissued letters patetit No. 10137 are invalid, null, and void because 
of the expiration of the said original letters patent and of the said 
first reissues thereof long prior to the granting and issue of said re- 
issued letters patent No. 10137 and by reason of the expiration of 
said foreign patents as aforesaid. 

9. And this defendant, further answering, and as a further defense 
to said bill of complaint, avers, upon information and belief, that 
the description of said invention filed in the Patent Office and set 
forth in the specification of said reissued letters patent No. 10137 is 
not in such full, clear, and exact terms as to enable any person 
skilled in the art of science to which it appertains or with which it 
is most nearly connected to make, compound, and use the same or 
to successfully conduct the process indicated; but, on the contrary, 
this defendant avers, upon information and belief, that the said spec- 
ification and the alleged invention therein set forth is wholly inop- 
erative, and that the process therein described, if conducted in ac- 
cordance with the directions therein set furth, will not effect a sep- 
aration of the animal membrane and tissue from the fat, which 
separation is one of the principal steps and one of the main objects 
of the alleged process ; wherefore this defendant alleges and charges 
that the said reissued letters patent No. 10137 are invalid, inoper- 
ative, null, and void. 

10. And this defendant, further answering, and as a further 

28 defense to said bill of complaint, avers, upon information and 

belief, that the said Hippolyte Mége was not the original and 

first inventor or discoverer of the alleged invention set forth and 

claimed as new in said reissued letters patent No. 10137, but that 

anterior and long prior to the supposed invention or discovery thereof 

by the said Mége the thing patented or substantial and material 

parts of the thing patented or claimed as new in said reissued let- 

ters patent No. 10137 had been patented or described in the follow- 
ing English letters patent, to wit: 

No. 1174, dated December 16, 1777, to Thomas Forrest. 

No. 5354, dated March 20, 1826, to Nicholas Hegesippe Manicler. 
3—253 
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No. 7184, dated September 15, 1836, to John F. William Hemple 
and Henry Blurdel. 

No. 5183, dated June 9, 1835, to Moses Poole. 

No. 11474, dated October 15, 1846, to William Palmer. 

No. 12077, dated February 28, 1848, to William Palmer. 

No. 8500, dated May 9, 1845, to Miler Berry. . 

No. 10127, dated March 28, 1844,to Robert Mollett and Jesse Brids- 
mon. 

No. 12501, dated February 28, 1848, to George I. Wilson. 

No. 11036, dated January 13, 1846, to Jean Marie Durnerin. 

No. 619, dated November 2, 1852, to George F. Wilson. 

No. 982, dated April 19, 1860 (provisional protection), to Benjamin 
Harben and Richard Isaac. 

No. 2817, dated December 13, 1863 (provisional protection), to 
James Murdock. 
No. 2445, dated October 27, 1800, to Binns. 
Also in the following letters patent of the United States, to wit: 
No. 120,026, dated October 17, 1871, to Henry W. Bradley. 
No. 121,161, dated November 28, 1871, to Leo Louis Amie Elie 

Pecat de la Peyrouse. 


29 No. 137,564, dated April 8, 1873, to Alfred Paraf (assignor). 
No. 145,840, dated December 23, 1873, to Joseph R. Brown 
(assignor). 


No. 148,767, dated March 17, 1874, to Budd Smith. 

No. 153,999, dated August 11, 1874, to William E. Andrews, and 
reissue thereof, No. 6737, November 16, 1875. 

No. 154,251, dated August 18, 1874, to Johu Hobbs. 

No. 154,272, dated August 25, 1874, to William L. Churchill and 
Jacob L. Englehart (assignors). 

No. 105,816, dated October 13, 1874, to George B. Van Brunt (as- 
signor). 

No. 166,955, dated August 24, 1875, to William E. Andrews. 

No. 169,008, dated October 19, 1875, to James P. Kennedy. 

No. 172,942, dated eee 1, 1876, to William E. Andrews. 

No. 179,883, dated July 18, 1876, to William E. Andrews. 

No. 188,428, dated March 13, 1877, to A. Smith. 

No. 188,42 9, dated March 13, 1877, to A. Smith and L. Smith. 

No. 187,327, dated February 13, 1877, to A. Springer. 

No. 195,297, dated September 18, 1877, to T. Mayer. 

No. 189,541, dated April 10, 1877, to William E. Andrews. 

11. And this defendant, further answering, and as a further de- 
fense to said bill of complaint, avers, upon information and belief, 
that the alleged invention or improvement set forth and claimed in 
said reissued letters patent No. 10137 or substantial and material 
parts thereof claimed as new had been long prior to the alleged in- 
vention or discovery thereof by the said Mége described in the fol- 
lowing printed publications, to wit: 

In Musprats’ Che:nistry, vol. I, pp. 413, 414, Figs. 255 and 256 ; 
also, same work, vol. II, pp. 625 and 626. 

In Chevrent’s Historie des Comaissance Chemique, published in 
Paris in 1868, p. —. 
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In Cent Traites, published in Paris in 1855, vol. 1, p. 450. 

30 In Traite de Chemie appleque auxarts, edited by Jean 
Baptiste Dumas, published in Paris 1828 and again 1846. 

In a work published by A. S. Hassels, entitled “Adulterations De- 
tected in Food and Medicine,” 2d edition, published in London in 
1860, pp. 297 to 300. 

In Thompson’s Chemistry of Animal Bodies, under the head of 
Ox Fat, p. 135. 

In Morfit’s Perfumery; its Manufacture and Uses, published in 
London in 1856, 2nd edition, p. 448. 

In A. J. Cowley’s Cyclopedia of Practical Receipts, published in 
London in 1862, 2d edition, p. 448. 

In Morfit’s Perfumery, Pomades, and Practical Chemistry, pub- 
lished by Patterson in Philadelphia, Pa., in 1853. 

In Watt’s Dictionary, article “ Glycervide,” vol. 2, p. 848, pub- 
lished in London in 1868. 

In Dictionary of Arts, Manufactures, and Mines, by Andrew Ure, 
M. D., published in New York in 1862, Appleton’s edition, vol. 5, 
article “ Suet,” and vol. 1, p. 607. 

In Ure’s Dictionary, vol. 2, p. 712, article “ Stearine Cold Press;” 
also same voluine, pp. 280, 282, 287, articie “ Oils ;” also same work, 
vol. 3, p. 815, article “ Oils;” p. 828, article “ Tallow Oil;” p. 828, 
“ Lard Oil;” also Ure’s Dictionary of Chemistry, article “ Butter.” 

In Encyclopedia of Chemistry, by James E. Booth, published in 
Philadelphia in 1850, p. 904, article “ Tallow.” 

In Parnell’s Applied Chemistry, published in London in 1844, 
vol. 2, p. 309, article “ Tallow.” 

In Henry Watt’s Dictionary of Chemistry, published in London 
by Longemons Gruncleo 1865 and 1869, vol. 5, p. 657, article 
“ Tallow.” 

In Chevrent’s Recherches Surles corps gras d’ origine animale, 
published in Paris in 1823. 

In Broode’s Manual of Chemistry, vol. 2, p. 1264. 

In a System of Chemistry by J. Murray, 2d edition, Edinburgh, 

1809, vol. 4, p. 699. 
31 In Manual of Chemistry, by Wm. Thomas Broode, London, 
John W. Porter, 1836, part III, pp. 1185 and 1186, pp. 1151 
and 1152, vol. 2, p. 1284. 

In a Manual of Chemistry, by Wm. Thomas Broode, London, John . 
Murray, 1819, “ Butter,” p. 437 and pp. 453 and 454. | 

In the Engineers’ and Mechanics’ Encyclopedia, ete., by Luke 
Herbert, London, Thomas Kelly, 1820, vol. 1, P. 305. 

In A General System of Chemical Knowledge, etc., by A. B. 
Tourerdy, translated by Wm. Nicholson, London, 1804, vol. 9, pp. 
243 and 244. 

In Perfumery; its Manufacture and Uses, etc., by Campbell 
Morfit, Philadelphia, 1853, pp. 74, 75, 84, 85, 86, 87, 88, 89. 

In the Elements of Experimental Chemistry, by William Henry, 
M. D., Philadelphia, 1831, vol. 2, p. 345. 

In Chemical News, London, 1861, December 21, vol. 4, p. 323, and 
vol. 3, p. 104; also vol. 15, p. 156, March 30, 1866. 
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In Mechanics’ Magazine, London, 1825, vol. 3, p. 96. 

In Artists’ Manual, by James Calbash, Philadelphia, 1814, article 
Oils, Animals, Fats. 

In Chemical Technology, ete., by D. F. Knapp, translated by E. 
Reynolds and Thomas Richardson, Philadelphia, 1848, vol. 1, pp. 
119, 125, and 125. 

In a Dispensary and Commentary on the Pharmacopeeias of 
Great Britain and the United States, by Rob’t Christian, M. D., 
etc., Philadelphia, 1848, pp. 268, 269. 

In Ure’s Dictionary, 1868, vol. 1, p. 355. 

In Appleton’s Dictionary of Mechanics, 1852, vol. 1, p. 218. 

In Report on the Paris Exposition of 1867, vol. 2, p. 122, J. L. 
Smith. 

In Mechanics’ Magazine, 1852, vol. 56, p. 245. 

In Traite de Chemie Applique aux Arts, per M. Dumas, Paris, 
1843, vol. 6, pp. 668, 669, 670, 671, 678, 679. 

In Traite Elementaire de Chemie Arganique, per M. Berthlot, 
Paris, 1872, pp. 284, 298, and 453, 458. 

In a Manual of Chemistry of the Carbon Compounds, by A. 

Schaylimnmer, F. R.S., London, 1872, p. 172; 1873, p. 174. 
32 In the English Encyclopedia, London, 1861, Arts and Sci- 
ences, vol. 6, p. 28. 

In acomplete Treatise on Perfumery, ete., by Prof. H. Jussance, 
Phiiadelphia, 1864, pp. 62, 60. 

In Chemistry Applied to the Manufacture of Soaps and Candles, 
by C. Morfit, Philadelphia, 1847, pp. 326, 340. 

In Guide Practical da Parfumerie, par D. A. D. Lunel, Paris, 1864. 

In a Dictionary of Chemistry, Mineralogy, and Geology, by James 
Mitchell, London, 1823, p. 106. 

In Dingler, vol. 59, p. 320, 1836, Rancid Butter made Fresh by 
Washing with Milk. 

In Dingler, 1848, vol. 107, p. 294, mutton and beef fat added to 
increase its hardness. 

In Dingler, vol. 116, Dp. 112. 

In Polytechnisches Central Blatt, 1855, p. 937. 

In the American Chemist, published in Philadelphia, in April, 


In the Cyclopedia or Universal ‘Dictionary of Arts, Sciences, and 
Literature, by Abraham Rees, published in Londen in 1819, Long- 
mon Ilurst, Rees, Orme & Brown, Paternoster row, vol. 34, article 
“Suet.” 

In the Edinburgh Eneyelopedia, conducted by David Brewster, 
first American edition, Piiladelphia, published by J. & E. Porter in 
1832, vol. 5, p. 777, article “ Chemistry —Fat.” 

In the London Encyclopedia, published in London in 1829, by 
Thomas Flagg, vol. 21, pp. 355, 356, article “ Suet.” 

In A System of Chemistry, by Thomas Thompson, Philadelphia, 
1818, published by A. Small, vol. 4, p. 335. 

In Guido Practique du Parfeumer Dictionaire des Cosmetiques et 
Perfumes, by Ado!ph Beuestor Lannel, edited by Eugene Lecroix, 
published in Paris, France, 1864. 
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a Griffith’s Dispensatory, Philadelphia, 1848, pp. 268, 269, and 
12. And this defendant, further answering and as a further de- 
fense to said bill of complaint, avers, upon information and belief. 
that the alleged invention set forth and claimed in said reissu 
letters patent No. 10137, or substantial and material parts thereof, 
was or were in public use and on sale throughout the United 
Jd States at the time of and for more than two years prior to 
the application for said reissued letters patent last mentioned, 
and at the time of and for more than two years prior to the applica- 
tion for said original letters patent No. 146,012, and that such use was 
known to and had by the following-named persons, of the following- 
named residences, and at the following-named places : 
By Allen Hay, of the city of New York, State of New York, at his 
“fat-rendering establishment” on First avenue, in said city. 
By James Pyle, of the city of New York, State of New York, at 
said city of New York. 
By Charles D. Moulton, of the city of Brooklyn, Stateof New York, 
at said city of Brooklyn. 
By Henry W. Bradley, of Plainfield, New Jersey, at Plainfield 
aforesaid. 
By Thomas Dunning, of Rye, Westchester county, New York, at 
New York city. 
By James S. Thayer, of Rahway, New Jersey, at Rahway afore- 
sald, 
By William Reynolds, of Rye, Westchester.county, New York, 
at New York city. 
By John E. Bass, of the city of Brooklyn, State of New York, at 
said Brooklyn. 
By Cook Brothers & McCord, of Thirty-eighth street, New York 
city aforesaid, at said city. 
By the Manhattan Oil Company, its officers and agents, of New 
York city aforesaid, at said New York city. 
By Charles Fitch, of Maiden Lane, New York city aforesaid, at 
said city. 
By Prof. Taite, of Jersey City, State of New Jersey, at said Jersey 
City. 
By L. D. Hibbard, of Tenth street, Long Island City, State of New 
York, at said city. 
By John Reardon & Sons, of Cambridge, in the State of Massa- 
chusetts, at said Cambridge. 
By Frederick Jackson, of Brighton, State of Massachusetts, at said 
Brighton. 
By Henry Eisner, of New York city aforesaid, ‘at said city and 
elsewhere. 
By Mrs. B. Davis, of Chicago, State of Illinois, at Bloomington, 
Ii}. 
34 By Mrs. John Haggard, of Bloomington, III., at Blooming- 
ton, Ill. 
By Mrs. Dr. Butterfield, of Ogden, Utah, at Bloomington, Ill. 
By Benjamin V. Page, of the city of Chicago, [ll., at Chicago afore- 
said. 
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By William Sprague, of the city of Chicago, IIl., at Chicago afore- 
said. 

By N. K. Fairbank, of the city of Chicago, II]., at Chicago afore- 
said. 

By Herbert F. Deane, of the town of Lake, Cook county, IIl., at 
the city of New York aforesaid. . 

13. And this defendant, further answering, denies that the said 
Hippolyte Mége, the said patentee, and those acting under him, have 
brought the invention patented in said reissued letters patent No. 
10137 into public use in various parts of the country, but, on the 
contrary, this defendant avers, upon information and belief, that the 
complainants have not worked and do not work the process set forth 
in said letters patent. the same being inoperative as aforesaid, but 
employ processes and means wholly different from those set forth 
and described in said letters patent. 

14. And this defendant, further answering, denies that it has in- 
fringed or is infringing said reissued letters patent No. 10137, at Chi- 
cago or elsewhere in the United States, by making, using, or vending 
to others to be used the improved material described in said reissued 
letters patent No. 10137, produced by treating animal fats so as to 
remove the tissues and other portions named in the specification of 
said patent, with or without the addition of substances to change 
the flavor, consistency, or color, as set forth in said patent, or by 
practicing the process described in said patent. This defendant 
admits that it is engaged in the business of rendering fat and press- 
ing the oil therefrom, but this is done by the use of old and well- 
known methods, and neither by the process nor with the resulting 
product set forth and claimed in said reissued letters patent No. 
10137. 

15. And this defendant, further answering, denies that the com- 

plainants have sustained damages, by reason of any act of this 
35 defendant, in the sum of $100,000 or in any sum whatever, 

and this defendant denies that the complainants are entitled 
to the relief prayed for in said bill of complaint. 

16. Without this, that there is any other matter or thing in said 
complainants’ bill of complaint contained material or necessary to 
make answer unto and not herein and hereby well and sufficiently 
answered, traversed, confessed and avoided, or denied is true to the’ 
knowledge or belief of this defendant. ; 

All which this defendant is willing to. aver, maintain, and prove 
as this honorable court shall direct, and humbly prays to be hence 
dismissed with his reasonable costs and charges most wrongfully 
sustained. 

[CORPORATE SEAL.| FAIRBANK CANNING CO., 
By NATHANIEL K. FAIRBANK, 


President. 
HILL & DIXON, 
Solicitors for Deft. 
L. HILL, 
T. S. E. DIXON, 
Of Counsel. 
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STaTe OF ILLINOIS,) - 
Cook County, ; —_ 


N. kK. Fairbank, being duly sworn, deposes and says that he is 
president of the defendant corporation, The Fairbank Canning Com- 


' pany, above named, and that he has read the foregoing answer and 


knows the contents thereof, and that the same is true of his own 
knowledge except as to matters which are therein contained stated 
on information and belief, and as to’those matters he believes them 


to be true. | 
NATHANIEL K. FAIRBANK. 


Subscribed and sworn to before me this 17th day of February, 
A. D. 1883. 
[SEAL. | EDWIN L. THURSTON, 
Notary Public. 


Endorsed: Filed Feb. 19, 1883. Wm. H. Bradley, clerk. 


36 Afterwards, to wit, on the fifth day of May, 1883, came the 

complainants, by their solicitors, and filed in said clerk’s 
office their replication to the answer of the defendant in said entitled 
causé; which said replication is in the words and figures following, 
to wit: 


37 Replication. 

United States Circuit Court, Northern District of Illinois. 

THe CoMMERCIAL MANUFACTURING COMPANY, 7 
solidated, and THs Nationa Darry CoMPANy 


Us. 
FAIRBANK CANNING COMPANY. 


In Chancery. 


The replication of The Commercial Manufacturing Company, Con- 
solidated, and The National Dairy Company, complainants, to the 
answer of Fairbank Canning Company, defendants. 


These repliants, saving and reserving unto themselves now and at 
all times hereafter all and all manner of benefit and advantage of 
exception which may be had or taken to the manifold insufficiencies 

of the said answer, for replication thereunto say that they will 
38 aver, maintain, and prove their said bill of complaint to be 

true, certain, and sufficient in law to be answered unto, and 
that the said answer of the said defendants is uncertain, untrue, and 
insufficient to be replied unto by these repliants, without this, that 
any other matter or thing whatsoever in said answer contained 
material or effectual in the law to be replied unto and not herein 
and hereby well and sufficiently replied unto, confessed and avoided , 
traversed or denied, is true; all of which matters and things these 
repliants are and will be ready to aver, maintain, and prove as this 
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honorable court shall direct, and humbly pray as in and by their 


said bill they have already pray ed. 
OFFIELD & TOWLE, 
Complainants’ Solicitors. 


(Endorsed :) Filed Mar. 5, 1883. W. H. Bradley, clerk. 


39 Afterwards, to wit, on the eighteenth day of February, 1884, 

in the December term of said court, 1883, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


THe CoMMERCIAL MANUFACTURING CoMPANY ef al. 
vs. In Chancery. 
FAIRBANKS CANNING COMPANY. 


Now come the parties, by their solicitors, and the complainants, 
by their solicitor, move the court to set this cause for hearing, and 
the defendant, by its solicitor, moves to extend the time for closing 
the proof herein; and, after hearing the arguments of counsel, the court 
overrules said motion to set for hearing and sustains said motion to 
extend time. 

It is thereupon ordered that the time in which the defendant is to 
close its proofs herein be extended tothe first day of June next, and 
that the complainants have twenty-five days thereafter in which to 
take rebutting evidence. 


40 Afterwards, to wit, on the third day of May, in the ad- 

journed March term of said court, 1884, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district Judge, is the following entry, to wit: 


Tue COMMERCIAL MANUFACTURING COMPANY, Con- 
’ 
solidated, et al. 
Us, 


-In Chancery. 
THe FairBANK CANNING COMPANY. J 


On motion of the defendant and upon affidavit filed, it is ordered 
that the defendant’s time to close its proofs herein be extended to the 
first day of August, A. D. 1884, and that complainants have uutil 
September first, 1884, to close their proofs. 


41 Afterwards, to wit, on the eleventh day of July, in the July 

term of said court, 1885, in the record of the proceedings 
thereof in said entitled cause, before Hon. Henry W. Blodgett, dis- 
trict judge, is the following entry, to wit: 


THE COMMERCIAL MANUFACTURING Company, Con- 
solidated, et al. | 

US, 
FAIRBANK CANNING CoMPANY. 


On motion, leave is hereby given the defendant to take further 
proofs herein, the same to be taken between the first and fifteenth 


-In Chancery. . 


Ir 
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days of September next, and it is ordered that said proofs be taken 
at the expense of the defendant, without regard to the result of this 
suit. Leave is also given said complainants to take further proof 
in rebuttal by the first day of October next. 


42 Afterwards, to wit, on the twelfth day of January, 1886, 

in the December term of said court, 1885, in the record of 
the proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge,and Hon. Henry W. Blodgett, district judge, 
is the following entry, to wit: 


CoMMERCIAL MANUFACTURING Company, Consoli- 
dated, et al. 
v. 
FAIRBANK CANNING COMPANY. 


In Chancery. 


Now come the parties, by their solicitors, and, this being set for 
hearing this day upon pleadings and proofs, now comes on to be 
heard, and, after hearing arguments of counsel in part, it is ordered 
that further hearing herein be postponed until to-morrow morn- 


ing. 


43 Afterwards, to wit, on the thirteenth day of January, 1886, 
in the December term of said court, 1885, in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, and Hon. Henry W. Blodgett, district judge, 
is the following entry, to wit: 
CoMMERCIAL MANUFACTURING CoMPANY, Consolli- 
ma et al. .: Chancery. 
FAIRBANK CANNING CoMPANY. 


Now again come the parties herein, by their soiicitors, and this 
cause again comes on to be heard upon the pleadings and proofs, 


‘and, after hearing additional arguments of counsel without reach- 


ing a conclusion, it is ordered that further hearing herein be post- 
poned until to-morrow morning. 


44 Afterwards, to wit, on the fourteenth day of January, 1886, 

in the December term of said court, 1885, in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, and Hon. Henry W. Blodgett, district judge, 
is the following entry, to wit: 


COMMERCIAL MANUFACTURING COMPANY, — 
meester’ al. -In Chancery. 

FAIRBANK CANNING COMPANY. | 
Now again come the parties herein, by their solicitors, and this 
cause aguin comes on to be heard upon the pleadings and proofs, 
4— 253 
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and, after hearing additional arguments of counsel without reach- 
ing a conclusion, it is urdered that further hearing herein be post- 
poned until to-morrow morning. 


45 Afterwards, to wit, on the fifteenth day of January, 1886, 

in the December term of said court, 1885, in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge,and Hon. Henry W. Blodgett, district judge, 
is the following entry, to wit: 


COMMERCIAL MANUFACTURING Company, Consoli- 
dated, et al. 
ated, et a In Chancery. 


v. 
FAIRBANK CANNING COMPANY. 


Now again come the parties, by their solicitors, and this cause 
again comes on to be heard upon the pleadings and proofs, and, after 
hearing the concluding arguments of counsel, the court takes the 
same under advisement. 


Afterwards, to wit, on the twenty-second day of March, 1886, the 
following opinion of Judges Gresham and Blodgett was filed in said 
clerk’s office; which said opinion is in the words and figures follow- 
ing, to wit: 


46 ‘THE COMMERCIAL MANUFACTURING Com gman scm) 
and ‘THe Nationa, Dairy Co. f 


v. 
l’AIRBANK CANNING COMPANY. J 


Before Gresham, C. J., & Blodgett, D. J. 


This suit is brought foran alleged violation of reissued patent No. 
10157, granted June 13, 1882, to complainant, assignee of Hippolyte 
Mege, for “an improved method of treating animal fats,” the orig- 
inal patent having been granted December 30, 1873, and reissued 
May 12, 1874, and again reissued September 24, 1878, before the 
reissue how in question. 

By the specifications it is claimed that Mege invented an improved 
means for transforming animal fat into butter, the process described 
resulting in artificially producing the natural work which is per- 
formed by the cow when it re-absorbs its fat in order to transform the 
same into butter. His process included nine steps, the first five of 
which only are in controversy in this case. Briefly stated, these 
steps are as follows: 

1. Neutralization of the ferments or germs of decay, which is done 
by plunging the suet or raw fat, as soon as possible after the death 
of the animal, into water containing 15 per cent. of sea salt and 1 
per cent. of sulphite of soda, where it was to remain not less than 
one hour nor more than twelve hours. ’ 

2. The raw fat or suet is then completely crushed by passing it 
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between cylinders, and from them under millstones, which 
47 completely bruises all the cells. This crushed fat is then 

placed in a vessel of well-tinned or enameled iron or baked 
clay, and this vessel placed in a water bath. ‘To about 100 kilo- 
grammes of fat there are added two liters of artificial gastric juice, 
nade by macerating *for three hours half the stomach, well washed, 
of a pig or sheep, with three liters of water and thirty grams of bi- 
phosphate of lime. The temperature of the mass of fat and gastric 
Juice thus contained in the vessel is‘then slowly raised to about 103° 
Fahrenheit (which is about the temperature of the stomach of do- 
mestic animals), from which the fats are obtained, and kept at that 
heat until the fatty matter is completely separated from the tissue 
in which it is held. When this is accomplished about one kilo- 
gramme of powdered sea salt is added to each hundred kilogrammes 
of fat,and the mass thoroughly stirred for about one-quarter of an 
hour, when the clear fat is drawn off. The fat thus drawn off must 
not have any taste of fat, but, on the contrary, must have the taste 
of molten butter. 

4. The molten fat thus obtained is placed in a vessel and this ves- 
sel placed in a water bath, where it is surrounded by water, which 
is kept at a fixed temperature of 86° F. for the soft fats or 98° F. for 
the harder fats, such as mutton fats, where the vessel remains until 
the stearine of this molten fat is crystallized or deposited in the form 
of teats in the middle of the liquid mass. The stearine having be- 
come hardened or crystallized, the oleomargarine remains mized 
with it in a liquid or semi-liquid condition. The mass is then placed 

in a centrifugal machine or hydro-extractor and the machine 
48 set in motion. The liquid oleomargarine is thrown off by 

the centrifugal force, while the hard stearine is retained in 
the cloths. A press may also be used for the purpose of separating 
the oil from the stearine, especially if the fat used is very soft. 

The patentee says the product of these steps in the process is a 
greasy matter of very good taste, which may replace the butter in 
the kitchen, where it is employed under the name of margarine, but 
that it may be transformed into more perfect butter by subsequent 
steps, which he describes, such as making the oil into an emulsion 
with a certain quantity of fresh cream and pepsin obtained from the 
mammary glands of a cow, but as this part of the process is not now 
———- it is needless.to give it in further detail. 

he claims of the patent are : 

1. The improved material herein described, produced by treating 
animal fats so as to remove the tissues and other portions named, 
with or without the additions of substances to change the flavor, 
consistency, or color, as set forth. 

2. The process herein described of treating animal fats in the pro- 
duction of oleomargarine, the claims of the present reissue being 
substantially the same as those of the original patent—that is, after 
two reissues,‘in which different claims were made from those of the 
original patent, the owners of the patent have by this reissue gone 
back to the original claims. 
The defenses interposed are: 


28 THE COMMERCIAL MAN’FG CO., CONSOLIDATED, ET AL. VS. 


I. That the patent had expired before the last reissue thereof by 

reason of the expiration of certain foreign patents granted to Mege 
for the same invention. 

49 II. That the present reissue, if it has not expired, is other- 
wise invalid because of the surrender of the original patent 

and taking two reissues, with new and different claims, on the ground 

that the original was defective and did not describe the invention, 

and that the patentees are now estopped from returning to the origi- 

nal specifications and claims as their patent. 

I[f. ‘That the defendants do not infringe the process described in 
the reissued patent. 

It is conceded that Mege, who was a scientist of much merit ana re- 
pute in France, comes years before the application for his patent in this 
country, set about a series of experiments for the purpose of obtaining 
a healthful and yet cheaper fat for the use of working people in that 
country in the place of the poor butter then used by them or to take 
the place of butter, which they were not able to buy, and as the re- 
sult of such experiments he discovered that the fat of beef animals 
and the fat of butter were substantially identical. 

Of the utility of Mege’s discovery Professor Henry Morton, presi- 
dent of the Stevens Institute of Technology of New Jersey, whose 
testimony is found in the record, says: 

“There is, of course, a difference in the improved product de- 
scribed and claimed in the Mege patent, according as it is made with 
or without the addition of materials affecting its color, consist- 
ency, and flavor. I will therefore refer to each of these conditions 
separately. When the improved product of Mege, without these 
additions referred to, is compared with ordinary dairy butter we find 

it to be substantially identical therewith as regards its main 
50 constituents and its general consistency and character; both 

products, then, consist substantially of mixtures in nearly the 
same proportions in either case of stearine, margarine, and oleine, 
and both are unctuous solids, varying in consistency, being quite 
solid near the melting point of ice, quite fluid at a temperature of 
about 90, and more or less soft and plastic at intermediate tempera- 
tures. The Mege product, however, differs from dairy butter, in the 
first place, as to itscomposition by reason of the presence in the dairy 
butter of several substances not found in the Mege product. Thus 
the dairy butter contains about five per cent. to six per cent. of the 
peculiar fat known as butyrine; it also-contains a smaller amount of 
caseine, some trace of albumen; also extremely minute quantities — 
caprilin, caproilin, and caprylin. None of these substanees would 
be present in the Mege produ¢t as above referred to, which would 
therefore lack peculiar flavor due to the presence of these products. 
The amount of water and salt would also, as a rule, be greater in 
dairy butter than in the Mege products. There would also be a 
difference In consistency, inasmuch as the dairy butter would not 
constitute a homogeneous mass of fatty substance, but would be a 
solid emulsion of such fatty substance, in which the same existed as 
minute spheroids or particles of the said fatty substance separated 
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, 
from each other by an aqueous fluid consisting of water holding in 
solution salt and traces of albumen and caseine. 
“When the Mege product has been converted into a more perfect 
butter, as he calls it, by the addition of certain substances, as 
51 indicated by him, it will then contain all or nearly ail of the 
materials found in dairy butter, though not in exactly the 
same proportions; all these distinctive matters being, as a rule, 
presentin smaller proportions in the Mege product than in the dairy 
butter. . 
* * * * * * baad 


“ As articles of food, the Mege product and ordinary dairy butter 
are only distinguishable by characteristics which are variations of 
degree. Thus the Mege product in its simplest form would have 
less flavor and a less agreeable consistency than good dairy butter, 
while, on the other hand, its freedom from disagreeable flavor would 
render it superior to a low or poor grade of dairy butter. When the 
flavoring materials were added the Mege product would then be 
extremely difficult to distinguish from the best dairy butter, but, as 
compared with a very fine and highly flavored dairy butter, would 
be lacking in flavor. As regards wholesomeness, I do not think 
there would be any difference between the Mege product in either 
of its conditions and ordinary good dairy butter, though the Mege 
product would be the better in this respect than a strong or rancid 
quality of dairy butter. The same remark applies to the nutriti- 
tiousness of the materials compared, while as regards palatabieness 
the Mege product would, I think, hold an intermediate place be- 
tween the highest and the lower grades of dairy butter, being better 
than the low grades and not quite equal to the highest in this re- 
spect.” 

Upon the process for utilizing his discovery Mege obtained for- 
eign patents as follows: In France, July 15, 1869, for fifteen years ; 

in England, on July 17, 1869; in Austria, on October 31, 
52 1869, which expired May 26, 1876, and in Bavaria on April 

8, 1873, which expired April 8, 1876. The application for 
the issue of patent in the United States was made December 13, 
1873. 

Under the first point raised by the defense, it is now insisted that 
the patent granted to Mege in this country had expired in this 
country before this suit was commenced, pursuant to the terms of 
section 4887, Rev. Stat. of the United States, because the Batarian 
and Austrian patents having expired in April, 1876, and therefore 
that this patent, being for the same invention, expired at the same 
time, while it is contended on the part of the complainant that the 
American patent now before us is for a process different from that 
described in the other foreign patents and stands as an independent 
patent, to run seventeen years from the date of the original patent. 

It is urged on the part of the defendants that Mege had estopped 
himself from denying the identity of the American and foreign 
patents— 

First. Because his attorney, Mr. Seward, in his letter to the Com- 
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missioner of Patents of October 31, 1869, inclosing the application 
of Mege for the United States patent, says: “I am informed that a 
French patent for this process was issued to Mr. Mege October 2, 
1869.” 

Second. Because Mege on making the application for his patent 
in this country made and filed in the Patent Office an affidavit, in 
which occurs the following statement: “I am the inventor of the 
improvement for transforming animal fats into butter referred to in 

said application; that French letters patent were duly issued 
53 to me therefor on the 15th day of July, 1869, and that I have 

caused the above application to be made for the issuance of 
letters patent of the United States for the said improvement.” 

We think there can be no doubt, from the proof in the case, both 
Mege and his solicitors, who are men of high standing in their pro- 
fessions, thought at the time the original patent was applied for that 
they were covering the substantial process which Mege had patented 
abroad, but if these parties were laboring under a mistake their rights 
ought not to be defeated or seriously abridged by such mistake, and 
we therefore feel compelled to examine the proof as to the identity 
of the foreign and American patents. 

We have already stated the steps in the process of the American 
patent, and a comparison of these with the foreign patents will, as 
it seems to us, best settle this question of the identity between this 
patent and Mege’s foreign patents. Mege’s Bavarian patent was 
granted April 8, 1873, and in his specifications he says: 

“The new modes of procedure described herein consist both of 
chemical and physiological processes. * * * They are especially 
intended to benefit the navy and the less wealthy classes by furnish- 
ing excellent edible and preservable fats at a price considerably lower 
than that of present similar products—for instance, butter and the 
finer grades of fat. : 

* + * . * * « 

“The new procedure depends on the following conclusions of 

modern science: 1, that the mal-odorous, colored, acid, and rancid 

ingredients are not originally contained in the crude fats as 
o4 they occur in nature; 2, that these harmful substances are 

developed by the activity of the organized tissues under the 
influence of fermentation, heat, and chemical agents; 3, that the 
fats of milk—termed butter—consist only of the immediate fat, which 
is altered first by a cellular tissue, and then by the organized tissue 
of the udder. By utilizing these principles in industrial pursuits or 
in domestic economy there is obtained from tbe crude fat and the 
tallow— 

“A,a pure fat without the customary fatty smell and taste, which 
does not stick to the palate and which resembles the fatty bodies 
most desired for eating purposes. 

“ B, stearine for candles. 

“©, as a residue, common tallow. 

“TD, this fat, really identical with the fat of butter taken from its 
source before it has been changed in the milk gland, can be made 
into different kinds of butter, which, although prepared by an arti- 
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ficial process, is really butter, and differs only from the ordinary 
butter by keeping fresh for a much longer length of time. 

“The means employed in the new preparation of these partly new, 
partly old, products constitute in their details and in their entirety 
the invention which we claim as our property. They are as follows : 

“1. Washing and crushing.—The crude fat is ex to a jet of 
cold water between the conical cogs on two iron cylinders ; it is finely 
subdivided by the current of water and the pressure, and falls thence 
into a tank, where a current of cold water completes the wash- 

ing. 
55 “2. Artificial digestion —This fat, now freed from all soluble 

animal substances, is mixed with artificial gastric juice 
(stomach of the pig or sheep in acidulated water) to the extent of 
immersing it completely or to 1,000 kilo. of fat, 300 kilo. of water, 1 
kilo. bicarbonate of sodium, and two stomachs (pig or sheep) are 
added. This mixture is then kept at the temperature of the animal 
body (by means of steam-pipes or otherwise) until all the molten 
fat has been dissolved by the pepsin or the stomachs, and appears 
in a clear layer on the surface. It is allowed to settle or it is de- 
canted and the process repeated in order to extract all the fatty con- 
stituents, which now have lost the odor of animal fat, but have ob- 
tained a particular taste. The residue is tallow. 

“ 3. Cooling.—The fluid fat is poured into vessels which have an 
opening at the bottom and contain a layer of tepid water; they are 
covered, and, whenScrystallization has occurred in consequence of 
cooling, the water is drawn off through the opening, the vessel is 
inverted, and the cake is allowed to fall on a table. 

“4. Pressure.—This operation is intended to separate the hard con- 
stituent which makes the fat granular, congeal rapidly, and stick to 
the palate. The cooled fat is cut into slices about one-inch thick 
und put into a cloth between hot plates of a press. The portion 
which runs off is a mixture of margarine an oleine, resembling 
lard in composition and of about the taste of fresh butter. The 
solid residue taken out of the cloth is good stearine, fit for making 

candles immediately.” 
56 Here we have the directions of the Bavarian patent for pro- 

ducing the Mege product, consisting, first, of crushing between 
cogged cylinders and washing, by which it is “ finely subdivided.” 
The American patent says “ a complete crushing is necessary under 
millstones,” so that it would seem there is only a difference in de- 
gree in the Bavarian and American processes as to the crushing. 
‘The American process says the fat must be completely crushed so as 
to bruise all the cells. The Bavarian patent says it is to be finely,sub- 
divided by the current of water and by crushing between the con- 
ical cogs of iron cylinders. 

In both patents Mege uses the word “ crushing ” as the title or 
heading for his directions. The directions for the artificial diges- 
tion are the same for the two patents, except that in the Bavarian 
he does not instruct specifically how to make the artificial gastric 
juice. He simply says it is “the stomach of a pig or sheep in 
acidulated water;” but the proof in this case shows that the mode 
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of making artificial gastric juice was weil known in the arts before 
the date of Mege’s invention, and he undoubtedly assumed that the 
persons who would attempt to use the process covered by his patent 
would have sufficient physiological and chemical knowledge and 
skill to make artificial gastric juice. The American patent also 
states that the fat while in the process of digestion is to be kept at a 
temperature of 103° F., while the Bavarian patent says it is to be the 
temperature of the animal body; but the proof in this case’ shows 
that 103° F. is the temperature of the animal body, so it 
o7 would seem there is no substantial difference between the 
processes of digestion described in the two patents. The third 
step in the Bavarian patent is entitled “ cooling,” the process of 
which is pouring the clear liquid fat into vessels which have an 
opening at the bottom and containing a layer of tepid water, where 
they are covered and remain until crystallization has occurred in 
consequence of the cooling. He does not give specifie directions as 
to the temperature at which the fat is to be kept during the crystal- 
lizing process, but evidently leaves that to the skill of the operator, 
assuming that he will sufficiently understand by the use of the word 
crystallization what the process must be. The next step after crys- 
tullization is the separation of the oléo and margarine from the 
crystallized stearine, and this in the Bavarian patent is accomplished 
by pressure between the hot plates of a press... Inasmuch as the cen- 
trifugal machine or the hydro-extractor and the press are analogous 
devices for accomplishing the same results—that is, of expelling the 
liquid or fluid contents from the mass—there is no essential differ- 
ence between the Bavarian and American patents in this step of the 
process. The Bavarian patent is also silent as to the neutralization 
of the ferments or germs of decay, but it can hardly be possible that 
any person would enter upon the ‘manipulation of animal fat without 
sufficient common knowledge and skill to know without instruction 
by the specific terms oi the patent that in order to produce sweet 
and pure oil or fat the process of fermentation and decay must 
be prevented ; so that, taking the Bavarian patent as a whole, 
58 there would seem to be such an identity in the processes de- 
scribed as to make them essentially the same. Probably be- 
cause Mege assumed that whoever would attempt the transforma- 
tion of crude fats under his process in Bavaria would possess more 
knowledge or experience in regard to the handling of fats than he 
assumed would be known in this country as a matter of general 
knowledge, he deemed it necessary in his American patent to give 
more minute and specific directions in regard to some of the steps 
of the process than he did in his foreign patents ; vet we think there 
can be no doubt that he has substantially described the same process 
in both patents. 

In the Austrian patent issued to Mege October 31, 1869, he de- 
scribes the first process under the title of “ Perfect Washing,” which’ 
he says is done “by crushing the fresh fat just taken from the 
animal between rollers under ra spray of fresh water.” The second 
step, “ Artificial Digestion,” consists in mixing the crushed fat “ with 
artificial gastric Juice (maceration of a pig’s stomach in acidulated 
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water) in sufficient quantity to immerse it, and the mixture is kept 
at the temperature of the animal body until the fat appears ina 
clear layer on the surface.” Here we have the same process as 
in the American patent, except that the directions for crushing 
do not include grinding or crushing under millstones, and he 
gives no recipe for making artificial gastric juice, except that 
of the maceration of a pig’s stomach in acidulated water, which 
we must infer he assumed was a sufficient direction to enable 
an ordinarily intelligent person skilled in the art of 
o9 manipulating or handling fats to make the gastric juice. 
The directions for crystallization require the clear fluid fat to 
be poured into a vessel with an opening at the bottom and contain- 
ing a layer of tepid water. The vessel is then covered, and when 
the cooling and crystallization have taken place the cooled mass is 
turned out, cut in slices, and placed in canvas bags and pressed 
between warm plates, by which method he says there is obtained 
about sixty per cent. of a fatty body resembling butter and identical 
in composition with lard, but free from odor and of a perfectly pure 
taste. The French and the English patents give substantially the 
same description for the process as is contained in the Austrian and 
Bavarian patents. All the steps of the American patent, with the 
exception of the neutralization of the ferments, are specifically 
called for and described, although, perhaps, not with all the minute 
directions which are found with the American patent. All the 
proofs agree that. Mege was a man of inventive genius and high 
scientific acquirements, and it can hardly be possible that if between 
the time he took out the French, English, and Austrian patents, in 
1869, and the Bavarian patents, in April, 1573, and the time when 
he applied for his American patent, in December, 1873, he had dis- 
covered any substantially new and material addition to the process 
covered by those foreign patents he would not have specifically 
named and stated wherein the American differed from the foreign 
patents. As already said, it seems clear from Mege’s own statements 
and those of his solicitors that the purpose was to cover by the 
American patent what had been covered by bis French patent 
60 of 1869, and we cannot believe that if anything in addition to 
this foreign patent had been intended to be introduced into 
the American patent it would not have been stated in some explicit 
terms; and there can be no doubt that the French, Austrian, and 
Bavarian patents are substantially identical. 

The scientific experts called by the complainant, Professors Mor- 
ton, Chandler, and Wheeler, have testified that they do not think 
the invention described in the American patent is found in either 
of the foreign patents. Their reasons for such conclusion, briefly 
summarized, are— 

1. That the crushing spoken of in the foreign patents is not so 
complete and thorough as that called for by the American patent, 
where the fat is to fall from cylinders under millstones, which shall 
completely bruise all the cells. 

2. That in the American patent the digestion is to be accom- 
plished with a less quantity of gastric juice than is called for by the 
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foreign patents, as the foreign patents say the crushed fat is to be 
immersed in the artificial gastric juice. 
*) 


3. That by the American patent the temperature may be raised 
above 103° F., “so that the matters shall completely separate,” while 


the foreign patents limit the degree of heat to the temperature of 


the animal body. 

4. That in the foreign patents the process of cooling is allowed to 
proceed to such a point that the mass can be cut in pieces or slices, 
while in the American patent the product is not allowed to cool so 

as to become rigid, but is retained at a temperature of about 86. 
Gl With all due respect to the opinions of these eminent chem- 

ists, we must say that the points of difference suggested by 
their testimony are purely and wholly differences in degree. The 
necessity of crushing is stated in all the patents, both American and 
foreign. The degree of crushing would obviously affect the quantity 
of oil extracted from the fat by the process of digestion, as the only 
object of the crushing is to release the fat from the tissues in which 
it is held in its natural condition. The necessity for thorough and 
minute comminution is one that would suggest itself from any 
operative’s common knowledge. Any man who had intelligence 
enough to know the uses of his own teeth would know the neces- 
sity of the complete comminution of any article to be subjected to 
the processes of digestion or the action of the gastric juice. It 
would hardly require a scientist to instruct an operative that the 
more finely a substance is comminuted the more direct and prompt 
would be the action of the gastric juice and the processes of diges- 
tion. 

As to the differences in the process of digestion between the 
American and foreign patents, it would seem to be true that the 
measured quantity of gastric juice directed to be used in the Ameri- 
can patent is less than that called for by the foreign patents, because 
he gives specific directions as to the number of liters of gastric juice 
for 100 kilogrammes of fat in the American patent, while in the 
foreign patent he says the fat must be maanenlite the gastric juice ; 

but the proof shows that the formula for the gastric juice in 
62 the American patent gives a more potent and effective pro- 

duct, and we presume Mege may, by his experience and 
practice under his patents, have ascertained at the time he took the 
American patent that the process of digestion could be accomplished 
with a less quantity of gastric juice than was described in bis first 
patents, but this is only a difference in degree, and with a larger 
quantity of gastric Juice and not’ so complete comminution about 
the same result would probably be obtained as with complete and 
thorough crashing of all the fat cells and a smaller quantity of gas- 
tric Juice, especially if made stronger or more potent, so that the 


difference in the American and foreign patents in that regard seems | 


to us wholly im naterial and unsubstantial. 

As to the claim that these witnesses find in the American patent 
permission to raise the temperature above 103° F., we do not think 
it is well founded when the whole of Mege’s specifications in his 
American patent are considered. Under the third head, “ Concen- 


os 


i. 
i 
: 


THE FAIRBANK CANNING Cu. 


trated Digestion,” Mege says “when the fat has descended in the 
vessel he melted it by means of an artificial digestion, so that the 
heat does not exceed 103° F.” «Further on, in the same paragraph, 
he says “he slowly raised the temperature to about 103° F., so 
that the matter shall completely separate.” Taking these two ex- 
pressions together, it seems to us the first limits the second, and that 
the directions of the patent are specific not to raise {he temperature 
: above 103° F. Certainly the, language, “I slowly raise the 
63 temperature to about 103°, does not authorize raising the 

temperature above that point, when the distinétion imme- 
diately before is that it must not exceed 103° F.; and when we con- 
sider this language of the specifications in the light of the testimony 
in the case which shows thut gastric juice is destroyed whenever its 
temperature is raised much abuve 103° F. we think there can be 
no doubt that the eminent scientist who devised this process in- 
tended to keep within the limits in which his gastric juice would be 
operative for the purposes of digestion. 

The last and final distinction that the foreign patents contem- 
plated, a cooling’of the mass below 86° or until it had become stiff 
so that it could be handled and cut before the pressure was applied 
for the purpose of separating the oleomargarine from the stearine, is 
a distinction, as it seems to us, without a difference. If the stearine 
had become crystallized in the mass, although it might at one time 
have been cooled below 86°, when it was sliced and placed between 
the warm plates in the press, the oleomargarine would again become 
liquid and flow out under the action of the warm plates and the 
press, so as to secure the separation, and that such was the result is 
sufficiently established by the statements in the foreign patents, 
notably the Austrian and English, that about 60 per cent. of a mixt- 
ure of margarine and oleine of a composition identical with lard, 
but of superior flavor, was obtained by the pressure, — would seem to 
show in the light of the proof in this case that he obtained as large 

a product as is obtained by the process of the American pat- 
64 eut. A fair test of the question as to whether the American 

patent is anticipated by the foreign patents or is included in 
them, we think would be: Were a person in this country, after the 
issue of the present American patent, to commence the manufacture 
of oleomargarine by the precise process described in the Bavarian or 
Austrian patents, supposing that process had not been patented 
abroad, would the courts refuse an injunction to restrain the use of 
the process on the ground that it infringed that covered by the 
American patent? We can hardly deem it possible that any intel- 
ligent court would deny an injunction if applied for under such 
circumstances, and we think this fairly illustrates the relation of the 
foreign to the American patent. 

As to the question of infringement, it is stipulated into the record 
of this case that the defendant in its factory “ first runs the fresh 
beef fat, which has been packed with ice during the preceding 
night, through a hasher, where it is thoroughly hashed and is com- 
minuted, and then melts the hashed fat in a jacketed kettle at a 
temperature ranging from 120° to 130° F., the fat being thor- 
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oughly agitated by mechanical stirrers while melting, and salt 
being mixed with the fat while it enters the kettle, and then when 
settled the melted fat is drawn off into other kettles, when the 
temperature is raised about five degrees and maintained about three 
hours, when the fat is put into seeders, which are kept in a room at 

a temperature of 84° to 86° F. until it granulates and thickens, 
65 when the stock is put into cloths holding three pounds each in 

a flat cake seven by ten inches and oneinch thick. Eight of 
these are placed on an iron plate and then an iron plate in alterna- 
tion tu seventy-five rows of cakes and plates and put into a press ; 
then the oil is squeezed out by pressure in the press and runs into 
a tank,from which it is pumped through pipes into a kettle in the 
same room and temperature, where it remains several bours and is 
run into tlerces, 

The scientific experts for complainant say that this process is 
identical with that covered by the American patent; that the higher 
temperature at which the rendering or melting is done is the equiv- 
alent of the digestion called for by the patent, and that the processes 
of crystailization or seeding and separation by pressure are substan- 
tially the same. 

We do not think it necessary to decide whether the process used 
by the defendant and that covered by the patent are identical or 
substantially so, because our view of the first question raised by the 
defendant must be decisive of the case; but it would seem to the 
unitiated certainly that there is room for a wide difference between 
the physiological process which Mege describes and directed should 
be pursued and the mere rendering process at a low temperature 
which the defendant followed. A reading of Mege’s several patents, 
with his introductory remarks in regard to the nature and character 
of his invention, impresses us with the conviction that he thought 

his was a physiological process and dependent upon physio- 
66 logical principles; that his process of digestion by means of 

artificial gastric Juice at the temperature of the animal body 
was an essential step in the production of the article which he de- 
signed should take the place of butter, while all the witnesses in 
this case agree that the product of the defendant’s process, while it 
is pure fat, is odorless and tasteless, which is not the product which 
Mege intended should result from the practice of his process, as he 
says the product of his process'should have the taste of almond or 
of fresh butter. Without, therefore, further discussing the question 
of infringement, we simply say that we find that the complainant’s 
patent expired April, 1876, by the expiration of the Bavarian and 
Austrian patents. 

The bill is therefore dismissed for want of equity. 


Mess. Offield & Towle, sol. for comn’t. 
Mr. B. F. Thurston & Mr. T. D. Lincoln, of counsel. 
Mess. Hill & Dixon, sol’rs for def ’ts. 


Endorsed: Filed M’ch 22,1885. Wm. H. Bradley, clerk. 
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67 On the same day, to wit, on the 22nd day of March, in the 

adjourned March term of said court, 1886, in the record of 
the proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Decree. 


COMMERCIAL MANUFACTURING COMPANY 
v. ; {n Chancery. 
FAIRBANKS CANNING COMPANY. 


The court, having considered and being now fully advised upon 
the matters heretofore submitted herein, finds the equities with the 
defendant and orders that the bill of complaint herein be dis- 
missed at the costs of the complainant. It is thereupon considered 
and adjudged by the court that said bill of complaint be dismissed 
at the costs of the complainant for want of equity, and that said 
defendant do have and recover of said complainant its costs in this 
behalf expended, amounting to — dollars and — cents, and that it 
have execution therefor. 

And thereupon the complainant prays an — herefrom to the 
Supreme Court of the United States, which is allowed upon the filing 
by said complainant of a bond in the penal sum of one thousand 
doliars, with surety to be approved by the court. 


68 Afterwards, to wit, on the twenty-first day of May, 1886, 

there was filed in said clerk’s office an appeal bond in said 
entitled cause; which said appeal bond is in the words and figures 
following, to wit: 


Know all men by these presents that we, the Commercial Manu- 
facturing Company, Consolidated, and the National Dairy Company, 
as principals, and James M. Davis, as surety, are held and firmly 
bound unto Fairbank Canning Company in the full and just sum 
of one thousand dollars, to be paid to the said Fairbank Canning 
Company, its certain attorney, executors, administrator or assigns ; 
to which payment, well and truly made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, by these 
presents. | 

Sealed with our seals and dated this twenty-first day of May, in 
the year of our Lord one thousand eight hundred and eighty-six. 

Whereas lately, at a term of the United States circuit court for 
the northern district of Illinois, in a suit depending in said court 
between The Commercial Manufacturing Compa ny, Consolidated, and 
The National Dairy Company, complainants, and Fairbank Canning 
Company, defendant, a decree was rendered against the said The 
Commercial Manufacturing Company, Consolidated ; and The Na- 
tional Dairy Company and the said The Commercial Manufacturing 
Company, Consolidated, and The National Dairy Company having 

obtained an appeal and filed a copy thereof in the clerk’s 
69 office of the said court to reverse the decree in the aforesaid 
suit, and a citation directed to the said Fairbank Canning 
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Company, citing and admonishing it to be and appear at a Supreme 
Court of the United States to be holden at Washington the second 
Monday of October next: 

Now, the condition of the above obligation is such that if the said 
The Commercial Manufacturing Company, Consolidated, and The 
National Dairy Company shall prosecute their appeal to effect and 
| answer all damages and costs if they fail to make their plea good, 
a then the above obligation to be void ; else to remain in full force and 
a virtue. 


THE COMW’L MANUFACTURING COM- . 
PANY, ConsoLIDATED, SEAL. | 
By WILLIAM REMSEN, V. Pres’t. SEAL. 
i THE NAT'L DAIRY CO., SEAL. 
i By JAMES M. DAVIS, Treas. 
i JAMES M. DAVIS. [SEAL. ] 


Sealed and delivered in presence of— 
MYRON H. PHELPS. 
As to W. R., V. Pres’t. 
HENRY REMSEN. 


Approved by— 
H. W. BLODGETT, Judge. 


Endorsed: Filed May 21,1886. Wm. H. Bradley, clerk. ' 


70 Testimony of John Connolly. 


United States Circuit Court, Northern District of Illinois. 


THe COMMERCIAL MANUFACTURING CoMPANY, act 
solidated, et al. 


a | -In Chancery. 
FAIRBANK CANNING COMPANY. | | 


At Chicago, in the northern district of Illinois, on this 30th day | 
of April, A. D. 1883, at 10 o’clock a. m., before me, Frederick C. | 
| Goodwin, a notary public within and for Cook county, IIlinois, re- 

siding in Chicago, in said district, at my office, room 14, No. 69 
Dearborn street, Chicago, I]linois: 

Present: C. Kk. Offield, Esq.,on the part of said complainants, and 
T. 8. E. Dixon, Esq., on the part of said defendants; and thereupon 
the following proceedings were had before me in said cause pur- 
suant to notice hereto annexed: 

Complainants’counsel here offers in evidence a certified copy of 4 
the articles of incorporation of one of the above-named corporation 
complainants, viz., Commercial Manutacturing Company, Consoli- 
dated, and requests the notary to identify it with this record and 
mark the same Complainants’ Exhibit No. J. 

Complainants’ counsel offers in evidence also certified copy of the 
articles of incorporation of the other corporation complainant, viz., 

The National Dairy Company, and requests the notary to identify 
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- = this record and mark the same “ Complainants’ Exhibit 
No. 2.” 

Complainants’ counsel here offers in evidence certified copy of 
reissued letters patent granted the above-named corporation com- 
plainant, Commercial Manufacturing Company, Consolidated, dated 
June 13, 1882, and No. 10137, for improvement in treating animal 
fats, upon which patent the above-entitled suit is brought, and re- 
quests the notary to identify it with this record and mark the same 
“ Complainants’ Exhibit Mege patént.” 


71 Complainants here call Joun CoNNOLLY as a witness in 

their behalf, who, being first duly sworn to tell the truth, the 
whole truth, and nothing but the truth, deposes as follows in answer 
to interrogatories propounded by C. K. OrFigELp: 


Q. 1. Please state your name, age, residence, and occupation. 

A. John Connolly ; 26; 2818 Emerald avenue, Chicagé; I have 
charge of the melting of oleomargarine; work for Mr. Dickson, of 
the National Dairy Company. | 

Q. 2. The National Dairy Company is one of the complainants in 
this suit, is it not? 

A. Yes; I believe it is. 

Q. 5. Are you familiar with the manufacture of oleomargarine 
oil for butter purposes; and, if so, when did you first become 
familiar with such manufacture ? 

A. Yes; three years and a half ago. - 

Q. 4. Did you ever work for the above-named defendant, “ The 
Fairbank Canning Company ;” and, if so, when and where did you 
work for that company and in what capacity ? 

A. I worked two months for them at the Union Stock Yards and 
had charge of the melting process and settling. 

Q. 5. What two months did you work for this defendant ? 

A. June and July, 1882. | 

Q. 6. What was the principal, if not the sole, business of “ The 
Fairbank Canning Company,” of which you had personal knowledge, 
during the months of June and July, 1882? : 

A. I had nothing to do with anything but melting the oil. 

Q. 7. From what was the oleomargarine oil manufactured or made 
by “ The Fairbank Canning Company ” during the months of June 
and July, 1882—what kind of fat? 

A. Beef fat. 
72 Q. 8. Please begin at the beginning and in your own lan- 
guage and way describe the exact process or method used by 
the defendant, “The Fairbank Canning Company,” in making or 
producing their oleomargarine oil during the months of June and 
July, 1882? 

A. First took the fat, washed it and trimmed it, and put ice onto 
it, cut it up in pieces, hashed it, melted it, then — in a jacketed kettle 
melted by means of steam going into the jacket. When it is melted, 
settled, drawn into a settling kettle, stands four hours in a settling 
kettle; drawn off into what is called seeders, allowed to set there 
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about three days, then put in bags, pressed, then it is put into tierces 
and sent off for butter purposes, so far as I know. 

Q. 9. While this fat is being melted in the melting kettles, please 
‘state whether or not it it allowed to remain quiet while being 
melted. 

A. No; it is agitated around. 

Q. 10. By what means agitated ” 

A. By agitators run by steam-engine; goes constantly around until 
it is all melted. 

Q. 11. What, if anything, is put or thrown into these melting 
kettles while the fat is being thus agitated and melted ? 

A. Salt. 

q). 12. How fine was this fat hashed, as you term, before it was 
placed or descended into the melting kettles? 

A. Into a fine pulp, as fine as could be. 

Q. 13. At what temperature did you melt this pulp or fat during 
the months of June and July, 1882, at defendant’s establishment ? 

A. 120°; about that. 

Q. 14. 120° Fahrenheit by your thermometer, do you mean ? 

A. Yes. . 

Q. 15. Was there water in this jacketed kettle into which the 
steam went to heat the kettle, or was there simply steam in the 
jacket ? 

A. There was water. 

Q. 16. At what temperature was this oil kept after being drawn 
into what you have called seeders ? 

A. The room was kept 85° where it was put. 
73 Q. 17. In what condition did this oil become while it stood 
in the seeders, and at the time it was put into the bags ? 

A. Granulated about at the heat of 80°. | 

Q. 18. What was this oil put into the bags and pressed for ; what 
was the reason of it? 

A. To get the oil from stearine. 

Q. 19. What was done with the stearine ? 

A. It was packed in hogsheads. 

Q. 20. The Union Stock Yards, where you did this work for the 
defendant corporation in June and July, 1882, are in this State and- 
within a few miles of Chicago, are they not? 

A. Yes. 7 

Q 21. Please state whether or not this oil, when it came from the 
presses, after its separation from the stearine, was sweet and pure in 
its taste and flavor, or whether it had any tallow taste about it, as 
manufactured by you, as described, in June and July, 1882? 

A. It was sweet and had no taste of tallow. 

Q. 22. Please state what were your instructions, if any, as to the 
temperature at which you should melt the fat in June and July, 
1882, and whether or not you used a thermometer by which to 
regulate such temperature ? 


(The first part of the above question objected to because calling 
for what witness was told by others and because it is incoipetent.) 
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A. When I went to “ Fairbanks Canning Company ” I was in- 
structed by Mr. Dean to melt the oil at about 120° or as low as I 
possibly could. He gave me a thermometer to regulate the tem- 
perature. 

Q. 23. Who was Mr. Dean ? 

A. The superintendent, the boss of the factory. 


Adjourned until Tuesday morning, May 1, 1883, at 10 o’clock 
a. m. : 


74 Met pursuant to adjournment. 
| Present: T. S. E. Dixon, for defendants, and C. K. Offield, 
for complainants. 


Cross-examination by T. S. E. Dixon: 
C. Q. 1. When did you first do any work for the National Dairy 


Company ? 

A. About two years ago, I think, as nearas I can judge. 

C. Q. 2. How long during the years 1881 and 1882 did you work 
for them ? 1 
; A. I couldn’t say; I didn’t keep any account of the time. I don’t 

now. 

C. Q. 2}. You know how long you worked for them; tell us. 

A. I couldn’t tell; not to save me, I couldn’t tell. 

C. Q. 3. Is your memory any better with regard to the particulars 
of the process conducted than it is for whom you worked during the 
years 1881 and 1882? | 

A. Yes. 

C. Q. 4. Well, then, tell us whether the “ National Dairy Com- 

any” or its officers or agents employed or paid you for any serv- 
ices during the year 1882? 

A. Yes. 

C. Q. 5. What services, and how much did they pay you? 

A. I worked a spell in that year; they paid me three dollars a day 
for my work. 

C. Q. 6. How long a “ spell ? ” 

A. Well, I couldn't tell; 1 never kept any correct time. 

C. Q. 7. Was the establishment of “The National Dairy Com- 
pany i their works in the city of Chicago? 

A. Yes. 

C. Q. 8. When did you pass from the establishment of “ The Na- 
tional Dairy Company ” to that of “ The Fairbank Canning Com- 
pany?” | 

A. On or about the 8th of June. 

C. Q. 9. When did you pass from the establishment of “ The Fair- 
bank Canning Company” back to that of “ The National Dairy 

Company ?” 
75 A. About the last of July. 
C. Q. 10. Have you been with them ever since? 

A. No; I worked awhile again for the Fairbank Canning Com- 

any. 

C. Q. 11. When and how long? 

6—253 
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A. I can’t say what month it was in. I worked about a month. 
I can’t say the month it was. 

C. Q. 12. Well, about what time? 

A. I believe it was about October, 1882. 

C. Q. 13. You’ve been with the National Dairy Company ever 
since that time? 

A. Yes. 

C. Q. 14. Have you ever made an affidavit in behalf of the Na- 
tional Dairy Company relating to the process conducted by the Fair- 
bank Canning Company ? 

A. Yes. 

C. Q. 15. When was this? 

A. I think it was August, 1882, as near as I can judge. 

C. Q. 16. Soon after you returned tothe National Dairy Company 
from the Fairbank Canning Company, was it not? 

A. Yes. 

C. Q. 17. Had you ever before made any affidavits relating to pro- 
cesses of treating fats by any other parties ? 

A. No. | 

C. Q. 18. Were you not employed or did you not receive some 
compensation from the National Dairy Company, its officers or its 
agents, for services for one kind or another rendered by you during 
each of the months of the year 1882? 

“ No. 

. Q. 19. The officers of the National Dairy Company, when you 
cogaaad to them in August, 1882, knew or were informed that you 
had been in the employ of the Fairbank Canning Company, were 
they not? 

A. Yes; I guess they did. I am not sure. 

C. Q. 20. You expressed a willingness to tell the details of their 
iano if they desired, did you? 
A. No; not before I went to work there. 
76 C. Q. 21. Then you refused or were unwilling to make the 
affidavit immediately, which they requested, were you ? 

A. No. 

C. Q. 22. You were entirely willing, then ? 

A. ¥ees. 

C. Q. 28. Did you perform any manual labor while with the Fair- 
bank Canning Company ? 

A. Yes. 

C. Q. 24. What was it? 

A. I hashed fat. 

C. Q. 25. Do you mean by that you fed the fat through the hasher ? 

A. Yes. 

C. Q. 26. Did you do any other manual work while there; and, if 
so, what? 

A. Yes; I done the melting. 

C. Q. 27. Do you mean by that that you put the hashed fat into 
the kettle ? 

A. I mean that I conducted the steam to melt the fat. 
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C. Q. 28. Do yuu mean to say that you never put the fat into the 
kettle? 

A. No. 

C. % 29. Then that at times was part of your labor, was it? 

A. Yes. 

C. Q. 30. How long did you continue feeding fat to the hasher? 

A. All the time I was there. 

C. Q. 31. Mr. Dean was the superintendent and had charge of all 
the affairs, including the melting, was he not? 

A. Yes. 

C. Q. 32. It was his practice to watch the conduct of the process 
in that 9 carefully, especially the melting, was it not? 

A. 

C. Q. 33. Then he had charge of the melting, and, as you say you 
fed fat to the hasher all the time you were there, iif you had any 
special charge of anything beyond the other workmen that were 

' employed there it was of the hashing of the fat, was it not? 
Vi A. I had charge there of the melting of the fat. Mr. Dean 
gave me charge of the melting of the fat. He told the man 
that was settling the stuff to do as I told him. 

C. Q. 34. You have just testified that Mr. Dean bad charge of the 
melting and that you were employed “all the time you were there ” 
in feeding fat to the hasber, have you not? 

A. All the hashing that was to be done I done and then did the 


melting when I got through. 


C. Q. 35. How many hashers were in use?” 

A. One. 

C. Q. 36. Did they not at any time you worked there have more 
than one hasher in the establishment? 

A. They had two when I went there, and as soon as I went there 
they took one down. 

C. Q. 37. Did they never at any time that you worked there have 
more than one hasher in operation ? 

A. Not at one time, to the best of my knowledge. 

C. Q. 38. You say they took one hasher down when you went 
there. When did they have it fixed so as to cut fat again ? 

A. They didn’t put it up again in the factory. 

C. Q. 39. Do you mean to say that at no time that you worked 
there they had two hashers that were capable of working? 

A. They had two hashers that were capable of working when I 
went there. 

C. Q. 40. Where did they get the other one, if you say they never 
put up the one they took down ? 

A. They had the other one there. 

C. Q. 41. Then did they have three when you first went there, 
taking down one and leaving two capable of operation ? 

A. No; they had two when I first went there—took down one 
and left one. 

C. Q. 42. Then do you say that after, you first went there and 
they had taken down one hasher that at no time when you worked 
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for them did they have two hashers in their establishment capable 
of operation ? 

A. Not after they took the one down ? 

C. Q. 45. Do I understand you that you hashed the fat for a kettle 

full and then stopped the hasher and then putthe hashed fat 
78 . into the kettle and melted it and then after this kettle ful! 

was melted you started up the hasher and hashed another 
kettle of fat? 

A. When I went there in the morning I started to hash, kept 
right along till I got it all hashed, and then melted it. 

C. Q. 44. Do you and Mr. Dean do all of this work, or were there 
other laborers that helped a little? 

A. Mr. Dean didn’t do any work; other laborers and me did it 
all. 

C. Q. 45. Who were the other laborers? 

A. I couldn’t tell their names; they couldn’t speak English. 

C. Q. 46. How many were employ ed about the hashing and melt- 
ing ? 

A. There were four. 

C. Q. 47. Tell us what each of the other three did. 

A. One of them threw the fat out of the tub, one more threw it 
onto the basher, one more put salt into the kettle and picked up fat 
around, and I did the hashing. 

C. Q. 48. They didn’t put any fat into the kettles until all the fat 
was hashed, did they 7 

A. It was going in all the time as it was hashing. 

C. Q. 49. And melting all the time that you were hashing? 

A. Yes. 

C. Q. 50. Then while you were at work at the hasher one of the 
other laborers was putting the hashed fat into the kettle and melting 
it, Mr. Dean having charge of all the operations? 

A. No. When I hashed the fat it ran right into the kettle itself. 
Mr. Dean left all over to me. 

C. Q.51. In hashing the fat,as I understand it, you feed the pieces 
of fat continuously to the hashing machine, and that cuts it up into 
small — ? 

A. 

C.Q.5 52. Then while you were in this continuous work of feeding 
the “mt we Mr. Dean paid no attention to the melting operation or 
the degree of temperature in the kettle? . 

A. Not excepting that I would call him over. 

C.Q.53. He never, except by your direction, took the temperature 

of the melting fat? 
79 A. I never see him. 
C.Q.54. He did it at your direction frequently, did he not, 
or had it done? 

A. No. 

C. Q. 55. Then he never paid any attention to the temperature of 
the melting fat? 

A. No; told me what to do with it. 

C. Q. 56. You never saw him test it with a thermometer ? 
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A. No; yes; I did once. 

C. Q. 57. If, while you were, as you have testified, continuously 
engaged in feeding a hasher, you were overseeing the melting and 
giving directions about it, even to Mr. Dean, what did he have left 
to do in that establishment ? 

A. He superintended the whole thing, as far as I understood it. 

C. Q. 58. If the temperature in the kettle were allowed to run up 
to a high degree while you were engaged in hashing it would injure 
the fat, would it not? . 

A. Yes. 3 

C. Q. 59. Could it run up to 140° without serious injury if care was 
taken and the fat kept in continual agitation? 

A. Yes; I believe it could, but better to have it lower than that. 

C. Q. 60. Will the temperature of the kettles range from 120° or 
130° or 135° during the process of melting? 

A. No. 

C. Q. 61. What would be the range? 

A. From 118° to 122°. 

C. Q. 62. Might it not in some instances run up to 130°, you being 
continuously engaged in the hashing ? 

A. No. 

C. Q. 63. Did you keep a thermometer in the fat all the time it 
was melting?. 

A. No. 

C. Q. 64. Was there a test made of the temperature by a ther- 
mometer of every kettle befure the fat was all melted while you were 
there? 

A. No. : 
80 C. Q. 65. Then vov cannot speak from personal knowledge 
as to the exact limit of temperature which may have been 
reached while you were there ? 

A. Not within two degrees. 

C. Q. 66. You said in answer to direct Q. 2 that you were in- 
structed by Mr. Dean to melt the oil at about 120°, or as low as you 
possibly could. What was the lowest temperature that you could 
a melt the fat in the kettle so that it all would become 
iquid ? 

A. 100°. 

C. Q. 67. Did you ever melt a kettle where the temperature was 
not allowed to pass over 100° ? 

. No. 

C. Q. 68. What is the lowest degree at which you ever melted an 
entire kettle of fat when the temperature did not rise above that de- 
gree? 

A. 117°. 

C. Q. 69. Was that in obedience to your instructions from Mr. 
Dean to melt the fat at as low a temperature as you possibly could ? 

A. Mr. Dean instructed me to melt it at 120°, or lower if possible, 
and that was what I done. 

C. Q. 70. This hasher is a machine composed of knives that slice 
or cut the fat into very small pieces, is it not? 
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A. Yes. 

C. Q. 71. How is this hashed fat agitated in a kettle while it is 
being melted ? 

A. By an agitator in the kettle. There was one shaft with arms 
coming out of it all of the way down the kettle. 

C. Q. 72. And these arms are kept in constant revolution, stirring 
the fat while it is being melted ? 

A. Yes. 

C. Q. 73. What would be the effect if the fat were left unagitated 
while it was being melted ? 

A. [t would soar. 

C. Q. 74. And spoil ? 

A. Yes. 

C. Q. 75. After the fat is nearly melted salt is thrown into the ket- 
tle, and for what purpose is this salt used ? 

A. So as it will keep; so it will keep a long time; and helps the 

settling. 
81 C. Q. 76. Does the salt settle down through the melted fat ? 
A. No; the salt melts in the kettle. 

C. Q. 77. How large a quantity of salt is put intoa kettle of melted 
fat? 

A. About two pounds of salt to 100 pounds of fat. 

C. Q. 78. When the fat is melted and the salt then thrown in how 
long a time before they draw off the fat ? 

A. Half an hour. 


Adjourned until Wednesday morning, May 2, 1883, at 10 o'clock 
a.m. 


Met pursuant to adjournment. 
Present: Same as before. 


Cross-examination by T. S. E. Drxon continued : 


C. Q. 79. Did the Fairbank Canning Company treat the fat with 
gastric juice ? 

A. I couldn’t tell. 

C. Q. 80. Do you — what gastric juice is ? 

A. No. 

C. Q. 81. Did they put into the fat any preparation made from 
the stomach of the sheep, calf, or other animal ? 

A. Not to my knowledge. 

C, Q. 82. If they were in the habit of putting any such thing in 
the melting kettle, which you have said was under your charge, you 
would have known it, would you not? 

A. Yes. 

C. Q. 83. What other business did the Fairbank Canning Com- 
pany carry on at their establishment at the stock yards ? 

A. They had a slaughter-house there, and canned meat. 

C. Q. 84. Then this melting of the fat in the room in which you 
were was merely their incidental disposition of the fat of the ani- 
mals they slaughtered, the meat of which they prepared for market ? 
A. Yes. 
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82 Redirect examination by C. K. Orrretp: 


R. D. Q. 1. It has appeared by your cross-examination that you 
again worked for the defendant, The Fairbank Canning Company, 
during the month of October, 1882. What work did you do for that 
company during that month ? 

A. The same as before. I worked in the night; that was the dif- 
ference. 

R. D. Q. 2 Did the defendant, The Fairbank Canning Company, 
use the same means and process for making oleomargarine oil dur- 
ing the month of October, 1882, which they employed during the 
months of June and July, 1882, as you have described ? 

A. In the month of October they hashed the fat the same day it 
was killed; in June and July they kept it over night; that’s all the 
difference. 

R. D. Q. 3. Did The Fairbank Mining Company, the defendant, 
produce the same product or the same kind of oleomargarine oil in 
this manner in October, 1882, as in the months of June and July, 
1882? 

A. Just the same. 

JOHN CONNOLLY. 


Subscribed and sworn to before me this 2d day of May, A. D. 
1883. 
[SEAL. ] FREDERICK C. GOODWIN, 
Notary Public. 


- Adjourned until Thursday morning, May 3d, at 10 o’clock a. m. 


May 3, 1883. 
Parties met pursuant to adjournment. 
Present: Same as before. 


And thereupon the complainants call Horace MANLEy as a wit- 
ness in their behalf, who, being first duly sworn to state the truth, 
the whole truth, and nothing but the truth, deposes as follows in 
answer to questions asked by C. K. OrFiep: 


Q.1. Please state your name, age, residence, and occupation. 
83 A. Name, Horace Manley ; residence, Chicago; my occu- 
pation is making oleomargarine; I am now forty years old. 
Q. 2. In whose employment are you now and how long have you 
been so employed ? 
A. I am in the employment of the National Dairy Company now 
three years. 
Q. 3. Is the National Dairy Company one of the complainants in 
this suit, if you know? 
A. Well, I understand they are ; as well as I know they are. 
Q. 4. What is your particular employment in connection with the 
National Dairy Company ? 
A. Well, I am foreman for them. | 
Q. 5. What is the exclusive business of the National Dairy Com- 


pany? 
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A. It is making oleomargarine from beef fat. 

Q. 6. When you use the word “ oleomargarine” what do you 
mean by that—the oil or the butter, or both ? 

A. I mean the oil. 

Q. 7. For how long a time have you been familiar with the prac- 
tical manufacture of oleomargarine oil? I mean for how longa 
time have you personally been engaged in the manufacture of it as 
an emplove or otherwise. 

A. I think since October, 1873. 

Q. 8. Have you been continuously engaged in the manufacture 
of oleomargarine oil since October, 18737 

A. All excepting about two montis. 

q). 9. Please state whether or not you have that familiarity with 
oleomargarine oil as a product that you can distinguish it by its 
taste and smell. 


(Question objected to because the indefinite term, oleomargarine 
oil, has a variety of meanings and the article itself, concerning which 
the question is asked, has in no respect been defined.) 


A. I can. ; 
Q. 10. Who are some of the principal parties for whom you have 


manufactured oleomargarine oil since October, 1873 ? 
A. I have worked in the employment of the New Jersey 
84 Dairy Company; also the Hudson County Dairy Company ; 
the Toffey & Bro.’s, Jersey City ; Mr. James Wilson, of Jersey 
City; Toby & Booth, of New York ; the Commercial Manufacturing 
Company of New York, and the National Dairy Company of Chi- 
cago. 
Q. 11. What is ile sole use for which this oleomargarine is and 
was manufactured by the parties you have named, and as an article 
of commerce generally ? 
(Objected to as immaterial.) 
A. For butter, as far as I know of. 
Q. 12. Did you ever personally make perfect butter from oleo- 


margarine oil, or, rather, develop the. oil into a more butter-like 
product than the oil itself? 


(Objected to as leading and also immaterial.) 


A. I have helped to do it. 


And thereupon an adjournment until Friday, May 4th, at 10 
o’clock a. m., was taken. 


May 4r1u, 1883. 


Met pursuant to adjournment. 
Present: Same as before. 


Q. 13. Do you know of a company doing business at or near 
Chicago known as the Fairbank Canning Company? If you answer 
in the affirmative, please state at what place said company is in 
business and the character of the business in which it is engaged. 
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A. Yes; I know the company; they are in the slaughtering busi- 
ness and manufacturing oleomargarine at the Union Stock Yards, 
near Chicagog 

Q. 14. Have you ever visited the establishment of the Fairbank 
Company at the Union Stock Yards? And, if so, state when you 
were there. 

A. Yes; I visited it September 20th, 1882. 

Q. 15. Please describe in your own language and in detail what 
you observed in the oleomargarine factory of the Fairbank Canning 
Company when you were there on the day specified in your last 
answer. 

A. They was engaged then in making oleomargarine. I saw five 
cleansing vats, hasher, two jacketed kettles, and all apparatus for 

making oleomargarine. 
85 Q. 16. Were these jacketed kettles in use at the time you 
saw them? 

A. They was. 

Q. 17. Did they or did they not have melted oleomargarine stock 
in them at this time? 

A. Yes; they had. 

Q. 18. You have mentioned the fact of your visiting this estub- 
lishment of the Fairbank Canning Company upon the day stated. 
Did you visit this place more than once on this day % 

A. I did. 

Q. 19. How far apart were your visits on that day? 

A. About an hour, as near as | can tell. 
 Q. 20. You have testified that you saw two jacketed kettles con- 
taining n.elted oleomargarine stock. Did you see both kettles at 
the same time or did you see one kettle in this condition when you 
made your first visit and the second kettle on your second visit? 

A. | see one on the first visit and one on the next. 

Q. 21. Were the cleansing vats, hasher, and jacketed kettles which 
vou saw the same as those in use at the establishment of the National 
Dairy Company where vou are employed and the same as generally 
used by manufacturers of oleomargarine ? 


(Objected to as leading, immaterial, irrelevant, and incompetent.) 


A. They are the same as used by the National Dairy Company, 
except some smaller; the kettles was the satne, only the jackets 
were iron instead of wood; those of the National Dairy Company 
are wood and those of the Fairbank Canning Company were iron ; 
the hasher was the same. 

Q. 22. Please state which of the articles or utensils which you have 
mentioned you found to be smaller than those used by the National 
Company and others. 


(Objected to as immaterial, irrelevant, and incompetent.) 


A. The cleansing vats. 

Q. 23. You have mentioned that you found a kettle of melted 
oleomargarine stock at this establishment upon the occasion of each 
of your visits. Had or had notthe melting been completed ? 
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86 A. It had been completed. 
(). 24. How long had it been completed ? 

A. Well, as near as I conld say, about 20 minutes; ready to be 
drawn off. 

Q. 25. Did you examine this melted stock which you found in 
the kettles? 

A. I did. 

Q. 26. Did you or did you not test the temperature with a ther- 
mometer? If you answer that you did, please state the temperature 
which you found in each instance. 

A. I did test them; I found the temperature about 120° Fahren- 
heit. 

— Q. 27. Were these tests both made at one time or did you test one 
kettle upon your first visit and the other upon your second visit? 

A. I tested one on my first and one on my second. 

(). 28. You stated that you found the temperature of this melted 
oleomargarine stock in these kettles about 120°, and that it is your 
opinion that the melting had been completed about 20 minutes. 
Please state, in view of your long experience in the manufacture of 
this product, how much, to the best of your judgment, the temper- 
ature would have fallen from the time the fat was melted until 
these tests were made as stated by you. 


(Objected to as incompetent, as the time the kettle had stood since 
the fat was melted before the witness entered the establishment and 
the decrease in temperature in proportion to this time are with the 
witness merely matters of opinion or guesses on his part.) 


A. I don’t think the temperature would fall any in that time. 

(). 29. Did you examine or taste and smell of the melted stock 
which you found in these kettles and the temperature of which you 
tested ? 

A. I both tasted and smelled. 

Q. 30. In view of your long experience in the manufacture of 
oleomargarine, please give your best judgment, based upon such ex- 
perience and examination that you say you made of this melted 
stock, as to the temperature at which the fat thus examined had 
been melted. 


(Same objection.) 


87 A. I think the fat was melted ata low temperature—at 
about 120°. 

Q. 31. What did you find to be the quality of the melted stock 
which you examined in these kettles at the establishment of the 
Fairbank Canning Company ? 

A. Very good. 

Q. 32. Of what kind of animal fat had this melted stock been 
made or produced ? 

A. From beef fat. 

Q. 33. Was or was not this melted beef fat which you examined, 
as stated, free from any disagreeable or tallowy taste or smell ? 

A. It was free from any tallowy taste or smell. 
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Q. 34. Was or was not this stock which you examined suitable for 
use for butter purposes ? 


(Objected to as immaterial.) 


A. It was suitable for butter purposes. 

Q. 35. State how the melted oleomargarine stock which you ex- 
amined and tested in these kettles at the establishment of the Fair- 
bank Canning Company would compare with the stock made by 
the National Dairy Company and that made at other places where 
you have been employed a | intended expressly for the use in the 
manufactured butter. 


(Objected to as immaterial, incompetent, and irrelevant.) 


A.. Well, I think it compares with that I have made at the Na- 
tional Dairy Company ; the same; it compares well with that I 
have made at the National Dairy Sa it compares with the 
same I have made at the Commercial Manufacturing Company, 
New York. 

Q. 36. Did you or did you not, while at the establishment of the 
Fairbanks Canning Company, observe any arrangement or device 
intended for use while the fat was being melted for the purpose of 
agitating the same? 

A. Yes, I did; they used stirrers or paddles to agitate it while the 
fat was being melted. 


Adjourned until Saturday, May 5, 1883, at 10 o’clock a. m. 


8S | SATURDAY, May 5, A. D. 1883. 
Met pursuant to adjournment. 


Present: Same as before. 
Adjourned until Monday, May 7, 1883, at 10 o’clock a. m. 


Met pursuant to adjournment—present, same as before—May 7, 
1883. 


Q. 37. By what means were the stirrers or paddles referred to in 
your last answer operated ? 

A. By steain power. 

(). 38. In answer to one of the questions asked you, you stated 
that in your opinion the melting of the fat which you examined 
in the kettles at the establishment of the Fairbank Canning Com- 
pany had been completed about twenty minutes, but that in your 
judgment the temperature would not have fallen to any perceptible 
extent during this space of time. What reason, if any, can you 
give in explanation of the fact that in your opinion there would 
have been no change in the temperature between the time the 
melting was completed and when you made the examination ? 

A. The water in the jackets is heated up to such a degree that 
it keeps it from falling. 

Q. 39. Are you, as foreman for the National Dairy Company, 
familiar with the temperature followed at their establishment in 
melting beef fat for the production of oleomargarine ? 
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(Objected to as immaterial, irrelevant, and incompetent, the ques- 
tion of temperature being a question of fact and the facts relating 
to the defendant’s establishment only being at issue.) 


A. Yes; I am familiar with it. 

Q. 40. How would the temperature at which you found the 
melted oleomargarine stock in these kettles at the Fairbank Can- 
ning Company’s factory and the temperature at which you have 
stated you believe the fat to have been melted compare with the 
temperature used or followed by you as foreman at the establish- 
ment of the said National Dairy Company? 


(Same objection.) 


A. They are the same. 
89 (). 41. You have testified in reference to testing the melted 
fat in these jacketed kettles by the use of a thermometer, 
also that you both tasted and smelled of this fat to ascertain its 
condition and quality. How thorough a test as to temperature and 
how careful an examination as to the quality of the stock did you 
make? 
A. Well, I held the thermometer in it, as 1 should judge, about 
five minutes, and both tasted and smelled. I should call it an ex- 
cellent article of oleomargarine. 


Cross-examination by 'T. 8. E. Dixon: 


C.Q. 1. You say, “I should call it an excellent article of oleo- 
margarine.” Then, if I understand you, this substance in the ket- 
tles in which you beld a thermometer and both tasted and smelled 
is the substance which, in your testimony, you term and call by the 
name of “ oleomargarine?” 

A. Yes; oleomargarine stock. 

C. Q. 2. But you use the name of “oleomargarine” in your pre- 
ceding answer, and in your direct testimony you have only testified 
to an examination of the substance in the kettle, of which you took 
the temperature and tasted. Then whenever in your direct testi- 
mony you used the term “oleomargarine,” if I understand you 
now, vou meant “oleomargarine,” the meaning of oleomargarine 
stock ? 

A. I mean oleomargarine stock. 

C. Q. 3. This substance which you found in the ketties at defend- 
ant’s establishment and which you now eall oleomargarine stock 
was simply beef fat melted so that the animal tissue was removed 
from it, was it not? ; 

A. It was beef fat melted at about 120° Fahrenheit. 

C. Q. 4. Simply that and nothing more, was it not? 

A. That was all, as near as I should say. 

C.Q. 5. You stated in answer to direct question 34 that this 
melted fat which you examined was suitable for use for butter pur- 
poses. Would vou consider that this merely melted fat, after it had 
cooled, was suitable to be put upon our tables to be eaten as butter ? 
A. Not in its present state. 


ee eae ee a pe aun wi 


tie ee ee 


—— 
ee MEG 


ro. \ . — EI x ng ia 


et ae 


THE FAIRBANK CANNING CO. 53 


C. Q. 6. Neither would you consider the lard which is now 
90) so extensively used to adulterate butter, in the form of but- 
terine, when it is in the condition of pure lard, as suitable 

for butter purposes, would you? 


(Objected to as not being proper cross-examination, inasmuch as 
the witness has not been asked any questions in relation to the use 
of lard in the manufacture of what is termed butterine, and the rec- 
ord does not disclose that he has any knowledge in relation thereto.) 


A. No, I shouldn’t. 

C.Q. 7. Then you would consider that this melted beef fat you 
found in the kettle was just as suitable for butter purposes as any 
other melted beef fat that was sweet and free from disagreeable 
taste and smell ? 

A. Just as suitable; yes, I should. 

C. Q. 8. Did this fat have any positive taste or smell of any kind, 
or was it sweet, tasteless and odorless? 

A. It was tasteless and odorless. 

C.Q. 9. It did not have what is known as the peculiar butter 
taste and smell that is characteristic of good butter? 

A. ‘No, it hadn’t. 

C. Q. 10. After this fat is melted in the kettle and stood a few 
minutes in that condition, does a few minutes more or less standing 
effect any decided change or appearance in the condition of the fat? 

A. It does in the appearance. 

C. Q. 11. Describe the change in the appearance. 

A. When the paddles that stir it first stop it is very light color, 
the oil; after a few minutes then it changes its color, and in about 
twenty minutes it becomes a dark amber. 

C. Q. 12. What further change in its appearance takes place as it 
continues to stand in the melted condition, if any? 

A. Sometimes the scrap rises from the bottom. 

©. Q. 13. And sometimes it does not, too? 

A. Yes, sometimes it does not. 

C. Q. 14. Then if one enters an establishment where the melting 
takes place, twenty minutes after the melting has ceased, or again 
in thirty or forty or fifty minutes after the melting has ceased, 
he might sometimes find the fat presenting the same appearance 

on each of his visits? 
91 A. Yes, he might. 
C. Q. 15. Does not the temperature often vary at different 
stages in melting the fat, a little one way or the other? 

A. Well, that is, if any one may want it to do; if they want it to 
vary they can. 

C. Q. 16. Then if you entered an establishment after a kettle of fat 
had been melted, you could not tell of your own personal knowledge 
the exact degreg of heat which had been empioyed at each and 
every stage at the previous melting of the fat? , 

A. No, I couldn't. 

C. Q. 17. You say you found stirrers in the kettles driven by steam 
power. What is the use of these stirrers and why are they employed? 
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A. To agitate the fat while it is mnelting. 

C. Q. 18. What would be the result if they were not employed ? 

A. The fat would burn on the sides of the kettles and it would 
not melt in the center. | 

C. Q. 19. Then the process would be inoperative if the fat were 
not stirred and kept in operation while melting and the stirring 
took place only after the fat had been melted—I mean inoperative to 
produce a sweet melted fat, free from disagreeable odor and taste ? 

A. I never see any made unless it was stirred. 

C. Q. 20. But you have stated that if the fat was not stirred while 
melting it would burn on the sides of the kettles, and it would not 
melt in the center; this necessarily would render the process inop- 
erative to produce a sweet fat, free from disagreeable taste and odor, 
would it not? 

A. I think it would. 

C. Q. 21. Did you take the temperature with a thermometer of 
the water or steam in the jacket, upon your visits to defendant’s 
establishment? | 

A. I did not. 

C. Q. 22. When was your first experience in melting beef fat in 
any manner? ; 

A. In 1873, I think, October. 

C. Q. 23. State the circumstances. 

A. I first engaged in the business in October, 1873; the 

92 New Jersey Dairy Company. Well, thesuperintendent hired 

me to work pressing—running presses. I helped render the 
kettles; general hand all through the building. 

C. Q. 24. State who were the proprietors of this company, where 
their factory was located, and who was their superintendent at the 
time. 

A. John Tinney, superintendent ; a man by the name of Harring- 
ton, the president. The factory was located near Jersey City, and is 
now Jersey City, as I understand it. 


C. Q. 25. How long had they been running when you went into. 


their establishment ? 

A. But a short time. 

C.Q. 26. What was their business ? 

A. Making oleomargarine butter. 

C. Q. 27. Were they using the Paraf process? 

A. I couldn’t say. I don’t know. 

C. Q. 28. Under whose patent or whose authority did you under- 
stand they were making? 

A. Well, I never understood. 

C.Q. 29. Well, who was the active man in founding the estab- 
lishment ? 

A. John Tinney. 

C. Q. 30. Do you know with whom he had been efore his connec- 
tion with this company ? 
A. I do not. 
UC. Q. 31. Describe the process you worked there. 
A. Well, we took the beef fat in, put it into cleaning vats, washed 
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it, took it out and laid it on a table, cut it up, then hashed. it into the 
kettles, then melted it at 120° or near that as near as we could, then 
drawed it off into vessels to cool; from there we put it into bags 
or cloths and then put it into the presses, and when it was pressed 
the oil was taken, then mixed with milk and churned into butter. 

C. Q. 32. How did you hash the fat? 

A. Well, they hashed it with a steam hasher, just about the same 
as they use now. 

C. Q. 33. At about what temperature was the stock kept before it 
was put into the press ? 
A. At about 80°. 


Adjourned until May 8, 1883, at 10 o’clock a. m. 


93 Met pursuant to adjournment—present, same as befo 
May 8, 1883, 10 o’clock a. m. | 


C. Q. 34. How long did you remain with the New Jersey Dairy 
Company ? 

A. I think about six months. . 

©. Q. 35. That is, during the months of October, November, and 
December, 1873, and about three months in 1874? 

A. Yes; that’s as near as I can state. 

C. Q. 36. What was your principal work while with this com- 
pany? 

A. It was in the press-room pressing the oleamargarine, separat- 
ing the oil from the stearine. 

C. Q. 37. Please describe the process that was employed. 

” A. The oleomargarine stock was taken from the seeding coolers, 
put between cloths or bags, and then put into the presses between 
iron plates, and then the pressure was put on and the oil was pressed 
out. 

C. Q. 38. Please describe the seeders. 

A. There was a vessel inade of wood, lined with galvanized iron, 
about four foot by four and a half, about two feet deep. 

C. Q. 39. Give the particulars of their use. 

A. They was used for oleomargarine stock when drawn from the 
kettles, then was run into a seeding-room and allowed tostand there 
for about two days; the temperature I cannot give as [ do not know, 
but should think at about 70°; then they was put into cloths or 
bags, put in the presses between iron plates; the pressure then was 
put on and the oleomargarine was separated from the stearine. 

C. Q. 40. Describe the press. 

A. Well, the press, I think, was about seven foot high, two foot 
and a half wide, about four foot long, with a head block and foot 
block of wood, with four iron bars fur the plates to rest aguinst. 
The plates was made of iron about two foot wide, four foot and a 

half long, and about forty of them in a press. 
94 C. Q. 41. How many seeders did they have in the establish- 
ment? 
A. Well, as near as I could judge, I think about ten. 
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C.Q. 42. What did they do with the oil when it came from the 
press ? 

A. Mixed it with milk and churned it for butter. 

C. Q. 43. What was their average daily product of butter in 
pounds ” 

A. Well, that I don’t know. 

C. Q. 44. Give an estimate as near as you can. 

A. Perhaps two thousand pounds. 

C. Q. 45. Where did this company procure its beef fat ? 

A. Jersey City abattoir. 

C. Q. 46. Was tie oleomargarine stock made by this company 
similar to the oleomargarine stock you saw in the defendant's estab- 
lishment ? 

A. It was something similar to it, but not so nice. 


C. Q. 47. You say it was melted at a temperature of about 120°. ; 


Was it sweet and free from disagreeable tallowy taste or odor? 

A. Yes. 

C. Q.48. Was the oleomargarine oil which they made and churned 
with milk the substance which is now known in the trade by the 
name of oleomargarine oil ? 

A. I think it was the same. 

C. Q. 49. As an intelligent man, what was your understanding at 
the time as to how or from whom Mr. Tinney, the superintendent, 
acquired the knowledge of the process enabling him to conduct so 
well so extensive an establishment in that early day ? 

A. Well, I didn’t understand anything about it. 

C. Q. 50. Did you hear anything at that time or before or after of 
the Paraf establishment, that was running over in New York, for 
treating fat to make oleomargarine, or a/ any other establishment of 
similar purpose ? 

A. I heard of the Paraf patent after that. 

©. Q. 51. Where was this Paraf establishment running ? 

A. I have heard it was running in New York. 

©. Q. 52. Whereabouts in New York ? 
95 A. Ido not know. | 

C. Q. 53. How long was it after you heard of the Paraf 
establishment ? 

A. That I can’t say. 

C. Q. 54. You mean after you entered the employ of the New Jer- 
sey Dairy Company ? 

A. Yes; I think it was after. 

C. Q. 55. Do you know how long the Paraf establishment had 
then been running? 

A. I do not. 

C. Q. 56. Did you hear of any other establishment of similar pur- 
pose during October or November, 1873 ? 

A. Not as I remember of. 

C. Q. 57. Give the names of some of the men that were employed 
in the New Jersey Dairy Company during those months. 

A. There was a man by the name of Gardner Brewster ; that’s all 
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I remember. Well, Tiuney, the superintendent—think it was Joe 
or John. 

C. Q. 58. Do vou know where they are ”? 

A. I do not. 

C. Q. 59. What street and what number was the New Jersey Dairy 
Company’s factory at Jersey City ? 

A. It was on Lafayette street ; the number I don’t recollect. 

C. Q. 60. Near what cross-streets ? 

A. I think near Pine street. : 

C. Q. 61. Describe the building. 

A. It was a two-story brick, about, as near as I could judge, 
twenty-five feet front, well, I think facing nearly south. 

C. Q. 62. How long after you left this company did they continue 
in Operation ? 

A. Well, I don’t think they continued in operation any longer. 

C. Q. 638. What did Mr. Tinney do afterwards ? 

A. Well, [ don’t know what he did, but I saw him about two years 
afterwards working for Toffey Brothers. 

C. Q. 64. What Toffeys, and where was their establishment and 
what was their business ? 

A. John Toffey, William Toffey, Daniel Toffey, and George 
96 Toffey ; theire establishment was in Jersey City, and their 
business was making oleomargarine oil from beef fat. 

C. Q. 65. When did you enter the employ of the Hudson Count 
Dairy Company, what was their business, how long were you with 
them, and what did you do while in their employ? 

A. | entered their employment April, 1874, 1 think. Their busi- 
ness was making butter from beef fat. 1 was with them about eight 
months, I think. I used to run a press separating the oil from the 
scrap. lalso worked at the kettles rendering oil. 

C. Q. 66. At what temperature did this company melt the fat? 

A. I do “ know. 

C. Q. 67. You say you worked at the kettles rendering oil. Don’t 
you know at what temperature you rendered it? 

A. Ido net. I didn’t have charge of the temperature. 

C. Q. 68. What did vou understand as to what patent, if any, or 
under whose authority this company worked ? 

A. Under Willis’ patent. 

C. Q. 69. When was that granted ’ 

A. I do not krow. 

C. Q. 70. Describe the process as worked by that company while 
= were with them. 

The fat was taken in and washed, put on a table, then hashed, 
oan put into the kettles, when it was melted, drawn off, put into a 
vessel, from there into the churns, mixed with milk, and churned. 

C.Q. 71. Was the fat. after it was melted, sweet and free from the 
disagreeable tallowy odor? 

A. It was free from disagreeable tallowy taste or odor. Yes; I 
think it was sweet. 

C. Q. 72. When did you enter the employment of Toffey Brothers ? 
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A. Well, I couldn't state now the time I did enter their employ- 
ment. I think about 1875, as near as I should judge. 

C. Q. 73. Under what patent, if any, or under whose authority did 

you understand that Toffey Brothers operated ? 
07 A. Well, I don’t know as they were at work under any 
patent at that time. They didn’t claim to be working under 
any patent. 

C. Q. 74. Describe the process they employed. 

A. The fat was washed, put onto a table, cut, then hashed, then 
put into the melting kettles, melted, drawn into smaller kettles, from 
there into vessels to seed, from there put into the presses between 
plates; the oil was then separated from the stearine by steam press- 
ure. 

C. Q. 75. Did the New Jersey Dairy Company, the Hudson County 
Dairy Company, and Toffey Brothers all make use of salt in prepar- 
ing the fat into oleomargarine stock ? 

A. The New Jersey Dairy Company and the Hudson County 
Dairy Company did not, but the Toffey Brothers did. 

C. Q. 76. At what temperature did the Toffey Brothers melt the 
fat? 

A. About 140°. 

C. Q. 77. Was their oleomargarine stock in general sweet and free 
from disagreeable tallowy flavor and odor? 

A. Yes; it was sweet and free from any tallowy taste and odor. 

C. Q. 78. In your experience what is the range of temperature 
within which beef fat can be melted and be sweet and free from the 
disagreeable tallowy taste and odor ? 

A. Well, from 120° to 140° Fahrenheit. 

C. Q. 79. Why do you place the lowest degree at 120° ? 

A. Well, I think it makes a better article, more like butter. 

C. Q. 80. My question was, within what range of temperature beef 
fat could be melted and be sweet and free from a disagreeable tal- 
lowy taste and odor? You still adhere to 120° as the lowest limit, 
of course, it being understood that this is the limit above which the 
fat does not rise at any time? 

A. Yes; it can be melted below 120° and be sweet and free from 
a disagreeable tallowy taste and odor. 

C. Q. 81. What is the lowest point at which you have 
98 melted a kettle of beef fat? I mean the lowest and above 
which the fat did not rise at any time during the melting? 

A. 117° Fahrenheit. : 

C. Q. 82. This is the lowest limit of temperature, in the practical 
rendering of beef fat, to produce a sweet product, free from disagree- 
able taste or odor? 

A. Well, I think that is about the lcwest degree. 

C. Q. 83. This judgment is based upon your experience during 
the lust ten years in this business and as foreman in one of the com- 
plainant’s factories ? 

A. Yes; about ten years. 


Adjourned until Wednesday morning at 10 o’clock, May 9, 1883. 
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Wepnespay, May 9, 1883—10 o’clock a.*m. 


Parties met pursuant to adjournment. 
Present: Same as before. 


Redirect examination by complainant’s counsel : 


R. D. Q. 1. Please state what are the principal elements to be 
found in oleomargarine stock, such as you examined in the melting 
kettles of the establishment of the Fairbank Canning Company. 


(Objected to as improper on redirect examination.) 


A. I found it to be a very nice article. What do you mean by 
“ elements?” 

R. D. Q. 2. By “elements ” I mean what composes or makes up 
this oleomargarine stock, such as you examined. Is it entirely 
made up of oil on the beef fat, or is it partially made up of some- 
thing else? 


(Same objection.) 


A. It is made up of oil and stearine. 
R. D. Q. 3. To the best of your judgment, what portion of it would 
be stearine? 


(Same objection.) 


A. It varies, according to the quality of the fat. The poor quality 
of fat, about one-third is stearine. 

R. D. Q. 4. What taste or smell, if any, does. this stearine have 
when separated from the oil ? | 


(Same objection.) 


99 A. Not any taste or smell. 

R. D. Q. 5. You stated during the course of your cross- 
examination that you found this melted oleomargarine stock which 
vou found in the kettles at the establishment of the Fairbank Can- 
ning Co. tasteless and odorless. Suppose this stock, composed prin- 
cipally of oil and stearine from beef fat, had been allowed to settle and 
granulate and the oil had then been separated from the stearine by 
pressure, what taste or smell, to the best of your judgment, would 
this oil have had? 


(Objected to because calling for an expression of opinion and a 
guess upon what is solely a question of fact.) 


A. It would have had a sweetish taste, something like butter. 

R. D. Q. 6. You have testified, to one of the questions propounded 
to vou by the counsel of the defendants during the cross-examina- 
tion, that it was your experience that beef fat could be melted, and 
still be free from a disagreeable, tallowy taste and odor, within a 
range of from 120° to 140° Fahr. When the temperature is raised 
from 120° up towards 140° what effect, if any, does it have upon 
the product ? 

A. It is more apt to have a tallowy taste as the temperature 
rises. 
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R. D. Q. 7. You stated, in reply to one of the cross-questions 
asked you, that the lowest temperature at which you had ever 
melted a kettle of beef fat was 117° Fahr. Suppose beef fat should 
be melted at a lower temperature than that stated by you, what 
effect, in your judgment, would it have upon the oleomargarine 
stock thus produced ? 


(Objected to because witness stated in the same connection that 
117° was the lowest practicable limit in working this process.) 


A. I think the lower you melt it the better quality of stock and 
oil you get from it. 

R. D. Q. 8. You stated, in reply to cross-question 16, that if you 
entered an establishment after a kettle of fat had been melted you 
could not teli of your own knowledge the exact degree of heat which 

had been employed during the melting of the fat. Could 
100 ~=you not tell by careful examination of any oleomargarine 

stock whether or not the fat used to produce the same had 
been melted at a high or low temperature ? 

A. I could tell within a few degrees. 

R. D. Q. 9. When the counsel for the defendant asked you the 
question to which your attention has just been called, relative to 
your being able to tell after a kettle of fat had been melted as to 
the degree of heat employed while melting, and in response to 
which you replied that you could not tell the degree of heat which 
had been used, what did you understand the question to mean? 


A. I understood him to mean if I could tell how long it had been: 


standing in the melting kettles. 

R. D. Q. 10. You have testified during your cross-examination 
that vou did not regard this melted oleomargarine stock, such as 
you examined in the kettles at the Fairbank Canning Company’s 
establishment, as suitable to be used asa substitute for butter in the 
condition at the time of such examination. Suppose this stock had 
been permitted to settle and granulate or grain and had then been 
pressed, would or would not, in your judgment, the oleomargarine 
or oil thus separated from the stearine be suitable for use, to a cer- 
tuin extent, as a substitute for butter ? 


(Same objection as to R. D. Q. 5.) 
A. I think it could be used for cooking purposes and would be 


better than poor butter. -If it should be mixed with milk and 
churned it would be still better. 


Recross-examination by Mr. Dixon: 


R. C. Q. 1. Sweet and pure lard is better for some cooking pur- 
poses than poor butter, is it not? 


(Objected to because the previous examination of the witness has 
not disclosed that he has any knowledge whatever in relation to 
lard, its qualities, or the uses to which it may be applied.) 

A. Well, I don’t know about the lard; have not any experience 
in the matter. 
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R. C. Q. 2. Do you mean any experience in the matter of what is 
suitable for cooking purposes ? 

A. I mean ~~ no experience in rendering lard. 
101 R. C. Q. 3. My former question had no relation to method 
of rendering lard. What I ask is, is not sweet, pure lard used 
for cooking purposes, and is not its use preferable in some instances 
to poor butter ? 

A. Well, I don’t know. I never used it for that purpose. 

R. C. Q. 4. You have very little knowledge neseeuallal the use 
of fats and oils for cooking purposes—that is, personal experience ? 

A. I have seen oleomargarine used for cooking purposes. 

R. C. Q. 5. Did you never see or know or hear of the use of pure 
lard for cooking purposes ? 

A. I have and I have heard of poor butter being used for cook- 
ing purposes, but never heard which was the best. 

RC. Q. 6. If I understand you, the oleomargarine oil with which 
you are familiar has a “sweetish taste ”—this oleomargarine oil, I 
mnean, before it is flavored or churned with milk, has a “ sweetish 
taste”"—by which you mean it is sweet without any positive flavor 
and free from any objectionable or tallowy taste ? 

A. After it has been pressed it has a sweetish taste and free from 
any tallowy taste or disagreeable odor. I answer in the affirmative. 

R. C. Q. 7. Have you ever heard of oleomargarine oil being used 
in part in making cheese ? 

A. I have heard of it, but do not know whether it has been or 


not. 
} HORACE MANLEY. 


Subscribed and sworn to before me this 9th day of May, A. D. 
1885. 
FREDERICK C. GOODWIN, 
fotary Public. 


Adjourned until Thursday morning, May 10, 1883, at 10 o’clock 
a.m. 


102 Tuurspay, May 10, 1883—10 o’clock a. m. 


Parties met pursuant to adjournment. 
Present: Same as before for defendants, and H.S. Towle for com- 
plainants. 


And thereupon the complainants call Joun Leo as a witness in 
their behalf, who, being first duly sworn tu state the truth, the 
whole truth, and nothing but the truth, devosed as follows in an- 
swer to questions propounded to him by Mr. TowLe: 


(). 1. Please state your name, age, residence, and occupation. 

A. John Leo; age, thirty-eight; residence, 2520 South Halsted ; 
renderer of oleomargarine. 

Q. 2. Where are you now employed ” 
A. At the National Dairy Company. 
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Q. 3. Please state how long you have been in the employ of this 
company. 

A. Since October, 1880. 

(. 4. Have you any knowledge as to whether or not the National 
Dairy Company is one of the complainants in this suit in which 
vour testimony is now being taken? 

A. I have heard they are. 

Q. 5. What is the character of the business of the National Dairy 
Company? 

A. The manufacture of oleomargarine. 

Q. 6. What kind of fat do they use in such manufacture ? 

A. Beef fat only. 

Q. 7. In using the term oleomargarine in your second preceding 
answer, do you mean butter or oil and stearine before being sepa- 
rated or do you mean the oil alone ? 

A. I mean the oil after the stearine is extracted. 

Q. 8. For what use or purpose is the oleomargarine manufactured 
by the National Dairy Company intended ? 


(Objected to as immaterial.) 


A. For the making of butter. 
105 Q. 9. For how long a time bave you been familiar, practi- 
| -eally, with the manufacture of oleomargarine oil, or how 
| long have you been engaged in or connected with such manufacture ? 

A. For over seven years. 

(). 10. Where were you first employed and by whom? » 

A. Jersey City, New Jersey; by James Wilson. 

(). 11. How long were you in the employ of Mr. Wilson, at Jersey | 
city, and what were your duties as an employé? 

A. About one vear. I was in charge of the settling kettles. 

Q. 12. Where were you next employed and by whom? 

A. New York ; by Commercial Manufacturing Company. 

Q. 15. How long were you in the employ of the Commercial 
Manufacturing Company of New York ? 

A. About four years. 

Q. 14. What were your particular duties while in the employ of ) 
the Commercial Manufacturing Company of New York ? } 

A. Melting kettles and settling kettles. 

Q. 15. What did you have to do, in connection with the melting 
kettles and settling kettles, at the establishment of the Commercial 
Manufacturing Company ? 

A. I worked on both at different times. 

Q. 16. Please state what was the particular business of James 
Wilson at Jersey City and the Commercial Manufacturing Com- 
pany at New-York while you were in their employ ? 

A. Manufacturing oleomargarine. 

(). 17. From what kind of fat? 

A. Beef fat. 

Q. 18. What occasioned your leaving New York and coming to 
Chicago ” 


(Objected to as immaterial, irrelevant, and incompetent.) 
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A. I was hired by the National Dairy Company. 
Q. 19. State, if you know, the particular reason why you were 
thus wired ? 


(Same objection.) 


104 A. Well, J don’t know any particular reason, except that 
they wanted men who had a knowledge of the business. 

Q. 20. Since you entered the employ of the National Dairy Com- 
pany have you been in the employ of any other person or persons? 
[f you answer that you have,state where and by whom employed. 

A. I have; George H. Hammond & Company, of Hammond, In- 
diana. 

Q. 21. Please state why you entered the employ of George H. Ham- 
mond & Company and the character of your work while there. 


(Same objection.) 


A. I was sent by the National Dairy Company to make oleomar- 
garine stock. I superintended the manufacture of oleomargarine. 

Q. 22. What are and have been your particular duties at the Na- 
tional Dairy Company’s at Chicago ? . 


(Same objection.) 


A. I have charge and have had charge of the stock or seeding 
room. 

Q. 23. Have you been continuously engaged in connection with 
the manufacture of oleomargarine intended for use for butter pur- 
poses since you entered the employ of James-Wilson, in the year 
1875? 

A. With the exception of about nine months. 

(). 24. Please state whether or not you have such familiarity with 
oleomargarine oil as a product that you can distinguish it by its 
taste and smell. 


(Objected to, because the term “ oleomargarine oil” has a variety 
of meanings and is applicable to a variety of products, and because 
the term “ oleomargarine oil” has not been identified or sufficiently 
described and defined in any of the preceding questions and answers.) 


A. I can. 

Q. 25. For what purpose was the oleomargarine intended which 
you assisted in manufacturing or superintended the manufacture of 
while in the employ of Mr. James Wilson at Jersey City, the Com- 
inercial Manufacturing Company at New York, and George H. 
Hammond at Hammond, Indiana ? 


105 (Objected to as immaterial.) 
A. Butter purposes. 
(). 26. Did you ever personally make or assist in making from 


oleomargarine oil perfect butter or a product more like butter than 
the oil itself? 


(Same objection, and also because leading.) 
A. I assisted in making it. 
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Q. 27. Do you know of a company or corporation doing busi- 
ness at or near Chicago, called the Fairbank Canning Company ? 
Should you state that you do, give the place where said company is 
located and the character of the business in which said company is 
engaged. 

A. Yes: I krow them; have a slaughter-house and oleomar- 
garine factory at the Union Stock Yards, near Chicago. 

Q. 28. Have you ever visited the establishment of the Fairbank 
Canning Company ; and, if so, when were you there? 

A. I visited it on the 20th of September, 1882. 

Q. 29. What particular part or parts of their establishment did 
you then visit? 

A. Their melting-room. 

Q. 30. Did you or did you not make an examination of the contents 
of this room on the day stated by you? 

A. I did. . 

Q. 31. Please describe in detail what you saw in the melting-room 
of Fairbank Canning Company’s establishment when you were there 
September 20, 1882. 

A. I saw five cleansing vats, one hasher, and two jacketed kettles 
with paddles. | 

(). 32. What is the use or purpose of these paddles or stirrers which 
you saw, and how were they operated ? 

A. The use of the paddles, they agitate and assist in the melting 
of the fat; they run by steam. 

Q. 35. Were these jacketed kettles in use at the time you saw them? 

A. Yes. 

(Q). 54. Did they or did they not have melted oleomargarine stock 
in them at the time you were in the melting-room as stated ? 


‘ 


(Objected to as leading in regard to what were the contents of the 
kettles.) 


A. Yes. 
106 Q. 35. You have mentioned the fact of your visiting the 
establishment of the Fairbank Canning Company on a cer- 
tain day; did you visit such melting-room more than once upon 
that day? 
A. Twice. 
Q. 36. How far apart were your visits? 
A. About an hour. | 
Q. 37. You have testified that you saw two jacketed kettles, and 
that they were both in use; will you please state the condition in 
which you found these kettles at the time of your first visit to the 
melting-room ? 
A. The paddles had been stopped in one of them,and the pad- 
dles were working in the other. 
Q. 38. What was the condition of the kettles on the occasion of 
your second visit to the melting-room, about an hour later? 
A. There was only one kettle full at my second visit and the pad- 
dles had stopped. 
Q. 39. Were tie cleansing vats, hasher, jacketed kettles, and pad- 
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dles which you saw in the melting-room of the Fairbank Canning 
Company the same as used by you while employed at Jersey City, 
and by the Commercial Manufacturing Company at New York, and 
by George H. Hammond and Company-at Hammond, Indiana, and 
the same as used by the National Dairy Company of Chicago, or 
were .hey different? 


(Objected to as immaterial, irrelevant, and incompetent, and also 
because leading.) 


A. They are on the same principle as at Jersey City and New 
York. They differ with the kettles at Hammond and some at the 
National Dairy Company, as Hammond and some of the National 
Dairy Company kettles have wooden jackets, and the vats are a little 
smaller than those used by the said companies. The hasher was 
the saine. 

Q. 40. Did you examine the contents of these jacketed kettles in 
the melting-room at the factury of the Fairbank Canning Company? 
If you did, please state what you found such contents to be. 

A. Yes; I examined them; found them to be oleomargarine stock. 

Q. 41. You mean, do you not, that you found the kettles to con- 

tain melted oleomargarine stock ? 
107 A. I mean that I found the kettles to contain oleomarga- 
rine stock. 

Q. 42. When did you examine the contents of these kett!es ? Did 
you examine both kettles on the occasion of your first visit? 

A. Ouly one on the occasion of my first visit. , 

Q. 43. When did you examine the contents of the second kettle? 

A. About an hour after the first. 

Q. 44. How long, to the best of your judgment, based upon your 
experience in this line of manufacture, had the melting been com- 
pleted in the first kettle when you made this first examination ? 


(Objected to because calling for an expression of opinion or a 
guess upon a question of fact.) 


A. From twenty to twenty-five minutes. 
Q. 45. About how long, in your opinion, had the melting been 
completed in the second kettle when you examined the same? 


(Same objection.) 


A. About twenty minutes. 

Q. 46. Did you or did you not test the temperature of the oleo- 
margarine stock that you found in these kettles by the use of a 
thermometer ? 

A. I tested it by a thermometer. 

Q. 47. Did you test only one kettle with a thermometer or both 
kettles in this manner? 

A. I tested both kettles. 

Q. 48. When were such thermometer tests made? Did vou usea 
thermometer in both kettles on the occasion of your first visit, or 
did you test one kettle at the tine of your first visit and the second 
kettle when vou were in the melting-room the second time? 
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A. I tested one on the first visit and one on the second visit. 

(). 49. Please state how thorough a thermometer test you made, as 
to the temperature of the contents of these kettles. 

A. I held the thermometer in about five minutes, so as to be sure 
of the heat or temperature each time. 


Adjourned until 10 o’clock a. m., Friday morning, May 11, 1853. 


108 Fripay, May 11, 1888—10 o'clock a. m. 
Parties met pursuant to adjournment. 
resent: Same as before. 


(. 50. You have testified that you tested the temperature of the 
melted oleomargarine stock which you examined in the kettles at 
the establishment of the Fairbank Canning Company by the use of 
a thermometer, one kettle having been tested at the time of your 
first visit and the other kettle at the time of your second visit, about 
an hour later. Will you please state the temperature of this oleo- 
margarine stock as thus ascertained by you” 

A. 120° Fahr. 

Q. 51. Did you find it to be the same in each kettle? 

A. Yes; almost the same; it was not perceptible, the difference. 

Q. 52. You have testified that in your opinion the melting had 
been completed about twenty minutes; also that you found the tem- 
perature of the stock 120° Fahr. Please state, in view of your long 
experience in connection with the manufacture of oleomargarine 
stock and oil, how much, to the best of your judgment, the temper- 
uture in these kettles would have fallen from the time the melting 
stopped until you made the test stated by you. : 


(Same objection as to question 44.) 


A. I don’t believe it would go down any. 

Q. 53. Please give, if you can, any reason why you think there 
would not have been any perceptible decrease in the temperature 
from the time the melting in the kettles had stopped until you made 
the test stated by you. 

A. I believe the hot water in the jackets would retain the heat. 

Q. 54. Did you examine or taste or smell of this oleomargarine 
stock which you found in these kettles and the temperature of which 
you tested ? 

A. Yes; I both smelled and tasted of it. 

(J. 55. Can you or can you not, because of your experience in this 
line of manufacture, tell by careful examination of eleomargarine 
stock about the temperature or degree of heat at which the same 
has been melted? 

A. I can't exactly go within a few degrees of it. I can go pretty 

close on it. 
109 Q. 56. In view of your experience and of the examination 
and test which you made of the melted stock in the kettles 
at the Fairbank Canning Company’s establishment, please give your 
best judgment as to the temperature at which the fat used in mak- 
ing this stock had been melted. 
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(Same objection.) 


A. From 118° to 120° Fahr. 

Q. 57. Of what kind of animal fat had this melted stock been 
made or produced ? 

A. Beef fat. 

Q. 58. What did vou find to be the quality of this oleomargarine 
stock which you examined in these kettles at the factory of the Fair- 
bank Canning Company ? 

A. Very good stock. ‘ 

Q. 59. Was or was not this stock which you examined free from 
any disagreeable tallowy taste or smell ? 

A. It was free from any disagreeable tallowy taste or smeil. 

Q. 60. Was or was not this oleomargarine stock thus examined 
by you suitable in your opinion, for the use of butter purposes? 


(Objected to as leading.) 


A. It was suitable for butter purposes. 

Q. 61. State how this oleomargarine stock which vou thus exam- 
ined and tested would compare with the stock made at the Jersey 
City establishment of Mr. Wilson, at the factory of the Commercial 
Manufacturing Company, New York, at the fectory of George H. 
Hammond & Company, Hammond, Indiana, and by the National 
Dairy Company at Chicago, where you have been employed, as 
stated, and where the stock made was intended, as you have testi- 
fied, for use in the manufacture of butter. 


(Objected to as immaterial, irrelevant, and incompetent, and pro- 
test is here made against the attempt in this and preceding ques- 
tions to introduce into the record testimony as to the process and 
operations of the firm of George H. Hammond & Company, of Ham- 

mond, Indiana, who are not parties to this suit, but who have 
110 been and are now threatened with prosecution by the com- 

plainants for the alleged infringement of the said patent, and 
notice is hereby given that motion will be made at the hearing to 
strike out all such testimony.) 

A. Well, I consider the stock examined as good as any made in 
either of those places. 

Q. 62. Are you familiar with the temperature followed in the 
melting of beef fat for the production of vleomargarine oil at the 
various establishments where you have been employed ? 


(Same objection.) 


A. I am. 

(). 63. How does this temperature at which you have testified 
it was your judgment this stock which you examined at the Fair- 
bank Canning Company’s establishment had been melted compare 
with the temperature followed during melting at the factory of the 
National Dairy Company, also the factory of the Commercial Manu- 
facturing company, during the period of your employment at these 
places ? 


(Saine objection.) 
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A. About the same temperature. 

Q. 64. You have testified that in your judgment, based upon your 
experience of many years, that the melting in the kettles of the 
Fairbank Canning Company had, at the time you made the test and 
examination stated, been completed in each instance about twenty 
minutes. Will you now state or explain how you are able to form a 
judgment as to the length of time which had elapsed since the melt- 
ing had stopped ? 

A. From the rough and unsettled appearance of the stock in the 
kettles. 


Cross-examination by T. 8S. E. Drxon: 
©. Q. 1. The substance which you have testified that you exam- 


ined in the kettles at the Fairbank Canning Company’s was noth- 
ing more or less than melted beef fat, still in a melted condition, 
was it? 

A. It was beef fat in a melted condition. 

C. Q. 2. And that was all, was it not? 

A. That was all. 
11] ©. Q. 3. And whenever you have used the term “ oleomar- 
garine stock ” in your testimony this is the substance to which 
you referred ? 

A. The same as was in the kettles. 

C. Q. 4. In melting beef fat in these kettles the fat is not always 
kept at a single fixed degree of temperature, but it sometimes runs 
up or down 2° or 3° or more at different times during the whole 
melting, does it not? 

A. It may go up or down a little ways; you can’t hold the steam 
stationary. 

C. Q. 5. Then, when you entered that establishment, twenty min- 
utes after the fat in these kettles had been entirely melted, you had 
no personal knowledge of the exact temperature or of the fluctua- 
tions in it that had prevailed during the melting? 

A. No. 

C. Q. 6. Any statement by you as to such temperature or of the 
fluctuations in it would be merely a guess, since you were not pres- 
ent at the melting and had no personal knowledge of the fluctua- 
tions that had taken place? 

A. [ had no knowledge of it, of course. 

C. Q. 7. You say you have had. practical experience for a number 
of years in melting beef fat into what you call oleomargarine stock. 
In the practice of this work has it been your effort to melt the beef 
fat at the lowest possible temperature ? 

A. Our effort was to go as close as we could to 120°. 

C.Q. 8. Why didn’t you try to melt it at 117° or 118°? 

A. That was our orders. 

C. Q. 9. Were you at any time during your experience in charge 
of the melting operation ? 

A. Yes. 

C. Q. 10. Did you never melt a kettle of fat when the temperature 
didn’t run above 118°? 
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A. Sometimes; very seldom. 

C. Q. 11. State the circumstances under which you have melted 
them at 118°. 

A. When the melting’‘of the kettles was finished and settled, show- 

ing 118°, I then drew the stock off the kettle. 
112 C. Q. 12. Do you know whether the temperature had risen 
above 118° at any time during the melting? 

A. Well, I don’t know; but it isn’t necessary by close watching. 

C. Q. 13. Is this the lowest temperature at which you had ever 
melted a kettle of beef fat ? 

A. Well, some at 117°. 

©. Q. 14. When the temperature did not run above 117° at any 
ime during the process? 

A. No; it hasn’t got above 117°. 

C. Q. 15. What is the lowest temperature in practical working at 
which you can make a kettle of beef fat and the temperature not 
rise above that point at any time during the melting? 

A. 120° in practical work. 

C. Q. 16. Then the kettle which you melted at 117° didn’t give 
good results? And explain the defect. 

A. I didn’t say it didn’t give good results. 

C. Q. 17. What is the purpose of the paddles that you mentioned 
as being in the kettles and stated were driven by steam ? 

A. To agitate the fat and thereby keefs uniform heat in the fat 
during the course of the melting. 

C. Q. 18. What would be the result if they were not employed ? 

A. I don’t think the fat could be melted properly without them. 

C.Q. 19. The complainant, The National Dairy Company, for 
whom you work, melt their fat in the kettles without the addition 
of gastric juice or any portion of the stomach of a sheep or calf, do 
they ? 

i. I can’t answer that question. I don’t superintend the melting. 
I know they don’t use it. 

©. Q. 20. Why don’t they use it? 

A. I don’t think it’s good for the purpose. They are opposed to 
anything like it. 

C. Q. 21. Have you ever made any affidavits relating to process 
of treating fat by any persons, firms, or corporations ? 

A. Yes; I made an affidavit stating what I saw at the Fairbank 

Canning Company. 
113 C. Q. 22. At what hour of the day did you make your visits 
to their establishment ? 

A. First, I think, was between 8 and 9, and the other an hour 
afterwards—near or about 10. 

C. Q. 23. Who were present at either of these visits ? 

A. Horace Manley and Hugh McAllister. 

C. Q. 24. Is this the Horace Manley whose deposition has just 
been taken 7 

A. I don’t know as he has been examined. 

C. Q. 25. Were you not informed by Mr. Manley that he had been 


here testifying in this case? 
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A. He told me he was here. 

C. Q. 26. Who belonging to the establishment were present at the 
time of your visits ? 

A. The only man I saw was John Connolly. 

C. Q. 27. The John Connolly who is now working for the Na- 
tional Dairy Company ? 

A. Connolly ain’t there, to my knowledge. 

C. Q. 28. There is no John Connolly working in the establishment 
of the National Dairy Company ? 

A. Not that I know of. 

C. Q. 29. If he was working in the establishment of the National 
Dairy Company you would know it, wouldn’t you, knowing him 
personally, having met him at the establishment of the Fairbank 
Canning Company ? 

A. Yes. 

C. Q. 30. How long have you worked for the National Dairy Com- 
many? 

) ‘. I think it’s since last September. 

C.Q.31. Mr. Dickson is one of the principal men in that company, 
is he not? 

A. I have heard so. 

C. Q. 32. Has John Connolly worked in that establishment since 
you went there last September ? 

A. He has. 

C. Q. 33. When did he leave it? 

A. I think within the last two weeks. 

C. Q. 34. Do you know where he has gone? 

A. I do not. 

C. Q. 35. Did you use a thermometer that you carried with you 
or one belonging to the establishment you visited in testing the tem- 

perature of the kettle? 
1)4 A. One I carried with me. 

C. Q. 36. Was there any objection made on the part of any 
one in the establishment to your making full and free examination 
of everything there and testing the temperature of the kettles in a 
five-minute test ? 

A. No. 


And thereupon an adjournment was taken until Saturday morn- 
ing at 10 o’clock a. m., May 12, 1885. ; 


SATURDAY, May 12, 1888—10 o'clock a. m. 
Met pursuant to adjournment. 
Present: Same as before. 


Redirect examination by H. S. TowLe: 


Rk. D. Q. 1. When asked by the counsel for the defendants whether 
the National Dairy Company melted their fat without the addition 
of gastric Juice or any portion of the stomach of a sheep or calf, and 
you replied that they did not use it, and that “they are opposed to 
anything like it,” what knowledge have you in reference to any 


THE FAIRBANK CANNING CO. 71 


opinion or views which may be entertained by the officers of the 
National Dairy Company in reference to this matter ? 

A. I have none whatsoever. 

R. D. Q. 2. When asked the question just referred to, relating to 
the use of gastric juice or portions of the stomach of the sheep or 
calf, what did you understand this question to mean ? 

A. I understood it to mean that Ban was to be made from it. 

R. D. Q. 3. In reply to one of the cross-questions asked you you 
testified that on akin un examination of kettles of oleomargarine 
stock twenty minutes after the melting had ceased you could not 
tell the exact temperature followed darian melting or the fluc- 
tuations which might have prevailed. Could you or could you not, 
from your long experience, tell by an examination of oleomargarine 

stock, such as you made of the stock which you found in the 
115 kettles at the Fairbank Canning Company, whether the same 
bad been melted at a low temperature ? 

A. I could tell, I believe, these kettles had been melted at a low 
temperature ? 

R. D. Q. 4. You stated during your cross-examination that the 
lowest temperature at which you had ever melted a kettle of oleo- 
margarine stock was 117° Fahrenheit. What, in your judgment, 
based upon your experience, would be the effect as to taste and smell, 
also as to the quality of the stock, if melted at a temperature less 
than 117° Fahrenheit ? 


_ (Objected to because calling for a mere guess upon a hypothetical 
question.) 


A. I believe the quality would be better and the taste and smell 
better. 
JOHN LEO. 


Subscribed and sworn to before me this 12th day of May, A. D. 
1883. 
FREDERICK C. GOODWIN, 
[ SEAL. ] Notary Public. 


UnitTep STATES OF AMERICA, 
Northern District of Illinois, 


I, Frederick C. Goodwin, a notary public in and for the county 
of Cook and State of Illinois, and residing in Chicago, in the north- 
ern district of Illinois, do hereby certify that the foregoing deposi- 
tions of John Conno!ly, Horace Manley, and John Leo were taken 
before me pursuant to notice hereto attached in the cause in the 
caption hereto entitled. 

Phat the said depositions were taken on behalf of the said com- 
plainants in said cause, and that the said witnesses were each by 
me duly sworn to testify the truth, the whole truth, and nothing but 
the truth in said cause, and the deposition of each of said witnesses 
was reduced to writing in the presence of the witness and of coun- 
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sel for the parties therein noted as present and read over to 
116 the witnesses, who, each of them, in my presence subscribed 
the saine as and for his deposition in said cause. 
In witness whereof I have hereunto set my hand and official seal 
this 12th day of May, A. D. 1883, at Chicago, in said county and 
State aforesaid. 


FREDERICK C. GOODWIN, 
Notary Public. 


Circuit Court of the United States, Northern District of Illinois. 


THe CoMMERCIAL MANUFACTURING Company, Consolidated, ef al. ) 
VS . » 


THe FAIRBANK CANNING COMPANY. j 


To Messrs. Hill & Dixon, counsel for defendant. 
GENTLEMEN: You are hereby notified that on Thursday, Noveim- 
ber 15, 1883, at ten o'clock a. m., at the oftice of Valencourt St. Lilie, 
notary public, No. 18 Exchange Place, in the city of New York, we 
shall proceed to take testimony of witnesses in behalf of the com- 
plainant in the above-entitled cause. You are invited to be present 
and cross-examine the witnesses. 
New York, November 13, 1883. F 
OFFIELD & TOWLE, | 


Counsel for Complainant. 


We hereby admit service of a copy of above. notice this 13th day « 
of November, 1883. 
HILL & DIXON, 
Counsel for Defendant. 


117 Circuit Court of the United States, Northern District of 
Illinois. 


THe CoMMERCIAL MANUFACTURING Company, Consolidated, et al. 
Us, 
THe FAIRBANK CANNING CoMPANY. 


CC RE te ea 


Evamination of Witnesses on the Part of the Complainants in the Above- 
Entitled Case. 


Met pursuant to the notice hereto attached. . 
Present: C. K. Ofheld, Esq., counsel for complainants; T. S. E. , 
Dixon, Esq., counsel for defendant. if 

Complainants having no witness present, an adjournment was 
taken to November 16th, at ten o'clock a. m., at the same place. 


New York, November 16, 1883. 

Met pursuant to adjournment. 
Present: Counsel as before; and thereupon complainants call as a 
witness on their behalf Georce B. DouGtas, who, being first duly 
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sworn to state the truth, the whole truth, and nothing but the truths 
deposes as follows in answer to interrogatories propounded by C. K. 


OFFIELD, Esq.: 


Q. 1. Please state your name, age, residence, and occupation. 

A. George B. Douglas ; age, fifty-six years; I reside in Brooklyn, 
New York ; commission merchant. 

Q. 2. Is it any part of your business as commission merchant to 
buy and sell butter; and, if so, how.extensively does this form a part 
of your business? 

A. Yes; that is part of my business, to sell butter; it is a large 
part of my business. 

Q. 3. For how long a time have vou been engaged in business as 
a commission merchant? And please state whether or not you have 
bought and sold butter as a part of such business during the whole 

of that time. 
118 A. I have been engaged in that business for nearly thirt 
years, and have bought and sold butter during that Por vis § 
largely. 

Q. 4. At what place or places have you carried on your business 
as commission merchant, say since the year 1849 or 1850? 

A. In the city of New York all the time. 

Q. 5. Will you please state how familiar vou have been with the 
butter trade, especially in the city of New York, during that time? 

A. I have largely bought and received on commission for sale 
the various grades of butter made in the various States of the Union 
and Canada where butter is produced, and sold the same. 

Q. 6. Not desiring, Mr. Douglas, to inquire into your business af- 
fairs, but, if there is no objection, | should like to have you state 
how your business as commission merchant, with special reference 
to the butter trade, and covering in period of time the last thirty 
years, will compare generally with your compeers in the same line 
of industry during the same period of time. 


(Objected to as immaterial.) 


A. A large portion of that time firms of which I have been a 
member have been among the leading concerns in the business, 
being among the largest receivers of butter in New York city. 

Q. 7. Are you familiar with the product now known or so called 
or designated ‘by the name oleomargarine? And, if so, please state 
when and where you first became familiar with that product. 


(Objected to as immaterial and irrelevant unless counsel shall de- 
fine what he means by the term “ oleomargarine.”) 


A. Iam acquainted with its character. I first knew it in the city 
of New York about five or six years ago. 

Q. 8. At the time you first became acquainted with this product 
called oleomargarine will you please state how it was then consid- 
ered by the trade, especially the butter trade, as to its being a new 
or old product or discovery ? 


(Objected to as immaterial, irrelevant, and incompetent.) 
10—253 
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A. It was regarded by the trade as an entire novelty. 
119 (. 9. Have you intended to state by your testimony that 
you have been continuously connected with the butter trade 
in this city during the thirty years last past or only intermittently ? 
A. I have been connected with the trade the whole time excepting 
about two years from 1875 to 1877, when I had less connection than 
at the time before succeeding that covered by the testimony; still I 
was connected with it, but not so largely. 
Q. 11. Have you ever handled oleomargarine as an an article of 
commerce in this county ? And, if so, please state in what exact form 
you dealt in it. 
(Same objection as to question 7, and the like objection is made 
to all questions relating to what the counsel terms “ oleomargarine.”) 


A. Yes; I have handled it. We have both bought it and seld it 
on commission. 

Q.12. When for the first time did you buy and sell oleomar- 
garine ? 

A. Within the last two months. 

Q. 13. From what is oleomargarine produced ? 

A. I understand it to be produced from the best part of the fat of 
the ox expressed from the fat. I have seen the process. 

Q. 14. In your opinion, please state whether oleomargarine, when 
kindly and rightfully produced, is or is not a palatable and whole- 
some article of human food. 

A. Well, I don’t know anything to the contrary. I believe it to 
be wholesome as butter, and much more so than a large portion of 
the butter produced. 

Q. 15. You believing oleomargarine to be a wholesome article of 
human food, why was it that you neither bought nor sold it in con- 
nection with your business until within two or three months last 
past ? 

A. It would require a pretty considerable time to answer that 
question. My firms have always been conservative and, being 
thoroughly acquainted with and receiving large quantities of butter, 
have had but little occasion to look for and sell any of the substitutes. 
My partners have been urgent to deal in oleomargarine, but I 

have always objected until recently. The demand from 
120 our customers for oleomargarine has compelled an assent on 
my part. , 

Q. 16. Will you please state in this connection, somewhat in de- 
tail, the effect which the discovery and production of oleomargarine 
in this country las had upon the butter trade. 

A. Do you mean the dealing in it or the people in it, when you 
speak of the trade ? 

Q. 17. Well, say upon both ? 

A. The people engaged in the butter business were variously 
affected. A large number thought that the presence of this article on 
the market would injure the dairy or butter interest ; another por- 
tion, and the minority at first, regarded the sale of the goods with 
favor and believed that the production should be encouraged. This 
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state of things existed about four or five vears ago, when oleomargua- 
rine tirst largely attracted the attention of the trade. Some people 
believed that as a product of an industry it had a right to live, regard- 
less of any dealings in the article, while the great majority at that 
time sought to repress it by legislative action. Since then the former 
have become the majority, and a large number of those most opposed 
to it as an article of commerce are now glad to deal in it and handle 
all they can. The sale of oleomargarine and its presence in the 
market in greater or lesser quantity, at various times, has caused 
fluctuations in the value of butter; it has largely depressed at periods 
the value of inferior and medium grades of butter, but has only 
slightly affected, if at all, the value of the finest butter. At one 
period within the last four or five years oleomargarine was the only 
article representing butter that could be found on the wholesale mar- 
ket at a less price than 22 to 24 cents a pound, and at that price the 
butter was very inferior. During the past four or five years since 
oleomargarine has been largely an article of commerce the finest 
butter, during the winter months, has sold at a higher price, for gold, 
than for a great number of years previously. 

Q. 18. Isthe manufacture and sale of oleomargarine on the in- 
crease or decrease, as an article of commerce in this country or as 

an export ? 
121 A. Iam not so familiar with the increase of the business 
as to state with certainty, but I believe that the sale and use 
of oleomargarine, or what is called butterine or suine, is largely on 
the increase. ; 

Q. 19. Will you please state whether oleomargarine is or is not an 
established or well recognized factor at the present time in the trade 
of this country and in the world of commerce? 

A. I regard it as such. / 

Q. 20. Which product is the best adapted for transportation and 
for retaining its wholesome and palatable constituents for the longest 
space of time or for long voyages, under variable differences of cli- 
mate, the natural butter or olemargarine ? 

A. I don’t think I am competent to answer that question, I have 
had so little experimental knowledge. I can tell you about butter, 
if that is of any importance. 

Q. 21. What organization in this city represents the commerce to 
which the butter trade of this city belongs, and are you a member 
or officer of such organization ? 

A. The New York Produce Exchange and the New York Mercan- 
tile Exchange recognize that branch of the business, but I am not at 

resent what is called ar officer, technically, but I am a member of 

oth organizations and chairman of a committee of each. 

(). 22. Will you please state whether this product of oleomarga- 
rine is quoted or recognized or called, if that is the term used in 
both of these organizations, as a food product and an article of com- 
merce ? 

A. It is recognized, called, and the subject of rules and regulations 
by the New York Mercantile Exchange, but I do not think it is so 
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recognized by the New York Produce Exchange; it may be, but I do 
not think it is. 

()..23. Is not the New York Mercantile Exchange a reorganization 
or successor of or a growth out of the old Butter and Cheese Ex- 
change ? 

A. It is the same organization as the butter, cheese, and egg ex- 
change, its present name having been adopted within the past two 
years. 

Q. 24. Has or has not oleomargarine an equal call on that ex- 

change with butter and governed by the same rules ? 
122 A. Both articles are subject to a daily call on the exchange, 
each having its appropriate rules. 

Q. 25. Why was oleomargarine given a recognition and a call on 
the mercantile exchange ? 

(Objected to as immaterial, irrelevant, and incompetent.) 


A. Because it was required by the members of the exchange deal- 
ing in the article. 

Q. 26. Are you the Mr. Douglas who is now the president of the 
International Dairy Fair Association ? 

A. Lam. 

Q. 27. As president of that association, do you or do you not 
recognize oleomargarine as a new product of human food, now well 


established as an article of commerce ” : 


(Objected to as immaterial, irrelevant, and incompetent.) 


A. I do, and will add that at the last International Dairy Fair oleo- + 
margarine was exhibited. 

Q. 28. Was oleomargarine recognized by either the New York 
Mercantile Exchange or the International Dairy Fair Association 
as an article of human food or as an article of commerce before the 
merits of the product itself forced such a recognition ? 


(Same objection.) 


A. It was not so recognized until after the period stated in a former 
interrogatory, when the trade was so divided in their views. 
Cross-examination by Mr. Dixon: 
C. Q. 1. It appears from your answer to question 15 that you have 
always objected, while your partners have been willing to deal in 


oleomargarine, until about two months ago, when vour firm com- 
menced to deal with the article. Please state at length the objections 


which vou urged to your partners against dealing in the article. 
A. This was a new article, and we were unfamiliar with the goods, 
and as we had a large business with other dairy products besides 
butter, these occupied our attention, and I did not feel like extend- 
ing the business so as to take in goods with which we were only 
partially acquainted. 
123 C. Q. 2. What other objection did you make at any time to 
dealing in oleomargarine? 
A. It was my desire to wait and see how far the goods would as- 
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sume regular methods as an article of commerce, and to gauge some- 
what the prospect of remuneration. 

C. Q. 3. What other objection at any time? 

A. No other that I remember; they were purely business con- 
siderations. 

C. Q. 4. But had not the goods assumed “ regular methods as an 
article of commerce ” three years ago—in 1880? ; 

A. Yes—tolerably so—more three years before that. 

C. Q. 5. Then it was for other reasons that you made objections 
for the last three years ? ° 

A. No others than those already stated in the previous answers. 

C. Q. 6. In your testimony, where you have used the term oleo- 
margarine or where you have stated that you had dealt in this arti- 
cle, you mean what is known in the trade as oleomargarine butter? 

A. Yes, sir. 

C. Q. 7. You have stated that you are now familiar with the butter 
trade and also of the sale of what is called butterine or suine is largely 
on the increase. The article now known to the trade as butterine is 
understood to be a mixture of refined lard and butter, is it not? 

A. There are two interrogatories there. I answer to the first, yes ; 
to the last, that suine or butterine is understood to be an admix- 
ture of the oil of lard deodorized and butter. 

C. Q. 8. The best brands of this butterine made from the oil of 
lard and butter form a palatable article of food, do they not? 

A. They do. 

C. Q. 9. They are now put upon the market? They command a 


somewhat higher price than oleomargarine butter, do they not? 


A. Well, that depends upon the proportion of butter and the orig- 

inal quality and high flavor of the butter. The best brands of 

124 _— butterine bring a higher price on the market than the usual 
run of the receipt of oleomargarine. 

C. Q. 10. This quality of butterine to which you have referred is 
of comparatively recent introduction to the trade, is it not? 

A. Yes; it is. 

C.Q. 11. It is regarded by the trade as a novel article, and has 
made considerable stir, has it not? 

A. I have known it as existing for the last two or three years, and 
its presence on the market has excited great interest in the trade. 

C. Q. 12. But while this article is new to the trade within the last 
two or three years, have there not been experiments made years 
ago inthe admixture of lard and butter? 

A. I have no knowledge in regard to that that I can recall. 

C. Q. 15. But this butterine made as you have stated is a very 
different article from that produced by a mere admixture of lard 
and butter, is it not? 

A. I don’t know that I ever saw a mixture of lard and butter, 
but my judgment is that there would be a difference. 

C.Q. 14. And this difference would result from the different pro- 
cesses employed in the two cases ? 

A. There would be an element in the one case that would not 
exist in the other. Where lard is used there would be the usual 
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quantity of stearine. While oil is employed the stearine is sup- 
posed to be eliminated. 

C. Q. 15. You have stated that butterine made from lard, oil, and 
butter was new to the trade within the last two or three years, and 
that oleomargarine butter fifst attracted largely the attention of the 
trade four or five years ago. Now, just as this butterine is a new 


’ article, produced by new and approved processes, can you state that 


what is known to the tradeas oleomargarine butter, introduced as you 
have stated, was not a new article introduced by new and improved 
processes, differing from any experiments that may have been made 
to utilize beef fat nine or ten years agd’? 

'(Objected to as not cross-examination and as assuming as a fact 
that concerning which the witness is not testifying.) 


125 A. Tam not acquainted with*the process or the improve- 
ment which may have been made in the production of but- 
terine. That is all I know about that, in answer to that question. 

C. Q. 16. Has not the creamery system of making butter been 
quite generally introduced within the last few years ? 

A. Probably within the last ten or twelve years. 

C. Q. 17. It has largely increased of late years, has it not? 

A. It has. 

C. Q. 18. It has become more profitable for the farmer to have 
his milk used in the creamery system than to have it used in the 
old fortn of milled and ladled butter ? 

A. In the States where butter is gathered from thé farmers and 
then milled or ladled the creamery system undoubtedly yields 
larger returns tothe farmer. 

C.Q. 19. And the wide introduction of this system has tended to 
diminish the production of the inferior and less profitable grades of 
butter, has it not? 

A. It has. 

G. B. DOUGLAS. 


Subscribed and sworn to before me this 17th day of Nov., 1883. 
V. A. LILLIE, 
Notary Public. 
Cert. filed in N. Y. Co. 


Adjourned to Monday, November 19, at 10 a. m. 


Monpbay, November 19, 1885. 
Met pursuant to adjournment. 


Present: Counsel as before. 


Complainants having no witness present,an adjournment was 
taken to 2 p.m., at the same place. 


Met at 2 p. m., and adjourned to Nov. 20, 1883, at 10 a. m. 


4 


— 
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126 NoveMBER 20, 1883—10 a. m. 


Met pursuant to adjournment. 
Present : Same as before. 


And thereupon complainants’ counsel calls Epwarp G. Byrnes 
as a witness in their behalf, who, being first duly sworn to state the 
truth, the whole truth, and nothing but the truth, deposes as follows 
in answer to interrogatories propounded by C. K. Orrietp, Esq. : 


Q. 1. Please state your name, age, residence, and occupation. 

A. Edward G. Byrnes; I am forty-one years of age; I reside in 
New York city, and I am a retail grocer by occupation. 

Q. 2. How long have you been in the retail grocery business in 
the city of New York and its immediate vicinity ? 

A. About sixteen vears. 

(. 3. If vour trade or business as a retail grocer has been directed 
to or confined to any particular class or classes of citizens, please 
state what class you have made a specialty in the carrying on of 
your business. 

A. Almost entirely amongst the working or laboring class. 

Q. 4. Not wishing to inquire into the details of your business, but, 
if there is no objection, I would like to have you state generally and 
approximately the extent of your business per year among the 
working classes, and compare your business per year with that of 
the largest grocery dealers in this city or country who make a 
specialty of catering to the same class of trade as yourself. 

A. I sell in the neighborhood of four or five hundred thousand 


dollars’ worth of goods per year. I believe that I sell more goods 


at retail than anybody in my particular line, and have for the last 
ten years. 
Q. 5. Is it any considerable part of your business as a retail 
grocer, and has it been from the begiuning of your trade, to buy 
butter and sell it to your customers ? 
127 A. I have done a very large butter business. A part of 
the trade I sell to use bread and butter very extensively. 
Q. 6. What class of butter, as to its organization and composition, 
have you bought and sold to your customers principally during 
that time? I speak now only of natural or cow butter. 


(Objected to as immaterial.) 


A. In the first commencement of my business I sold every kind 
of butter, from the most common kind up to the best. For the last 
six or seven years I have not been able to sell any common butter 
at all. 

Q. 7. Are you familiar with the product now manufactured in 
this country and sold under the name of oleomargarine? And, if so, 
please state when and where you first became acquainted with it. 


(Objected to as immaterial, unless counsel shall further define the 
term oleomargarine, and the same objection is made to all other 
questions relating to the term oleomargarine.) 


A. I am acquainted with it and have been since it was first in- 


te 


a 


ane oer sapagen 
ry gape 


on mate 
— 
piece we sey!) 


ae ae 


Se ee eee 


PMI te RRR re “ 


—- - ee ee ees 
5 eS ia la ce HGH Ay ips 5s Wasik 
- mt ot 


SO THE COMMERCIAL MAN’F’G CO., CONSOLIDATED, ET AL. VS. 


troduced. I saw it first at H. K. and F. B. Thurber’s butter depart- 
ment. 

(). 8. At the time oleomargarine was first introduced in this city, 
please state how it was considered by the trade, as to its being a new 
product or discovery. 

(Objected to as immaterial, irrelevant, and incompetent.) 


A. I considered it a new product; I had never heard of it before. 
When it was introduced to me by that house that was the first I had 
heard of it. 

Q. 9. Please state whether or not you have handled oleomargarine 
as u part of your grocery business, and how extensively and for 
how long past. 

A. I have, very largely. I think it is about seven years since [ 
commenced to sell it. 

Q. 10. How extensively has oleomargarine supplanted in your 
sales the kind of butter which you formerly sold to the working 
class as comprising your trade? 


(Objected to as leading.) 


A. About three-fourths of the quantity I sell is oleomargarine. 

They take it in preference to the medium grades of butter offered to 
them at the same time. 

128 Q. 11. How about the price of the two butters offered 
them--oleomargarine and medium-grade butter? 

A. They are both the same price. 

Q. 12. In your opinion is or is not oleomargarine a healthful, 
wholesome, palatable, and nutritious article of human food ? 

A. I believe it is, or else I would not sell it. 

Q 13. Please compare oleomargarine, riglitly made, with the ordi- 
nary grades, composition, or organization of cow butter, which you 
sold so largely to the working classes before its introduction, and 
state which of the two articles is the most healthful and palatable, 
and please give your reasons somewhat in detail for any opinion 
you may express. 

A. It is very difficulty for me to tell anything about the organi- 
zation or composition of oleomargarine. I know the trade like it 
better; it is sweeter and keeps better, and does not become rancid, as 
the poorer grades of butter will when exposed to the air. I have 
repeatedly sold dairy butter accumulated on my hands, aid they 
have invariably brought it back the next day and rejected it, it hav- 
ing become rancid. 

Q. 14. How about oleomargarine being returned to you ? 

A. It is very rarely returned, and only then when it has been made 
poor by the parties I purchased it from. 

Q. 15. Please state whether or not your customers exercise their 
own choice in selecting the two kinds of butter before them. 

A. Except the very finest, they take oleomargarine invariably in 
preference. 

Q. 16. Will you please state, in your opinion, what effect the dis- 
covery and introduction of oleomargarine has had upon the butter 
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trade in this country? And give your opinion more especially to 
the poorer or medium grades of butter which you sold to your cus- 
tomers. 


(Same objection.) 


A. It has had the tendency of compelling the manufacturers of 
butter to make it better, as the common grades do not sell. 
Q. 17. About how many tubs of oleomargarine do vou sell per 
week during your busy season ? 
129 A. About 150 tubs per week. 

Q. 18. Has the trade in oleomargarine increased or de- 
creased since you first became familiar with that product, and is it 
now on the increase or decrease ? 

A. It has increased very largely, and it continues to increase. 

Q. 19. Is or is not oleomargarine an established article of com- 
merce now in this country ? 

A. I so consider it, and I do not think it possible to get along 
without itnow. Fine butter to-day would costa dollar a pound, in 
my opinion, if it was not for oleomargarine. 


(The last portion of the above answer is objected to as a mere ex- 
pression of opinion or guess and as not responsive to the question 
and volunteered by the witness.) 


Q. 20. Is there any way for the ordinary purchaser of oleomar- 
garine to distinguish it from sweet and palatable butter, or, rather, 
cun your ordinary customers so distinguish it? 

_ A. No, sir; Ido not know of any. 

Q. 21. If you know, please state what forms the substance or body 
of oleomargarine. 

A. It is made from oil of beef fat or suet churned with milk or 
cream. ' 


Cross examination by Mr. T. S. E. Dixon: 


C. Q. 1. The wide and general introduction of the creamery sys- 
tem during recent years has made it more profitable for the farmer 
to have his milk made into fine butter under this system than into 
the poorer and common grade of butter, of which you formerly sold 
so much, has it not ? 

A. I cannot answer as to the profits inthe matter. All I know is 
that the demand is for strictly fine butter, as oleomargarine seems 
to take the place of the common. : 

C. Q. 14. Do you know that the same quantity of milk made into 
butter under the creamery system brings a higher price to the farmer 
than if it was made into the old “ milled” or ladled “ butter,” con- 

stituting the common or poorer grades of butter. 
130 A. I should judge it would be more profitable. In this 
State we do not make much milled butter. | 

C. Q. 2. As it is more profitable the wide introduction of the cream- 
ery system has tended to reduce the amount of inferior or poor but- 
ter offered upon the market, especially in this State, has it not? 

A. It has tended to reduce the amount made, but not offered, be- 
11—20d3 
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cause creameries held for higher prices; does not keep as well as 
dairy butter in my opinion. 

C. Q. 3. And so, in your opinion, being thus inferior to dairy but- 
ter, it generally commanded a less price in the market than ordi- 
nary dairy butter, does it? 

A. I did not say it was inferior. I said its keeping qualities were 
not as good, and in my opinion what enhances the value of cream- 
ery butter over dairy butter is its uniformity in quantity for imme- 
diate use. 

C. Q. 4. Then, after all, the price of creamery butter is enhanced 
over that of dairy butter, is it not? 

A. Yes, sir. 


C. Q. 5. You said, in answer to cross-question two, it has tended 


to reduce the amount made, but not offered. What do you mean by 
“offered?” 

A. I mean offered for salein this city. 

C. Q. 6. Then the amount of inferior or poor butter offered upon 
the market, referred to in question two, to which your answer was 
made, is just as great in this city as it Was some years ago, is it? = / 

A. The trade here all have ice-lhouses now, which has tended to 
occasion more butter to be held for higher prices or speculated in ; 
thus fine creamery butter has spoiled very often, as butter taken off 
of ice does not keep as well to retail afterwards. 

C. Q. 7. You have not answered my question. Is the amount of 
inferior or poor butter offered upon the market in this city at the 
present time just as great as it was some years ago, in view of what 
you have stated above about there being no reduction in the amount 
“ offered ?” 

A. I do not believe that the amount of poor butter in the market 
has decreased. The market is glutted with common goods at the 

present time. 
131 C. Q. 8. Then, notwithstanding the introduction of what is 
termed oleomargarine, it is a fact,as you have just stated, that 
the amount of poor butter in the market has not decreased and the 
market is glutted with common goods at the present time ? 

A. Yes, sir; 1 think oleomargarine is the eause of it; it sells in 
preference to common butter. 

C. Q. 9. But, all the same, the common butter is not driven out of 
the market yet? 

A. No,sir. 

C. Q. 10. What price have you paid during the past summer for 
the bulk of the cleomargarine butter purchased by you during that 
time? 

A. About thirteen and a half cents per pound to fifteen cents. 

©. Q. 11. Where you have used the term oleomargarine and testi- 
fied in regard to your dealings ia it have you meant what is known 
in the trade as oleomargarine butter ? 

A. Yes, sir. 

U. Q. 12. About what proportion of the butter sold by you to your 
customers is of the very finest or highest priced butter in the 


market ? 


' 
' 
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A. A small proportion. 

C. Q. 13. About what fraction or proportion ? 

A. About one-eighth. 

C. Q. 14. You have stated that three-fourths of the butter sold by 
you for the last few years was oleomargarine butter, and that the 
very finest butter was one-eighth of your sales, Then your custom- 
ers could not have invariably taken oleomargarine in preference to 
other butter except the verv finest, as stated by you in answer to 
question 15, could they ? 


(Objected to for the reason that the witness stated in this same 
connection that his customers invariably took it at the same price, 
and for this reason the last testimony neither represents the testi- 
mony of the witness nor the fact.) 

(Counsel for defendant objects to the “ answer” to the above ques- 
tion just given to the witness by counsel for complainants, and as to 
the question of fact refers to the record of question 15 and the an- 
swer.) 


132 A. Yes, because I had the greater portion of the time. 

Every alternate package was creamery or dairy butter, and 
customers could select which they wanted—take the oleomargarine 
in preference, except strictly fine butter. 

C. Q. 15. The one-eighth of your sales having been the very finest 
butter and three-fourths oleomargarine butter, the customers who 
took the other one-eighth of your sales in other butter did not take 
it from preference, did they ? 

. A. Yes, sir. They would taste each one along the counter. The 
dairy butter would remain on the counter, and I would have to sell 
it cheaper. It would become stale standing there. | 

C. Q. 16. Then of late years you have not sold any dairy butter or 
any except that was stale. Is that the fact’? 

A. No. I have sold some creamery, but when it was right fresh 
it was sold. After awhile they took the oleomargarine in preference 
at the same price. 

C. Q. 17. Then, if I understand you aright, when the real butter 
held by you was sweet and wholesome you could sell it, but your 
customers preferred to buy oleomargarine butter to taking any stale 
butter such as vou have described as having in your store? 

A. I did not say so. I said good, fresh, rosy butter they would 
take in preference, but the medium grades are sweet and wholesome. 


‘Redirect by Mr. OrFIELD: 


R. D.Q. 1. How many pounds weight constituted one of these tubs 
of oleomargarine which you have described as selling and keeping 
for sale to your customers ? : 

A. About fifty pounds. 


Cross-examination resutned by Mr. Dixon: 
C. Q. 18. When was it you first saw oleomargarine at Mr. Thur- 
ber’s? . 
A. I think about 1877 or 1878. 
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133 C.Q.19. Dealing so extensively in butter as you have dur- 
ing the last sixteen vears, if oleomargarine had been on the 

market to any extent before the time you have mentioned you would 
have been likely to have known of it, would you not? 

A. I think I would. I heard of it some time before I commenced 
to use it. ; 

C. Q. 20. You testified you first heard of it when you first saw it 
at Thurber’s, have you not? 

A. I don’t know. 1 heard of it at Thurber’s. I may have heard 
of it once or twice before. I first heard of it about that time. 


EDWARD G. BYRNES. 


Subscribed and sworn to before me November 20, 1883. 
V. S. LILIE, 
Notary Public, Kings County. 


Certificate filed in New York county. 


Adjourned to 7.30 p. m. at the Brunswick Hotel, room 4. 


Met at 7.30 p. m., pursuant to adjournment. 
No witness being present, the hearing was adjourned to November 
2ist, at 10 a. m., at room 228, Astor House. 


NOVEMBER 2], 1883. 


Met at 10 a. m., pursuant to adjournment. 
Adjourned to 2 p. m. 


Met at 2 p. m., pursuant to adjournment. : . 
Present: Same as before. 


And thereupon complainants called JoHN ANDERSON as a witness 
in their behalf, who, being first duly sworn to state the truth, the 
whole truth, and nothing but the truth, deposes as follows, in answer 
to interrogatories propounded by C. K. OFFIELD : 


(). 1. Please state your name, age, residence, and occupation. 
A. John Anderson; age, about fifty years; residence, New York ' 
city ; occupation, merchant. 
134 Q. 2. What particular branch of merchandise do you 
handle ? : 
_A. Provisions and dairy products—butter, cheese, and oleomarga- 
rine. 
Q. 3. How long have you been engaged in this business in the » 
city of New York and its immediate vicinity ? : 
A. I have been in business in New York about twenty-four years. “ » 
Q. 4. If you have no objection, please compare your business in | 
extent and value of commodities handled with that of the largest F 
merchants in the same line of industry in this city or county. 
A. As far as the dairy products is concerned we were the largest 
until the last two vears. As to the oleomargarine we are much the 
largest exporters and have been fur years; within the last two years 
moderate business in dairy products. : 
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Q. 5.. For how long have you handled oleomargarine as part of 
vour business and trade ? 

A. Commenced exporting in 1878. 

Q. 6. When did you first become familiar with oleomargarine as 
a product and how was it then considered as to its being a new or 
an old product discovered ? 


(Objected to because immaterial, irrelevant, and incompetent.) 


A. Oleomargarine was first brought to my attention between 1870 
and 1875; considered entirely néw and a great novelty at that time. 

Q. 7. Please state approximately, if there is no objection, the ex- 
tent and value of your business per year. 

A. Until within the last two years was between three to five mil- 
lion ; last two years considerable less. 

Q. 8. Please state whether or not the growth or increase in the 
trade of oleomargarine has been slow or rapid, and_ illustrate such 
growth from your business, if there is no objection. 

A. It has been rapid. Illustrated: In 1878shipped 1,500 hundred 
tubs of oleomargarine; 1879, about 2,500; from 1880 up to date, 
from 40,000 to 50,000 per year. The size of the tubs averaged about 

thirty-five pounds, and since then about twenty-eight pounds ; 
135  value-thirty-five pound tub, about five dollars; twenty-eight 
pound tub, about three dollars and a half. 

Q.9. From what is the product of the oleomargarine derived ? 

A. Fat from bullocks and cattle. 

Q. 10. Please state whether or not oleomargarine is a wholesome, 


‘palatable, and nutritious article of human food and how it is con- 


sidered by the trade. 

A. I consider it so, and the trade also. 

Q. 11. What use was made of the fat of bullocks and cattle in this 
country prior to the introduction or discovery of this new product 
of vleomargurine? 


(Objected to as immaterial.) 


A. Used for making into tallow. 

Q. 12. Mr. Andersou, will you please state the reason, in your opin- 
ion, for the vast sales and rapid increase as an article of commerce 
of this new product of oleomargarine? 

A. Well, one reason is that the low price to which it can be sold 
as compared with butter at the same price, oleomargarine being 
sweet, clean, and palatable, while butter selling at the same price 
will be stale, old, and unpalatable. 

Q. 13. Is or is not oleomargarine now a permanent and estab- 
lished article in this country and foreign countries ? 

A. Permanent fixture on both sides of the water. 


Cross-examination by T. 8S. E. Dixon: 


C. Q.1. When you have used the word oleomargarine in your tes- 
timony and when you have compared the same with butter have 
you meant what iscommercially known as oleomargarine butter ? 
A. I don’t know any commodity as oleomargarine butter. 
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C. Q. 2. What is the substance, then, which you compared with 
butter in your answer to question 12? 

A. It is known in the trade as oleomargarine. 

C.Q. 3. And that is what you refer to when you use the term 

oleomargarine ? 
136 A. When I referred to oleomargarine I mean oleomarga- 
rine; that is all I can answer. 

©. Q. 4. From whom did you obtain your supplies of oleomar- 
garine butter? 

A. I have bought small quantities from various makers and man- 
ufacturers. My principal purchases have been made from the East- 
erbrook Company, of New Haven. 

U. Q. 5. They are licensees under the Mége patent for New Eng- 
land? 

A. Iam so told; I don’t know it of my own knowledge. 

C. Q. 6. What is the average per cent. of profit you have gained 
dealing in this butter? 

A. All my purchases are for export, and I have endeavored to 
make a cent per pound profit, which is divided with my correspond- 
ents in Great Britain. 

C. Q. 7. Then, estimating amount handled by you per year at 
75,000 tubs, averaging thirty-five pounds, — made by yourself and 
your correspondents this year in handling this product, would it 
not? 

A. It would, if we succeed in our endeavors of securing the one 
cent per pound profit, in which we are not always successful ; to our 
great sorrow and detriment, we have had it go the other way more 
than once. 

C. Q. 8. And on some lots you have made more than a cent a 
pound, have you not? 

A. I suppose we have; but we never made over a cent a pound, 
unless by assuming great risks in buying for future dealing. 

C.Q. 9. From your knowledge of the course of trade in this 
product, what is your judgment as to the proportion of oleomar- 
garine butter made in this country which has been exported in the 
past? 

\. [have not examined into this, but should judge that last year a 
comparative amount of oleomargarine butter would be ten per cent. 
of the exports; possibly, this year, twenty per cent. 

C. Q. 10. How is it with regard to oleomargarine butter you have 
handled ? 

A. Up to this date our proportion would be from sixty to seventy 

per cent., as compared with butter. 
137 C. Q. 11. I do not have reference to other butter ; but what 
I ask is, what proportion of oleomargarine butter handled by 
you do you export? 
A. L export all of it; Tam not a dealer. 


Redirect : 


R. D. Q. 1. About what per cent. a pound profit do you or have 
you made on dairy butter exported by you? 
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A. Our aim and object in the export business, either on joint 
account shipments or in filling orders, and as a fair remuneration, 
is to make four per cent. on the cost of the goods to be divided 
between ourselves and our correspondents ; this is usual in the trade. 

RK. D. Q. 2. As I understand you, you have handled and have 
been familiar with the butter trade in your business since your be- 
ginning, some twenty years ago ? 


(Objected to because not inquired into on cross-examination.) 


A. I have been familiar with the butter trade for thirty years or 
more, having been a clerk with’ a butter and cheese firm before I 
entered into business for myself. 

R. D. Q. 3. You were asked if Easterbrook & Company, from 
whom you purchased principally your oleomargarine butter—if that 
company were not licensees under the Mége patent. Is not the oleo- 
margarine butter manufactured by them manufactured under that 
patent? 

A. I understand that it is. 


JOHN ANDERSON. 


Subscribed and sworn to before me November 21, 1883. 
V. S. LILLIE, 
Notary Public, Kings County. 


Certificate filed in New York county. 


138 Tuurspay, Nov. 22, 1883—3 p. m. 


Met pursuant to adjournment. - : 
Present: Same as before. 


And thereupon complainants’ counsel call as a witness in their 
behalf Cuas. H. Jonnson, Esq., who, being first duly sworn to state 
the truth, the whole truth, and nothing but the truth, de as fol- 
lows, in answer to interrogatories propounded by C. K. Orriexp: 


Q. 1. Please state your name, age, residence, and occupation. 

A. My name is Chas. H. Johnson ; age, fifty ; residence, Montclair, 
New Jersey ; occupation, merchant, wholesale dealer in butter and 
cheese, at New York city. 

Q. 2. For how long a time have you been engaged at such busi- 
ness in New York city? And if there is no objection please state 
the extent and value of your business per year. 

A. I have been in business over twenty-five years. I couldn’t state 
the extent of my business. Our business has been large. Our profits 
range from $25,000 to $40,000 per year. 

Q. 3. Is it any part of your business to handle oleomargarine ? 
And, if so, please explain when you first became acquainted with this 
product, and about how extensively you have handled it. 

A. I became acquainted with it seven or eight yearsago. I should 
think during the past five years, 1 think, we sold 10,000 or 20,000 | 
packages per year. The sizes run from 28 Ibs. to 56 lbs. each. 

Q. 4. At the time you first became acquaineed with this product, 
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oleomargarine, seven or eight years ago, please state how it was then 
considered, as to its being a new or old product or discovery. 


(Objected to as immaterial, irrelevant,and incompetent.) 


A. There was a decided prejudice against it at first, but as time 
passed on it seemed to meet with more favor. 
Q. 5. Was it then considered a new or an old thing ? 


(Same objection.) 


A. It was considered a new thing. 
139 Q. 6. Please state what effect the introduction of oieomarga- 
rine has had upon the butter trade of this country ? 

A. It has kept down the price of natural butter. 

Q. 7. In your opinion is or is not oleomargarine a wholesome and 
palatable article of human food ? 

A. I think it is more healthful than the common grades of butter, 
whose place it now supplies to a great extent. 

Q. 8. To whom do you chiefly sell your packages of oleomarga- 
rine ? 

A. To wholesale dealers. 

Q. 9. Which brings the higher price in the market—oieomargarine 

or the common and lower grades of butter? 
A. The common grades of butter are lower than oleomargarine ; 
medium grades higher. 


Cross-examination by T. 8S. E. Dixon, Esq. : 


C. Q. 1. Where you have used the term oleomargarine and where 
you have said you dealt in the article have you meant what is 
known to the trade as oleomargarine oil or oleomargarine butter ? 

A. Oleomargarine butter. 

C.Q. 2. What effect has the temperature, say, 90° to 95° upon 
oleoma rgarine butter ? 

A. It melts and liquefies. 

C. Q. 3. After it is thus melted what are its characteristics ? 

A. It is unusable in that condition. 

C. Q. 4. For what reason ? 

A. It seems to have no body; to be too much like an oil. 

C. Q. 5. How does it taste ? 

A. Never tasted it in that condition. 

C. Q. 6. After it is melted does it remain in oil, or-does it congeal 
at the ordinary temperature ? 

A. I think it congeals at about 80°. 

C. Q. 7. Is it usable as butter then ? 

A. It is, but it is not so good. 

C. Q. 8. What is the difference between it in that state and in the 

original state ? 
140 A. It seems to have lost its freshness and appears more 
tallowy. 

C. Q. 9. Does it have more of the tallowy smell in that state? 

A. I think it has. 
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C. Q. 10. Are you acquainted with what is known as a tallow oil 
made from the tallow by pressing out the stearine ? 


(Objected to as incompetent and not cross-examination upon any 
subject-matter enquired into upon the direct examination, and the 
defendant’s counsel is notified that in examining the witness as to 
the maiter enquired of in the last interrogatory he makes him his 
own witness and will not be permitted to contradict or explain the 
testimony in answer to such and kindred interrogatories, and that 
it will so be insisted upon at the hearing of this cause.) 


A. I have seen it, but have no special acquaintance with the oil. 
C. Q. 11. When did you first see it ? 


(Last objection repeated.) 


A. I think I saw the oil a little over a year ago. 
C. Q. 12. Had you seen it before ? 


(Same objection.) 


A. Not to my knowledge. 
C. Q. 13. Had you seen stearine before ? 


(Same objection.) 


A. I think not. 

C. Q. 14. Then you don’t know personally what has been done in 
the way of separating fat into its constituents in this country prior 
to the date of the Mége patent, in December, 1873? 


(Same objection.) 


A. I do not. 
CHAS. H. JOHNSON. 


Subscribed and sworn to before me Nov. 22, 1883. 
V. S. LILLIE, 
Notary Iublic, Kings Co. 
Cert. filed in N. Y. Co. 


141 NOVEMBER 23—7.30 p. m. 


Met pursuant to adjournment. 
Present: Same as before. 


And thereupon complainant’s counsel call WasHineton WInsor, 
who, being first duly sworn to state the truth, the whole truth, and 
nothing but the truth, deposes as follows in answer to interrogatories 
propounded by C. K. OFFIELD: 


(). J. Please state your name, age, residence, and occupation. 

A. My name is Winsor; produce merchant; age, 47; and resi- 
dence, New York city. 

Q. 2. How long have you been in this business in the city of New 
York or its immediate vicinity, and how extensively does the 
handling of butter or dairy products form a part of your business ? 

A. I have been in the business in the city of New York, with the 
exception of four years, since 1859. For four years I was in the busi- 
12—253 
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ness of handling dairy products in the country, but connected, how- 
ever, with the New York house, Dairy products is about two-thirds 
of our business. ; 

Q. 3. Will you please state what prominent associations you are con- 
nected with or have been which have for their object the regulations, 
control, or handling of food products, especially the products of the 
dairy, and state also what official positions, if any, you have held or 
now hold in such associations or organizations. 

A. Well, I have been elected three times president of the Butter, 
Cheese and Egg Exchange, now the Mercantile Exchange, which is 
only a change of name for the same organization; I am also presi- 
dent of the society known as the Society for the Prevention of Adult- 
eration of Butter in New York. 

Q. 4. The first organization mentioned by you is the largest and 
most influential of that character in the United States, and perhaps 
in the world ? . 


(Objected to as clearly leading.) 


A. I believe it is. 
(). 5. If there is no objection, and the question is asked simply 
142 as explanatory and to give character to whatever testimony 
you might give here, T will ask you to state how your busi- 
ness—tuken, say, over a period of years from 1859—will compare, in 
its extent and as to the value of products handled, with that of the 
largest business carried ow by other merchants in the same line of 
industry, during the same time, in this city. 
A. If understand the question, you don’t ask meas to the amount 
of business we have done in these several years. 
Q. 6. That is correct. I simply wish you to state how you rank 
yourself or your house with your competitors in this city or country 
in the same line of business, especially as to dairy products. 


(Objected to as immaterial.) 


A. I don’t believe we have for the past eight years at any time 
been below third or fourth in New York. I think within eight or 
ten ce we have been first, but not all the time. 

Q. 7. Are you familiar with the article, now manufactured and 
sold in this market and as a foreign export, called oleomargarine ; 
and, if so, please state when and where you first became familiar 
with that product. 


(Objected to as immaterial unless counsel shall further and more. 


definitely detine the term “ oleomargarine,” and the same objection 
is made to all questions in this disposition making use of the term 
“ oleomargarine.”) 


A. I am somewhat familiar with an article sold in this market as 
oleomargarine, and think I first became acquainted with its use in 
the year 1877. 

Q. 8. At the time you first became familiar with this product of 
oleomargarine, please state how it was then considered by the trade, 
especially that portion of the trade familiar with dairy products and 
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handling the same, as to its being a new or an old product or 
discovery. 


(Objected to as being immaterial, irrelevant, and incompetent.) 


A. I think it was considered at that time as being antagonistic to 
the dairy trade, and also a new discovery. 

Q. 9. Do you now handle or sell oleomargarine as a part of vour 
business in connection with dairy products; and, if so, for how long 

a time have you so handled it? 
143 A. We do handle oleomargarine, and have handled it since 
the winter of ’80 and ’81. 

Q. 10. Will you please state, Mr. Windsor, why you delayed han- 
dling this product of oleomargarine until as late a time as ’80 or ’81, 
and you must state also in that connection the position of the asso- 
ciations with which you were connected, as before stated, as to the 
product of oleomargarine at that time, and the position of those 
assuciations as to that product at the present time. : | 


(Same objection.) 


A. It was, because I was so strongly and largely identified with 
the dairy interests of the country that I did not believe it policy, as 
a matter of business, for me to handle or recognize oleomargarine 
during those years. I think the positions of the associations were 
the same at that time as my own position or the position of the firm 
as stated above, N. D. Hare & Co. 

Q. 11. Why do you now handle and recognize oleomargarine? 


(Same objection.) 


A. Well, from the fact that we believed, as a firm, that it was 
bound to become an article of commerce despite all opposition, and 
that in order to hold our trade in dairy products we must also sell 
oleomargarine. 

Q. 12. In what mauner or shape does the mercantile exchange, 
of which you are now president, countenance and recognize oleo- 
margarine ? 


(Same objection.) 


A. I believe the majority are willing to countenance its sale as 
oieomargarine. 

Q. 13. Please state whether or not it has any place on the call 
among the recognized products on that exchange. 

A. It has the same piace on the call as dairy products or any 
other products recognized on the exchange. 

Q. 14. I will ask you, Mr. Windsor, as a representative of that 
organized opposition which opposed the recognition of oleomar- 
garine in any shape as a food product, in the beginning of its strug- 
gles for a place among such fuod products, what steps or measures 

you took personally or as a representative of such organized 
144. opposition to oppose or crush out oleomargarine upon its 
first demand for recognition as an article of food product in 
this country. 
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(Same objection.) 


A. I advocated,as an individual in that organization, the passage 
of a law by our State Legislature requiring the branding of this ar- 
ticle as oleomarguarine before it could be sold by any party dealing 
in it, so that all might know who handled it or used it what they 
were purchasing or using, but never the crushing of it out of ex- 
istence. 

Q. 15. Yes; but the opponents of oleomargarine, who then desired 
it so branded, believed that if it was so branded no citizens would 
buy it or eat it? 


(Same objection, and also because leading.) 


A. I hardly think I could state that our organizations or the ma- 
jority of them thought that no person would buy it or eat it if it was 
so branded, but we did believe it would interfere largely, if it was 
so branded and so known, with its sale. 

Q. 16. Will vou please state what effect this product of oleomar- 
garine, with its large manufacture and sale in this country, has had 
upon either the production, consamption, or quality of natural 
butter? 


(Objected to because calling for a mere expression of opinion by 
the witness.) : 


A. I don’t think it has lessened the production of butter, but I 
believe it has tended largely toward improving the quality of the 
same, from the fact thatit has largely taken the place of the medium 
and lower grades of butter and forced the manufacturers of the lower 
grades to make a finer grade of butter in order to find a profitable 
market for their products. 

Q. 17. Are you familiar with the present existing creamery sys- 
tem for the production of butter in this country? And, if so, please 
state what influence or effect the introduction of oleomargarine had, 
either upon the organization of such system or as to its present ex- 
tensive proportions. 


(Same objection.) 


A. I believe that | am somewhat familiar. I think the in- 
145 ~—s troduction of oleomargarine has greatly increased the intro- 
duction of the creamery system and the production of creamery 
butter in this country. 
Q. 18. At what price do you sell oleomargarine, and at what price 
did the dairy butter formerly seil at, whose place such oleomargarine 
has now taken? | , 


(Objected to because based upon an assumption.) 


A. If you will confine it to the present year, I would answer that 
we sell oleomargarine at from 15 to 16 cents, and dairy butter, that 
has taken the place of oleomargarine, to the consumer at from 28 to 
32 cents per pound. 

Q. 19. In your opinion, is or is not oleomargarine a healthful, 
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nutritious, and palatable article of human food?. And if it has in any 
manner been a benefit to the poor or laboring classes of this country, 
please state in what manner it has so benefited them. 


(The last portion of the above question objected to because calling 
for a mere expression of opinion on the part of the witness.) 


A. I have no knowledge that it ever has been an injurious article 
of food. I believe it has been of benefit to the laboring classes, be- 
cause it has tended to keep the price of natural butter lower. 

(). 20. Is the manufacture and sale of oleomargarine on the increase 
or decrease? And please state whether it is now a staple article of 
manufacture in this country. ) 

A. The manufacture is on the increase. It is nowa staple article 
of manufacture. 

Q. 21. From what is oleomargarine produced ? 

_ A. I suppose, beef fat. 
Q. 22. To whom do you sell your oleomargarine? 
A. To the retail grocers entirely. 


Cross-examination by T. 8S. E. Dixon: 


C.Q. 1. Where you have used the term “oleomargarine” have 
you meant what is known to the trade as oleomargarine oil, or what 
is known to the trade as the oleomargarine butter, as distinct from 
the oil? 

A. I have referred to the article known as the oleomargarine butter 
to the trade. . | 

C. Q. 2. You have spoken of the creamery system an |! its 

146 ~—wide and general introduction ; does not the farmer derive a 

greater profit from his milk when it is made into butter under 

the creamery system than when it is made into the ordinary milled 
or ladled dairy butter? 

A. At the present time, it does. 

C. Q. 3. Does not this additional profit tend to produce an increase 
in the amount of the better qualities of butter, and to diminish the 
production of the inferior grades ? 

A. Naturally would. 

C.Q. 4. You and your firm derive, of course, a profit from your 
dealings in what is termed oleomargarine butter ? 

A. We intend to, and do. 

C. Q. 5. Please tell us what the Society for the Prevention of 
Adulteration of Butter in New York, of which you are president, 
is doing at the present time toward suppressing adulterations in 
butter. 

A. Nothing. 

C. Q. 6. Its present existence, then, is practically a farce, is it not ? 

A. I will not admit that it is a faree. 

C.Q. 7. Your financial interests at the present time are promoted 
by the sale of oleomargarine, are they not ? 

A. I think they are. 

C. Q. 8. You have spoken of your advocacy, as an individual, of 
the principle that all who were handling or using oleomargarine 
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butter should know just what it was; do you not now believe and 
maintain that no purchaser should be imposed upon with the sale 
of this substance as butter, but that he should be informed, either 
by the branding of the article or in some other manner, just what 
it is, not only in New York, butin every State in the country ? 

A. I believe he should. 


Redirect by C. K. Or FIELD: 


R. D. Q. 1. Defendant’s.counsel has asked you a number of ques- 
tions about oleomargarine butter. Now, is it not a fact that this new 
product, concerning which, you have given your testimony and 

which you now buy and sell, is called and designated by the 
147 = mercantile exchange and recognized by that exchange and 

upon its committees simply and solely by the name oleomar- 
garine, and that you sell it and purchase it simply and solely under 
the name oleomargarine, and that by a special enactment and law 
of this State this product is to be stamped, identified, and branded 
by the name oleomargarine, and that the word butter has no con- 
nection with it in any other relations and conditions above indi- 
cated ? 


(Objected to because obviously intended to instruct the witness as 
to his answer.) 


A. On our exchange we don’t recognize anything in artificial 
butter except oleomargarine, and all artificial or imitations of butter 
must be bought and sold as oleomargarine and branded as such, to 
be recognized under the rules of our exchange, which we believe 
are made to comply with the State law to regulate the sale of arti- 
ficial butter. 


Recross-examination : 


C,Q. 1. Are there not large quantities of artificial butter sold in 
New York, especially quite recently, under the name or term of 
butterine or suine, into the compositions of which it is understood 
that lard or deodorized lard oil largely enters? 

A. I think there are goods being sold that it is claimed contain 
lard, but as to the quantities or whether it is a fact, I have no per- 
sonal knowledge. 


WASHINGTON WINSOR. 
Subscribed and sworn to before me November 22, 1883. 


V. 8S. LILIE, 
Notary Public, Kings County. 


Certificate filed in New York county. 


Adjourned to November 22, at 11 a. m. 
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148 NovEMBER 22—1] a. m. 
Met pursuant to adjournment. 
Present : Same as before and B. F. Thurston, Esq. 


And thereupon complainants call as witness in their behalf 
Henry Morton, Esq., who, being first duly sworn to state the trutb, 
the whole truth, a nothing but the truth, deposes as follows in 
answer to interrogatories propounded by complainants’ counsel : 


Q. 1. Please state your name, age, residence, and occupation ? 

A. My name is Henry Morton; I am forty-seven years of age, 
and am president of the Stevens Institute of Technology, of Hobo- 
ken, where I reside. 

Q. 2. Please state somewhat in detail what opportunities you have 
had for the study of chemistry and physics in connection with the 
application of the sciences to the industrial arts, and please state in 
this connection generally what opportunities you have had in the 
application of use of any knowledge you may have in this direc- 
tion to either the construction of or in reference to letters patent, 
either in litigation or otherwise. 

A. For nearly twenty-five vears I have devoted a large part of my 
time to study and investigation of subjects connected with chemistry 
and physics and to giving instruction in these subjects at the Uni- 
versity of Pennsylvania, where I formerly occupied the chair of 
chemistry, in the Stevens Institute, and elsewhere. , During all this 
time I have made myself from time to time familar, by direct in- 
spection, with the processes going on in many factories where chem- 
ical manufactures or operations are now carried on, and have also 
been frequently called upon to examine new chemical processes, and 
have carried them on both in my own laboratory and elsewhere. 
lor the last twelve years 1 have been almost constantly engaged in 
examining patents and in experimenting with processes described 
in such patents and in giving testimony in reference to the same in 
suits brought in the United States courts. 

Q. 3. Please state fully what experience you have had in 
149 the investigation of the properties and constituents of fatty 
substances with a view to the utilization of such substances 

in the arts. 

A. When the discovery of Mége was first generally known in this 
country my attention was called to the question of tests by which it 
might be possibie to distinguish natural from artificial butter, and 
in the conducting of this search I made many examinations and 
analyses of butter and other fats, both animal and vegetable. Soon 
after that I conducted a number of experiments, both in my own 
laboratory and at the establishment of Messrs. Rafferty & Williams, 
in New York, on the rendering of fat at various temperatures. I 
also conducted other experiments in the same connection at the es- 
tablishment of Messrs. Tobey & Booth, also in New York ; also other 
experiments at the works of the United States Dairy Company, who 
was succeeded by the Commercial Manufacturing Company, Con- 
sulidated. In connection with a suit on certain soap patents of 
Messrs. Eames & Seely I also conducted a series of experiments of 
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various fats in relation to manufacturing into soap and in connec- 
tion with the proceedings on accounting in the case of Tillman v. 
Proctor & Gamble. I recently made a large number of experiments 
on the treatment of fats, both at my own laboratory and at the es- 
tablishment of Messrs. Proctor & Gamble, at Cincinnati, and I have 
alao made several hundred analyses-of various fatty mixtures. 

(. 4. I view of your special experience just recited, taken into 
connection with your genergl knowledge of the science, would it be 
correct to state that you have made full and specific investigations 
of the character and constituents of fatty substances with reference 
to ascertaining the uses in the arts in which such substances can be 
employed ? 


(Objected to as leading.) 


A. I think the statement in your question is a little too general to 
be correct, but I should say that I have made full and specific in- 
vestigation in reference to the fatty substances used in the arts in 
connection with the subjects I have mentioned, but there are, of 
course, other fatty substances, some of which are used in the arts, 
on which I beve not made any specific investigation. 

. When and from what source did you first hear 

150 of the alleged invention or discovery of Hippolyte Mége 

relating to the utilization of some of the constituents of 

animal fat as a substitute for the butter product of cream with 
milk ? 


(Objected to as immaterial.) 


A. The first publication on this subject which I saw was that 
contained in the Monitur Scientifique Quesneville, shortly after the 
publication of the same, and about the same time the matter was 
mentioned to me by Professor George F. Barker, now ot Philadel- 
phia. I do not now remember the date, but knew it was about the 
time of publication of the report on the Mége process in the journal 
named, to which I was then a subscriber. 

Q. 6. Was this publication or the substance of it copied at that 
time in any American publication ; and, if so, can you in any man- 
ner fix or approximate the date when the Mége invention or dis- 
covery came to your knowledge? 


(Objected to as immaterial, irrelevant, and incompetent.) 


A. This article was translated and published in the American 
Chemist at about the same time, though I think I saw the French 
journal first. I subseribed to both. I have them both in my own 
library at the present moment, but cannot recall with certainty the 
date, except that I think it was about 1872 

Q. 7. At the time this alleged invention or discovery of Mége 
first came to your knowledge please state, then, how it was consid- 
ered by yourself and associates in scientific matters as to its being 
a new step in science. 


(Same objection.) 
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A. It was considered by myself and others of my scientific friends 
rather as a new application of scientitic principles to industrial arts 
than as a new step in science. I should, in fact, be disposed to call 
it a new step in the arts or in the application of science rather than 
a new step in science. 

(. 8. Have you read and do you understand the reissue letters 
patent No. 10137, dated June 13, 1882, granted Hippolyte Mége for 
an improvement in treating animal fats, said reissue being founded 
upon original letters patent to the said Mége, 146,012, dated Decem- 

ber 30, 1873, said letters patent being introduced in evidence 
151 in this case and marked “ Complainants’ Exhibit Mége Pat- 
ent?” 

A. I have read and believe I understand the patent referred to. 

Q. 9. Please state fully what improvement having in view the 
utilization of fatty substances for food purposes is described in said 
letters patent and recited in the two claims thereof. 

A. Improvement recited and claimed, as I understand it, is an 
improvement in a productand in the process by which said product 
is obtained. This improvement consists substantially, as far as the 
product is concerned, in the production from animal fats of a ma- 
terial having substantially the composition and qualities of ordinary 
butter, such product being obtained by a process consisting sub- 
stantially of the two following steps: 

First. The separation from fresh or undecomposed animal fat of 
its oily matter or greasy substance by combined application of me- 
chanical or equivalent treatment and heat in. such a way that the 


greasy substance is completely separated from the membranous 


material of the fat without acquiring any taste of fat, but so that, 
on the contrary, it shall have the taste of molten butter. 

Second. The greasy substance prepared as above is then to be al- 
lowed to stand at such a temperature and for such a time that the 
greater part of the stearine, which is one of the constituents of the 
animal fat, shall crystallize. When this has happened this crystal- 
lized stearine is to be removed by a centrifugal or equivalent means, 
and the remaining mixture of fatty substances then constitutes the 
margarine, which, as the patent states, may replace butter in the 
kitchen. Briefly, the process of this patent consists, first, in the 
preparation of a pure greasy substance, free from membranous 
matter and from any fatty taste; and, second, in the removal from 
this greasy substance of a portion of its stearine, thus bringing it into 
substantial identity in composition as to its main ingredients and 
inconsistency as to its degree of hardness or softness with natural 
butter. The patent also recites means by which the margarine 
above described may be transformed into a more perfect imitation 

of natural butter, and this process consists substantially in 
152. = mingling the margarine with milk or some equivalent aque- 
ous fluid in such a way as to introduce into it certain flavor- 
ing and coloring matters and to make it into a permanent emulsion. 
This part of the process, however, I do not understand to be essential 
matter, since it is distinctly stated in the first claim that the material 
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there claimed is either with or without the addition of substances 
to change the flavor, consistency, or color, as set forth. 

Q. 10. What are the principal constituents of the animal fat of 
beeves and how contained in the living animal, and what changes 
occur in their physical condition after the death of the animal ? 

A. The principal constituents of the fat of beeves are three sub- 
stances, known, respectively, as stearine, palmatin, and  olein. 
Formerly it was supposed that there existed a substance named 
margarine, but later investigation has shown that the body so called 
was only a mixture of palmatin with some stearine, yet, as the word 
is constantly used in the older writers and its use involves no error 
practically important in the present connection and will save much 
unnecessary definition, I will, 2s a rule, refer to the three main con- 
stituents of fat as stearine, margarine, and olein, margarine being 
in this sense practically equivalent to palmatin. Besides these there 
are insignificant traces of other matter in what may be called the 
structureless oily matter of fats. This structureless oily matter in 
the living animal exists in a fluid state, enclosed in numberless 
minute envelopes of albuminous material, these little globules or 
sucks being grouped together in bunches, which are enclosed in 
nore substantial tissues, and these inclosed bunches are more or less 
inclosed or separated by yet firmer membranes, through and among 
which pass the blood vessels by which the circulating fluid travels 
to and from and nourishes all parts of this as it does other portions 
of the animal structure. On the death of the animal, as its natural 
heat is lost, the structureless oily matter solidifies, and this, I be- 
lieve, is the only physical change of importance which takes place, 
except, of course, the decomposing changes which ensue in the 
membranous tissues in the course of time. 


Adjourned to November 23, at 11 a. m. 


15 NOVEMBER 23—11 a. m. 


Met pursuant to adjournment. 
Present: Same as before. 


Q. 11. Prior to the discovery of Mége what were the methods of 
rendering fatty substances for the various uses in the arts and for 
domestic purposes which are known to you as a man of science 
from the descriptions contained in the literature relating to the 
subject or of which otherwise you have any knowledge ? 

A. The methods in use may be divided into two classes, the melt- 
ing in open kettles and the melting in closed vessels. The melting 
in open vessels was conducted by placing the fat, which had been 
cut up or divided into small pieces, in a kettle either heated directly 
by fire or indirectly by steam Jacket or in some cases by water bath. 
In this kettle the fat was usually heated to a temperature con- 
sideraby above that of boiling water, whereby the moisture was 
driven out from the membranous matter of the fat, causing the same 
to shrink and become brittle, thus allowing the oily or greasy matter 
of the fat to escape from the membranous envelopes, while these 
membranous envelopes and connecting tissues, becoming dense, 
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settled down and were separated from the oily matter. These dried 
membranous parts were called cracklings. In some cases—i. ¢., 
when a water bath was used—the temperature of the fat was not 
raised above the boiling point of water, but only brought pretty 
near to it, by which means the membranous parts of the fat were 
not — thoroughly dried as where the temperature was higher, but 
only changed in a way which I can best express by saying that 
thev were cooked. This cooking, however, diminished their te- 
nacity, caused a considerable shrinkage, and thus promoted the 
escape of the oily matter from the membranous envelopes. It was, 
however, necessary, under these conditions, that the fat should be 
chopped up quite fine or ground in a mortar to secure anything 
like a complete separation of the oily maiter from the membrane. 
The other general method was to place the fat, often in large masses, 

in a strong vessel, capable of being closed tight, with a quan- 
154 tity of water, and heating the same either by direct fire, a 

steam jacket, a steam coil, or the injection of live steam, run- 
ning the pressure to various amounts, often as high as about 100 
pounds to the square inch, which would correspond to the temper- 
ature of about 325° Fahrenheit. Acids were sometimes added to 
the water in this treatment, and, as a further modification of such 
process, the mixed fat, water, and acid was sometimes treated in an 
open vessel, the temperature being then only raised to the boiling 
point of water. There have been numberless small modifications 
of the above general types of process, but none of them involve any 
serious departure from the general methods of, working I have in- 
dicated. In all eases the fat, with or without the addition of water 
or acid or the like, was heated to a temperature either near to or 
very much above that of boiling water. 

Q. 12. What effect has the employment of comparatively low and 
comparatively high temperatures in the rendering of animal fats 
upon the character and qualities of the contents of the membranous 
cells containing a homogeneous mixture of the constituents of fat? 

A. If the temperature at which the rendering is effected is very 
little above that at which the contents of the membranous cells be- 
comes fluid, then the oily or greasy matter will be entirely free from 
uny taste or smell other than that which belongs to said oily matter 
itself and which may be best described by saying that it is like that 
of melted butter. If the temperature is higher than this and suffi- 
ciently high to cause that change in the membranous part of the 
fat which | have described as cooking, then the oily or greasy sub- 
stance will acquire a taste and smell which is often described as tal- 
lowy, but [ think can be more accurately defined by saying it is the 
smell of cooked fat or a fatty smell such as we notice in the fatty 
parts of cooked meats. This smell and taste, when we encounter it 
in cooked meat, is not disagreeable, but is so if met with in butter, 
and then suggests the idea of tallow, though, as I think, the true 
tallowy flavor is much more pronounced and is only fully developed 
in a fatty substance which has become to some degree rancid. 
When the temperature employed is above that of boiling water the 
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taste and smell of the oily product is still more pronounced 
155 and more closely resembles that of tallow, while if the tem- 

perature is high enough to cause scorching of the fat there 
then will be developed in the oily product a taste and smell of a 
very acrid character, due to the presence of acroleine and other em- 
pyreumatic products. In order that rendering should be accom- 
plished so as to produce a_ practically tasteless and inodorless oily 
matter, such as I have first alluded to, not only must the tempera- 
ture at which the rendering or separation of the oily matter from 
the membrane is accomplished be below that which will effect the 
cooking of the membrane, but the process of separation must be 
rapid, as otherwise the oily matter will acquire an offensive taste 
and odor, due to something like a fermentation or putrefaction of 
the membrane, and in order that this rapid separation may be ef- 
fected the rupture of the membranous envelopes of the oily matter 
must be very thoroughly effected by mechanical or other equivalent 
means. 

(). 13. Please state somewhat more fully what is the importance, 
if any, in practicing or following the process described in Complain- 
ants’ Exhibit Mége Patent of crushing, grinding, comminuting, or 
disintegrating the fatty substance preliminary to the process of re- 
solving the crude fat into its constituents, or, expressed otherwise, 
to render it by the action of heat. 

A. The membranous envelopes in which the oily matter of the 
fat is first enclosed are exceedingly minute, and though they are 
very delicate, yet unless they are broken or otherwise ruptured they 
will retain the oily matter, even after the same has been liquefied by 
heat, with considerable tenacity, unless the heat is carried high 
enough to cause that change and shrinkage in them which I have 
indicated by saving that they were cooked. In order, therefore, to 
eflect the rapid liberation of the oily matter from these envelopes 
at a temperature below that which could thus change or cook them 
it is necessary that the envelopes should be broken or ruptured be- 
forehand by mechanical or other equivalent means, and this, as I 
understand, is the reason why the grinding and comminuting to 

which vou have referred is important. 
156 Q. 14. Referring again to these membrane cell walls you 

have described and assuming that they are not broken, 
bruised, or weakened by mechanical or other equivalent means, 
will you please state what change is required in the degree of heat 
necessary to render or liberate the fatty globules beyond that that 
is sufficient if the cell walls are first broken, bruised, or greatly 
weakened? [do not ask for an exact degree of heat, but only ap- 
proximately, in comparing the degree of heat necessary for the lib- 
erating of the fatty globules under the two conditions assumed. 

A. Where the membranous envelope is uninjured a much higher 
degree of heat would be needed to effect the liberation of the oily, 
matter and its seperation from the membrane, because the degree 
of heat required must in that case be sufficient to so modify the 
membrane as to occasion its rupture and allow the escape of its con- 
tents, while in the case where the membrane is already ruptured, 
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bruised, or greatly weakened it is only necessary that the heat 
should render the oily contents perfectly fluid and occasion some 
slight change in the membrane by which the escape of the oily 
matter and the subsequent separation of the oil and membrane 
would be effected. 

Q. 15. Wliat would be the resulting consequences, if any, in the 
direction of deteriorating the value of the product for food purposes 
in case the sole reliance for breaking the cell walls is an increase of 
heat? 

A. The deteriorating would be the development of a fatty or tal- 
lowy taste which would prevent the use of the product as a substi- 
tute for butter by reason of the presence of this flavor, which, in 
connection with butter, is highly objectionable. 

Q. 16. What office or function, chemically considered, is performed 
by the gastric juice when employed as an agent to assist in render- 
ing fatty substances under the application of heat? 

A. In a chemical sense, the gastric juice performs the function of 
a solvent and, perhaps also, of a ferment upon the membranous 
tissue, the result of said action being to weaken, disintegrate, and 
dissolve such tissue, thereby acting as an aid to or substitute for the 

mechanical process of grinding or comminuting. 
157 Q. 17. Please state what, chemically considered, are the 

identities and differences between the improved material de- 
scribed in the Mége patent and produced by treating animal fats, so 
as to remove the tissues and other portions therein named, with or 
without the addition of substances to change the flavor, consistency, 
or color as therein set forth, and the-constituents of dairy butter 
made by the ordinary processes from cream of milk. 

A. There is, of course, a difference in the improved product de- 
scribed and claimed in the Mége patent, according as it is made 
with or without the addition of materials affecting its color, con- 
sistency, and flavor. I will therefore refer to each of these condi- 
tions separately. When the improved product of Mége, without 
these additions referred to, is compared with ordinary dairy butter 
we find it to be substantially identical therewith as regards its main 
constituents and its general consistency and character. Both prod- 
ucts then congist substantially of mixtures in nearly the same pro- 
portions in ove case of stearine, margarine, and oleine, and both are 
unctuous solids varying in consistency, being quite solid near the 
melting point of ice, quite fluid at a temperature of about 90°, and 
more or less soft and plastic at intermediate temperatures. The 
Mége product, however, differs from dairy butter, in the first place, 
as to its composition by reason of the presence in the dairy butter 
of several substances not found in the Mége product. Thus, the 
dairy butter contains about five per cent. to six per cent. of- the 
peculiar fat known.as butyrine; it also contains a smaller amount 
of casein, some trace of albumen ; also extremely minute quantities 
— caprilin, caproilin, and caprylin. None of these substances would 
be present in the Mége product as above referred to, which would 
therefore lack peculiar flavor due to the presence of these products. 
The amount of water and of salt would also, as a rule, be greater 
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in dairy butter than in the Mége product. There would also bea 
difference in consistency, inasmuch as the dairy butter would not 
constitute a homogeneous mass of fatty substance, but would bea 
solid emulsion of such fatty substance, in which the same existed as 
minute spheroids or particles of the said fatty substance, sepa- 
158 rated from each other by an aqueous fluid consisting of water, 
holding in solution salt and traces of albumen and casein. 

When the Mége product has been converted into a more perfect 
butter, as he calls it, by the addition of certain substances, as indi- 
cated by him, it will then contain all or nearly all the materials 
found in dairy butter, though not in exactly the same proportions, 
all these distinctive matters being, as a rule, present in smal‘er pro- 
portions in the Mége product than in the dairy butter. As regards 
the water and salt, the relative proportions may vary either way in 
different samples, depending upon the amount of salt added and 
the amount of working to which the butter of Mége product has 
been subjected. As regards consistency of the more perfect butter 
of the Mége patent and ordinary dairy butter, there will be a sub- 
stantial identity, both being solid emulsions of fatty matter with an 
aqueous fluid. 

Q. 18. In what particulars, if any, are the two products, meaning 
the improved material of Mége and dairy butter, distinguishable 
from each other as articles of human food, and to which would you 
give the preference as to healthfulness, nutritiousness, and palatable- 
ness ? 

A. As articles of food the Mége product and ordinary dairy butter 
are only distinguishable by characteristics which are variations of 
degree. Thus, the Mége product in its simplest form would have 
less flavor and a less agreeable consistency than good dairy butter, 
while, on the other hand, its freedom from disagreeable flavor would 
render it superior to a low or poor grade of dairy butter. When 
the flavoring materials were added the Mége product would then be 
extremely difficult to distinguish from the best dairy butter, but as 
compared with a very fine and highly flavored dairy butter would 
be lacking in flavor. As regards wholesomeness, I do not think 
there would be any difference between the Mége product in either 
of its conditions and ordinary good dairy butter, though the Mége 
product would be better in this respect than a strong or rancid 
quality of dairy butter. The same remark applies to the nutritious- 
ness of the materials compared, while as regards palatableness the 
Mége product would, [ think, hold an intermediate place between 

the highest and the lower grades of dairy butter, being better 
159 ~=—than the low grades and not quite equal to the highest in 
this respect. 

Q.-19. In your opinion and tothe extent of your knowledge was 
the product obtained by the process described by the Mége patent 
and referred to in the first claim thereof a body new in the art of 
rendering and treating animal fats at the date of the original Mége 
patent ? 


_. (Objected to as leading and as immaterial, irrelevant, and incom- 
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petent; and especially as there is no allegation in the answer that 
witness had any knowledge of either process or product prior to the 
date of the Mége patent.) 


A. To the best of my knowledge this was an entirely new product, 
there being no trace in the literature of the subject, which I have 
very extensively examined, of any process which could have pro- 
duced such a product or any description of any product correspond- 
ing in properties with that of the Mege patent. 


(Complainants’ counsel here offers in evidence a type-writer copy 
of certain depositions taken in the above cause, being the deposi- 
tions of John Connelly, Horace Manley, and John Leo, and requests 
the notary to identify this copy with this record and mark the same 
“ Complainants’ Exhibit Copy Infringement Testimony,” explain- 
ing in this connection that this copy is thus offered for the purpose 
of interrogating the witness concerning certain statements therein 
made in relation to the process used and product produced by the 
defendant in its production and treatment of animal fats.) 


Adjourned to November 24, 1883, 2 p. m. 


Met pursuant to adjournment. 
Present: Same as before. 


Q. 20. Have you read the testimony just introduced in evidence 
and marked “ Complainants’ Exhibit Copy Infringement Testi- 
mony,” which details and sets forth the process used and product 
3 produced by the defendants in their treatment and production 
160  ofanimal fats,and the summary thereof? And, if so, pleasestate 

whether or not the process set forth in such testimony and 
summary and the product obtained thereby is substantially alike and 
as is set forth and described in Complainants’ Exhibit Mége Patent, 
and shown in the two claims thereof, and give your reasons for any 
opinion you may express. 

A. I have read the documents to which you refer, and am of 
opinion that the process and product therein described is the pro- 
cess and product of the Mége patent No. 10137, of June 13, 1882. 
My reason for this opinion is that I find in the document referred 
to the description of the preparation from animal fat of a greasy 
product fit for use as a substitute for butter by a process which con- 
sists, first, in the rendering of fresh or preserved animal fat at a 
temperature so low as to secure in it an entire absence of fatty or 
tullowy taste; and, second, in the separation from the above product 
of a large part of the stearine therein contained, so that the result- 
ing oily matter shall have substantially the composition and con- 
sistency of natural butter and be capable of being converted into a 
more perfect butter or into a product almost identical with natural 
butter by the addition of substances affecting its flavor, consistency, 
and color. Such a product as above described is, in my opinion, the 
product described and claimed in the Mége patent,and the process I 
have above indicated is, in my opinion, the process set forth and 
claimed in the said patent. 
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Q. 21. Please answer the above interrogatory somewhat more 
fully in comparing the means or the steps shown in the Mége pat- 
ent with that described in the Complainants’ Exhibit Copy Infringe- 
ment Testimony and Summary. 

A. With reference to the means employed it is my opinion that 
these as described in the documents referred to and in the Mége 
specification are substantially identical. Thus, in the Mége specifi- 
cation it is directed to use water containing sea salt and sulphate of 
suda as a preservation of the fat previous to its disintegration. In 
the process of defendants this preservation is accomplished by the 
use of ice. In the Mége patent the disintegration of the fat 1s 
accomplished by grinding under millstones; in defendants’ pro- 

cess by the employment of what is called a hasher. In the 
161 Mége patent the rendering or separation of the greasy sub- 

stance from the tissues is accomplished by heating in a vessel 
with a hot-water jacket to a temperature of about 103° Fahrenheit, 
but sufficient to effect the complete separation of the greasy matter 
from the membranes, and to aid the separation there 1s added to the 
pulverized fat a fluid deseribed as artificial gastric Juice. In the 
process of defendants the operation of rendering is performed in a 
vessel surrounded by hot water, jacketed at a temperature at or 
about 120°, without the addition of the artificial gastric juice; and I 
regard this slight :crease of temperature as the obvious equivalent 
for the gastric juice which is omitted, and in both cases the temper- 
ature is substantially one calculated to effect the result pointed out 
in the patent of securing the separation of the greasy substance from 
the tissues without Imparting to the former any taste of fat. Both 
in the patent and in the process of defendants salt is added during 
the rendering. Again, the patent directs the slow cooling of the 
oily material and its maintenance at a temperature of from 86° to 
98°, until the larger part of its stearine has crystallized, and the sub- 
sequent separation of this crystallized stearine from the oily matter 
constituting the butter product, by the use of a centrifugal and 
press. In the process of defendants the greasy matter is allowed to 
cool to substantially the same temperature, and there maintained 
until the stearine has crystallized, after which the oily matter is 
separated by the action of a press without the use of a centrifugal. 
This, however, | consider to be a case of well-known mechanical 
equivalents, since both press and centrifugal had been employed for 
the separation of fatty matters long prior to the date of the Mége 
patent. 

Q. 22. In your opinion and to the extent of your knowledge is 
there any other process by which the product described and claimed 
in the Mége patent can be produced except by the employment, 
substantially, of the process therein set forth ? 


(Same objection as to question No. 19.) 


A. There is no process by which the Mege product can be pro- 
duced except that of the Mége patent or its substantial equivalents. 


Adjourned to Menday, November 26, 1883, 11 a. m. 
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162 Met pursuant to adjournment. 
Present: Same as before. 
The same being Evacuation Day, an adjournment was had to 
Tuesday, November 27, 1883, 2 p. m. 


Met pursuant to adjournment. 
Present: Same as before. 


Cross-examination by T. S. E. Dixon, Esq. : 


C. Q. 1. Then the two are inseparable, are they not? 

A. I so understand them to be. 

C. Q. 2. And the Mége product is peculiarly and exclusively the 
creation of the patented process and all that it embraces? 

A. It is a product which is exclusively produced by the Mége 
process or its substantial equivalents. 

C. Q. 3. Please explain more fully why you do not regard Mége 
work as a new step in science. 

A. Because I regard a new step in science as being the discovery 
of some important law of nature or large class of new facts by which 
the existing state of science at the time is sensibly modified; thus 
the discovery by Faraday of the laws and facts of magueto-electric 
induction was a new step in science. The mere application of known 
laws and facts to the production of new results, while very impor- 
tant to the progress of the world, is not, I think, properly defined 
as a new step in science; thus the application of magneto-electric 
induction involved in the invention of Gramme, while it has pro- 
foundly modified the commercial uses of electricity, would not call 
a new step in science, but rather an important step in the applica- 
tion of scientific principles to the practical arts; thus, in reference 
to the Mége invention, this does not, as I understand, involve the 
discovery of any new scientific law or important class of scientific 
facts, but simply amounts to the discovery that by treating fresh 
fats in a certain way their greasy substance could be separated from 
its accompanying tissues without acquiring any flavor other than 

such as would be found in melted butter and in the applica- 
163 tion of the known properties of mixed fats when slowly 

cooled to the separation from the above product of a certain 
portion of its stearine, thus leaving a product which, in its compo- 
sition as regards its main constituents and its consistency, should be 
substantially like ordinary butter. This I consider to be like the 
invention of Gramme, an important application of science to the 
arts, but not a new step in science. 

C. Q. 4. Then Mége did not discover the chemical composition of 
butter or the chemical composition of fat or the identities or dif- 
ferences between these two articles ? 

A. He did not. 

C. Q. 5. Then bis work, whatever it was, would be properly char- 
acterized by the term invention rather than discovery ? 

A. There was something of discovery as well as invention, be- 
cause in the first place it was a discovery to find out that sucha 
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product as I have described could be produced by any means, and 
it was invention to arrange adequate means for producing it. 

C. Q. 6. Does he not directly state in his specification that his in- 
vention or discovery, whichever it may be called, was “the result 
of physivlogical investigations? ” 

A. He does. 

C. Q. 7. His work being thus based on physiological investiga- 
tions, would not the scientific man, in endeavoring to measure and 
properly estimate the true character of any discovery he may have 
made, turn at first his scrutiny towards that department and that 
aspect of his work ? 

A. I think that would depend very much upon what the discov- 
ery of Mége, as set forth in his specification, actually appeared to 
be. If it there appeared that the process described and set forth was 
substantially a physiological one, the scientific student would consider 
it primarily in its physiological relations; but if the process ap- 
peared to be substantially a mechanical one and consisted in obtain- 
ing by mechanical means the results equivalent to those physiolog- 
ically in the organs of the cow, I think the scientific student would 
direct his first attention to these mechanical means and would not 
trouble himself about the physiological relations, except so far as 

they were involved in a comparison of the results of the pro- 
164 cess with the natural butter which it was intended to re- 
semble. : 

C. Q. 8. Looking at it from the standpoint you have assumed on 
the direct examination, do you see any necessary element in the 
process set forth in the patent which is based upon any physiologi- 
cal fact or any physiological relations ? 

A. As I understand it, the whole process is based on physiologi- 
al facts and relations in the sense that it is a process designed to 
produce by what we may call artificial or mechanical means re- 
sults substantially identical to those produced by physiological 
actions in the production and manufacture of ordinary butter. 

C.Q. % Please point out, then, the necessary elements in the 
process set forth in the patent which are based upon physiological 
facts, and state also all the physiological facts upon which the ele- 
ments are based. 

A. It is stated by the inventor as a physiological fact that a cow 
under certain conditions re-absorbs her own fat in order to convert 
the same into butter. This, of course, implies that in the process of 
this re-absorption a change is effected in the relative proportions of 
stearine, so that the butter fat as secreted by the cow has a dimin- 
ished proportion of that ingredient. It is also assuined that to this 
re-adjusted fat as above the cow adds in the process of its develop- 
ment certain highly flavored fats, such as butyrine, not present in 
the absorbed fut. Nothing is said in this patent as to any supposed 
or known methods or physiological processes by which these results 
are effected in the body of the animal, but parallel mechanical 
treatments are described by which equivalent effects or products 


may be obtained. Thus, a method is described of first liberating - 


the greasy substance of the fat and then removing from this the 
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excess of stearine. Manifestly there is nothing physiological about 
this process nor any sort of analogy between it and what goes on in 
the body of the cow, who certainly does not grind up her own fat, 
digest and remove its enclosing tissues, or crystallize out the stearine 
and separate the same by centrifugal or press. Furthermore, when, 

for the production of a more perfect butter, various materials 
165 are to be added these are simply borrowed from the cow and 

mechanically mixed with the before-described product with 
no further relation to any physiological process than that which I 
have already mentioned as being involved in the similarity of re- 
sults. 

C. Q. 10. If I understand your answer rightly you have pointed 
out certain physiological processes taking place in the animal 
economy in the formation of milk from which butter is made, and 
then in the latter part of your answer, turning to the process, you 
have pointed out certain steps and shown that they were mechanical 
and not physiological in their nature and analogies. Enuquiring a 
little further, at what temperature does the formation of this milk 
take place in a cow? | 

A. In the first place, I do not think that I have pointed out any 
physiological processes taking place in the formation of milk, but 
have simply said that the butter fat of milk was formed in the body 
of the cow by some physiological process or other, about which I 
pretend to know nothing. The temperature at which such process 
occurs must, of course, be somewhere in the neighborhood of the 
average animal heat of a cow. I do not recall precisely what that 
is, but, to the best of my recollection, I believe'that I have seen. it 
stated as about 104° Fahrenheit. 

C.Q. 11. Did you not state in your preceding answer, among 
omher physiological facts, that the cow adds in the process of its 
development certain highly flavored fats, such as butyrine ? 

A. I stated what you have quoted, which, however, I presume 
you recognize as a statement of fact and not the statement of a 
process. 

C. Q. 12. It is a statement of fact as to what occurs during the 
process and as part of the process, is it not? 

A. No; it is simply the statement of a result entirely without 
reference to the process. 

C. Q. 13. Regarding the animal temperature of the cow or ox, 
I will read you the following from Miller’s Elements of Physiology, 
vol. I, page 175, and Dunglisson’s Physiology, vol. VII, page 188. 
Fiedmann and Rudolphi have collected all the facts known rela- 
tive to the temperatures of different animals. The following is 

derived from the most copious table of Fiedmann: “ The 
166 ox has a temperature from 99° to 104° Fahrenheit. The 

sheep has a temperature from 100.40° to 104° Fahrenheit.” 
The animal heat of the ox is 100° to 103° Fahrenheit. The ani- 
mal heat of the sheep is 100° to 103° Fahrenheit. Are you ac- 
quainted with these authorities and have you any reason to doubt 
their correctness ? 
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A. I recognize both these authorities as of good standing, and 
have no reason to doubt the accuracy of these statements. 

C. Q. 14. Have we not, then, in the process set forth in the patent 
in the step thereof entitled by Mége “concentrated digestion,” a 
striking analogy to physiclogical action in the direction given by 
Meége to conduct the artificial digestion “ so that the heat does not 
exceed 103° Fahrenheit ?” 

A. We have much more, since we have, in fact, as nearly as pos- 
sible a reproduction of the actual conditions for the digestion or 
solution of animal tissue present in the stomach of an animal which 
feeds on such food. 

C. Q. 15. Please point out those actual conditions. 

A. The mixture of the animal tissue in question with active pepsin 
and free acid and an appropriate temperature. Tue membrane is 
also in a state of minute division, which of course hastens the di- 
gestive action. 

C. Q. 16. What physiological reason exists why he directs that 
this artificial digestion should be conducted so that the heat does 
not exceed 103° Fahrenheit? I do not refer to the result produced, 
but to the nature of the active agents employed, if you know of any 
reason. | 

A. A reason which occurs to me as a possible one is that the ac- 
tivity of the pepsin in breaking up the tissues is impaired at higher 
temperatures. It would, therefore, be desirable to restrain the tem- 
perature to this point until this process was completed, and only 
raise it at the end if this were necessary to secure the complete sep- 
aration of the oily matter from the tissues. 

C. Q. 17. What was known about artificial digestion and the neces- 
sary conditions to be observed to insure success in conducting the 
process at the time Mége entered upon his investigations ? 

A. Where the object was simply the breaking up of 

167 such substances as are indicated by the general term  pro- 

teids, such as albumen, the flesh and tissues of animals, etc., 

the essential conditions were well known and were — the presence of 

fresh or active pepsin and of dilute hydrochlorate acid-—that is,.a 

mixture of water with about one-fifth of one per cent. of hydrochlo- 

rate acid at a temperature of from 95° to 104° Fahrenheit. It is a 

matter of course that the more finely the material acted upon is 
comminuted the more rapid would be the action, 

C. Q. 18. Professor, what authority were you consulting while 
giving your last answer? 

A. A text book of pliys ology by Dr. M. Foster, London, 1878. 

C. Q. 19. Had not experiments in the solution or artificial diges- 
tion of food outside of the stomach with the action of gastric juice 
then been made and accounts of them widely published prior to 
1869 ? 

A. They had. 

C. Q. 20. I will read you the following passages from the book en- 
titled “ Elemeats of Physiology,” by Dr. Miller, professor of anatomy 
and physivlogy in the University — Berlin, ete., published by Taylor 
and Walton, London, vol. 1, pages 538, 540, and 560: 
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“ Dr. Beaumont’s experiments on artificial digestion are of extra- 
ordinary interest. They demonstrate most sutisfactorily that the 
stomach secretes a fluid which has the power of dissolving articles 
of food even out of the animal body; as an example we may 
instance the second experiment in the first series, Dr. Beaumont 
having, after the boy St. Martin had fasted seventeen hours, obtained 
from his stomach by the method which we have already mentioned 
one ounce of gastric juice, put into it a solid piece of recently boiled 
beef weighing three drams, and ,placed the vessel which contained 
them in a water bath heated to 100°. In forty minutes digestion 
had commenced on the surface of the meat. In fifty minutes the 
fluid was quite opaque and cloudy; the external texture began to 
separate and become loose. In sixty minutes chyme began to form. 
At 1 p. m. (two hours after the commencement of the experiment) 
the cellular tissue was destroyed, the muscular fibres loose,and floating 

about in fine small threads, very tender and soft. In six 
168 hours they were nearly all digested, a few fibres only re- 

maining. After the lapse of ten hours every part of the meat 
was completely digested. The gastric juice, which was at first trans- 
parent, was now about the color of whey and deposited a fine sedi- 
ment. <A similar piece of beef was at the time of the coramencement 
of this experiment suspended in the stomach by means of a thread. 
At the expiration of the first hour it was changed in about the same 
degree as the meat digested artificially, but at the end of the second 
hour it was completely digested and gone. In other experiments 


_ Dr. Beaumont withdrew through the opening into the stomach some 


of the food which had been taken twenty minutes previously, and 
which was completely mixed with the gastric juice. He continued 
the digestion which had already commenced by means of artificial 
heat in a water bath. In afew hours the food thus treated was com- 
pletely chymified ; the artificial seemed to be but little slower than 
the natural digestion. ‘(See experiments 25, 26, and 27, 2nd series.) 
Several of Dr. Beaumont’s experiments—we may mention experiment 
31, 2nd series, and experiments 28, 38, and 48, 3d series—demonstrate 
the influence of temperature and of the qualities of the gastric juice 
on digestion. 

Experiment 31, of the second series, which, with many others, 
contrasts the action of water with that of the gastric juice on organic 
substances, may serve as an example. Having obtained from the 
stomach of St. Martin two ounces of gastric juice, he divided this 
quantity into equal portions and placed in each an equal quantity 
of masticated roast beef. One he placed in a water bath at the tem- 
perature of 99° Fahr., and left the other exposed to the open air at 
a temperature of 34° Fahr. A third similar portion of meat he 
kept in a phial with an ounce of cold water. An hour after the 
commencement of the experiment St. Martin had finished bis break- 
fast, which consisted of the same meat, with biscuit, butter, and 
coffee. (Two hours after the meat had been put into the phials the 
portion in the warm gastric juice was as far advanced towards chym- 
ification as the food in the stomach.) The meat in the cold gastric 
juice was less acted on and that in the cold water was merely a little 
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macerated, and at the end of twenty-four hours the meat 
169 which had been withdrawn from the stomach after digestion 

had commenced was, with the exception of a piece of meat 
which had not been masticated, converted into a thick, pulpy mass 
of a reddish brown color. The meat in the warm gastric Juice was 
also digested, though less perfectly, while that in the cold gastric 
juice was scarcely more acted upon than the meat in the water, 
which was merely macerated. Dr. Beaumont now exposed these 
two phials containing the meat in cold gastric juice and meat in 
water to the heat of the water, both for twenty-four hours, and the 
gastric juice which when cold had no action on the meat now dis- 
solved it, while the meat in the water underwent no change except 
that towards the end of the experiment putrefaction commenced.” 

“Fiedemann and Jemlin, who, on account of the accuracy with 
which their experiments were performed, and of their having 
brought both chemistry and anatomical physiology to their aid in 
conducting them, are looked upon as the highest authorities in every 
question connected with the subject of digestion, declared that the 
facts which they observed prove undoubtedly that the milkiness of 
the chyle is owing to its containing fatt¥ matter suspended in a state 
of fine division. When the chyle coagulates a small portion of the 
fat becomes included in the clot, while the greater part remains sus- 
pended in the serum, to the surface of which it sometimes rises like 
acream. Page 560.” 

Also the following passage from Regnantt’s Elements of Chemis- 
try, vol. I], page 744, paragraph 1693: “ The gastric juice is secreted 
by the parieties of the stomach, varying in quality with that of the 
food to be digested, and its duty is to effect the solution of nitro- 
genous organic substances, for it appears to exert no action on fecula 
or fatty matters, since the latter leave the stomach without any re- 
markable change.” 

Also the following passages from the book entitled “ Principles of 
Human Physiology,” by Wm. B. Carpenter, M. D., F. R.S., F.G.S., 
Philadelphia, Blanchard and Lea, 1853, page 424, par. 448, page 
427, par. 451, in the following passages : 

“ Ourknowledge of the nature of the process of gastric diges- 
170 ~— tion has been greatly advanced by recent inquiries, and we 
are now in a condition to state with considerable precision 
what it is and what it is not the province of the gastric juice to 
effect. There can be no longer any doubt that the operation is one 
essentially of chemical solution, and that the vital ‘attributes of the 
stomach are only exercised in the preparation of the solvent and in 
the performance of those movements which promote its action on 
the alimentary matters submitted to it. The first series of facts 
which clearly demonstrate this position were those which resulted 
from the very painstaking observations made by Dr. Beaumont in 
the case of St. Martin, already referred to.” 

Here follows the account of these experiments already quoted. 

Again, on page 427, par. 401: “ This action of the gastric solvent 
upon the azotized constituents of the food is dependent upon sev- 
eral conditions. One of the most important of these is temperature. 
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A heat of from 96° to 100° is required to keep up the solvent pro- 
cess, Which is retarded according to the depression of the thermome- 
ter, below this standard, so that at the ordinary temperature of the 
atmosphere it is completely suspended, to be renewed, however, with 
an increment of heat; on the other hand, a trifling elevation of 
temperature above 100° occasions a decomposition in the gastric 
juice which entirely destroys its solvent powers.” 

Also in thesame paragraph: “ The importance of the previous 
state of minute division and incorporation with aqueous fluid in 
promoting the action of the gastric solvent has been already dwelt 
on.” 

Also “ Kirk’s Handbook of Physiology,” Philadelphia, Henry C. 
Lee, publisher, an American reprint of the English edition of 1869, 
pages 224 and 320: 

“ When natural gastric juice cannot be obtained many of these ex- 
periments may be performed with an artificial digestive fluid, the ac- 
tion of which probably very closely resembles that of the fluid secreted 
by the stomach. It is made by macerating in water portions of 
fresh and recently dried mucous membrane of the stomach of a pig 
or other omniverous animal, or of the fourth stomach of the calf, and 

adding to the infusion a few drops of hydrochloric acid, about 
171 3,5; grains to half an ounce of the mixture. According to 

Schwamm portions of food placed in such fluid and main- 
tained with it at a temperature of about 100° are in an hour or more, 
according to the toughness of the substance, softened and changed in 
just the samme manner as they would be in the stomach. The nature 
_of the action by which the mucous membrane of the stomach and 
its secretion work these changes in organic matter is exceedingly ob- 
scure. The action of the pepsin may be compared with that of the 
ferment, which at the same time that it undergoes change itself 
induces certain changes also in the organic matters with which it 
is in contact, or its mode of action may belong to that class of 
chemical processes termed catalytic, in which a substance excites 
by its mere presence and without itself undergoing change, as ordi- 
nary ferments do, some chemical action in the substances with 
which it is in contact; so, for example, spongy plantium or char- 
coal placed in a mixture, however voluminous, of oxygen and 
hvdrogen makes them combine to form water, and diastase makes 
the starch in grains undergo transformation and sugar is produced. 

“And that pepsin acts in some such manner appears probable 
from the very minute quantity capable of exerting the peculiar 
digestive action on a large quantity of food and apparently with 
little diminution in its active part. 

“The process differs from ordinary fermentation in being unat- 
tended with the formation of carbonic acid, in not requiring the 
presence of oxygen, and in being unaccompanied by the production 
of new quantities of the active principle of ferment. It agrees with 
the processes of both fermentation and organic catalysis, in that 
whatever alters the composition of the pepsin, such as heat above 
100°, strong alcohol or strung acids destroys the digestive power of 
the fluid.” 
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Also “of the oleaginous principles, as to their changes in the 
stomach, no more can be said than that they appear to be reduced 
to minute particles and passed into the intestines, mingled with the 
other constituents of the chyme. In the case of the solid fats this 
effect is probably produced by the solvent action of the gastric juice 

on the areolar tissue, albuminous cell walls, ete., which enter 
172 into their composition, and by the solution of which the true 

fat is able to mingle more uniformly with the other constitu- 
ents of the chyme. Being further changed in the intestinal canal 
fat is rendered capable of absorption by the lacteals.” 

C. Q. 20. Professor, are the above-quoted standard authorities and 
were they published prior to 1869 ? 

A. These various works were considered good authority at the dates 
of their respective publications, and I have no doubt they were all 
published at or before 1869. 

C. Q. 21. From the above authorities I will again ask you to state 
in full detail the conditions under which artificial digestion should 
be conducted in working the process of such digestion. 

A. The conditions as set forth by the authors quoted are, in the 
first place, the presence of some proteid substance, such as the flesh 
of an animal, white of an egg, or the like, the presence of fresh or 
active pepsin obtained either from the stomaclr of the living animal 
or from the lining membrane of the stomach of one recently killed, 
a sufficient quantity of dilute acid, and a temperature in the neigh- 
borhood of 100° F. These conditions would secure artificial diges- 
tion, and the same would be the more rapid as the comminution of 
the digestible material was more complete. 

C. Q. 22. Please state the conditions which Mége directs to be ob- 
served in conducting the process of artificial digestion set forth in 
the patent. 

A. He directs the mixing of a large amount of highly comminuted 
fat with a relatively small amount of an artificial gastric Juice con- 
taining pepsin and biphosphate of lime, which would, I think, be 
the equivalent of hydrochloric acid, and he further directs that it is 
to be heated to a temperature not to exceed 103° F. 

C. Q. 23. Please describe the nature of the action of gastric juice 
upon food in the stomach. 

A. In so far as that food consists of proteids the action of gastric 
juice is substantially the conversion of such proteids into materials, 
known as peptone and parapeptone, both of which are soluble, and. 
thus capable of absorption into the vascular system. 

[ omit mention of various other more or less determined 

173. = changes which have been asserted to take place, those which 

I have described being the principal and important ones. 

Upon starchy foods, such as the greater part of vegetable products, 

as well as upon the greasy maiter of fats, gastric juice is not believed 
to have any action. 


Adjourned to Wednesday, November 28, 1883, at 1] a. m. 


Met pursuant to adjournment on Nov. 28, 1883, at 11 a. m. 
Present: Same as before. 


Adjourned to Thursday, Nov. 29, 1883, at 10 a. m. 


te 
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C. Q. 24. Please explain what is termed the “ ferment action” of 
the gastric juice upon substances with which it is brought in con- 
tact in the stomach. 

A. This ferment action belongs to a class of actions denominated 
catalytic, of which we have numerous examples both in inorganic 
and organic chemistry. It may be described in general terms as a 
chemical reaction between twe or more substances brought about by 
the presence of a third, which third body may or may not enter into 
the reaction, but whether it does or not remains itself unchanged at 
the end, and does not seem to suffer any loss or diminution. The 
earliest known and simplest of these is the action of finely divided 
platinum in causing the union between various combustible bodies, 
such as hydrogen, alcohol, marsh gas, and the like, and the oxygen 
of the air. A small portion of finely divided platinum, known as 
platinum black, will in this way cause the oxidation to ascetic acid 
of an indefinite amount of alcohol. Thissame property has recently 
been utilized in the manufacture of anhydrous or crystallizable sul- 
phuric acid. In this process a mixture of sulphurous acid gas and 
oxygen being passed over a quantity of heated platinized asbestos 
or asbestos coated with platinum the two gases unite to form anby- 
drous sulphuric acid. In the same way a small portion of oxide of 
cobalt placed in a solution of bleaching salt will cause the libera- 

tion of oxygen from the latter as long as the supply of the 
174 ~=material is kept up. Similarly, when a portion of a material 

known as pepsin, aud which may be separated from gastric 
juice, is brought in contact with some such animal matter as meat, 
the white of an egg, or the like, togethér witli a quantity of dilute 
hydrochloric acid, the animal matter referred to will gradually dis- 
solve, being converted substantially into compounds known as pep- 
tone and parapeptone, and this action will continue indefinitely, a 
given amount of pepsin being able in this manner to convert any 
amount of such animal matter, provided the products of the change 
are removed and the supply of dilute acid maintained. For this 
reaction the temperature must be maintained within moderate 
limits, not going very much above 100° Fahrenheit or as low as 
that of freezing. During this action the pepsin appears neither to 
increase or diminish in amount, nor to suffer any loss of power. 
This sort of fermentation also occurs in the action of.the saliva upon 
vegetable food, such as starch, but is unlike the familiar fermenta- 
tion developed in connection with the yeast and the like, as in the 
raising of bread, the manufacture of beer and wine, etc., because in 
this latter case the fermentation is occasioned by an organized 
structure whose own growth and development is essential to the 
reaction and which passes through a life history of development, 
growth, and decay as a necessary feature of the action. 

C. Q. 25. You have before referred to Dr. Foster’s text book of 
physivlogy. What does be say regarding the nature of the ferment 
action of gastric juice in digestion ? 

A. Dr. Foster, in the book referred to, gives a very full discus- 
sion of this subject under the heading “ Gastric Juice,” beginning 
on page 188 and ending on page 195, which is entirely in accord- 
15—2d3 
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ance with the statements made in my last answer. As a concise 
quotation I may, however, quote from page 193 the following para- 
graph: 

“Nature of the action—All these facts go to show that the 
digestive action of gastric juice on proteids, like that of saliva on 
starch, is a ferment action; in other words, that the solvent ac- 
tion of gastric juice is essentially due to the presence in it of a fer- 

ment body. To this ferment body, which as yet has been 
175 ~— only approximately isolated, the name pepsin has been given. 

The glycerine extract of mucous membrane, especially of that 
which has been dehydrated, contains a minimal quantity of proteid 
matter, and yet is intensely active. The elaborate method of Briicke 
gives us a residue which possesses none of the ordinary proteid re- 
actions, and yet in contact with normal dilute hydrochloric acid is 
peptic in the highest degree. We may therefore safely assert that 
pepsin is not a proteid. Briicke’s residue contained nitrogen, but it 
would be hazardous to assert that that residue was nothing but pep- 
sin. At present the manifestation of peptic powers is our only test 
of the presence of pepsin.’ 

C. Q. 26. The great weight of authority is to the effect that the 
solvent action of gastric juice is essentially due to the presence in it 

of “ - ferment body,” is it not? 

The term “ferment body” being confined to the meaning 
which I have explained, which excludes such ferments as yeast and 
those causing the ascetic butterine and like fermentations, your 
statement is correct. 

C. Q. 27. In the action of gastric juice upon the fats it does not 
act upon the fatty globules themselves, but only upon the animal 
tissue enclosing them ? 

A. That is correct. 

rs (). 28. What does it do to the tissue ? 

. [t converts it mainly into peptone and parapeptone. 

C Q 29. Fibrine forms a large constituent of muscular tissue, 
does it not? 

A. It does. 

C. Q. 30. Please explain the change which takes place when this 
animal tissue is transformed into peptones and parapeptones. 

A. As regards its physical change, this is confined to the change 
from an insoluble to a soluble body; as to the chemical change, I 
presume that this has been studied, but I do not now recall with 
what result. | 

C. Q. 31. What is the change in form ? 

A. In the presence of a slightly acid liquid, a change from a solid 
to a solution. 

C. Q. 32. Would it be what is commonly and untechnically called 

‘a dissolving?” 

176 A. It would be a dissolving action. 

C. Q. 33. Turning now to the patent, please state what 
division is » doe made by Mege as an expression of the different 
Stages or steps in the process therein set forth. 

A. Mege, in his specification, gives in all nine divisions, the first 
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five of which only cover what I have deseribed as the essential 
features of the process, the next three having to do with the further 
treatment of his product in the production of what he calls a more 
perfect butter, and being substantially equivalent alternative treat- 
ments, and the last division has reference to the further treatment 
of the stearine removed during the process, so that it may be em- 
ployed in the manufacture of candles or the like. 

C. Q. 34. Please explain fully what you mean by the statement, 
“the first five of which only cover what I have described as the 
essential features of the process.” - 

A. What I have described as the essential features of this process 
are the production from a fresh or preserved fat of a greasy matter 
without a fatty or tallowy taste by rendering finely disintegrated 
fat at a sufficiently low temperature and the separation of the same 
by crystallization, and subsequent mechanical treatment of such a 
portion of its stearine as ome tae the retnainder with a consistency 
substantially that of ordinary butter. Comparing with this the 
divisions of the Mége patent, I find in the first a method for pre- 
serving the fat until it is ready to be treated, this consisting in the 
immersion of the fat in an antiseptic solution. In the second division 
of the patent I find described the disintegration of the fat by crush- 
ing under millstones. In the third division I find a treatment 
consisting of two minor steps, the first being a digestion by which 
the tissues are more or less broken up and dissolved and a heating 
by which the greasy substance is completely separated from the 
membranous matter, this separation being also assisted by the addi- 
tion of salt. In the fourth division I find described the ervstalliza- 
tion of the stearine, and in the fifth division the mechanical separa- 
tion or removal of the crystallized stearine by the centrifugal and 

by a press. 
177 C. Q. 35. You have mentioned the first five steps set forth 
in the patent as embodying the essential features of the process. 
Do you mean that these, taken as a whole, are complete, and that 
whoever works these five several steps in strict accordance with the 
direction given has in Lis process and resulting product embodied 
the invention set fourth and claimed in the patent ? 

A. I mean this and a little more—that is, in the first place, in 
carrying out these directions the operator should use such knowledge 
of the art as existed at the date of this patent, and also that he 
might use any known equivalent for any step or steps without fail- 
ing thereby to carry out this process and produce this product. 

C. Q. 36. You say you mean this and also a little more. Why 
should not the operator desiring to work upon a commercial scale 
not follow strictly all the directions given in the patent and work 
the process precisely as therein directed ? 

A. Because his knowledge of the art might teach him that certain 
of these directions might be advantageously modified ; thus, if he 
had experience in the use of the centrifugal and of the press in the 
separation of fatty mixtures, he might know that a press would be 
more efficient than a centrifugal; or, in view of the more perfect 
comminution effected by a modern hashing machine, he might 
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know that he could omit the artificial digestion in consequence of 
the more complete rupture of the fat-enclosing cells secured by these 
hashers. 

C. Q. 37. But did not you substantially assume the position on the 
direct examination that the art of making butter from fat was an 
entirely new art introduced by Mége ? 

A. I did; but did not assume the position that the art of render- 
ing fats and separating stearine from tallow or the like was a new 
art at that date. 

C. Q. 38. In the patent Mége directs that there be first a complete 
crushing of the fat, and then directs that it be reduced to a molten 
condition under circumstances “so that the heat does not exceed 
103° F.” Would it not be difficult to effect a complete separation 
of the fat from the tissue in a practical industrial operation at this 
low rate of temperature and when the temperature was permitted at 

no time to rise above 103°? 
178 A. In the first place, I do not understand that the Mége 

patent contemplates the separation of the greasy matter from 
the tissues at the ternperature you indicate. This is the tempera- 
ture which he points out as requisite for the artificial digestion. 
Further on, when he speaks of the separation of the greasy matter, 
he speaks of slowly raising the temperature to about 103° F., so that 
the matter shall completely separate... This I understand to be a 
direction to raise the temperature to this point or above, if neces- 
sary, until the desired result of separation is obtained. I think it 
would be extremely difficult to secure such a separation on a com- 
mercial scale if the temperature were never raised above 103° Fah- 
renheit ae such fats as I have experimented with. 

C. Q. 39. What are the difficulties in the case, as you found them ? 
Take, for example, beef fat. 

A. The melted fat substances and the membrane remain mingled 
as a sort of emulsion, which would require a very long time to sep- 
arate by settling, and during this time the greasy substance would 
acquire a gluey taste from the membrane, which would undergo 
some decomposition, 

C. Q. 40. Then, in this respect, if the temperature were confined to 
103° F., this would be inoperative to produce on a practical scale the 
butter-like product desired ? 

A. As far as my knowledge goes, it would be. 

C. Q. 41. When did you first make the experiments with beef fat 
above referred to and when the temperature did, not rise above 
103°? 

A. I think it was some time in 1875. It was in connection with 
a suit brought by the owners of the Mége patent against Rafferty & 
Williams. [ could tell from my note books at home the exact time, 
but do not recall anything at this moment that enables me to be 
= ain about the date, except that it was many years ago. 

.. 42. Were vou employed at that time as an expert by the 
owners of the Mége patent or by the defendants, R affertvy & Wil- 
liams ? 
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A. By Rafferty & Williams, who were rendering tallow at high 
tem peratures. 

C. Q. 43. Yuu have spoken of your note books. Did you make 
notes of what occurred or what you observed in making these ex- 

periments ? 
179 A. [ made some notes; but what I referred to were my 
diaries, which would give me the dates at which I made these 
experiments. 

C. Q. 44. Will you kindly produce the notes relating to those ex- 
periments for examination on vour return to-morrow? 

A. I will look for them, and if I find that I can with justice to 
those for whom the experiments were made furnish them to you I 
will do so. 

C. Q. 45. That suit was dismissed long ago, and you have heard 
nothing about it during recent years or since the reissue of the 
patent? 

A. I have heard nothing about the suit and have really no posi- 
tive knowledge as to its condition, but think it quite likely that it 
was discontinued or abandoned. 

C. Q. 46. Did you make an affidavit in that case embodying the 
conclusions you arrived at? 

A. None that I recollect. 

C.Q. 47. How extended were those experiments ? 

A. I made five or six at my own laboratory and three or four at 
the works of Rafferty & Williams. 

C. Q. 48. What was the range of the amount of fat treated by you 
in these several experiments ? 

A. In the experiments at my laboratory I operated upon about a 
pound ata time. At the works of Rafferty & Williams the quanti- 
ties treated were from 500 to 1,000 pounds. 

C. Q. 49. What did you do in each instance with the “ emulsions ” 
you have spoken of, which you have referred to as resulting from 
the experiments ? 

A. The emulsions were allowed to stand until the tissue settled 
out, being kept at the temperature mentioned for many hours for 
that purpose. The separated greasy substance was drawn off and 
put in bottles in the experiments mnade at the works, in order that I 
might take it home with me and examine its smell in a pure atmos- 
phere. Where the experiments were made in my own laboratory 
I simply poured off or drew off the greasy substance into beaker 
ylasses, where I examined it at once or during the next few days. 

C. Q. 50. What was then done in each instance with the 
180 contents of these bottles and also of these beaker glasses ? 

A. It was, I believe, in all cases handed over to my janitor, 
who disposed of it as soap fat. 

C.Q. 51. In any of these experiments, either in the laboratory or 
at the factory, did the temperature at any time during the process or 
towards the close of the process rise above 103° F.? 

A. Not so far as I recoilect in the experiment to which I have al- 
luded. 

C. Q. 52. Please describe more particularly this “ gluey taste from 
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the membrane. which would undergo some decomposition ” where 
the process is continued for “ many hours.” 

A. It is very difficult to describe a taste, and I do not know that 
I can define this one better than tosay that to my mind it suggests 
the smell which I associate with carpenter's glue. 

C. Q. 53. Can you state whut chemical or other change takes place 
in this decomposition of the membrane to which you have referred 
in producing this taste ? 

A. I cannot. 

C. Q. 54. It is somewhat analogous to putrefaction, is it not? 

A. Very probably it is. 

C. Q. 55. Is this taste accompanied by a corresponding odor ? 

A. The taste and odor are in this case the same thing, the taste 
being simply an expression of the fact that when the substance is 
placed in the mouth the odor from it acts on the olfactory nerves 
through the “ posterior nares ” or passage opening from the nose into 
the rear of the mouth. 

C. Q. 56. In your answer you have simply stated what scientific 
men have regarded as the true relation of taste and odor in the usual 
and ordinary cases ? 

A. I have, as regards such tastes and odorsas this. There are, of 
course, tastes which are not the same result of odors, or, in other 
words, there are substances which affect the sensitive nerves of the 

tongue and are so recognized. Such tastes are what we de- 
181 scribe as sweet, sour, bitter, hot, ete., but the distinguishing 

flavors of different fruits, vegetables, and other articles of 
food, apart from any mere differences of sweetness, sourness, or the 
like, are not recognized by the tongue but only by the nose, and to 
the same category belongs such taste as the flavor of butter, tallow, 
of putrefying substance, and the like. 

C. Q. 58. Have you made any experiments similar to those you 
have detailed, and in which the temperature did not rise above 103° 
I’., since the date of the series of experiments you have mentioned ? 

A. I do not recollect any. 

C. Q. 58. What is the substance referred to in the patent as bi- 
phosphate of lin.e? Please describe its properties and give its 
chemical formula. | 

A. It is the substance more generally known as acid phosphate of 
lime. It isa highly acid hygroscopic substance, and its formula 
P.Q.4 CA. H2, according to Fowne’s Chemistry of 1868, which I 
happen to have with me; but as the composition of phosphates is a 
matter about which there has been much discussion, I should not 
like to be too certain as to the accuracy of this formula without con- 
sulting some more recent authority. 

C. Q. 59. Will-you kindly consult such authorities, so as to be pre- 
pared to more definitely answer this question to-morrow ? 

A. [ will. 

C. Q. 60. What is the chemical difference between lime biphos- 
phate and bilime phosphate? 

A. Lime biphosphate would be the old way of naming acid phos- 
phate of lime; bilime phosphate would be a term which I never 
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encountered, but which I should suppose might have been used 
to indicate the neutral or bicalcic phosphate, which is found when 
a solution of the acid phosphate is precipitated by an alkaline car- 
bonate. Theexpression may possibly have been used to indicate the 
tricalcic phosphate which exists in bones. 

C. Q. 61. Will you examine the subject so as to tell us whether 
both lime biphosphate and bilime phosphate are bodies having an 

actual existence in chemistry ; and, if so, the formala of each ? 
182 A. As to the term bilime phosphate, I might have to look 

a long time in old works on chemistry before I could find 
such a term, but if you can give me any reference toa work in which 
it occurs I can then probably investigate the subject readily, and 
will do so with pleasure. 

C. Q. 62. Is what is termed in the patent biphosphate of lime a 
commercial product? 

A. Substantially. 

C. Q. 63. What do you mean by “ substantially ?” 

A. It is manufactured in large quantities and sold for various 
purposes. Thus, as a solution, it is sold for medical purposes under 
the name of acid phosphate of lime, and as a powder, mixed with a 
little starch to keep it dry, is sold for use with soda as a baking 
powder. In an impure condition, mixed with some sulphate of 
lime, it is sold as a fertilizer. 

C. Q. 64. Where can you procure it in a pure condition or in the 
form intended in the patent, and under what name? 

A. I think that any of the conditions which I have mentioned 


would be suitable for use as directed in the patent, and in this coun- 


try it could be bought under any of these forms if acid phosphate of 
lime were asked for, or even if the biphosphate were asked for from 
a dealer in chemicals. 

C. Q. 65. You say that any of the conditions you have mentioned 
would be suitable for use as directed in the patent. Although a 
oe will you please again detail those different conditions or 
orms ? 

A. A solution, also the acid part of baking powders, which con- 
sists of two packages—one of acid and one of soda—and in bulk as 
a fertilizer. 

C. Q. 66. What solution do you refer to? 

A. The solution used for medical purposes. 

C. Q. 67. How was the biphosphate of lime prepared which you 
used in your experiments? 

A. By treating bone ash with strong sulphuric acid, dissolving out 
the acid phosphate with water and evaporating the solution to dry- 
ness. : 

C. Q. 68. Did you prepare it yourself or purchase it already pre- 

yared ? 
183 A. I used some which I had on hand, having prepared a 
great quantity many years ago. , 

C. Q. 69. What title does Mége give to each of the five several 
steps constituting the process at issue, as you regard it? 

A. Mége gives the title “ neutralization of the ferments” to the 
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first section of his description, “crushing” to the second, “ coneen- 
trated digestion” to the third, which, however, includes the diges- 
tioti, the preparation of the gastric juice, and the separation of the 
oily matters from the membrane; “crystallization in mass” to the 
fourth, and “separation by centrifugal force” to the fifth, in which 
he also mentions the use of a press, as well as of a centrifugal ma- 
chine. 

©. Q. 70. Does Mége anywhere in this patent intimate that the 
first step of the actual neutralization of the ferments in the fat by 
the action of sulphate of soda and sea salt thereon is unimportant or 
that it may be omitted ? . 

A. He does not. 

C.Q. 71. What is your opinion as to whether this actual neutrali- 
zation of the ferments in the fat by treatment with sulphate of soda 
and sea salt is essential in the patented process ? 

A. In my opinion, it is essential that these ferments should be 
neutralized either by this or by some equivalent treatment for the 
practical success of the process on a commercial scale. 

C. Q. 72. Mége directs that this treatment be applied to the fat 
immediately or as soon as possible after the death of the animal. 
Please describe the nature of the ferments in the fat immediately 
after the killing and before it has been preserved by ice or any 
similar preservative, and which ferments he neutralizes or destroys 
by the action of the sulphate of soda and sea salt. 

A. These ferments I do not doubt are the germs floating in the 
air, Which Pasteur and Tyndall have shown are the necessary causes 
of all ordinary fermentation and putrefaction. 

C. Q. 73. Are these germs what these writers call “ spores,” and 
are they organisms which develop and pass through a life? And, 

if so, please sketch their history or development. 
184 A. They are sometimes called “spores,” though I think more 

generally “germs.” They have never been rendered visible, 
even with a microscope, so that we can only infer they are organized, 
but they are undoubtedly the sources of those forms of organism 
which are only developed where they have access. In some solu- 
tions or in contact with some forms of organic matter these develop 
into microscopic structures which have the general appearance of 
minute rods. Others develop into a plant-like growth and others 
into forms resembling a tadpole and which are endowed with motion. 
The technical names, which are very numerous, that have been 
given to different varieties of these I do not now recall, but if you 
wish it I will bring with me to-morrow a book of Pasteur’s which 
has drawings and descriptions of a great number of these. 

C. Q. 74. I should be pleased to have you do so. Please explain 
the nature of the action of these “ spores” upon animal fats and the 
effects produced. 

A. They undoubtedly attach the animal fluids present on the 
surface of the Ussues, and occasion in them those changes recog- 
nized as putrefaction. 


Adjourned to Friday, Nov. 30, 1883, at 10 a. m. 
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Met pursuant to adjournment Friday, Nov. 30, 1883, at 10 a. m. 
Present: Same as before. 


C. Q. 75. Have you brought with you the notes giving the details 
of your experiments referred to yesterday ? 

A. I was unable to find among my old note books any referring 
to the experiments mentioned yesterday, but I brought with me 
my diary for 1877, in which I find, on January 24, the following 
entry: “ Rafferty and Williams, $13 East Twenty-fifth street, ex- 
amined process and tested rendering tank with the monitor.” This 
enables me to be certain that the experiments alluded to were made 
about that time. 

C. Q. 76. Did you look anywhere else, except in your old note 
books, for the notes which you made at the time, as stated yester- 

day? 
185 A. I did not, because there was no other place to look, as 
I keep all my note books in the drawers of a secretary, and 
have no other place where there would be any chance of finding 
what was not preserved there. 

C. Q. 77. What is your explanation of the notes you stated you 
made regarding those experiments at the time not being found now 
in your old note books? 

A. There are two explanations. One is that IT may have made 
these notes as loose memoranda on papers which I did not preserve, 
or that [ may be mistaken in the impression that [ made memo- 
randa of these experiments at the time. . The object of these experi- 
ments was siinply to determine whether fat, such as was then used 
by Rafferty and Williams, could be rendered at a temperature not 
above that stated in the Mége patent. As this simply required that 
the temperature should be kept below this point, it may have hap- 
pened that I did not make any memorandum or record of the tem- 
perature, but simply observed that it did not get above this point. 

C.Q. 78. What can you state further regarding biphosphate of 
lime after consulting the authorities ? 

A. I find the term biphosphate of lime used in the older chem- 
istries to indicate the substance which is now commonly cailed acid 
phosphate of lime, or, in commerce, superphosphate of lime, or, in 
strict chemical phraseology, tetra hydrogen calcium phosphate, its 
formula being H4,CA(PO 4) 2. The name biphosphate I find in a 
“Manual of Chemistry,” by W. F. Brands, London, 1836, vol. IT, 
page 600; also in a work entitled “ The Elements of Experimental 
Chemistry,” by William Henry, Philadelphia, 1851, vol. I, page 498 ; 
and I find the name tetro hydrogen calcium phosphate and the 
formula given above in a work entitled “A Treatise on Chemistry,” 
by H. E. Roscoe and E. Schorlammer, New York, 1879, vol. II, part 
Ist, 206. The word calcium is the name of the element character- 
istic of lime, ordinary lime being oxide of calcium. In giving the 
formula yesterday from Fowne I made a mistake which I recalled 
afterwards and will now correct. The formula which I took from 
Fowne was obtained by substituting calcium for sodium in 
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186 his formula for the corresponding sodium salt, as I did not 

then find the formula for the lime salt, and in doing so I 
forgot at the moment that calcium was a bibulent element, and 
therefore would require two molecules of acid to saturate it. Mak- 
ing this correction, the formula, according to Fowne, would be (PO 4), 
2 Ca. H4., which agrees with the formula given by Roscoe and Schor- 
lammer, and is given correctly by Fowne on page 371. 

C. Q. 79. Is the subject mentioned in the patent as biphosphate 
of lime deliquescent—. ¢., does it readily and rapidly absorb moist- 
ure? 

A. It is deliquescent and readily absorbs moisture if exposed to 
the air. 

C. Q. 80. For this reason when exposed to the air it is difficult to 
readily and accurately weigh it so as to determine its.amount, is it? 

A. There is no practical difficulty in this respect. The absorption 
of moisture is not rapid enough to produce an appreciable difference 
in ordinary commercial weighing, such as would be done in a store 
or factory and for accurate weighing in the laboratory. The diffi- 
culty is overcome by weighing the material in a closed vessel after 
it has been dried in the usual manner. 

C. Q. 81. Did Mége first discover the fact that sulphite of soda and 
sea salt would neutralize the ferments -in fat—that is, the antiseptic 
character of these articles in solution ? 

A. Not in a general sense, the antiseptic property of salt being 
known from the earliest times; but he may have discovered that 
the two materials in the proportions he mentioned would effect the 
desired result with special completeness or economy. 

C. Q. 82. How about sulphite of soda ? 

A. Sulphite of soda has, I think, been credited with antiseptic 
properties, but [ do not now remember in what connection. 

C. Q. 83. You speak of “ proportions.” Does the definite propor- 
tion in which these articles are mixed as mentioned in the patent 
affect the combined action upon the fat and so that it is an essential 

element ? 
187 A. Not so far as I am aware; but it is possible that in the 
proportions named these materials may be more efficient 
than in other proportions, so that a less quantity would effect the 
desired result. 

C. Q. 84. In the experiments made by you which you have de- 
scribed do yuu remember whether you observed .any change or 
modification in any respect in the character or appearance of the 
fat after it had been immersed in the solution of sulphite of soda 
and sea salt, as directed in the patent ? 

A. In the experiments which I have described in connection with 
the suit against Rafferty and Williams the fat was not treated with 
the solution, but was used fresh or preserved with ice. The only 
experiment which [ made in which the fat was treated with this 
svlution was conducted at the works of the Commercial Manufact- 
uring Company, and in that case I have no recollection of noticing, 
and in fact feel sure that I did not notice, any change. 
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C. Q. 85. In that case how many hours was the fat immersed in 
the solution ? 

A. It was immersed in the solution over night; about ten or 
twelve hours. | 

C. Q. 86. When you were making the investigations for Rafferty 
and Williams in the suit against them under the Mége patent, why 
did you not follow the directions of the patent and first immerse the 
fat in this antiseptic solution ? 

A. Because the use of this solution was not involved in the ques- 
tion I was then examining. The¥ were rendering fresh fat at high 
temperatures, and the object of my experiments was to find out 
whether a better result was obtained by rendering the fat at their 
temperature or at that of the patent. 

C. Q. 87. What temperature did they employ ? 

A. Somewhere about 150° and over; and I may mention that 
none of their material was fit for the manufacture of butter and that 
they soon abandoned their process, as I was informed, because the 
product proved unsalable. 

C. Q. 88. Did they place their melted fat in a room where the 
stearine crystallized and then press out the oil ? 

A. They did. 
188 C.Q. 89. Were they doing this on a commercial scale when 
you visited their factory or at any period about that time? 

A. They were. 

C. Q. 90. Passing now to the second step set forth by Mége in this 
patent entitled crushing, please state whether or not this minute 
subdivision of the fat, previous to its rendering, was ever practiced 
in the art, especially where pure fats were sought for perfumery or 
other uses, prior to the time of Mége’s invention. 

A. It was. 

C.Q. 91. Can you cite any passages from any works published 
prior to that time setting forth this procedure ? 

A. Iecan. For example, the most striking instance is that found 
in a work entitled “ Guide Pratique du Parfumeur,” by A. B. Lunel, 
published in Paris probably in 1864. At page 179 I find as follows— 
I now give my own translation of the original, which is French: 
“Lard pomatum. Mince up twenty kilos of lard or marrow, grind 
it in a mortar, wash it thoroughly until the water ceases to be turbid, 
strain and melt it at gentle heat, adding to it sixty grammes of alum 
and a handful of salt; boil up several times, skimming well. When 
it has become entirely liquefied pass it through a hair cloth or wire 
sieve; allow the fat to settel for an liour, then drain it off thoroughly, 
without leaving any water. If it is desired to have it perfectly pure 
remelt it over a water bath, taking especial pains to remove all traces 
of water.” Again, in the work entitled “ The Artist’s Manual,” by 
James Cutbush, published in Philadelphia, 1814, in vol. 2, under the 
article “ Oils,” I find: “Animal oil in its purest state is obtained by 
cutting fresh suet in shreds and liquefying it into boiling water, and 
then passing it through a piece of thin gauze in order to separate 
the cellular membrane. When thus purified it is of a yellowish 
white color, moderately hard, and nearly destitute of odor or flavor.” 
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Again, in the work entitled “A Manual of Chemistry,” by W. F. 
Brande, London, 1848, vol. 2, page 1264, I find as follows: “ To facil- 
itate the operation (7. ¢., to liquefy the tat), the fat should be chopped 
into small pieces to allow of the more uniform influence of heat.” 
C.Q. 92. Omitting for the present the third step, we will 
189 pass to the fourth step set forth by Mége, entitled “ erystalli- 
zation ina mass.” You stated that the scientific fact that 
when fat is molten the stearine combined within it crystallizes 
ata higher temperature than the other compounds of the fat was 
well known. At the time of Mége’s invention had the knowledge 
of this fact been applied to effect the separation of the stearine from 
the fat in the art? 

A. It had; specially in the preparation of what was known as 
vaxeme or “summer tallow.” For example, in a work entitled “A 
Treatise on Chemistry Applied to the Manufacture of Soap and 
Candles,” by Campbell Morfit, Philadelphia, 1856, I find on pages 
331 and 332 as follows: “ Vaxeme or summer tallow. This kind of 
stock is made by granulating and pressing ordinary tallow. The 
separation of a portion of the oleine in this manner improves the 
quality and hardness of the tallow and adapts it especially to the 
manufacture of candles for the West Indies and warm climates. 
The process consists in steaming the tallow in wooden tubs for sev- 
eral hours, drawing off the upper clear portion after sufficient repose 
for settling, and gradually cooling in large tubs from 70° to 80° Fah- 
renheit. These tubs must have a cullendered diaphragm about six 
inches from the bottomn, which should be covered with coarse flannel 
cloth. During repose the solid portion of the tallow separates in 
granules from the superstratum of liquid oleine and subsides upon 
the diaphragm, thus allowing the oleine to infiltrate through upon 
the opening of the cock at the bottom and be drawn off into receiv- 
ers. The solid residue, upon being subjected to pressure in Russia 
canvas bags, yields more oleine and becomes hard and white.” 

C. Q. 95. Passing now to the fifth step set forth by Mége in this 
patent, entitled “separation by centrifugal force,” please state 
whether this method by centrifugal force of separating the stearine 
from the molten fat had been employed in the art prior to the time 
of Mege’s invention. 

A. It is referred to in the work from which I have just quoted in 
the following language : 


“Centrifugal mill. 


‘Another device for the separation of the fluid from the solid 

190 portion of fat is centrifugal foree—an ingenious suggestion of 

recent date—but little is known of its practicability, as no 

trials of its efficiency have yet been made in this country or else- 
where to any great extent.” 


Then there follows a description, with drawings, of the now well-: 
known apparatus usually called a centrifugal, after which as follows : 


“The granulated tallow or lard being placedin the drum A, the 
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latter is put in motion by the gearing E and steam power, which 
drives the shaft D at a speed of 500 to 1,000 revolutions per minute. 
The centrifugal action throws the granulated ‘fat against the wire 
gauze of the evlinder, which arrests the passage of the solid particles, 
while it permits the escape of the fluid or oily portions through its 
meshes, and whence it falls into the outer jacket and is to be drawn 
off through the cock F. Ten minutes suffices to dry a charge of 200 
pounds of granulated fat.” 


C. Q. 94. Was this method of separation by centrifugal force part 
of the process employed at the factory of the Commercial Manufact- 
uring Company previously referred to? 

A. It was not. 

C. Q. 95. Returning to the third step set forth by Mége in this 
patent, entitled “ concentrated digestion,” we notice first a direction 
for the use of .a water bath in conducting this step in the process. 
Was the use of a water bath in reducing fat to a fluid state known in 
the art prior to the time of Mége’s invention ? 

A. It was. 

C. Q. 96. Was the use or application of artificial digestion to the 
reduction of raw fat or suet to a liquid state new or old in the art at 
the time of Mége’s invention ? 

A. It was new in two respects: By reason of the employment of 
gastric juice and by reason of the employment of a very low tem- 
perature, considerably below that at which rendering had ever before 
been carried on. ) 

C. Q. 97. I conclude, then, that the result of your investigations as 


‘set forth in your answers to the preceding questions leads to the con- 


clusion regarding the several steps of the process set forth in this 
patent that, considering each step separately, the only novel 
191 ~—s step new to the art at the time of Mége’s invention was em- 
bodied in No. 3, above referred to, entitled “ concentrated 
digestion.” Am I right? 

A. The only step which, considered by itself, was new in the art 
of rendering animal fats was, as you say, that indicated under num- 
ber 3. 

C.Q. 98. Omitting the observance of the peculiar directions given 
in that third step, had animal fats been melted and then been placed 
in a room where the temperature varied from 80° to 98° until the 
stearine crystallized,and then placed in the press and the oil pressed 
out, in industrial operations prior to 1869? | 

A. Tallow or other animal fat rendered at a high temperature had 
been thus erystallized and treated, though, as I believe, at a some- 
what lower temperature, so as to produce a larger yield of stearine 
and a more fluid oi!; but I do not find that any such treatment had 
ever been applied to any fats rendered at low temperature, if, indeed, 
any fats had ever been rendered for commercial purposes at any tem- 
peratures notably below the boiling point of water. 

C.Q.99. Does Mége anywhere in the patent state or even intimate 
that the treatment with gastric jnice in artificial digestion directed 
in that third step may be omitted ? 
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A. He does not. 

C. Q. 100. Since, then, this treatment with artificial gastric juice, 
in accordance with the direction as to preparation, tem perature, etc., 
given in that third step, was the only thing that was novel in the 
process set forth in the patent, and since Mége nowhere even inti- 
mates that it may be dispensed with, why did you omit, in your 
answer to direct question 9, in which you gave a statement of the 
essential elements of the invention set forth in the patent, to make 
mention of this artificial digestion with gastric juice, unless possibly 
it might be remotely inferred from the word “ equivalent ” in the 
phrase “by a combined application of mechanical or equivalent 
treatment and heat?” 

A. In the first place, I do not understand that the use of gastric 

juice in connection with the application of heat, etc., is the 
192 only novel feature of the Mége invention. On the contrary, 

I consider that the entire combination of steps recited in this 
patent, or their equivalents, is the important nove ty of the Mége 
invention, which, as I understand it, consists in a combination of 
substantially known processes for the production from animal fats 
of an artificial butter. The essence or characteristic features of this 
third step I regard to be, not the employment of gastric Juice, which 
was a manifest equivalent for a more thorough comminution of the 
material or perbaps for a slight increase in temperature, but the 
rendering or separating the greasy substance from the tissues at 
such a low temperature as should prevent it from acquiring any 
taste of fat. 

This being my view as to the true relation of the gastric juice to 
the other agencies enumerated in this section of the description, I 
think that my reference to the same in the direct answer to which 
you have referred places these matters in their true mutual relation, 
indicating, as it does, that the use of the gastric juice is a substan- 
tinl equivalent, as far as it goes, to the mechanical treatment of 
grinding or crushing. 

C. Q. 101. Does Mége say anything of that kind in his patent? 

A. I find no formal statement to that effect, but I think this is a 
plain inference from the entire language used. 

C. Q. 102. How could the use of the gastric juice be an “ equiva- 
lent” for the mechanical treatment of grinding or crushing in the 
process when Mége directs that, previous to the application of the 
gastric juice in the working of the process, there be a complete 
crushing under the millstones “ which completely bruised all the 
cells?” 

A. Because, in the first place, it was well known that the effect of 
the gastric juice was to secure the same result that was aimed at by 
the crushing, only in a more perfect manner—that is to say, it was 
well known that the gastric juice would entirely destroy or break 
up the minutest cells, which the grinding at best could only bruise ; 
therefore, after having accomplished all he could by grinding, 

Mége used gastric juice to complete the breaking up of the 
193 cells and the liberation of their contents. Improved means of 
hashing have rendered this treatment with gastric juice un- 
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necessary and admit of an improvement on the Mége process which 
consists in the omission of this treatment. 

C. Q. 103. You say that the grinding at best could only bruise the 
cells. Was not this the function of the grinding to bruise the cells, 
and was not the very work then to be performed the entire separa- 
tion of the fatty globules from the contiguous and partially enclos- 
ing tissue so as to obtain the molten fat separate and apart from all 
organized tissues, and did not Mége make use of gastric juice to ef- 
fect this work of complete separation by virtue of its potent action in 
dissolving the tissue when maintained at the animal temperature, 
and was not the performance of this work the subject, aim, and pur- 
pose of this third step, entitled by Mége “ concentrated digestion,” as 
distinct from the second step, entitled “ crushing?” 

A. My understanding of this part of the specification differs from 
what you have stated in several respects. My belief is that the 
grinding was designed to disintegrate the fat as far as ible and 
to the extent of not only separating the individual cells from each 
other, but even of bruising them. In this state, however, the appli- 
cation of a moderate heat alone would not have sufficed to set free 
the enclosed oily substance from these cells, even though it were 
rendered fluid. It was for this reason that the aid of the gastric 
juice was invoked to complete by its solvent action the mechanical 
destruction of the cell walls, and this it did by its peculiar ferment 
action strictly limited to an animal heat. At this temperature, how- 
ever, even though the fat were liberated from the cells, an entire 
separation of the greasy substance would not be effected, and there- 
fore Mége directsa heating not strictly-limited to this temperature, 
but to be continuously raised until the desired separation is effected. 
This is the idea which this part of the specification conveys to my 
mind when I read 1t. 

C. Q. 104. But did you not state, in answer to cross-question 49, 
that in the experiments conducted by you and in which the temper- 
ature was not allowed to rise above 103° F. that the tissues settled 

out and the separated greasy substance was drawn off and 
194 _— put in bottles in the experiments made at the works, and that 

you poured off or drew off the greasy substance into beaker 
glasses, in the experiments at your laboratory, and howdo you 
reconcile this statement with that made in your last answer ? 

A. I made the statement which you have quoted, and the same is 
easily reconciled with the other answer, as follows: In answer to 
cross-question 39 I had stated as follows, in reference to the experi- 
ments referred to in the answer to question 49: “The melted fatty 
substances and the membranes remained, mingled as a sort of 
emulsion which would require a very long time to separate by set- 
tling, and during this time the greasy substance would acquire a 
gluey taste from the membranes which would undergo some decom- 
position.” In my last answer, when I said that at a temperature of 
103° the greasy substance and membrane would not separate, I did 
not, of course, mean that they would not separate at all, but only 
that they would not separate within such limits of time as would 
render the process practicable and the product useful. 
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C. Q. 105. Referring now to the first part of your preceding answer 
relating to the grinding of the fat, you say, regarding the ground 
fat: “ In thisstate, however, the application of a moderate heat alone 
would not have sufficed to set free the enclosed oily substance from 
these cells, even though it were rendered fluid.” If raw beef were 
run through the “ hashers” and then raised to a moderate tempera- 
ture—/. ¢., to the animal temperature of 103° F.—and no addition 
made of gaktric juice, would the enclosed oily substance be set free 
from the cells, so as to pass into a molten state ? 

A. It would, under favorable conditions, if sufficient time were 
allowed. 

C. Q. 106. And so as to be free from the gluey taste and othér 
effects of decomposition ? 

A. Certainly not. It would acquire the gluey taste I have men- 
tioned before there was any practical separation, and would be unfit 
for the manufacture of an article of food. 

C. Q. 107. What is the size of the fatty globules enclosed in the 

cellular tissues of animal fats? 
195 A. According to Strecker these globules in man reach the 
size of ths of one millimetre, which would be expressed 
by the fraction .007874 of an inch. 

C. Q. 108. Are they large enough to be within the limits of vision ? 

A. Not without a microscope. 

C. Q. 109. Can you give a brief quotation from the authority you 
mentioned on that subject ? 

A. The work is entitled “A Manual of Histology,” by Professor S. 
Strecker, New York, 1872. On page $1 I find as follows: 


“Fat cells in eonnective tissue. In various parts of the animal 
body the connective tissue contains great numbers of cells, which, en- 
larging in all their dimensions, attain a considerable size and have in 
their interior a large fat drop completely filling them. The diam- 
eter of these cells reaches in man 0.2 millimetres. Their form is 
round or somewhat oval. Where such fat cells are deposited in 
great number in the connective tissue, they are divided into separate 
groups or lobules by strong trabeculae. Each of these lobules pos- 
sesses its own system of vessels, which, with their branches, reach 
into the interior from the surface, and are accompanied with fine 
bundles of connective tissue. Here they divide into such numerous 
capillaries that the smaller groups of cells, or even the individual 
fat cells, are surrounded by vascular loops.” 


Adjourned to Saturday, Dec. 1, 1882, 3 p. m. 


Met, pursuant to agreement, Dec. 1, 1883, at 3 p. m. 
Present: Same as before. 


C. Q. 110. In the remaining steps of the patent to which vou have 
referred on the direct examination—i. e., VI, VII, and VII I1—does 
not Mége in the patent in each instance direct a treatment with 
“mammary pepsin” procured from the udders of a cow? 

A. He does. 
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C.Q. 11 ~ Does he anywhere intimate that this may be dispensed 
with ? . 
196 A. Only in his claim, where he refers to his product as the 
improved material herein described, with or without the ad- 
ditions of substances to change the flavor, consistency, or color, as 
set forth. 

C. Q. 112. You have already construed this claim as covering the 
product, as completed at the end of the sixth step, as complete in 
itself in the issue presented in this case, but I ask you does Mége, 
in the body of the specification,-in the directions he gives for con- 
ducting the processes, as set forth in the VI. VII, and VIII divisions, 
give any intimation that the use of “ mammary pepsin” may be 
dispensed with in conducting the processes therein set forth ? 

A. He does not. 

CU. Q. 113. Why, then, in your answer to direct question 9, giving 
the essential elements of the invention set forth in these steps of 
the patent, did you not mention this treatment with “ mammary 
pepsin?” 

A. I did not intentionally omit it, but regarding it as practically 
unimportant considered it sufficiently indicated by the expression 
“milk or some equivalent aqueous fluid.” 

C. Q. 114. And this is what you meant by the term “ equivalent” 
in this connection also? 

A. It was, in the sense that, for the purpose of flavoring and emul- 
sifying the fat, the solution of “ mammary pepsin” in cream, the 
same in water, With an addition of butter, etc., and with the mam- 
mary pepsin and water without any addition,;-were equivalent treat- 
ments, and would, in my opinion, have been equivalent to the use 
of milk or cream without mammary pepsin. 

C. Q. 115. But as occurred yesterday, are you not again making 
Mége use an article as an “equivalent” for the very things which 
he directs to be employed in connection with that article in the same 
process ? | 

A. In the sense that two equivalents or articles capable of pro- 
ducing substantially the same effects may be used in succession or 
conjunction to facilitate a process I am. 

C. Q. 116. In answer to cross-question 113 you have _— of this 
use of mammary pepsin as “ practically unimportant.” Do you mean 
by this that it is not an essential element of the invention in this 

portion of the patent ? 
197 A. No; I only mean that experience shows that the desired 
product can be produced equally well without it. 

C. Q. 117. Do you mean, then, that one who buys oleomargarine 
oil and treats it in accordance with the directions given in para- 
graphs VI, VII, and VIII of the patent, but omitting altogether the 
treatment with mammary pepsin, would or would not be employing 
elements of the invention therein set forth ? 

A. I do not think that a person doing what you have described 
would be employing that part of the Mege invention set forth in the 
VI, VII, and VIII sections of the specification. Whether he would be 
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employing the invention claimed in the Mege patent would, however. 
of course be another question. 

C. Q. 115. Please explain how, in view of your last answer, you 
regard this treatment with mammary pepsin as an essential or non- 
essential element of the process set forth in these steps? 

A. Considered as a matter of manufacturing, it is non-essential, 
because the product obtained would be substantially the same, 
whether prepared with or without this substance; but as a question 
of infringement or non-infringement it is my impression that the 
use of this substance may be essential, because its omission might 
leave this step of the treatment without patentable novelty in itself. 

C. Q. 119. Please explain what you mean by “ without patentable 
novelty ” in this case. 

A. I mean that in case it should be proved that lard or fatty 
matter had been churned with cream or milk prior to Mége his 
right to claim an invention in this connection would be limited to 
the use of pepsin. | 

C. Q. 120. Has any account of such use fallen under your observa- 
tion ? 

A. Nothing definite that I can now recall, though I think I heard 
some such thing suggested or possibly mentioned in sume patents to 
one Bradley. 

C. Q. 121. Is this possibility the only reason you can give why the 
use of this substance may be essential ? 

A. The question involves so much of law rather than chemistry 

that I hardly feel competent to express av opinion, but it 
198 seems to me that the matter would rest to some extent on the 

practical importance of pepsin asanagent. If, as I believe, it 
is of little importance and Meége was the first who made an emulsion 
of any fatty substance with milk in the general manner he has de- 
scribed, then I think the omission of pepsin might not be regarded 
as substantially modifying the process. 

C. Q. 122. You say “ as I believe.” Have you analyzed the two pro- 
ducts, one where mammary pepsin was employed and the other 
where it was not? 

A. IL heve not analyzed them, but I have examined and tasted 
them and found them to be indistinguishable by the ordinary means 
of observation. 

C. Q. 123. Does not Mége himself in the patent recognize the 
fact that it was no novelty to make an emulsion of a fatty substance 
for the purpose of butter in the statement made at the beginning of 
paragraph VI, “inthe methods hitherto employed the margarine is 
transformed into cream, and this latter into butter ? ” 

A. In so far as he thus refers to his own previous patents on this 
subject vou aré correct. 

C. Q. 124. To what patents do you refer? 

A. Patents taken out by Mége im England and in Germany, and 
possibly in France. 

C. Q. 125. Do not these patents contain substantially the same 
statement ? 

A. I do not now recollect, but if that is so, then Mége must refer 
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to his own earlier experiments, because, as I believe, he was the 
first to make oleomargarine into cream and then into butter, as 
here indicated. 

C. Q. 126. Does Mége say in the methods hitherto employed “ by 
me,” and have you not given this recognition of the state of the art 
a forced construction, especially in view of the decision of the French 
court in a suit upon his patent, to the effect that margarine was old, 
but that the Mége process of artificial digestion was new ? 

A. Mége does not refer specifically to his own experience, and I 
am only led to the construction I have given by the limitations of 
my own knowledge, as I have never heard of the decision you men- 
tion. 


Adjourned to Monday, December 3, 1883, 2 p. m. 


199 Met pursuant to adjournment December 3, 1883, 2 p. m° 
Present: Same as before. 


C. Q. 127. You have stated that the “ferments” in the fat after 
the death of the animal referred to by Mége in the first step of his 
process are organisms, to which a variety of terms have been ap- 
plied by different writers, and you have spoken of contact with the 
air as one source from which they are derived. While this is true, 
may it not also be possible that the fat, or more especially the tissue 
enclosing it, taken, as Mége directs, as soon as possible after the 
death of the animal, contains within itself such germs or spores or 
ferments which ¢ommence to perform their work as soon as the vital 
powers of the animal cease to resist their action? And as bearing 
upon this point, I will read you the following brief passage from the 
“Annual Record of Science and Industry” for the year 1875, page 
148, published by Harper Bros., 1876: 

“Development of bacteria in organic tissues protected from 
air.—M. Servel recently read an interesting paper on this subject 
before the French Academy of Sciences. The first two experiments 
were upon guinea pigs. The live animals were decapitated so that 
the head fell at once into a chromic acid bath. Examined six days 
after immersion, the outer parts were hard and preserved, but the 
cerebral parts were in manifest corruption, and the cerebral pulp, 
under the microscope, presented a large number of bucteria of all 
sizes. In experiments the absence of air germs was not sufficiently 
demonstrated, and M. Servel repeated them with the livers and kid- 
neys of dogs killed forthis purpose by femoral bleeding. To elimi- 
nate sources of error, and especially substance of air by the wound, 
he placed a ligature at the level of the hilum of the liver and kid- 
ney to be experimented on, the organs were removed, preserving 
their envelope of connective tissue, and the ligature was used to sus- 
pend the organs in the bath. Examination some days after showed 
that the surface was hardened throughout, but the central parts 

were full of bacteria; the chromic acid at once arrested their 
200 movement. Hence he concludes: First, that MM. Bechamp 
and Estor’s demonstration of the production and evolution of 
bacteria in organic tissues protected from air germs is quite exact; 
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Second, that the effect producted by preservative agents is the death 
of microzymes, or molecular elements surviving in the organs.” 

A. Such a condition as this extract contemplates is, of course, 
theoretically, possible; but, to the best of my knowledge, it has been 
shown conclusively by Pasteur, and also by Tyndall, that neither 
putrefaction nor the development of bacteria ever took place, either 
with blood or with portions of meat, when the absolute exclusion of 
atmospheric germs was secured. The experiments quoted by you 
manifestly do not show that such exclusion was secured in the ex- 
periments quoted, since the cutting off of the animal head and the 
dissection of the parts mentioned were both performed in the pres- 
ence of air. 

C. Q. 128. If vou will recall the experiments of Pasteur and Tyn- 
dall referred to by you, do you not remember, asan important par- 
ticular, that when they were dealing with organic substances, such 
as meat, they almost invariably, either at first or at some stage of 
the process, subjected the meat or organic substance to a degree of 
heat sufficient to kill the bacteria or ferments pre-existing in the 
meat ? 

A. On the contrary, my recollection on this subject is that both 
these authors have most emphatically denied the existence of bac- 
teria or ferments of like character in healthy living tissues. One of 
Pasteur’s experiments, which [ recall at this moment, which is very 
conclusive, was conducted in the following manner: A small glass 
flask was provided with two necks, one being extended in a long 
narrow tube and the other shorter, terminated in a point. A little 
water was introduced in this flask, and while this was actively boil- 
ing the ends of both tubes were sealed, leaving, when the flask 
cooled, a vacuum within. The short neck was then thrust into a 
vein of a living animal and broken, so as to allow blood to flow into 
the flask. The extreme end of the long neck was then opened, so 
that air could flow in and completely relieve the vacuum. (It had 

been proved beforehand that air flowing through such a long 
201 fine tube would not carry any germs with it.) The short 

neck was then removed from the wound and instantly sealed 
with a flame. Under these conditions there was no putrefaction or 
formation of bacteria, though the blood thus collected was kept at 
an appropriate temperature for the development of such changes for 
nearly a year. 

©. Q. 129. Whatever be the origin or source of these bacteria 
germs, spores, or ferments in fat or other. organic substance, is it not 
a fact that they are killed by heat ata high temperature, but that at 
a low temperature—for example, at the freezing point—they are only 
numbed, and upon the recurrence of warmth spring into renewed 
activity, and that meats once frozen are even less easily preserved 
than meats that have never been frozen ? 

A. That is correct. 

C.Q. 130. You have stated that in the living animal the fatty 
‘globules enclosed within the cellular tissue were in a liquid state at 
the animal temperature. Does this heat at the animal temperature 
in the living animal work any destruction in the cellular tissue ? 


— 
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A. It does not. 

C. Q. 131. You have stated that these fatty globules are so exceed- 
ingly minute that they are not visible to the naked eye. Such be- 
ing the case, when the ordinary hasher is employed to hash the fat 
a number of these microscopic globules and their enclosing cells 
would ordinarily pass through the hasher in practical operation 
without being crushed by the knives, and there would also be strings 
of connective tissue passing through, would there not? 

A. There would undoubtedly be a good many fat globules whose 
cells would escape rupture, and likewise portions of connective tissue, 
though it is my impression that the strings to which you allude are 
the result of a felting and twisting together of minute shreds of torn 
and disintegrated connective tissue. 

C.Q. 1382. You were asked on the direct examination touching 
the comparative condition of fat in a living animal and molten 
rendered fat. Is it not obvious that there is a radical distinction 
between the two states of fat; that while both the fatty globules are 

uncongealed, or, as you term it, “liquid,” in the scientific 
202 sense, in the living animal, is not each minute fatty globule 

separated from its fellowsand imprisoned within a cell com- 
posed of tissue, while in liquid fat, which has been rendered, the 
fatty globules are in contact with each other, in the ordinary accep- 
tation of the word, and are freed from tissue; and is it not the very 
problem of rendering to effect the rupture of these cells or their de- 
composition so that the fatty globules can flow together, either by 
the application of heat, which perhaps expands the globules and 
contracts the cell tissue, or by some means effects its disruption, or 
by acid or other chemical agents which act not upon the globules, 
but upon the tissue enclosing them ? And the special probletn in the 
case we are discussing is to effect the rupture or dissolution of the 
cell tissue and liberate the globules with the results as set forth 
in the patent. 

A. Your statement is substantially correct, but it is to be noticed 
that the patent contemplates not only the liberation of each indi- 
vidual fat globule from its enclosing cell, but the aggregation of 
these liberated fat globules into a homogeneous mass of greasy sub- 
stance, separate from the remnants of the enclosing cells, which, for 
their part, are also to be collected together by subsidence or settling. 
Complete rendering involves, therefore, as I think, not only the idea 
of liberating the globule from its cell, but also that of separating 
the mass of greasy substance from the mass of animal tissue. The 
first of these actions weuld be accomplished when the entire mass 
was reduced to a fluid emulsion, “like chyme” in the stomach, by 
purely digestive action, but a further treatment of some sort would 
be required to effect the latter change or result. 

C. Q. 133. I will ask you how many degrees of temperature above 
the melting point of any raw fat is necessary to render it completely 
molten, and to enable you to make a definite answer I will specify 
the case where the raw fat is “cut into small pieces,” and the fat is 
so completely molten that none of these pieces are left incompletely 
melted. 
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A. To effect this result the fat must be heated toa temperature ap- 

proaching that of boiling water. Very little, if any, difference in 

this temperature will be found with different fats, because the 

205 result does not depend upon the fusion of the fat proper, but 

upon the destruction of the membranous envelope, which 

requires a temperature far above the melting point of the fat in all 
cases, 

C. Q. 134. I will ask you that if clean, pure raw fat or suet be 
crushed and then melted and tie tissue separated, at how many de- 
grees above the melting pointof the particular fat used must the melt- 
ing be conducted to secure, upon a practical industrial scale as a 
product, a fat free from the fatty taste, and also free from disa- 
greeable odor or flavor ? 

A. If the crushing by very thorough, or other means be used to 
break up and separate the tissue, and the water is taken out by the 
use of salt, I think a product such as you describe might be pro- 
duced at a temperature 10° or 12° above the melting point of the 
fat in question. | 

C. Q. 135. What means do you refer to by the words “or other 
means be used to break up or separate the tissue ?” 

A. The employment of gastric juice alone, or, with some acid or 
acid salt, the use of sulphuric acid or of the strong alkali. In the 
case, however, when sulphuric acid or a strong alkali was used a 
disagreeable taste or odor would undoubtedly be presented in the 
rendered fat. } 

©. Q. 186. The terms of my previous question were “ at how many 
degrees above the melting point of the particular fat used must the 
melting be conducted to secure upon a practical industrial scale ” the 
product described. Your answer was that it “ might be produced 
at a temperature 10° or 12° above the melting point of the fat in 
question.” Omitting reference to the alternative means you men- 
tion, such as gastric juice, acid, ete., is your answer that a higher 
temperature of 10° or 12° above the melting point must be used, 
according to the terms of ny question ? 

A. I think 10° or 12° is the very least additional temperature 
which would effect the result by the action of heat alone, but, of 
course, a considerably higher temperature might be used with im- 
proved effects as to the rapidity and consequent economy of the 
process. In other words, if by mechanical or other means the 
fat-enclosing cells are completely broken up, then a practical ren- 

dering or separation of the. greasy matter in mass might be 
204 effected by a temperature only 10° or 12° above what I un- 

derstand to be the melting point of the fatty contents of the 
cells ; but if this thorough breaking up or disintegration of the cells 
is not accomplished by mechanical or other means, as would be the 
case where the fat was simply cut into small pieces, then such ren- 
dering could only be accomplished at a temperature approaching 
that of boiling water or higher. 

(C. Q. 137. Regarding the melting point of beef fat, I will read you 
the following passage from Watt’s Dictionary of Chemistry, vol. V, 
p. 464, article “Suet:” | 
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“Suet. The solid fat of the ox or sheep. Mutton suet is more 
svlid than beef suet and consists mainly of stearine, together with 
palmatin and small quantities of oleine and hircin; melts at 50° C. 
(122° Fahr).” 

Also the following passage from the book entitled “ The Art of 
Manufacturing — and Candles,” by Adolph Ott, Ph. D., Phila- 
delphia, 1867, p. 66 

“Beef tallow. Of all animal fats this is the most used. Its gen- 
eral characteristics are well known. It has a yellowish tint due to 
a peculiar ae matter separable by several washings in hot 
water, and is firm, rittle, but not so white as mutton suet. That 
rendered by steam, as is now universally done in France, is gener- 
ally the-whitest. The melting point of beef tallow we found to be 
as high as 111° Fahr., and it can be cooled down to 102° Fahr., before 
it becomes solid again.” 

Are you acquainted, Professor, with the books above mentioned, 
and were they published prior to 1869, and are you in substantiel 
accord with the statements above quoted in their general range of 
expression as to the melting points of the facts mentioned ? 

A. I am acquainted with them, and they were published prior to 
that date. I am in substantial accord. - The melting points of fats 
as given by different authors vary through a wide range. Whicli 
of them are correct or whether they may be all correct for special 

cases I cannot say. 
205 C. Q. 138. Which requires the higher temperature to melt 
them—beef fat, called suet, mutton suet, and hog’s fat—con- 
—s them relatively to each other? 

\. Mutton fut is the least fusible or has the highest fusible point. 
Beef fat comes next, and hog’s fat is the most fusible or has the 
lowest fusing point. 

C. Q. 139. You have placed 10° or 12° as the very least addi- 
tional temperature above the fusing point at which fat finely crushed 
could be melted and the tissue separated so that the product freed 
from the tissue would be free from the fatty taste and devoid of dis- 
agreeable odor or flavor. Please tell us now what will be the lowest 
degree of temperature at which the average beef fat or suet finely 
crushed could be rendered so as to produce as a product a fat free 
from the fatty taste and devoid of disagreeable odor or flavor upon 
a practical and a working or industrial scale. 

A. I think for commercial or practical operation that the temper- 
ature of rendering should not be much below 120° at its final 
point or for its completion. 

Adjourned to Tuesday, December 4, 1883, at 10 a. m. 


Met pursuant to adjournment, December 4, 1883, at 10 a. m. 
Present: Same as before. 


C. Q. 140. Please explain the rationale of the manner in which 
heat, when used alone in rendering fat at a melting temperature, 
say, from 125° to 170°, effects the complete separation of the fatty 
globules from the tissue inclosing them. 

A. The oily or greasy substance of fat when it enters into fusion 
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or melts does not pass abruptly from the solid to the liquid state, 
but changes gradually, becoming first a soft solid and then a thick 
liquid, which grows thinner and thinner as the temperature rises. 
If we have an emulsion or mixture of oily and aqueous fluids the 
separation of the two will be in the first place manifestly aided by 
anything increasing the limpidity of either of the two mingled 
bodies. At the temperatures which you have named the greasy 
matter of fat becomes quite limpid and bv reason of this con- 
206 dition more readily separates itself from the membranous 
matter mingled with it. At these temperatures also the 
membranous substance begins to be affected by the heat in such a 
way as to shrink its volume by the loss of water and also probably 
by some chemical change similar to the coagulation of albumen. 
By this means it is rendered specifically heavier than the oil, and 
thus tends to settle out from it. Lastly, it is probable that the oil 
is more dilated by heat than the membranous parts, and is thus 
made specifically lighter, and this change becomes appreciable and 
effective to a practical extent at the temperatures you mention. I 
should, however, suppose that the higher temperature mentioned by 
you would be high enough to develop a fatty flavor in the product, 
and therefore inadmissible in the manufacture of oleomargarine. 

C. Q. 141. You have stated in substance that fat was composed of 
very small “ fat globules,” each separated from its fellows and im- 
prisoued within a tiny and enclosing cell of animal tissue, which 
cells are bound together by connective tissue. The question I now 
ask you is, in the above case, what is the action of the heat upon 
this tissue which liberates the enclosed fat globules ? 

A. When the office of the heat is the liberation of the greasy 
substance from its enclosure in the fat cell and membranous tissue, 
und not simply the parting of an emulsion of already liberated 
yreasy substance with membranous and aqueous matters, then the 
heat must effect, in the first place, the disruption or opening of 
these cells and tissues, and this,as I understand, it accomplishes by 
driving off their moisture and causing such profound change in 
their structure as will render them brittle or porous or both. Pre- 
cisely what this change is in a chemical sense I do not know, but 
consider it to be closely connected with that which meat undergoes 
when properly cooked and which gives it a relative crispness as 
compared with the soft and elastic condition of raw meat. This 
action is aided, no doubt, by the expansion of the enclosed vil by 
the increased temperature. 

C. Q. 142. As | understand you, the heat thus acts upon the 


cellular tissue enclosing the fat globules, causing it to shrink or: 


shrivel and also to become brittle, and thus break up and 
207 allow the escape of the enclosed fat globules, whose expansion 
meantime contributes to the same result ? 
A. This is the way in which the heat acts at a sufficient tempera- 
ture. 
©. Q. 143. And when the heat bas thus effected the liberation of 
the fat globules from the enclosing tissue do they form a homo- 
geneous “flowing” mass, and while in this liquid state, as I 


: 
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understand you, does the difference in the specific gravity of the fat 

lobules flowing together and the ruptured cellular tissue which 
ae enclosed them cause the former to rise and the latter to sink 
to the bottom of the liquid mass? | 

A. Such is substantially the action, as I understand it. 

C. Q. 144. When we consider that the artificial digestion of the fat 
is effected by the action of the gastric juice, which dissolves the 
animal tissue enclosing the fatty globules by some peculiar “ fer- 
ment” action, thus freeing the fatty globules unimpaired, and that 
this gastric juice is only active at ‘substantially the animal tempera- 
ture, and that its solvent power is destroyed at a very little over 
100°, or substantially above the animal temperature, and that also 
the gastric juice is dormant at a low temperature and becomes — 
active when the temperature is raised to that of animal heat, whic 
appears to be a necessary condition to the action of the gastric juice, 
and when we consider, on the other hand, the process of rendering 
by that alone, without the use of gastric juice when applied to fats— 
such, for instance, as beef fat, from which oleomargarine is 
made—that the fusing point is above the animal temperature and 
that the process of rendering by heat must be conducted several 
degrees above the fusing point to secure a product devoid of dis- 
agreeable taste or odor in practical industrial operation, and that 
the heat at this and higher temperatures effects the separation of 
the fatty globules by expanding the globules in the cells and by 
rupturing the cell tissue enclosing the globules, while the two pro- 
cesses effect the same end and result, to wit, the separation of the 
fatty globules from the enclosing animal tissue, are they the same 
or are eg different processes for effecting the common re- 

sult ? 
208 A. In the first place, if by the two processes you mean, as 

your question implies, the artificial digestion of fatty food 
described by medical authors and the rendering of fats as described 
by works on the manufacture of soap and candles and the like, I 
should say that there was no result in common in the two, the only 
point of contact between them being the rupture or destruction of 
the fat-enclosing cells, which in our case, however, leaves the fat so 
liberated in the condition of an emulsion with all the other mate- 
rial present, while in the other case the liberated fat is separated 
from everything else and obtained as a pure and available product. 

C. Q. 145. Are the two processes mentioned in my previous ques- 
tion the same, or different processes ? 

A. They are different processes. 

C. Q. 146. Please point out the distinctions and points of difference 
between the two processes. 

A, In the first place, as I understand your question, though you 
speak of only two processes, the statements of the question might 
be understood as involving three: First, the process of the physi- 
ologist ; secondly, the process carried on by the complainant and 
defendant in the manufacture of oleomargarine oil ; and, thirdly, the 
old processes employed in rendering fats at temperatures approach- 
ing that of boiling water. These thre@processes I consider to differ 
18—253 
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from each other entirely—in the first place, as to the object in 
view ; in the second place, as to the mode of attaining that object ; 
and, in the third place, as to the product produced. 

I. Thus, in the first place, the object of the process described by 
the physiologists in the production from some animal fat of a 
material as nearly as possible resembling the chyme or digested 
food of similar character found in the the stomach of an animal at 
the period when what is known as gastric digestion, or that effected 
in the stomach proper by the action of gastric juice, is complete. 
In the process as carried on for the manufacture of oleomargarine 
oil, on the other hand, the object in the production of a pure fat, 
completely separated from all tissue or products of the decomposi- 
tion of tissue, and from any taste or odor which might be derived. 
from said tissue or its products in any way. Yet, again, the object 

of the fat rendered according to the old process was to obtain 
209 a clear rendered fat or tallow, free from all animal tissue or 

product of its decomposition, and also from any trace of water 
or aqueous fluid of any sort. It was also desirable to avoid any em- 
pyreumutic taste or odor such as would be produced by a scorching 
or partial decomposition by heat of the fat itself or associated tissues; 
but an entire freedom from such odors and tastes as fat requires 
when rendered at temperatures above that of boiling water was not 
considered or aimed at. 

II. Considering next the means employed in either case, the 
shysiologists relied exclusively upon the peculiar power possessed 
- the substance pepsin, by virtue of which it caused the destruction 
or breaking up of animal tissues under appropriate conditions of 
temperature and the presence of very dilute hydrochloric acid. And 
le employed a large excess of this pepsin and hydrochloric acid so 
as to secure the full operation of this agency, limiting, moreover, 
the temperature to that narrow range within which this action was 
most effective. On the other hand, the manufacturer of oleomar- 
garine oil, to obtain his desired result, relies essentially on two 
ugencies not contemplated by the physiologist, viz., extremely 
minute mechanical subdivision of the raw fat and a temperature 
sufficiently elevated to secure not only the fluidity of the individual 
fat globules, but also their complete separation from the tissue or 
any products of its alteration and its aggregation into a continuous 
mass of pure fluid fat. In applying these agencies, as above in- 
dicated, the manufacturer of ameiedion oil is careful, in the first 
place, to secure a very thorough pulverization of the raw fat, and to 
avoid, as far as possible, the introduction into it or the continuance 
with it of any aqueous fluid. This he accomplishes by draining 
the raw fat after it is Washed and by the addition of salt during the 
melting. | 

In the next place he employs a temperature sufficiently high to 
eflect the separation of the fat and tissue with the necessary rapidity, 
while at the same time avoiding such a temperature as would 
develop an objectionable taste or odor. Yet, again, the fat renderer 
by the old process relied chiefly on the agency of heat alone, and 
employed such a temperatuee as would shrink and shrivel the tissue 
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of the fat cells, thereby not only causing them to expel the 
210 — contained fat, but also become dense, and then to settle out 
and separate from the melted fat. Water was also in this case 
expelled as vapor from the material treated, and any albuminous 
or like aqueous fluids were coagulated and dried by the same means, 

III. Considering next the products obtained, that secured by the 
ao was manifestly a more or less perfect emulsion resem- 
ling milk or cream, the fat on which would undoubtedly have pos- 
sessed an offensive taste and odor derived from the decomposing 
organic matter, by which I do not mean putrefying, but simply 
decomposing into peptones, ete., With which it had been for a long 
time in contact. On the other hand, the manufacturer of oleomar- 
garine oil obtains as his product a clear homogeneous, essentially 
tasteless and odorless melted fat, separated and entirely free from 
tissue or products of decomposition or change of tissue, and essen- 
tially free from water, though not as absolutely anhydrous as would 
be fat subjected toa much higher temperature. Lastly, the ordinary 
fat renderer obtains as his product a clear melted fat, completely 
deprived of water, and thoroughly separated from all membrane or 
products of its decomposition, but possessing such a taste and odor 
as fat acquires when rendered at a temperature approaching that of 
boiling water. 

C. Q. 147. You say, “On the other hand, the manufacturer of oleo- 
margarine oil obtains as his product a clear homogeneous, essentially 
tasteless and odorless melted fat, separated and entirely free from 
tissue or products of decomposition or change of tissue, and essen- 
tially free from water, though not as absolutely anhydrous as would 
be fat subjected to a much higher temperature.” The present pat- 
ent is a reissue in the series of reissue 5868, dated May 12, 1874, in 
which Mége states: “ The oleomargarine thus produced is free from 
any disagreeable taste or odor, and is suitable for various culinary 
uses, and also for placing olive oil in the manufacture of soaps, and 
as a superior lubricator, ete. It is composed, like butter, of oleine, 
margarine, and a little odoriferous oi],” Please explain wont ce i 
of this odoriferous oil in what you have termed an essentially odor- 
less fat. 

A. In the first place, the — to which I have above 

211 referred is the product described and claimed in the patent 

involved in the present suit, and I therefore do not see that 

the properties detted ta another patent, even though it should 

have some connection in a series of reissues, has of necessity any 

relation to the first one. If I bad the patent in question before me 

I should perhaps be able to explain what is meant by the language 
you have quoted from it. 

C. Q. 148. Here is the patent. 

A. On examining this patent I observe one conspicuous difference 
in the treatment then set forth in this, that the crystallization of the 
stearine is omitted, the entire greasy substance being allowed to 
solidify, and the oleomargarine is thus melted out of the application 
of a heat of 80° in the press or centrifugal machine. As I am in- 
formed and believe, fat treated in this way always acquires a pecu- 
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liar odor, which would be accounted for by the presence in it of a 
little odoriferous oil. 

C. Q. 149. You say you are “informed.” Are you also informed 
as to what this odoriferous oil consists of, and as to how it gets into 
the fat after the membrane has been separated, and when the only 
thing thereafter removed is the stearine? 

A. Iam not informed as to the source of that which causes the 
effect mentioned, and, of course, still less am I informed as to the 
composition of the unknown cause of the phenomenon referred to. 

C. Q. 150. You say the manufacturer of oleomargarine oil em- 
ploys “a temperature sufficiently elevated to secure not only the 
fluidity of the individual fat globules, but also their complete sepa- 
ration from the tissue or any products of its alteration, and its aggre- 
gation into a continuous mass of pure fluid fat.” Does not Mége 
state in the present patent, in describing his “ coneentrated diges- 
tion,” that “the organized tissues which do deposit are unaltered,” 
and when this digestion is conducted at a temperature of 103°, so 
that the gastric juice dissolves the cellular tissue into chemical 
particles of peptones and para-peptones, will not some of these 
particles remain in the solution or emulsion produced by the arti- 
ficial digestion, while it remains an emulsion ? 

A. Not if the process is carried out in the manner indi- 

212 cated by Mége in the patent referred to. In that patent, as 
I have already pointed out, there are described, under the 
heading “concentrated digestion,” two distinct steps, one being the 
digestion of the tissues and the other the separation of the liberated 
fatty matter. But while these are described as separate and succes- 
sive they are also shown to be continuous or following one immedi- 
ately upon the other; and under these conditions I do not think 
that in view of the relatively small amount of artificial gastric Juice 
present the fat would acquire any flavor from the products produced 
by the action of this gastric juice under the conditions present. It 
must be remembered that a perfect digestion of the tissues is not re- 
quired, but only such an attack upon the most delicate portions of 
them, namely, the individual fat cells, as will liberate their contents. 

C. Q. 151. Regardless of the question of what flavor or flavors 
might be produced by the action of the gastric juice, do you mean 
to say that while the solution produced by the gastric juice remains 
an emulsion at a temperature of 103°, it would contain none of the 
minute particles of the peptones and. para-peptones created by the 
action of the gastric juice ? 

A. Ido not. On the contrary, I believe that during this brief 
interval small quantities of these bodies would be present. 

C. Q. 152. When raw fat is subjected to artificial digestion under 
the proper conditions, and the gastric juice effects the separation of 
the fatty globules by its action upon the tissue, please point out, 
though it be merely repetition, the difference in the mode of the 
action of the gastric juice upon the cellular tissue in such case, and 
the mode of the action of heat upon the fat at a temperature of 120° 
to 125° Fahrenheit. 

A. The gastric juice causes the cellular tissue to break up into 
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peptones, etc., which become dissolved in the dilute acid. The heat 
causes a change in the tissue of some sort, which has never been 
studied as far as I am aware, which does not render it soluble, but 
appears to diminish its elasticity and tenacity,and thus favors the 
escape of the included fat. 

C. Q. 153. Have you ever analyzed butter so as to determine for 

yourself its constituents ? 
213 A. I have made a number of butter analvses in which I 
have determined the water, salt, caseine, and butterine, but I 
have never attempted to —— the stearine, margarine, and oleine 
so as to determine their relative proportions, though I have deter- 
mined the total amount of the three present in the samples analyzed. 

C. Q. 154. Which of these four ingredients is the most character- 
istic of butter in the sense that it tends most to impart to it what is 
known as the peculiar characteristic butter flavor ? 

A. Butyrine. 

C. Q. 155. Is butvrine found in any other fat but butter? 

A. In none other that I know of. 

C. Q. 156. Then in that respect butter in quantitative and quali- 
tative analysis differs from the animal fats? 

A. It does; both in quantitative and qualitative analysis. 

C. Q. 157. You stated in your direct’ examination substantially 
that oleomargarine oil contained no butyrine. Have you ever ana- 
lyzed samples of oleomargarine oil with a view of determining its 
constituents ? 

A. I have not. 

C. Q. 158. What process did you pursue in your analysis of butter 
to determine, for example, the presence and amount of butyrine 
in it? 

A. I took a weighted sample and carefully dried it; then melted 
it in water so as to remove the salt; then filtered it hot so as to get 
the caseine ; then saponified it with an alcoholic solution of caustic 
soda; then decomposed the soap so formed with sulphuric acid; then 
very thoroughly washed the insoluble fatty acids so obtained with 
hot water, and at this stage of the process the butyric acid was readily 
recognized by its smell; then dried the insoluble fatty acids and 
weighed them. From the weight of these fat acids I calculated the 
weight of the corresponding fats, and, subtracting this from the 
weight of the total pure fats, I found the weight of the butyrine which 
had been removed as free butyric acid and glycerine in the washing 
of the acids. 

C. Q. 159. Did you obtain the butyric acid separate and apart from 

any other constituents of the butter? 
214 A. I did not. It was mixed with the entire glycerine of 
the fats and the water used in washing. 

C. Q. 160. To the extent you carried the process, what authority, 
if any, did vou follow? 

A. I carried the process beyond what was given by any author- 
ity at that time, but I adopted the general suggestions contained 
in a little book or pamphlet, by Messrs. Angel and Hehner, entitled 
“ Butter—its Analysis and Adulterations.” London, 1874. 
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C. Q. 161. Does Mége, in his patent, say anything about the “ mar- 
garine” or oleomargarine oil produced in the completed five steps 
of the process having the homogeneousness or consistency of nat- 
ural butter, and, on the other hand, does he not state that after it 
has been treated with mammary pepsin, as set forth in paragraph 
VI, he coarsely scraped it and passed it between two large cylin- 
ders, which gave it the homogeneousness and the consistence which 
are the qualities of the natural butter? 

A. Mége, in his patent, compares his margarine with melted but- 
ter, with which it would be substantially identical while melted, 
both in composition as regards its main constituents and consistency, 
and when it was cooled and solidified it would be likewise identical 
with melted natural butter cooled and solidified in the same way. 
Tu give it the peculiar characteristics of unmelted butter, some pro- 
cess by which it should be converted into a similar solid emulsion 
would need to be applied to the margarine or to natural butter 
which had been melted, and such a treatment I understand Mége 
to contemplate in the scraping and grinding after mixing with 
mammary pepsin, ete. : 

C. Q. 162. Have you not mistaken the drift of Mége’s statement 
in that the only comparison made by him with melted butter is 
upon the single point of “taste?” “It must, on the contrary, have 
the taste of molten butter,” and is not this statement made with 
reference not to the “margarine” or oleomargarine oil, but with ref- 
erence to the greasy matter mentioned in step LIT, before the stea- 
rine had been erystallized or pressed therefrom, when it would ob- 

viously not have the consistency of butter ? 
215 A. I refer especially to the passage near the end of section 
V, where Mége describes the oleomargarine as “ constituting, 
especially if its yellow color has been raised, a greasy matter of very 
good taste, and which may replace the butter in the kitchen.” 

This statement, taken in connection with the previous reference 
to melted butter, and also in view of the manifest fact that the ma- 
terial here treated of had been melted, and was therefore only com- 
parable with .butter which had also been melted, supports, as I 
think, my view that it was with melted butter or with butter which 
had been melted, and not with unmelted butter, that Mége suggests 
a comparison, when speaking of his product as developed at the end 
of division V of his specification. 

C. Q. 163. Which substance does Mége state in the words of his 
specification has the taste of molten butter, the “ greasy matter” re- 
ferred to at the end of paragraph V or the substance referred to ia 
paragraph III, which contained the stearine ? 

A. The substance containing the stearine; but as he subsequently 


refers to the same substance unchanged, except by the removal of — 


the stearine, as “of very good taste” and fit to “replace the butter 
in the kitehen,” I think it is manifest that this butter taste was as- 
sumed to exist In the melted butter as in the former material. 

C. Q. 164. Does the article commercially known to the trade as 
oleomargarine oil contain granulations or an appearance which is 
sometimes termed a “ grain ?” , 
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C. Q. 165. Please describe this “grain” or granular state. 

A. It is hard to describe it more completely than by saying that 
it is granular or made up of minute separate particles of a some- 
what barder substance imbedded in a somewhat softer one ; it is, in 
fact, exactly in the same condition as the butter which long ago was 
melted and allowed to solidify in the vessel or package in which it 
was kept in order to secure its keeping for a long time. 

C. Q. 166. Does natural butter, as it is sold in the market, contain 

this “grain” or is it hompgeneous in its character? 
216 A. It does not contain any “ grain,” but cannot be strictly 
called homogeneous, being in fact a solid emulsion of greas 
particles separated from each other by portions of an aqueous fluid. 

C. Q. 167. In this respect does it differ from what is termed oleo- 
margarine oil ? 

A. It does. 

C. Q. 168. If what is commercially known as oleomargarine oil be 
kept for some time, either exposed to the air or enclosed from the 
air in a glass vessel, will it preserve its original character without 
undergoing any change? 

A. If exposed to the air it will undoubtedly undergo considerable 
change, but if sealed up air-tight and not exposed to light it might 
be successfully preserved. I have, however, no experience which 
would enable me to say positively what could be accomplished in 
this direction. 

C. Q. 169. What changes would take place when it is exposed 
either to the light or the air? | 

A. Exposure to light bleaches it and exposure to air, especially 
with the action of hight, causes it to acquire a strong, tallowy flavor ; 
exactly the same conditions hold good in reference to butter, except 
that butter would more quickly and readily undergo change. 

C. Q. 170. You were requested by counsel for the complainant to 
add the last sentence relating to butter to your answer or requested 
by him to add to your answer how it was with butter? 

A. Your second statement is correct. 

C. Q: 171. Is it not well understood that the deterioration of good 
butter is towards “ rancidity ? ” 

A. That is part of it; but if the deterioration goes a little further 
the butter becomes indistinguishable in appearance and odor from 
common tallow. 

C. Q. 172. Have you had any experience with oleomargarine oil 
when exposed to light or air? 

A. I have, to a limited extent, having preserved some specimens 
in wide-mouthed bottles, stopped with corks, for about a month, 
when they all acquired the characteristics of tallow, as did also 
specimens of very fine butter, similarly enclosed, standing on the 
same shelf. 


Adjourned to Dec. 5, 1883, at 10 a. m. 
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217 Met, pursuant to adjournment, Dec. 5, 1883, at 10 a. m. 
Present: Same as before. 
Adjourned to Dee. 5, 1883, at 2 p. m. 


Met pursuant to adjournment. 

Present: Same as before. | 

C. Q. 173. You stated, in answer to direct question 21, that “in 
the process of defendants the operation of rendering is performed 
in a vessel surrounded by a hot-water Jacket, at a temperature at 
or about 120°, without the addition of the artificial gastric juice, and 
I regard this slight increase of temperature as the obvious equiv- 
alent for the gastric juice which was omitted.” Was this a known 
equivalent before Mége made his invention? In other words, was 
it then known that a rendering of fat by heat alone, at a temper- 
ature of 120°, or ranging from 120° to 180°, would produce a like 
result with the process of artificial digestion in which gastric Juice 
was employed or the results set forth in the patent ? 

A. Your present question reminds me that in the particular 
answer quoted I had inadvertently omitted what I had, however, 
fully stated in other parallel cases in this testimony, that an increase 
of temperature and also a more perfect comminution of the fats 
were, separately or together, equivalents for the use of gastric Juice in 
the rendering of fats. Making this correction, I would then further 
say that, as | understand it, an increase in temperature was, in a 
general sense, the known equivalent for the action of gastric juice 
in liberating the greasy matter of fats from its membranous envel- 
opes. Both bring about this result by the weakening or destruction 
of said membranous envelope, the gastric Juice effecting this by a 
ferment action and the heat by a cooking process, both operations 
however, occasioning a breaking down or rupture of the cell walls, 
by which the contents of the cells are allowed to escape. 

C. Q. 174. Question repeated. 

218 A. Betore the invention of Mége I do not believe that it 

Was known that such a result as is set forth in his patent 
could be produced by any means, and therefore, of course, nothing 
was known as to the equivalency of one or another mtans by which 
this specifie result could be obtained. I believe, however, that prior 
to Mége the actions of heat and of gastric juice in liberating the 
greasy matter of fats from its enclosing cells were known, and known 
to be substantially equivalent in the manner pointed out in my 
previous answer, and that, consequently, when it was shown that 
the results set forth by Mege could be obtained by one of these 
agencies it became manifest that they could be secured by the 
other, especially with the assistance of a very perfect comminution 
of the fat. 

C. Q. 175. Please state what was then known as to the effect pro- 
duced by rendering fat at a comparatively low temperature ; for ex- 
ample, at a temperature ranging from 120° to 130°. 

A. Nothing whatever. 

C. Q. 176. Speaking of different processes, take, for example, the 
old process for rendering of D’Arcet, with which you are doubtless 
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familiar, which consists, briefly, in heating raw fat, water, and sul- 
phuric acid “in a close vessel under a pressure of 100 Ibs. to the 
square inch,” which would involve a temperature somewhere be- 
tween 800° and 350° F. When vou consider the difference in the 
results produced between that process and the process of artificial 
digestion with gastric juice, would you pronounce the two “ equiva- 
lents” in the sense that they produce the like results, although in 
common they effected a liberation of the fat globules? 

A. By no means. The process D’Arcet produced a strong-smell- 
ing tallow, while the process of gastric digestion set forth by Mége, 
to which I presume you allude, produced a butter-like oil. Conse- 
quently, in reference to the products produced, the processes are 
substantially different. It is, however; nevertheless true that as far 
as their general action is concerned they are substantially alike, in 
that each liberates the greasy substance from the enclosing mem- 
brane by a destruction and solution of the latter. 

C. Q. 177. You have spoken of the cow in its physiological 

219 action adding to milk in the process of its development “ cer- 

tain highly flavored fats, such as butyrine.” What do you 

know or have you. read anything which would tend to throw any 

light upon the question how this butyrine is involved or produced 
from the food in the animal ? 

A. What I have read in works on physiology would show this, 
in the first place, that the butyrine is found nowhere except in the 
milk, which is a secretion of the mammary gland, and that, there- 
fore, its formation takes place simply and solely in this mammary 
gland. My reading in works on physiology has-also shown me that 
secretions generally are products of a peculiar action of their re- 
spective glands by which various and different products are built 
up in each case out of the blood, which is a common nutriment, or 
rather material, from which the various glands construct their sev- 
eral secretions by a specific process of development, and not by any 
mere process of filtration or separation, the blood simply supplying 
the elements from which the gland, by its specific vital power, con- 
structs the secretion. 

C. Q. 178. You have used the word butyrine in the above answer 
as contined to its strict technical chemical meaning—w. e., the butyric 
glyceride—have you not? 

A. I have used it in the only sense it has, this word being the 
naine for the well-known characteristic fat of butter, and for noth- 
ing else whatever. 

C. Q. 179. What is butyryl ? 

A. The hypothetical radical of butyrine or of any other com- 
pound which may contain it. 

C. Q. 180. Please state some of the compounds which contain it. 

A. Butyric alcohol, butyric ether, butyric acid, butyric of soda, 
of potash, and of any number of bases with which it may be com- 
bined. By referring to a chemical dictionary I could give you a list 
of some hundred or more names indicating substances in which the 
radical butyryl is present. 

C.Q. 181. By “radical” do you mean the particular association 
19—253 
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of ultimate elements, such as oxvgen, hydrogen, ete., which is found 
in common in a class of organie compounds, such as the butyric 
class, and which enters into each of the butyric compounds, 
22) ~= combined in each. instance with other elements, as one or the 
other of these compounds are formed, but existing as a root 
of them all? 

A. Your description of a radical is entirely correct as far as it 
goes, but I should add that a radical never has an independent ex- 
istence of its own or can exist by itself. 
©. Q. 182. So that at one time the butyric radical is found com- 
bined with other atoms, such as hydrogen, ete., in the form of bu- 
tyric acid, and at another time with other atoms or combinations 
of atoms, such as glyceryl, in the form of butyrine, etc. ? 

A. It would more accurately express the conditions to say that 
one molecule of butyryl combined with certain atoms of oxygen 
and hydrogen would constitute butyrie acid, and that three mole- 
cules of butyryl combined with one molecule of glyceryl (which is 
the radical of glycerine) constitutes the substance known as buty- 
rine. 

C. Q. 183. You stated in answer to cross-question 158, relating to 
your analysis of butter for butyrine, that after eertain steps “ the 
butyric acid was readily recognized by its smell,” and at the close 
that “I found the weight of the butyrine which had been removed 
as free butyric acid and glycerine in the washing of the acids.” 
Do you know or have you read anything which would tend to 
throw any light upon the question as to whether butyric acid or 
“butyryl,” or, in untechnical language, the butyric element, is iIn- 
volved or produced in the animal from its food or any of the “ fer- 
ment” or other processes through which the food passes in the ani- 
mal organisin ? 

A. In the first place, IT see no possible connection between the 
passage quoted from my previous answer and the rest of your ques- 
tion, unless you have totally misunderstood the passage quoted. 
To correct such a possible source of error, I will explain more fully 
the operation alluded to in the passage quoted. When the butter 
is treated with caustic soda the various fats of which it consists— 
which are, al! of them, glycerides—are transformed into their re- 
spective acids and glycerine by the addition to their several glyce- 
ry! and other radicals of the necessary atoms of oxygen and hydro- 
gen to the glyceryl and of sodium to the other, radicals. Among 
these in particular the butyryl combines with sodium, forming a 

sodium butyrate,. the @orresponding amount of glyceryl 
221 ~=being at the same time changed into glycerine. When to 

this mixture sulphuric acid is added, said acid removes the 
sodium from the sodium butyrate, replacing it with hydrogen, and 
thus causes the formation of butyric acid, which being a soluble 
substance, unlike the corresponding acids formed from the other fats 
(stearine, margarine, and oleine), is carried away in the subsequent 
washing, together with the glycerine. The, determination of the 
amount of butyrine in the butter is therefore made, not by getting 
it out as such, but by destroving and removing it as butyric acid 
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and glycerine, these being the products of its decomposition, and 
by calculating the amount originally present from the loss of weight 
due to this removal. Such a process as this, consisting in the 
breaking up or destruction of butyrine by such powerful chemical 
agents as caustic soda and sulphuric acid, can manifestly have 
nothing to do with the production of butyrine in the mammary 
glands of a cow, and I do not see that I can add anything to what 
I have already said as to the phsiological relations of this process. 
Finally, I should remark that the use of the word butyric element 
to describe butyric acid and butyry] is not only untechnical, but in- 
correct, for while untechnically it would be correct enough to call 
butyryl the butyric element, such a term would be entirely inad- 
missible for butyric acid. 

C. Q. 184. Question repeated. 

A. I see that from the length and confusion of the question I was 
led to overlook the mention in it of the butyric acid. As far as my 
reading goes, it leads me to believe that butyric acid is either intro- 
duced into the system in a free state or combined in the food, in 
which latter case it may be separated from its state of combination, 
us it is commonly phrased, or developed from such compounds 
during the digestion of such food, or butyric acid may possibly be 
involved or produced as such in certain glands, such as those which 
secrete sweat. . 

C. Q. 185. You have stated that you followed the authority of the 
book entitled “ Butter—its Analysis and Adulterations,” by Messrs. 
Angel and Helmer. I will read you the following brief extracts 
from page 3: “ Butyric acid belongs to the series of fatty acids, al- 

though it resembles in appearance and physical properties 
222 =acetic more than the palmetic stearic or deic. Its specific 

gravity is 0.97, boiling at 157° C. It smells strongly acid, 
like acetic acid and rancid butter combined. It is volatile and sol- 
uble in water, alcohol, and ether in all proportions. Butyrie acid 
has also been found in large quantities in the locust bean (siliqua 
dulcis), in the fruits of the soap tree, and of giuke biloba in sour 
gherkins, and in the sour-kraut of the Germans. It occurs, further, 
in small quantities in some mineral springs, and is formed by the 
fermentation of sugar, starch, and lactic acid, in which way it is 
artificially prepared. It is found in no other fat but butter.” 

Also the following passage from Fowne’s Manual of Chemistry, 
previously cited by vou and edited by Henry Watts, B. A., F. R.5., 
London, J. & A. Churchill, 1877, vol. II, page 290: “ Butyrie acid, 
(4, HS, 02, C’, H', CO2, H—of this acid there are two modifications, 
Viz: 


CH2. CH2. CHS. C H (C H8)2. 
1. 1. 

C. 0. O. H. C. O. O. H. 

Normal butyric. Isobutyric. 


Normal butyric acid, also called fermentation butyric, propvlfor- 
mic and ethylacetie acid, occurs either free or combined with bases 
in tamarinds and a few other plants, in certain beetles, in flesh juice, 
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in human perspiration, and in various kinds of decomposing vege- 
tables and animal matter. Asa glyceride it occurs in various ani- 
ma! and vegetable fats, especially in the butter of cows’ and goats’ 
milk.” 

Also the following passage from the book entitled “A| Manual of 
Elementary Chemistry,” by George Fownes, F. R. S., 10th edition, 
London, John C. Churchill & Sons, 1868 ; article or sub-head butyric 
acid, C4, H9, NO 2, or C4, H7, (NH 2) O02, is said to exist, together 
with its homologue, lencine, or amido caproic acid in the pancreas 
of the ox. 

Also the following passage from the book entitled “A Text Book 
of Physiology,” by M. Foster, M. A., M. D., F. R. S., London, Me- 
Millan & Co., 1878,whom you have cited as an authority: “ Butyric 
acid, C4, H7, O, OH, an oily, colorless liquid with an odor of rancid 

butter, soluble in water, aleohol, and ether, boiling at 162° C. 
223 =Calcium chlorideseparates it from itsaqueoussolution. Found 

in sweat, the contents of the large intestine, feces, and in 
urine. It occurs in traces in many other fluids, and is plentifully 
obtained when diabetic urine is mixed with powdered chalk and 
kept at a temperature of 35° C. (95° Fahrenheit). It exists as a 
neutral fat in small quantities of milk.” 

Also the following passage from the book entitled “ Principles of 
Organie and Physiological Chemistry,” by Dr. Carl Lowig, Phila- 
delphia, 1853, page 148: 

“Butyrvl—Occurrence and production. 

“ Butyryl is found as butyric acid in the fruit of ceratonia si/iqua, 
in the old fruit of sapindus saponarix, in tamarindus indica, often free 
in gastric Juice, and in combination with oxide of glyeyl in butter. 

It is produced by the fermentation of butyric acid, which always 
precedes the lactic acid fermentation, by dry distillation of tobacco,” 
ete. 

Also the following passage from the book entitled “ Physiological 
Chemistry,” by Prof. C. G. Lehmann, Philadelphia, Blanchard «& 
Lea, 1855, vol. I, page 457: “ He (Gruenewaldt) proves by exper!- 
ments, which are fully deseribed in his thesis, that the acid which 
is liberated (from gastric juice) on the application of heat consists 
of much butyric acid, with a little metacetonic and probably acetic 
acid, and that the human gastrie juice contains no free hydrochloric 
acid. He regards the butyric and lactic acids‘as products of the 
metamorphosis of the carbo-hydrates, and, finally, he is persuaded 
that the acid reaction of the gastric juice, when mixed with food, 
owes its origin to the organie acids which are contained in or de- 
veloped from that food.” 

Also, on page 188, speaking of gastrie juice, Foster says as fol- 
lows: “ The reaction is distinetly acid, and the acidity is normally 
due to free hydrochloric acid. This is proved by the fact that the 
amount of hydrochloric acid is more than can be neutralized by the 
bases, and this excess corresponds to the quantity of free acid pres- 
ent. Lactic and butyric and other acids, when present, are sec- 
ondary products arising either by their respective fermentation from 
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articles of food or from decomposition of their alkaline or 
224 other salts. In man the amount of free hydro chloric acid 

in juice having the above specific gravity was found to be 
02 per cent.” 

Do not these authorities indicate that butyric acid has been found 
in connection with the action of gastric juice upon food either in the 
gastric justice itself or as a secondary product arising from a fer- 
mentation taking place during digestion ? 

A. In the first place I have not said that I followed the authority 
of Messrs. Angel and Hehner, but, on the contrary, state that I ac- 
cepted a suggestion from them which I worked out for myself. In 
the second place, as to your authorities, some of them are entirely 
absolute, such as Lehmann, Rulenewaldt, and Grunenwaldt, and 
their statement that gastric juice contains free butyric acid and does 
not contain free hydrochloric has long been known to be entirely 
untrue; that butyric acid is found in the stomach as the result of 
decomposition of articles of food, containing it in a free or combined 
state, | have already stated and agree with those of your authorities 
such as Foster, who so stated. Foster’s words are as follows: “ Lactic 
and butyric and other acids, when present, are secondary products, 
arising either by their respective fermentations from articles of food 
or from decomposition of their alkaline or other salts.” (The italics 
ure mine.) This clearly shows that they are not always present, 
and when present are introduced through the food either in a free 
state, as when one eats sour-kraut, Roquefort cheese, or sour milk, or 


are developed by their respective fermentations, as would be the 


case if one had eaten sugar, and also some of the riper varieties of 
cheese, when the cheese would act as a ferment and develop butyric 
acid from the sugar. 

C. Q. 186. The older of the works cited, and all except Foster and 
Angel, nad been published prior to the time that Mége made his 
physiological investigatidn and his invention, had they not? 

A. There are five authorities in all; the two absolute ones were 
long before Mége; Angel and Foster are since, and the remaining 
one, Fowne, is referred to in two editions, in neither of which does 
he say anything about butyric acid in connection with gastric juice ; 

but in one reference, which is to the addition of 1877, refers 
225 to its presence in certain plants, flesh juice, and human 

perspiration, and in decomposing animal and vegetable matter 
only, and in the second edition of 1868 refers to amido-butyric, a 
totally different substance, which he states is said to exist in the 
pancreas of the ox. (The italics are mine.) 


HENRY MORTON. 
Subscribed and sworn to before me this 12th day of December, 


1888. 
V. S. LILIE, 
Notary Public, Kings Co. 
Certificate filed in N. Y. county. 


Adjourned to Dec. 6, 1883, at 10 o'clock a. m. 
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Met pursuant to adjournment on Dec. 6, 1885, at 10 a. m. 
Present : Same as before. 
Adjourned to 2 o’clock p. m. 


Met pursuant to adjournment on Dec. 6, 1883, at 2 p. m. 
Present : Same as before. 
Adjourned to Dec. 7, 1883, at 10 o’clock a. m. 


Met pursuant to adjournment on Dec. 7, 1885, at 10 a. m. 
Present : Same as before. 


And thereupon complainants call Cuartes F. CHANDLER as a 
witness in their behalf, who, being first duly sworn to state the truth, 
the whole truth, and nothing but the truth, deposes as follows, in 
answer to interrogatories propounded by complainant’s counsel : 


Q. 1. What is your age, residence, and profession, and what pro- 
fessional positions have you held? 

A. Age, forty-seven years; residence, New York city; profession, 

chemist. J am professor of chemistry in the academic de- 
226 =partment and in the School of Mines of Columbia College, in 

the College of Physicians and Surgeons, and in the New 
York College of Pharmacy, and have been for the last seventeen 
years connected with the health department of the city, at first as 
its chemist, but for the last ten years as its president, until June 
last. 

Q. 2. What opportunities have you had for the study of chemistry 
and physics in connection with the practical application of the sci- 
ences to the industry of arts? 

A. I was educated as a chemist at Harvard College and at the 
universities of Goettingen and Berlin, and attended the regular 
courses of lectures at the universities on general chemistry and upon 
the chemical arts. Since 1857 I have been engaged as an instructor 
of young men preparing to become professional chemists, and I have 
constantly had charge of chemical laboratories in which my students 
have been engaged in experimental study. It has been my duty to 
go over the whole field of theoretical and applied chemistry, and at 
the College of Physicians and Surgeons I am obliged to give a course 
of lectures annually on physics. For a dozen years or more I have 
had a special course of lectures on the chemical arts at the School 
of Mines. For many years I was editor of the “American Chemist,” 
and [| was the chemical editor of “ Johnston’s Encyclopedia.” Ihave 
also been frequently called upon to make chemical investigations 
for manufacturers, and have frequently been consulted and given 
evidence in patent litigation. 

Q. 3. State fully what experience you have had in the investiga- 
tion of the preparation, properties, and constituents of fattv sub- 
stances with a view to their utilization in the useful arts. 

A. As I grew up in New Bedford the treatment of fatty bodies, 
especially whale and sperm oil, was the first chemical industry that 
| became familiar with, and this seemed to create a special interest 
in the chemistry of the fats. From my connection with the health 
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department of the city of New York it has been tiny special duty 
for the last dozen years or more to pay particular attention to the 
various establishments in the city which are devoted to the treatment 
of the fats, and which are consequently liable to send out offensive 

odors and annoy citizens. I was an expert in the famous 
227 ~=Tilghman litigation with regard to the fatty acids, and I have 

been personally familiar with the chemistry of oleomargarine 
ever since the first sample prepared in this country was manufactured 
in my laboratory. 

Q. 4. Have you read and do you understand the reissued letters 
patent No. 10137, dated June 13, 1882, granted tu Hippolyte Mége 
for an improvement in treating animal fats, said — being a re- 
issue of original letters patent to the said Mége No. 146,012, dated 
December 30, 1873 ? 

A. I have read and I think I understand the said reissue of letters 
patent. 

Q. 5. When and from what source did you hear of the discovery 
of Hippolyte Mége relating to the utilization of some of the constit- 
uents of animal fats as a substitute for the butter product of cream 
of milk ? 

A. I can’t say distinetly when I first heard of Mége’s work, but I 
remember. that either late in 1872 or early in 1873 Alfred Paraf, a 
French chemist, who had brought a letter of introduction to me, 
came to my laboratory and exhibited an article of Mége in the 
Moniteur Scientifique relating to oleomargarine or the more perfect 
butter prepared from it. He requested permission from me to use 


‘the convenience of my laboratory for repeating the experiments of 


Mége and testing some theories of his own with regard to improve- 
ments in the process. His experiments were conducted under my 
observation in the laboratory, where he conducted his investiga- 
tions until he established a company and erected a factory and 
laboratory of his own. 

Q. 6. State whether and, if at ail, to what extent you have investi- 
gated, by analysis or otherwise, oleomarguarine or the more perfect 
butter thereof described in said patent. 

A. I have frequently investigated oleomargarine and the more 
perfect butter thereof described in said patent both synthetically, by 
making or supervising the manufacture according to the specifica- 
tions of the patent, and analytically, by examining and causing to be 
examined, under my direction, the products. 

(. 7. State fully what improvement having in view the utilization 

of fattv substances for food purposes is described in said let- 
228 ters patent and recited and covered by the claims thereof. 
A. Theimprovement consists, first, in the extraction from the 
adipose tissue of the animals of the greasy substance or fat in such 
a manner as to completely avoid the decomposition either of the fat, 
the membranous tissues, or any other substances which may be 
present. This results in the production of the pure fat of the ani- 
mal, entirely free from all disagreeable materials which give the odor 
and taste to fats as previously extracted. 
The second improvement consists in changing the consistency of 
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the natural fat by the removal of a portion of its stearine, thus ren- 
dering it more fusible and, consequently, softer, and giving it a con- 
sistency similar to that of dairy butter. The result of these two im- 
provements in the treatment of fats is a product which possesses the 
consistency of butter, together with freedom from all fatty or tallowy 
flavor and odor, and possessing the taste of batter. 

The third improvement involves the conversion of the above- 
mentioned product, the oleomargarine, into a more perfect butter by 
a process of churning while in the liquid state with milk and some 
other materials. 

Q. 8. Broadly considered, please state what was the discovery of 
Mége as to the utilization of some of the constituents of animal fat 
as a new material of food product or a substitution for natural or 
dairy butter. 

A. By a course of inductive reasoning and experiment Meége dis- 
covered that there could be prepared from bovine fat a product 
possessing all the essential properties as an article of food of dairy 
butter, and he invented the process necessary to secure the economical 
production of this new product on a commercial scale. His dis- 
covery and invention constitute an era in the commercial history of 
bovine fat. ‘This material which was formerly rendered into tallow 
and used chiefly for the manufacture of soap is now converted by 
Mége’s processes into a palatable and wholesome article of food and 
used as a substitute for dairy butter. 

Q. 9. You will see by the said Mége patent that it is divided into 

1X clauses or divisions or statements of processes. Will you 
220 please designate such clauses as you find containing, express- 

ing, or representing the three subdivisions of invention you 
have treated in answer to question 7, and, briefly, the manner in 
which the result of the invention is obtained ? 

A. Section I, entitled neutralization of the ferments; section’ IT, 
entitled crushing, and section III, entitled concentrated digestion, 
constitute together what I consider the first invention of Mége. The 
application of these three operations to the raw bovine fat results in 
the extraction of the pure fat from the membranous tissues and 
other substances, and furnishes this fat entirely free from all fatty 
or tallowy odors and flavors. The first step, the neutralization of 
the ferments, is really a cleansing process, and has for its object the 
removal of blood and other-soluble substances, and in addition to 
this involves the use of antiseptics to prevent the fermentation or 
decomposition of any of the substances associated naturally with 
the fat, which decomposition would result in impairing the quality 
of the fat by developing offensive odors and flavors. The second 
step, or the’crushing, has for its object the liberating and rupturing 
of the individual cells or sacs which contain the fat, and which are 
associated in the natural adipose tissue with fibres, membranes, and 
blood-vessels by which the whole is held together in masses. 

The third step, or concentrated digestion, consists really of two 
successive subordinate steps; the first consists in subjecting the par- 
tially disintegrated fat from the crushing operation to the action of 
an artificial gastric juice in order to complete the work of disinte- 
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grating the adipose tissue and of liberating the fat contained in the 
cells, which it does by actually dissolving the cell membranes. The 
elevated temperature at which the artificial digestion takes place 
maintains the fat in a liquid condition. The second subordinate 
step in the concentrated digestion consists in separating the greasy 
matter or molten fat from the water and the undissolved tissues. It 
is accomplished by raising the temperature to the necessary point 
and by the addition of salt. The result of these three steps is the 
complete separation of the fat from the tissues under such carefully 
devised conditions as to protect from every kind of decomposition 
or change which could impart odor or flavor. The result is 
230 =the fatty matter of the animal, pure and free from the ordi- 
nary taste of fat, and possessing the taste of molten butter. 
The second part of Mége’s invention is embodied in section 4, en- 
titled Crystallization in a Mass, and 5, entitled Separation by Cen- 
trifugal Force. Crystallization in a mass is based upon the fact that 
the pure bovine fat is a mixture of three simple fats, called by chem- 
ists stearine, palmatine, and oleine. The first two are solids at ordi- 
nary temperature, the last is a liquid when pure. The consistence 
of the bovine fat is due to the peculiar proportions in which the 
solid stearine and palmatine are associated with the liquid oleine. 
I should remark that among older authors the term margarine is 
used instead of palmatine; hence the use of the term margarine in 
the patent, oleomargarine being used to designate the mixture of 
oleine and margarine, or palmatine. ‘The crystallization in a mass 
is accomplished by cooling the molten fat to a temperature for bovine 
fat of about 86° Fahrenheit. During this cooling a large part of 
the stearine crystallizes or granulates, while the oleine and margarine, 
together with some of the stearine, remains liquid. When this crys- 
tullization is completed the mass is ready for the fifth step of the 
specification, which consists in the separation by centrifugal force, 
with or without the use of a press, of the solid particles of stearine 
from the still liquid oleomargarine. This oleomargarine, as it cools 
down below the temperature of 86° or thereabouts, at which it is 
pressed, becomes solid, and constitutes the new butter fat which is 
intended to replace dairy butter. Three of the subsequent sections 
of the specifications have for their object the conversion of this oleo- 
margarine or butter fat into a more perfect butter by mingling it 
with cream or some aqueous mixture, which converts into an emul- 
sion, thus making its consistency still more like that of dairy butter 
and increasing the butter flavor. Yellow coloring matter is at the 
sume time added, by which the product acquires a still closer re- 
semblance to dairy butter. 
Section 9 of the specification refers simply to the further treat- 
ment of the stearine. 
Q. 10. You have stated already the principal constituents of ani- 
mal fats. Will you now state what is their condition and 
231 how contained in the living animal, and what change in their 
physical constitution occurs at the death of the animal? 
A. In the living animal the fats are in a molten condition—that 
is, liquid—and they are contained in little sacs or cells, which are 
20—253 
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clustered together between membranes and fibres and blood vessels, 
the whole constituting masses of what is called by the physiologists 
adipose tissue. On the death of the animal the temperature falls 
below blood heat and the fat passes from the liquid state to the 
solid state, still remaining in the little cells or sacs. 

(). 11. Prior to the discovery of Mége, what were the methods of 
rendering fatty substances for the various uses in the arts and for 
domestic purposes, which are known to you from the description 
contained in the literature relating to the subject, or of which you 
have otherwise any knowledge? 

A. The processes in use prior to Mége’s discovery and invention 
inay be classed, first, under the head of the dry process, and, sec- 
ondly, the wet process. This dry process consists in heating the 
adipose tissue in a kettle or any other convenient vessel. The heat 
was generally applied by free fire and the temperature was raised 
above 212°; asa result of this temperature the fat became liquid, the 
cells were ruptured, and the tissues were shriveled and shrunken. 
The smali percentage of water in the adipose tissue is expelled by 
evaporation. The result of this process of rendering was a vessel 
of molten fat with a small quantity of brown cracklings or scraps. 
The moiten fat was ladled out into convenient vessels and allowed 
to cool, when it constituted tallow, possessing the characteristic fatty 
and tallowy taste. 

The wet processes involved the application of steam generally in 
closed vessels, under pressure, and resulted in disintegrating the 
tissues and rupturing the cells. When the fat was completely lib- 
erated the contents of the vessel consisted of two layers, the molten 
fat above, and below a mixture of water and disintegrated mem- 
branes and tissues; the fat was drawn off into suitable vessels and 
constituted, on cooling, beef tallow, with the characteristic odor and 
taste of this substance. Both of these processes, wet and dry, re- 

sulted in the production of offensive gases and vapors, due to 
232 the decomposition of the membranes and other substances, 

and sometimes to a portion of the fat itself. To assist in the 
disintegration of the tissues, sulphuric acid was sometimes em- 
ployed. 

Q. 12. What effect has the employment of comparatively low and 
comparatively high temperatures in the rendering of animal fats 
upon the character and qualities of the contents of the membranous 
cells containing the homogeneous mixture of the constituents of the 
fat? 

A. When the adipose tissue is rendered at a low temperature the 
process simply results in extracting the fat. from the cells and tissue 
without any decomposition either of fat or tissue, and thus yields it 
in its pure, natural state. When, on the other hand, the rendering 
of adipose tissue takes place at high temperatures there is invariably 
more or less decomposition of the tissues or the fat, or both, which 
results in the development of substances which remain in the ren- 
dered product—that is, the fat—and give to it the peculiar tallowy 
taste and odor which characterize all animal fats except those ren- 
dered by the Mége process. 
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Q. 13. What is the importance in practicing the process described 
by the Mége reissue patent, of crushing, grinding, or disintegrating 
the fat preliminary to the process of rendering it by heat? 

A. It is only by the thorough crushing, grinding, and disintegra- 
tion of the fat—that is, the rupturing of the cells—that it becomes 
possible to separate the fat from the tissues at a temperature so low 
us to avoid the production of those substances which produce the 
peculiar tallow odor or taste. 

Q. 14. What office or function is performed by gastric juice when 
em ployed as an agent to assist in rendering fatty substances ? 

A. The gastric juice simply supplements the mechanical crushing 
and disintegration of the tissues and cell membranes. It results in 
an actual solution or dissolving of the cell membranes and com- 
pletes the liberation of their fatty contents. 

(). 15.. State what, chemically. considered, are the identities and 
differences between oleomargarine, or the butter product obtained 

from the rendering of animal fats by the process described in 
233 the first five sections of the Mége patent, and also the more 
perfect butter of this patent, and the principal constituents 
of dairy butter made by the ordinary processes from cream of 
worvd ? 
The oleomargarine, or the butter product which results from 
Poy applications of the processes described in the first five sections, 
consists of oleine, margarine (or palmatine), and some stearine. It 
isa pure fat. The dairy butter made from the cream of milk con- 
sists of an emulsion of butter fat and buttermilk—that is, it is a 
mixture of a fatty substance with a watery substance, this being 
what is understood as an emulsion. It is chiefly com posed of the 
fat, the buttermilk being mostly worked out in the process of man- 
ufacture. The difference between the oleomargarine butter of the 
first five sections and the dairy butter consists, first, in a slight dif- 
ference in the composition of the fat. While the fat of the dairy 
butter consists chiefly of the same simple fats—that is, oleine, mar- 
garine, and stearine—it also contains a very small percentage, say, 
five or six per cent., of other simple fats, chiefly the fat called buty- 
rine. Secondly, the dairy butter contains the buttermilk in small 
quantity. This includes, besides water, a small amount of caseine, 
milk, sugar, and saline bodies. 

The perfected butter prepared by churning the oleomargarine in 
a liquid state with cream or milk is absolutely identical with dairy 
butter—that is, it is an emulsion of fat with buttermilk—and, hav- 
ing acquired some of the butter fat in the process of churning, it 
now contains all the constituents of butter fat. The only difference 
that can be detected between this perfect butter and dairy butter is, 
first, the small proportion of the butyrine; second, the absence of 
the very high flavor exhibited by the best qualities of dairy butter, 
and third, the absence of the very strong and offensive taste which 
characterizes a great deal of the dairy butter. 

Q. 16. As an article for human food, as a butter product, which 
would you give preference to as a question of hygiene, the butter 
product of the first five clauses of the Mége patent or the ordinary 
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miscellaneous butter product of the dairy as it existed in this coun- 
try prior to the Mége invention ? 

234 A. I should give the preference decidedly to the oleomarga- 
rine as a question of hygiene—that is to say, it is a much 

purer and more cleanly product than the average product of the 

dairy. 

Q. 17. In your opinion and tu the extent of your knowledge was 
the product obtained by the process described by the Mége patent 
and referred to in the first claim thereof a body new in the art of 
rendering and treating animal fats at the date of the original Mege 
patent, and also the said process ? 

(Objected to as leading and as immaterial, irrelevant, and incom- 
petent, and especially as there is no allegation in the answer that 
witness had any knowledge of either process or product prior to the 
date of the Mége patent.) | 

A. In my opinion the product was at that time a new product and 
the process was a new process. 

Q. 18. In your opinion is there any other way of producing the 
butter product of the Mége patent, especially of the first five divisions 
of that patent, except by a substantial compliance with the processes 
and means described in such divisions ? 


(Objected to as leading.) 
A. There is not. 
Adjourned to Saturday, Dec. 8th, 1883, at 10 a. m. 


Met, pursuant to adjournment, on Dee. 8th, 83, at 10 a. m. 

Present: Same as before. 

(Q). Have you read — testimony introduced in evidence and 
marked “ Complainants’ Exhibit Copy Infringement Testimony,” 
which details and set forth the process used and product produced 
by the defendants in their treatment and production of animal fats 
and the summary thereof? And, if so, please state whether, or not 
the process set forth in such testimony and summary and the prod- 
uct obtained thereby is substantially alike and as is set forth and 
described in Complainants’ Exhibit Mége Patent and shown in the 
two claims thereof, and give your reasons for any opinion you may 

express. 
239 A. I have read the papers referred to and, in my opinion, 

the process described as conducted by defendants is substan- 
tially the process described and claimed in the Mége patent and 
the product of defendants is the product described and claimed in 
the Mége patent. My reasons for considering the process of the de- 
fendants substantially identical with the process of the Mége patent 
are the following : 

First. Mege, in the section entitled “ Neutralization of the Fer- 
ments,” washes the raw fat with water to which an antiseptic had 
been added. The defendant washes with water and uses an anti- 
septic temperature secured by the aid of ice in place of an antiseptic 
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substance, the former being the well-known equivalent of the latter. 
The defendant therefore accomplishes the cleansing of the raw fat 
and prevents decomposition of blood and tissues in substantially the 
same manner as the patentee. 

Second. The patentee crushes the raw fat after it has been sub- 
jected to the cleansing process by means of millstones. The defend- 
ant accomplishes the same crushing or disintegration by means of 
revolving knives in what is called a hasher. While defendant’s ap- 
paratus is more economical and mere effective than the patentee’s 
it is manifestly a complete equivalent. 

Third. The concentrated digestion of the patentee has for its ob- 
ject the liberation of the fat from the cellular membranes contain- 
ing it as well as its fusion and its complete separation as a separate 
layer from the water all soluble substances present, and the tissues 
and membranes, all of which form a separate layer beneath the fat. 
To accomplish the liberation of the fat from the cells in which it 
was originally contained the patentee relies in part upon the pre- 
vious crushing, in part upon the use of the artificial gastric juice, and 
in part upon the elevated temperature. The defendant accomplishes 
the same result by the previous crushing and the ®levated tem pera- 
ture and by a more perfect crushing and a more elevated tempera- 
ture is able to omit the use of the artificial gastric juice. The more 
perfect crushing and the higher temperature constitute a substan- 
tial equivalent for the less perfect crushing, the lower temperature 
and the use of the gastric juice. The final separation of the molten 

fat from the water, tissue, ete.,.is accomplished by the 
236 patentee and the defendant in exactly the same way—namely, 

by heat, salt, and mechanical agitation. The fourth step in 
the process is accomplished by patentee and defendant in exactly 
the same manner—namely, by cooling the molten fat to about 86° F. 
and causing the stearine to crystallize or granulate. The fifth and 
last step in the process involves the separation of the stearine, which 
is solid, from the oleomargarine, which is liquid. The patentee 
accomplishes this with a centrifugal machine, sometimes supple- 
menting the centrifugal with the press. The press of the defendant 
alone is a substantial equivalent for the centrifugal machine. 
The entire process of the defendant is thus substantially the process 
of the patentee. The product of the defendant’s process possesses 
all the properties, both chemical and physical, of the product of the 
patent. It consists of oleine, margarine, and stearine. It has the 
same melting point and consistence, and, like the product of the 
patent,is free from all tallowy or fatty taste or odor. 

Q. 20. Have you read at my request (Mr. Offield) the testimony 
heretofore given in this case by Professor Henry Morton ? 

A. I have. 

Q. 21. Your direct testimony shows for itself wherein you agree 
or differ from Professor Morton in relation to the direct testimony 
given by him. I will ask you, however, whether or not, generally 
and substantially, vou agree with the statements, opinions, deduc- 
tions, and conclusions of Professor Morton in his treatment of the 
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various subjects-matter concerning which the defendants’ counsel 
saw fit to interrogate him in such designated cross-examination ? 

A. I agree with Professor Morton entirely. 

Q. 22. From your official connection with the board of health 
have you had any occasion to ascertain the comparative value of the 
slaughtering of cattle in the city of New York, relatively to son.e of 
the principal business industries of the country? And, if you have, 
please state the results thus ascertained. 


(Objected to as immaterial, irrelevant, and incompetent.) 


A. The supervision of the abattoirs devolves upon the 

237 board of health, and while I occupied the position of presi- 
dent of the board I made myself familiar with all the opera- 

tions conducted in them or in connection with them, including the 
slaughtering of the animals and the subsequent treatment of the 
meat, hides, fat, ete. I studied the various processes for treating the 


fat, blood, offal, ete., so as to convert them into marketable forms. 


without the production of offensive emanations. ‘The subject was 
one of great importance, as owing to the careless management of 
some of the establishments it was seriously proposed to drive the 
entire business out of the city. Two very important considerations 
led to the abandonment of this proposition. One of these was the 
enormous magnitude of the interests involved, and the other was 
the fact that all the operations incident to the business could be 
conducted within the city limits without offense. I found at that 
time that the value of all the products of these establishments ex- 
ceeded that of the entire anthracite production of the United States; 
that it exceeded the entire petroleum product of the United States, 
and that it about equaled in value all the gold and silver product 
of the entire county. 

(). 28. Please state whether at any time you were called upon in 
any official capacity to make a report to the board of health of the 
health department of the city of New York upon the subject of 
oleomargarine as an article of food ; and, if yea, state fully by whom 
you were requested to make such report, and append a copy of the 
same to your answer. 


(Objected to as immaterial, irrelevant, and incompetent, and this 
objection is specially made to the introduction of a copy, printed or 
otherwise, of any reports made by the witness.) 


A. I was directed by the board of health of the city of New York, 
in response to resolutions of the board of aldermen calling upon the 
health department to investigate the purity, healthfulness, and 
value of vleomargarine as an article of food; the result of this in- 
vestigation was reported by me to the health department on the 
second day of May, 1881. It was accepted by the board of health 

and forwarded by resolution to the board of aldermen. It 
238 — was afterwards printed by order of the board of aldermen in 
the City Record, the official paper published by the city gov- 
ernment, on May 11th, 1881. I submit herewith a copy of the same, 
cut from the “City Record ” of the above date: 
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The president laid before the board the following communication 
from the health department : 


“ HEALTH DEPARTMENT, No. 301 Morr Sr., 
“New York, May 3, 1881. 


lo the honorable the board of aldermen : 


“ At a meeting of the board of health, held this day, a report of 
the president on oleomargarine was presented and approved and a 
copy was ordered to be forwarded to your honorable body, as a re- 
sponse to resolution adopted on the 28th ult. and received on that 
date from your honorable body. 

“A copy of the report is enclosed. 

“ Very respectfully, EMMONS CLARK, Secretary.” 


“New York, May 2, 1881. 


“'To the board of health of the health department: 


“ Having been directed by this board to investigate the subject of 
oleomargarine, in response to the resolutions of the board of alder- 
men, I would beg leave to submit the following report: 

“ The resolutions directing the inquiry are as follows: 

“* Whereas there is existing at the present time in the minds of 
the public great alarm and distrust in relation to the adulteration 
of food products; and 

“* Whereas the committee on public health of the Assembly of 
this State has been for some time investigating the adulteration of 
food products, and especially oleomargarine; and 

“* Whereas this committee have conducted such investigation by 
calling as witnesses principally dealers in butter, and have not 
examined as witnesses medical or chemical experts to determine the 
value of oleomargarine as food: Therefore— 

“* Resolved, That the board of health of this city be, and they are 

hereby, requested and directed to take immediate measures 
239 to investigate in the most thorough manner, by medical and 

chemical aid, the purity, healthfulness, and value of said 
product as an article of food, and to report to this body the results of 
their investigation, with such recommendations, if any be necessary, 
as may relate to the manufacture and distribution of the same asan 
article of food.’” 

This subject has been before the board on former occasions, and I 
have little to add to what has been previously stated. 

Oleomargarine, invented by the distinguished French chemist, 
Mége Mouries, is manufactured in New York city in a few large es- 
tablishments. The material is fresh beef suet, brought directly from 
the slaughter-houses. It is thoroughly washed, rendered very care- 
fully,strained to remove a portion of the hard stearine, and then 
churned with milk to convert it into artificial butter, which contains 
the same constituents as dairy butter. The process is extremely ingen- 
jous and simple and is executed by machinery. Nothing objec- 
tionable exists in the original material, nor is anything objectionable 
added during the process, and the operations are conducted with 
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the utmost cleanliness. The product is palatable and wholesome, 
ean be made of uniform quality the year round ; it is In every re- 
spect superior as an article of food to a large proportion of the dairy 
butter sold in this city, and can be manufactured ata much lower 
price. I regard it asa most valuable article of food, and consider it 
entirely unexceptionable in every respect. In this opinion I am 
supported by the best scientific authorities in the country. The fol- 
lowing distinguished chemists, after carefully studying the manu- 
facture, have made the most decided statements in favor of this new 
article of food: 

Prof. George F. Barker, University of Pennsylvania. 

Dr. Henry A. Mott, Jr., New York. 

Prof. G. C. Caldwell, Cornell University, Ithaca, N. Y. 

Prof. 8. W. Johnson, Yale College, New Haven, Conn. 

Prof. C. A. Goessmann, Massachusetts Agricultural College, Am- 
herst, Mass. 

Prof. Henry Morton, Stevens Institute, Hoboken, N. J. 

Prof. Charles P. Williams, Philadelphia. 
240 Prof. W. O. Atwater, Wesleyan University, Middletown, 
Conn. 

Prof. J. W.S. Arnold, University of New York. 

I would further say that this question is one on which there is no 
difference of opinion among scientific investigators familiar with the 
chemistry of dairy products and fats. I have never seen a state- 
ment emanating from any person having any standing among sci- 
entific men in which a contrary opinion is advanced. ‘There has 
recently been a very strong confirmation of my opinion published 
in Kngland. <A bill came before the house of commons in England 
directed against this kind of butter from America, and after corsid- 
erable discussion was defeated by a vote of seventy-five to fifty-nine. 
ln the discussion the strongest opponent to legislation against it was 
Dr. Lyon Playtair, one of the most distinguished chemists and sani- 
tary authorities in England. A pupil of Grabam ‘and Liebig, he 
has filled the chairs of chemistry in the Royal Institution of Man- 
chester and at the University of Edinburgh; was appointed chemist 
to the Museum of Practical Geology by Sir Robert Peel; represented 
the Universities of Edinburgh and Aberdeen in Parliament; was 
postmaster general in the first Gladstone cabinet; has been member 
of several sanitary commissions, and is now a leading member of 
Parliament. In his remarks he stated “that bad butter is a fraud 
upon the poor and oleomargarine would sooner or later drive it out 
of the market.” He thought that “ good oleomargarine at one shil- 
ling a pound was a great deal better and cheaper than bad butter at 
one shilling fourpence a pound,” and he said that, “as a general 
rule, the former, oleomargarine, did not become so readily rancid as 
the latter, butter.” 

I would further state that, as there is nothing unwholesome in 
oleomargarine, no legislation in regard to this article is necessary to 
protect the public health. 

I append to this report a copy of the resolutions adopted by this 
board on February 8, 1878, in response to a resolution of the State 
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senate requesting an opinion, and also a copy of a report which I 
made on March 27, 1878, in response to an inquiry addressed 
241 tome by Hon. M. R. Wise, chairman of the Committee on 
Manufactures of the House of Representatives. 
All of which is respectfully submitted. 
C. F. CHANDLER, President. 


Q. 24. State whether you were required in any official capacity 
to make a report to the senate of the State of New York concerning 
oleomargarine as an article of food, and, if you will, annex a copy 
of any such report to your answer. 


(Same objection by defendants’ counsel.) 


A. In February, 1878, the senate of the State of New York directed 
the board of health of the city of New York to report upon the sub- 
ject of oleomargarine. In response to this direction the subject was 
investigated, and the board reported by resolutions which were 
signed by myself as president of the board. 

A copy of this report was sent to the board of aldermen in con- 
nection with a report made to them in May, 188], mentioned in my 
last answer, and was. printed in the “City Record.” In connection 
with that report of the issue of May 11, 1851, I append a copy of 
the same, cut from the paper: 


Report to the Senate of the State of New York. 


“New York, February 8, 1878. 
“To the honorable the senate of the State of New York: 


“The board of health of the health department of the city of New 
York, having been requested to report upon the subject of oleomar- 
garine by the following resolutions of the honorable the senate of 
the State of New York— 

“ Resolved, That the board of health of the city of New York be 
requested to report to the Senate at as early a day as possible— 

“ First. Whether in the opinion of said board oleomargarine is a 
good and wholesome article of food. 

“Second. That if it is not, what legislation is required to effectu- 

ally prevent its manufacture and sale. 
242 “Third. That if it is, what additional legislation is neces- 
sary to prevent its imposition upon the public as pure butter, 
the product of tne dairy. 

‘ Has given to the subject due consideration and is of the opinion : 

“ First. That oleomargarine is a good and wholesome article of food. 

“Second. That no legislation is necessary to prevent its imposition 
upon the public as pure butter, the product of the dairy, additional 
to chapter 415 of the laws of 1877. 

“All of which is respectfully submitted. 


“ By order of the board. 
“C. F. CHANDLER, President. 
“A true copy. “EMMONS CLARK, Secretary. 
“EMMONS CLARK.” 
21—253 
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(). 25. State whether, at any time, you have been officially ad- 
dressed by any committee of the House of Representatives of the 
United States and requested to communicate your views on the 
manufacture of artificial butter, its healthfulness and value as an 
article of food; if yea, please annex a copy of your reply to any such 
committee to your answer. 


(Same objection reiterated by defendant’s counsel.) 


A. In March, 1880, I was requested by the Hon. M. R. Wise, chair- 
man of the Committee on Manufactures of the House of Representa- 
tives, to give him information with regard to the artificial butter, in 
view of possible legislation on the subject. I reported to him under 
the date of March 27, 1880, and I append a copy of the said report, 
which was printed in the “ City Record,” as one of the papers sub- 
mitted to the board of aldermen. 


Letter to Hon. M. R. Wise, Chairman of the Committee on Manufactures, 
House of Representatives. 


HeattH DEPARTMENT, 301 Morr Sr., 
New York, March 27, 1880. 


My Dear Sir: In reply to your letter of inquiry, I would say 
that I have been familiar with the discovery of Mége Mowries, 
243 =and its application in the manufacture of artificial butter, 
called “ butyrine” or “ oleomargarine,” since the date of its 

first publication. 

[ have frequently seen it manufactured, witnessing all the opera- 
tions and examining both the material and the product. 

I have studied the subject with special reference to the question 
of its use as food in comparison with the ordinary butter made from 
cream, and have satisfied myself that it is quite as valuable as the 
butter from the cow ; that the material from which it is manufactured 
is perfectly fresh beef suet; that the processes are harmless; that 
the manufacture is conducted with great cleanliness. 

The product is palatable and wholesome, and I regard it as a most 
valuable article of food, and consider the discovery of Mége Mowries 
as marking an era in the chemistry of fats. 

Butyrine is manufactured uf uniform quality the vear round, and 
can be sold ata price far below that at which ordinary butter is sold. 
It does not readily become rancid, and is free from the objectionable 
taste and odor which characterize a large proportion of the butter 
sold in this market. 

I am informed that there are at present thirteen factories in the 
United States licensed under the patents to manufacture this butter. 
The Commercial Manufacturing Company of New York is making 
at the present time from 30,000 to 40,000 pounds daily. 

In addition to this industry there is a large manufacture of what 
is known as “ oleomargarine oil,” which is shipped as such to Europe, 
to be there converted into butter, so that this product has become 
an important article of export to foreign countries. 
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‘ The beef suet which was formerly converted into common tallow, 
only suitable for the manufacture of soap, is by this beautiful dis- 
covery now manufactured into oleomargarine oil and steurine of 
double the value of the tallow formerly produced. The following 
analysis, made by Drs. Brown and Mott, sufficiently illustrate the 
composition of the butyrine: 
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No.1. | No.2. 
Constituents. , | Natural | Artificial 
| butter. butter. 

Water ..ccnesceccawbanbbisismasiiccuns ----| 11.968 | 11.203 
RE CTD cnnitiicintit eatin attainments 88.032 88.797 

100.000 100.000 
CRRIIID. -cieres snstnisbiinnshieaeinin eititecleiiniitesinninianttieaiale 23.834 | 24.893 
PRROIERD cncinnacdienddaian LS roe | 

Insoluble fats : 
RIG x: ccnitaitcintistsaatistetiniinhs todeisiciinniaitiiiisitieearateiniaaini 
DDI x eccicintinis sitinniinithatisiticaittien dhieinsitinntiitpaadiiainnila 51.422 | 5.629 
MEYER ccccuanennenedeecs scwanenes enae 
Soluble fats : 

DONG TERG cnc cins cumin ct cons erwveadneenmes 
COPTER .nnccececces seecqces cameumesenns 
CORFE « .n0c coors ph nwes ccquge eweneoon ) 7.432 1.823 
CRSEF ER ccs cccows cubnes ceveonneuseess 
CRB NRND s cine ctnneaitentniniiaiii eetoninn 192 621 
BEE o cnc cnnutine thicsietbadbabinwitnh | 5.162 | 5.162 
| En | Trace. Trace. 


88.032 | 88.797 
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Last winter a resolution was adopted by the Legislature of the 
State of New York requesting the Loard of health of the city of 
New York to investigate the subject and report whether, in its 
opinion, the butterine is a wholesome article of food. 

In response to this resolution the board of health stated that, in 
its opinion, there is no sanitary objection whatever to the unre- 
stricted manufacture and sale of this substance. 

In support of my opinion herein expressed I enclose the state- 
ment to the same effect made by Prof. George F. Barker, of the 
University of Pennsylvania; Dr. Henry A. Mott, Jr., of New York ; 
Prof. S. C. Caldwell, of Cornell University ; Prof. 8. W. Johnson, of 
Yale College; Prof. C. A. Goessmann, of the Massachusetts Agri- 
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cultural College; Prof. Henry Morton, of the Stevens Institution of 
Technology of Hoboken; Dr. Chas. P. Williams, of Philadelphia ; 
Prof. W. O. Atwater, of the Wesleyan University at Middletown, 
Conn., and Prof. J. W. 8S. Arnold, of the medical department of the 
University of New York. 
245 Hoping that this, my reply, contains all the information 
you desire, I remain, very respectfully, yours, 
CHAS. F. CHANDLER, PH. D., 
President of the Board of Heatth. 


To Hon. M. R. Wise, chairman of the Committee on Manufactures, 
House of Representatives, Washington, D. C. 


(Letter from Prof. Barker.) 


UNIVERSITY OF PENNSYLVANIA, 
PHILADELPHIA, March 22, 1880. 
The United States Dairy Co. 


GENTLEMEN: In reply to your inquiry I would say that I have 
been acquainted for several years with the discovery of Mege 
Mouries for producing butyrine from oleomargarine fat. 

In theory, the process should yield a product resembling butter 
in all essential respects, having identically the same fatty constitu- 
ents. The butyrine prepared under the inventor’s patent is there- 
fore, in My opinion, quite as valuable a nutritive agent as butter 
itself. In practice, the process of manufacture, as I have witnessed 
it, is conducted with care and great cleanliness. 

The butyrine produced is pure and of excellent quality, is per- 
fectly wholesome, and is desirable as an article of food. 

I can see no reason why butyrine should not be an entirely satis- 
factory equivalent for ordinary butter, whether considered from the 
physiological or commercial standpoint. 

Respectfully yours, GEORGE F. BARKER. 


( Letter from Dr. Mott.) 


H. A. Mott, Jr., Ph. D. E. M., analytical and consulting chemist. 
Office, 117 Wall St. 


New York, March 12, 1880. 

United States Dairy Co. : 
GENTLEMEN: [Having been acquainted for the past six years with 
the process of the manufacture of the product called oleomargarine 
butter or butyrine, and having made numerous microscop- 
246 ~— ical and chemical examinations of the product, I am clearly 
of the opinion that the product called oleomargarine butter 
is essentially identical with butter made from cream, and, as the 
former contains less of those fats which when decomposed render 
the product rancid, it can be kept pure and sweet for a much longer 
time. 
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I consider the product of the Mége discovery a perfectly pure and 
wholesome article of food, which is destined to supplant the inferior 
grades of butter and be placed side by side with the best product of 
the creamery. 


Respectfully, HENRY A. MOTT, Jr., PH. D. 


(Letter from I’rof. Caldwell.) 


CHEMICAL LABORATORY, CORNELL UNIVERSITY, 
Irnaca, N. Y., March 20, 1880. 


I have witnessed in all its stages the manufacture of “ oleomarga- 
rine” and of oleomargarine butter or “ butyrine.” 

The process for oleomargarine, when properly conducted as in the 
works of the Commercial Manufacturing Co., is cleanly throughout 
and includes every reasonable precaution necessary to secure a prod- 
uct entirely free from sh § tissue or any other impurity and 
which shall consist of pure fat made up of the fats commonly known 
as oleine and margarine. It is when thus prepared a tasteless and 
inodorless substance, possessing no qualities whatever that can make 
it in the least degree unwholesome when used in reasonable quan- 
tities as an article of food. 

In the manufacture of butyrine—since nothing but milk, annatto, 
and salt, together with perhaps a little water from clean ice, are 
added to this oleomargarine to be intimately mixed with it by churn- 
ing and other operations—I have no hesitation in affirming that 
this also, when properly made according .to the, Mege patent and 
other patents held by the United States Dairy Co. and when used 
in reasonable quantities, is a perfectly wholesome article of food, and 
that, while not equal to fine butter in respect to flavor, it neverthe- 
less contains all the essential ingredients of butter; and since it con- 
tains a smaller portion of volatile fats than is found in genuine 

butter, it is, in my opinion, jess liable to become rancid. 
247 It cannot enter into competition with fine butter, but in so 
far as it may serve to drive poor butter out of the market its 
manufacture will be a public benefit. 
: | S. C. CALDWELL. 


(Letter from Professor Johnson.) 


SHEFFIELD SCIENTIFIC SCHOOL OF YALE COLLEGE, 
New Haven, Conn., Mar. 20, 1880. 
The United States Dairy Co. 

GENTLEMEN: I am acquainted with the process discovered by M. 
Mége for producing the article known in commerce as oleomargarine 
or butyrine. 

I have witnessed the manufacture in all its stages as carried out 
on a large scale, and I can assert that when it is conducted accord- 
ing to the specifications of M. Meége it cannot fail to yield a product 
that is entirely attractive and wholesome as food, and one that is for 
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all ordinary culinary and nutritive purposes the full equivalent of 
good butter made from cream. 

Oleomargarine butter has the closest resemblance to butter made 
from cream in its external qualities—color, flavor, and texture. It 
has the same appearance under the microscope, and in chemical 
compositions differs not in the nature but only in the proportions of 
its components. It is therefore fair to pronounce them essentally 
identical. 

While oleomargarine contains less of those flavoring principles 
which characterize the choicest butter, it is perhaps for that very 
reason comparatively free from the tendency to change and taint, 
which speedily renders a large proportion of butter unfit for human 
food. I regard the manufacture of oleomargarine or butyrine as a 
legitimate and beneficent industry. 

S. W. JOHNSON, 


Professor of Theoretical and Agricultural Chemistry, Director of 
the Connecticut Agricultural Experiment Station. 


(Letter from Prof. Goessmann.) 


AmHerst, Mass., Mar. 20, 1880. 
United States Dairy Co., New York. 


GENTLEMEN: I have visited, on the 17th and 18th of the 
248 present month, your factory on West Forty-eighth street for 
the purpose of studying your mode of applying Mége’s dis- 
covery for the manufacture of oleomargarine butter or butyrine. <A 
‘areful examination into the character of the material turned to ac- 
count as well as into the details of the entire management of the 
manufacturing operation has convinced me that your preduct is 
made with care and furnishes thus a wholesome article of food. 
Your oleomargarine butter or butyrine compares in general appear- 
unce and in taste very favorably with the average quality of the bet- 
ter kinds of the dairy butter in our markets. In its composition it 
resembles that of the ordinary dairy butter, and in its keeping qual- 
ity, under corresponding circumstances, | believe it will surpass the 
former, for it contains a smaller percentage of those constituents 
(glycerides of volatile acids) which,in the main, cause the well- 
known rancid taste and odor of a stored butter. 
I am, very respectfully, yours, : 
C. A. GOESSMANN, PH. D., 
Professor of Chemistry. 


(Letter from Prof. Morton.) 


STEVENS [NsTITUTE OF TECHNOLOGY, 
Hopoken, N. J., March 16, 1880. 
United States Dairy Co. 
GENTLEMEN: During the last three years [ have had occasion to 
examine the product known as artificial butter, oleomargarine or 
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butyrine, first produced by M. Mége of Paris, and described by him 
in his patent of July 17, 1869. 

I have also frequently witnessed the manufacture of this material, 
and with these opportunities of knowing exactly what it is I am aole 
to say with confidence that it contains nothing whatever which is 
injurious as an article of diet, but,on the contrary, is essentially 
identical with the best fresh butter, and is very superior to much of 
the butter made from cream alone which is found in the market. 
The conditions of its manufacture involve a degree of cleanliness, 
and consequent ng | in the product, such as mn no means neces- 
sarily or generally attained in the ordinary making of butter from 
cream. 


Yours, etc., HENRY MORTON. 


249 (Letter from Dr. Williams.) 


LABORATORY No. 912 Samson Sr., 
PHILADELPHIA, Mar. 22, 1880. 


During a period of upwards of two years I have been practically 
familiar with the details of the manufaeture of the Mége method of 
oleomargarine butter or “ butyrine.” From my experience and 
observation of the care and cleanliness absolutely necessary in the 
manufacture of the product, together with my knowledge of its com- 
position, I am satisfied that it is a pure and wholesome article of 
food, and in this respect, as well as in respect to its chemical com 
sition, fully the equivalent of the best quality of dairy butter. I will 
add further that, owing to the presence of a less quantity of volatile 
fats, the keeping qualities of the oleomargarine butter are far superior 
to those of the dairy product. 

CHARLES P. WILLIAMS, PH. D., 
Analytical Chemist, late Director and Professor Missouri 
School of Mines, State University. 


(Letter from Prof. Atwater.) 


WesLeyYAN UNIVERSITY, 
MIDDLETOWN, Conn., Mar. 29, 1880. 


I have carefully looked into the theory and practice of the manu- 
facture of butyrine (oleomargarine) by the “ Mége process ” and ex- 
amined the product. A consideration of the materials used, the proc- 
ess of manufacture, and the chemical and micrdéscopical character 
of the butyrine seems to me to Justify the following statements as to 
its qualitative composition. It contains essentially the same ingredi- 
ents as natural butter from cow’s milk. 

Quuantitively, it differs from ordinary butter in having but little 
of the volatile fats, which, while they are agreeable in flavor, are at 
the same time liable to rancidity. I should accordingly expect buty- 
rine to keep better than ordinary butter. 

The best evidence within my reach indicates that _ such is the 
case. The butyrine is perfectly wholesome and healthy, and has a 
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high, nutritious value. The same entirely favorable opinion I find 
expressed by the most prominent European authorities, En- 

250 ~~ glish, French, and German, who are unanimous in their high 
estimate of the value of the “ Mége discovery ” and approval 

of the material whose production has thereby been made practical. 
I am, very truly, yours, W. O. ATWATER. 


(Letter from Prof. Arnold.) 


UNIVERSITY PHyYsIoLoGICAL LABORATORY, 
410 East 267TH St., April 2, 1880. 
This is to certify that I have carefully examined “ Mége patent 
process ” for the manufacture of oleomargarine butter or butyrine ; 
that I have seen and tasted at the factory each and every ingredient 
employed; that I have made thorough microscopical examinations 
of the materials used and of the butter, and I consider that each and 
every article employed in the manufacture of oleomargarine butter 
or butyrine is perfectly pure and wholesome; that the oleomarga- 
rine butter differs in no essential manner from butter made from 
cream; in fact, the oleomargarine butter possesses the advantage 
over natural butter of not decomposing so readily, as it contains 
fewer volatile fats. In my opinion, oleomargarine is to be consid- 
ered a great discovery, a blessing for the poor, and in every way a 
perfectly pure, wholesome, and palatable article of food. 
J. W. 5. ARNOLD, A. M., M. D., 
Prof. Physiology and Histology, Med. Dep., Uni. New York. 


Which was ordered to be printed in the City Record. 


(Counsel for the defendant protests against this abuse of the priv- 
ilege of examination and gross violation of the rules of evidence by 
the attempted introduction in evidence of the foregoing: reports and 
the printed copies of letters of persons not witnesses and not subject 
to cross-examination, and gives notice that at the hearing he will 
move to strike out each and all of the foregoing reports and letters.) 


251 Q. 26. Were any of these opinions, statements, or reports 

which are appended to your answers of the three preceding 
questions made by you in the service of the complainants or either 
of them, or were you compensated by them therefor? 

A. Neither of these reports were made in the service of the com- 
plainants, nor did | ever receive compensation for either one of 
them; they were made as a part of my duty as president of the 
board of health of the city of New York. 


Cross-examination by T. 8. E. Dixon, Esq. : 


C. Q. 1. You have stated in answer to direct question 21 that you 
agree with Prof. Morton entirely as to the evidence given by him upon 
his cross-examination. With a view of somewhat abridging the time 
of your cross-examination, I will ask you if you agree with the an- 
swers given by Prof. Morton to the cross-interrogatories addressed to 
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him, and accept them and make them your own the same as if the 
—s —— were now addressed to you? 

A. | do. 

C. Q. 2. You have referred to the amount of animal products for- 
merly produced in New York. Is it not well understood, as shown 
by the other testimony in this case, that the number of animals 
slaughtered in New York is vastly less than it was at the time you 
mentioned ? 

A. While I have not had occasion within the last two or three 
years to pay much attention to this Subject, I believe it is a fact that 
the slaughtering of beeves have been largely transferred from New 
York to Chicago. 

C. Q. 3. You have been asked by counsel on the direct examina- 
tion as to whether the statements referred to in question twenty-six 
were made by you in the service of the complainants or either of 
them. Is it not a fact that you were then under retainer as an 
expert from the owners of the Mége patent, and that you had pre- 
viously and also subsequently performed services for them in con- 
nection with the Mége patent, for which you received ample com- 

pensation ? 
252 A. It is not a fact that I was then under a retainer. It is 

true, however, that previous to this date I had been employed 
by the owners of the Mége patent to make investigations, and in 
1875 I made an affidavit in connection with the patent, and that I 
received compensation for my services. It is also true that subse- 
quent to the investigation by the board of health [ was called upon 
to make investigations in connection with the’ patent, and that I 
made a deposition in 1881, October and November, in connection 
with the patent, and that I received compensation for this service. 

C. Q. 4. Did you receive, either before or afterwards, what is known 
among experts as a retainer or a rate of payment equivalent thereto? 

A. In the first instance I received a payment in advance amount- 
ing to $500, but I did not and have never received what is under- 
stood among experts as a general retainer, to bind me to the inter- 
ests of the parties and to be counted as a sum in addition to pay- 
ment for actual services. 

C. Q. 5. And, in a word, you would have felt at liberty at any 
time after receiving that $500 to appear and testify as an expert in 
behalf of any opponent to the owners of the Mége patent who was 
sued upon that patent, would you ? 

A. 1 should, provided the parties sued were not the same parties, 
and also provided a different issue had been presented. I could not, 
of course, appear on both sides of the same issue, although presented 
by different parties. In fact, I never act as an expert in any patent 
litigation until I have satistied myself that my views are fully in 
accord with the interests of the parties I am asked to serve. 

C. Q. 6. You have stated that you have been previously employed 
by the owners of the Mége patent to make investigations. When 
was you first employed in these investigations % 

A. Without any data before me to which I can refer, I should say 
it was in 1874 and 1875. 
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C. Q. 7. Will you examine your note-books and books of account, 
so as to tell us Monday? 
A. I will. 
255 C. Q. 8. You have mentioned, in answer to direct question 
five, the work of Alfred Paraf, the French chemist. Was Mr. 
Paraf a chemist of ability ? 

A. He was. 

C.Q. 9. What were your opportunities of intercourse with him 
which enabled you to form this estimate of his abilities as a chemist ? 

A. When he first came to New York he brought a letter of in- 
troduction to me, and I often conversed with him upon various 
chemical topics, and I found that he was very well informed on the 
chemical arts. 

C. Q. 10. You also mentioned the fact that he erected a factory. 
When was this factory erected and where was it located and for 
what purpose was it established ? 

A. It was a factory for the manufacture of artificial butter, and 
was located in the upper part of the city of New York; I have for- 
gotten the particular street.’ As nearly as I can recollect, it was 
erected in 1872 or 1873; I do not recollect whether it was early or 
late in 1872 or early in 1873. 

C. Q. 11. Was this artificial butter manufactured in his factory an 
a commercial scale? 

A. I can hardly say with certainty whether his work in this fac- 
tory went beyond the experimental stage, as he was engaged in rais- 
ing capital and organizing a stock company to manufacture arti- 
ficial butter. 

C. Q. 12. How long a period of time elapsed between the time he 
first came to your laboratory and the time he erected this factory ? 

A. That I cannot say with precision or even approximately. | 
think some months must have elapsed. 

C. Q. 13. You stated in answer to direct question 5, “ He requested 
permission from me to use the conveniences of my laboratory for 
repeating the experiments of Mége and testing some theories of his 
own with regard to improvements in the process. His experiments 
were conducted under my observation, in the laboratory where he 
conducted his investigations, until he established a company and 
erected a factory and laboratory of his own,” and now you state 
that you are unable to say with certainty whether his work in this 

factory went beyond the experimental stage. - Would not his 
254 work evidently have passed through “ the experimental stage” 
in your laboratory before he erected the factory ? 

A. Not necessarily. In my laboratory he was only able to oper- 
ate on a few pounds of material at atime, the heating apparatus 
consisting of a small cooking stove and an ordinary kettle of water. 

C. Q. 14. But would not the result of these experiments, even 
though conducted upon a small seale, have established all the nec- 
essary facts and rendered further experiments in his factory unnec- 
essary? 

A. I think not. Experiments on a small scale rarely, if ever, 
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dispose of a problem in the chemical arts. It is impossible to apply 
exactly the same conditions on the small scale as on the large scale. 

C. Q. 15. Yes, but what elements of the problem in this case were 
left to be ascertained in the factory after he had completed the ex- 
periments in your laboratory ? 

A. In the first place it had to be ascertained whether a sufficient 
quantity of raw fat could be obtained in a proper condition of free- 
dom from taint and incipient decomposition to make it possible to 
produce the oleomargarine of proper quality on a manufacturing 
scale. It remained to be seen whether the new product was a suffi- 
ciently satisfactory substitute for dairy butter to find a market. It 
remained to be seen whether workmen could be secured with suffi- 
cient skill and fidelity to carry out the processes of the invention 
with the same care that had been exercised by the professional 
chemist in his laboratory experiments. It remained to be seen 
whether the product could be preserved and transported without 
undergoing any change that would injure its quality. 

C. Q. 16. Yes; itremained te be seen whether the proper fat could 
be bought and the product sold and transported, and whether skill- 
ful workmen could be obtained. But what elements of the problem 
of the working of the process in this case required an experimental 
stage in the factory after he had conducted his experiments, even on 
a small scale, in your laboratory ? 

A. Besides‘ the problem which I have already mentioned, it was 
necessary to select and test on a large scale a machine for crushing 

the fat, suitable jacketed kettles, a mechanical agitator, a cen- 
255  trifugal machine or press, and then, to convert the oleomarga- 

rine into more perfect butter, to select a suitable churn or 
other device for converting it into an emulsion with milk or cream, 
and to select the proper coloring matter. The erection and equip- 
ment of every factory for putting into practice a new industry 1s an 
experiment, and it is often necessary to change the apparatus, 
modify and replace it, before the new process can become a commer- 
cial success. One can never tell by the success of a process on a 
small! scale how it is going to work on a large scale. 

C. Q. 17. But at the end of his series of experiments in your lab- 
oratory he had achieved such a measure of success in the working 
of the process as to determine all the facts necessary to be known to 
work it successfully before he erected his factory, had he not? 

A. Iam not sure that he had. I think he had achieved such a 
measure of success as led him to believe that capital could be en- 
listed and a new commercial enterprise inaugurated. 

C. Q. 18. You say you are not sure that at the end of his series of 
experiments in your laboratory he had achieved such a measure of 
success in the working of the process as to determine all the facts 
necessary to be known to work it successfully before he erected his 
factory. What facts, if any, necessary to be known to work the proc- 
ess successfully were subsequently developed and made known 
either in any “experimental stage” in his factory or elsewhere? 

A. Why, the fact that it could be worked successfully on a large 
scale was the fact to be determined, and that the mechanical devices 
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and utensils selected for executing it on a large scale were suitable ; 
that the product would keep without acquiring tallowy odor and 
taste, and that it was acceptable to the world at large as a substitute 
for butter. It might have been found in working on a large scale 
that some decomposition would have occurred in soine stage of the 
process which would have rendered the product unpalatable. 

C. Q. 19. What were the new theories of his own which he re- 
quested your permission to test in your laboratory, or which he 

tested under your observation ? 
256 A. I do not recollect his theories at all. I took very little 
interest in his experiments, as it did not seem probable to 
me at that time that the business of manufacturing artificial butter 
would ever acquire any great importance. 

C. Q. 20. You stated on your direct examination that his experi- 
ments were conducted under your observation in the laboratory. 
Can you describe the series of experiments made by him ? 

A. Only in a general way. Hehad before him a copy of the Mon- 
iteur Scientifique, in which was an account of Mége’s discovery and 
invention, and he procured a quantity of rough fat, some stomachs, 
and some mammary glands and he went through the operation of 
making both oleomargarine oil and perfected butter. As nearly as 
I can recollect, he spent a week or two in one of the rooms in the 
basement of our laboratory building, selecting that particular room 
because there happened to be a cooking stove in it, which we used 
for preparing distilled water. It was hot the room in which I was 


in the habit of cooking, but I visited it from time to time while he ~ 


was working and observed what he was doing, and he talked with 
me with regard to his work, but at this late day it is impossible for 
me to recall more than the general fact that he repeated Mege’s 
processes. ‘To what extent or in what direction he modified these 
processes in any of his experiments I do‘not now recollect. 


(Counsel for the defendant objects to that portion of the above 
answer relating to the Moniteur Scientifique because it is not re- 
sponsive to the question and because there is no question in the 
cross-examination inquiring into said paper or the contents thereof.) 


Adjourned to Monday, December 10, 1883, at 2.30 p. m. 


Met pursuant to adjournment on December 10, 1883, at 2.30 p. m. 
Present: Same as before. , 


C. Q. 21. What temperatures or ranges of temperatures did Paraf 
employ in any of his series of experiments in working out his proc- 
ess? Please state to the best of vour recollection, as you 
257  havestated that you visited his room ffom time to time while 
he was working and observed what he was doing, and that 

he talked with you with regard to his work. 

A. I have no definite recollections with regard to the temper- 
atures which he employed. The experiments were conducted more 
than ten vears ago, and I had no interest in them beyond curiosity. 
He began by repeatiug the experiments of Mége, as described in the 
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Moniteur Scientifique. To what extent, if any, he modified Mége’s 
processes while experimenting in my laboratory I do not recollect, 
nor do I recollect the details of Mége’s article. 


(Same objection as to the previous answer.) 


C. Q. 22. You say you have no very definite recollections. Please 
give your general recollections or impressions with regard to the 
ranges of temperatures he employed. 

A. I simply recollect that he used low temperatures, and I pre- 
sume that when he used artificial gastric juice he must have kept 
the temperature down to a little above 100° Fahrenheit. Whether 
he omitted the use of gastric juice in any case I do not recollect. 

C. Q. 23. Why do you presume this? 

7 A. Because gastric juice does not act at a temperature much above 
this. 

C. Q. 24. Do vou think that Paraf knew this fact, or is there some 
other reason why you presume as stated above? 


(Complainants’ counsel objects to the last and all the foregoing 
interrogatories as incompetent, wholly irrelevant, and not cross-ex- 
amination in any respect.) 


A. I don’t know whether Paraf knew it or not. The only reason 
I have for thinking he may have known it is that Mége probably 
knew it and that there was probably some reference to it in his ar- 
ticle. 


(Same objection as to preceding answers.) 


C. Q. 25. Did Paraf embody the results of his work in a patent, or 
was there a patent issued to him for making oleomargarine, and did 
this patent specify a range of temperature at which his process was 
to be conducted ? 

A. A patent was issued to Paraf, and I believe it did indicate a 

range of temperature. 
258 C. Q. 26. What was the range of temperature ? 
A. I don’t recollect. 


Counsel for defendant here offers in evidence a certified copy of 
letters patent No. 137,564, dated April 8, 1873, granted to Alfred 
Paraf, for an improvement in purifying and separating fats, and re- 
quests the notary to mark the satne for identification. 


(Objected to as incompetent, irrelevant;and not cross-examina- 
tion.) 


C.Q.27. Have you examined your note-books and accounts as re- 
quested Saturday ? 

A. I have, and I want to make a correction in my testimony of 
Saturday,as I find that the entry in my cash-book, dated March 28, 
1876, entitles the $500 received on that day as a retainer, although 
I had considered it as a payment in advance. That isthe only sum 
that I ever received from the oleomargarine company or any one 
representing it or the patents which was in any sense aretainer. On 
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May 30, 1877, after that work was terminated, I received another 
check of the same amount, and the account was closed. On Febru- 
ary 8, 1878, in response to resolutions of the State senate, I made a 
report, which was adopted in the form of resolutions by the board of 
health, with regard to the wholesomeness of oleomargarine. That 
report was repeated subsequently, with a little more detail, to Mr. 
Wise, chairman of a committee of the House of Representatives, in 
response to his written request. It was subsequently repeated to the 
board of aldermen of the city of New York at a request of the board, 
expressed by a resolution and addressed to the board of health. I 
was not under pay at the time the first report was made, nor was I 
ever paid for the service, if it be called a service, nor was I under pay 
or retainer on either of the occasions when the report was repeated, 
as I have stated. It is a fact, however, that I was called in the fall 
of 1879 to perform services, and was paid for them, and I was again 
called in October and November of 1881 to perform services, and was 
paid for them. | 

C. Q. 28. When did you first make any experiments or perform 
any services for anv of the owners of the Mége patent ? 

A. Early in 1876. 
259 C. Q. 29. Did you make any experiments or perform any 
services for any of them for the purpose of determining the 
effect upon the product of the employment of different temperatures 
in melting the fat and the effect at the different temperatures ? 

A. I did, in 1876. 

C. Q. 30. What did you then ascertain to be the effect upon the 
product of the different temperatures tested by you ? 

A. I found that if the temperature was carried too high the prod- 
uct acquired a fatty taste and odor more or less like that of tallow. 
| cannot recollect exactly the temperatures which I tested, but I am 
quite sure that 150° and even 140° was sufficient. How much below 
this would be sufficient to develop it I do not recollect. 

C. Q. 31. In a word, what did you find to be the best range of tem- 
perature ? | 

~ The lowest temperature that would practically accomplish the 
result. 

C. Q. 52. Please state the range of temperature you found best 
adapted to the purpose. 

A. 120° answered the purpose, and I made no experiments below 
that temperature, the object of my experiments being not to find the 
lowest temperature practicable but to determine the effect of high 
temperatures. 

C. Q. 53. Did you employ any gastric juice in the experiments to 
which you have above referred ? 

A. I do not think I ever did. - 


©. Q. 34. Did you make notes regarding these experiments and 


what you observed in making them ? 

A. I did not keep a regular note-book, but I made memoranda of 
such points as [ thought it desirable to remember on a pocket pad, 
so that the notes were on loose pieces of paper, which answered my 
purpose for the time being. | 
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C. Q. 35. Are those memoranda or copies summaries or resumé of 
them now in existence ? 

A. I presume some of them are. I have a drawer full of pam- 
phlets, newspapers, extracts, patents, and memoranda relating to oleo- 

margarine, and some of these slips from my pad are among 
260 them. Some of them may have been handed at the time to 
counsel and not returned to me. 

C. Q. 36. Will you kindly search and bring here to-morrow for 
examination all the notes, memoranda, etc., relating to the experi- 
ments performed or investigations made by you relating to the proc- 
esses of making oleomargarine and referred to above? 


(The witness is instructed by counsel for complainant that he can 
use his own volition as to the matters inquired of in the last ques- 
tion; that he is under no obligation to disclose his personal and 
business relations as to the matters inquired of, and as a question 
concerning in any manner the complainants in this case the subjects 
matter inquired of are totally meee and not cross-examination 
in any respect.) 


A. As far as I am personally concerned I should be perfectly 
willing to look through my papers and to collect together all mem- 
oranda that I have ever preserved relating to experiments in 
connection with oleomargarine, but it does not seem fair that ex- 
periments that I made seven years ago at the expense of the United 
States Dairy Company should be produced for the benefit of the de- 
fendants in this suit or for the purpose of gratifying their curiosity. 
Unless I am, therefore, instructed by counsel for complainants that 
it is my duty as a witness to hunt up these papers and produce 
them I must decline to do so. 


(Counsel for defendants requests the notary to note the fact that 
counsel for complainant said to witness, “Just say I don’t think it 
is fair to do it and I won't do it.”) 

(Counsel for complainants states that if defendant’s counsel desires 
to interrogate this witness, as he has done for nearly two days past, 
upon irrelevant outside matters he is requested to call him as his 
own witness and pay the witness for his time, and not enforce upon 
these complainants the employment and payment for the time of an 
expert witness upon matters wholly irrelevant to this case, and, if 

possibly relevant atall, relevant only under some imaginable 
261 theory of defendant’s counsel, and which in any decency in 
the trial of the case is to. be developed by the testimony of his 
own expert witnesses to be employed and paid for by the defendants.) 


Adjourned to Tuesday, December 11, 1883, at 10 o’clock a. m. 
Met, pursuant ‘to adjournment, at 10 a. m., December 11, 1883. 
Present: Same as before. 

Adjourned to Tuesday, December 11, 1883, at 12.30 p. m. 
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Met, pursuant to adjournment, at 12.30 p. m., December 11, 1883. 
Present: Same as before. 


C. Q. 37. Regarding the use of gastric juice in artificial digestion, 
directed by Mége in division IIT of this process, is there in the 
patent any suggestion that it may be dispensed with or that any 
good result can be obtained without using it? 

A. Only so far as it is contained in the first claim of the patent, 
which is for the improved material herein described produced by 
treating animal fatsso as to remove the tissues and other portions 
named with or without the addition of substances to change the 
flavor, consistency, or color as set forth. The addition of substances 
to change the flavor, consistency, or color undoubtedly refers to what 
is contained in the sections VI, VII, VIII, but the improved mate- 
rial mentioned in the first line of the claim refers as well to the prod- 
uct of the first five sections, which is the oleomargarine or marga- 
rine extracted from. the raw fat in such way as to avoid the production 
of fatty and tallowy tastes and odors. 

C. Q. 38. Does Mége, in the directions he gives for conducting the 
process in the patent, make any such suggestion as I have men- 
tioned ? 

A. He does not. 
262 C. Q. 39. Is it your opinion, in common with Prof. Morton, 
that prior to Mege nothing whatever was known as to the 
effect produced by rendering fat at a comparatively low range of 
tein perature ? 

A. It is. 

C. Q. 40. You were asked in direct question 12 what effect has 
the employment of comparatively low and comparatively high 
temperatures in the rendering of animal fats upon the character and 
qualities of the fact product. I will now ask you, if counsel for 


complainants does not deem it irrelevant, to kindly state what you - 


have ascertained from experiment to be the effect upon the product of 
the employment of different temperatures in rendering the fat, giv- 
ing specifically, if you are able to remember, the changes which 
take place with each elevation of ten degrees of temperature. 

A. All that I can recollect now with regard to the experiments 
made so many years ago Is that when the temperature rose ma- 
terially above 120°, say, between 130° and 140°, the product began 


to exhibit the fatty and tallowy taste and ordor. The higher the - 


tem) erature was carried the more marked and decided became these 
objectionable qualities in the product. There were no means of 
comparison except the products themselves and the more perfect 
butter prepared from them. 

C. Q. 41. While it is, of course, very difficult, will you, as far as 
possible, give the characteristics of the tallowy flavor you have 
mentioned? Is it a pronounced flavor? 

A. The tallowy flavor is a devidedly pronounced flavor, but I 
hardly know how to describe it. 

C. Q. 42. In each of the three processes set forth in the patent for 
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a subsequent treatment of oleomargarine does Mége direct the em- 
ployment of mammary pepsin ? : 

A. He does. 

C. Q. 424. Disregarding the claim which you have stated, in your 
opinion, covers the oleomargarine with or without these subsequent 
treatments, is there in the directions given in the patent for con- 
ducting these various processes any suggestion that this mammary 
pepsin may be dispensed with or that any good result can be obtained 

without using it ? 
263 A. Only in as far as it may be contained in the first three 

lines of section VI, which reads as follows: “In the methods 
hitherto employed the margarine is tranformed into cream, and 
this latter into butter.” As Mége invented the margarine I infer 
that he refers to his own experiments when he speaks of methods 
hitherto employed, and I should draw the conclusion that he might 
have made “more perfect butter” without the use of mammary 
pepsin, though he does not say so. 

C. Q. 43. And I suppose you make the same inference with re- 
gard to the other recognitions of what had previously been done 
which are set forth in his patent, for example, “in order to separate 
the oleomargarine of the stearine separated crystallizers or crystal- 
lizations at unequal temperatures have been already employed,” 
and in the preceding step setting forth the artificial digestion, “this 
method of extraction has a considerable advantage over that which 
has been previously essayed ? ” 

A. Ido not make the same inference in these two cases which 
you quote. The first one refers to the fact’ that others had separated 
stearine from fats. The second one refers to the fact that others had 
rendered raw fats. Mége does not claim to have been the first to 
perform either of these operations. 

C. Q. 44. Did the owners of the Mége patent in their factory re- 
ferred to by you, in working upon a commercial scale, make use of 
mammary pepsin in making artificial butter from oleomargarine? 

A. I do not remember that they did, although I cannot say with 
certainty that they did not. 

C. Q. 45. Professor, is it not well understood by you that in the 
commercial working of making artificial butter, both at this factory 
and generally, that mammary pepsin is not employed in the exten- 
sive manufacture of artificial butter upon a commercial scale, and 
that, at least, that it is often made without it? 

A. That is my understanding. 

C. Q. 46. Oleomargarine oil, as manufactured at that factory and 
generally at a temperature ranging about 120° possesses a granular 
character or what is termed a “ grain,” in which respect it differs 

from natural, good butter as found on the market, does it not? 
264 A. When the oil is manufactured it is in a molten state, 

and after it has been allowed to solidify it again becomes 
liquid at a slight elevation of temperature. In this molten or liquid 
stute it exhibits no grain whatever. In the solid state in which it is 
bought and sold it may or may not have a “grain,” according to 
circumstances. If put while melted into large packages like tierces 
23—253 
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and allowed to coo] slowly it acquires more or less a “grain” or gran- 
ularstructure. If, however, it is cooled rapidly the “grain” will not 
be developed, and the product will not be granular. The grains are 
simply the little particles which congeal first in the process of cool- 
ing. By cooling suddenly | mean within a short time—that is, a 
few minutes or possibly an bour or two, as would result either from 
the use of ice or cold water or from placing it in shallow veesels, 
particularly if the vessels were metallic and the weather not too 
warm. 

C. Q. 47. How is it generally as to the oleomargarine oil in the 
market ? | 

A. When it is to be transported to a distance it is generally put 
in tierces, and it then exhibits more or less of a granular structure. 

C. Q. 48. Did not the owners of the Mége patent, in their efforts 
to manufacture and in their manufacture of artificial butter from 
oleomargarine oil in their factory without the use of mammary 
pepsin, experience a great deal of difficulty in making artificial butter 
from oleomargarine,among other things in getting rid of this “ grain ” 
in the oil which does not appear in the butter; and did not you 
either alone or in connection with Professor Mott or others make 


experiments for them with a view of ascertaining the means of avoid-: 


ing this “grain” or of overcoming the difficulties encountered ? 

A. I hardly know that this could have been called a serious 
difficulty. There was a question of some importance as to the best 
method of handling the more perfect butter after it was drawn from 
the churn. Dr. Mott made some experiments on this subject and I 
subsequently repeated some of them. 

C. Q. 49. What was this question of some importance, and why 
was it of importance? 

A. The question was simply as to the most expeditious, econom- 

ical, and satisfactory treatment of the product as it came 
265 from the churn, and it was important because it involved the 

handling of a large amount of material in a large factory. 
By satisfactory I mean both from a manufacturer’s point of view 
and a consumer’s point of view. : 

C.Q. 50. Was not the question, among other things, how to always 
and effectually prevent the appearance of grains or granulations in 
the artificial butter made from the oleomargarine oil? 

A. It was. 

C.Q. 51. You have stated, “I hardly know that this could have 
been called a serious difficulty.” As your reports and the letters of 
other chemists not witnesses have been offered in evidence and as 
bearing upon the nature of this difficulty and its seriousness, I will 
read you the following extract from the report of Professor Henry 
A. Mott, Jr., E. M., Ph. D., on the “ Manufacture of Artificial Butter” 
to the Chemical Society of the City of New York, and published in 
the Scientific American (supplement) November 25, 1876, vol. 2, No. 
48, pages 760 and 761: 

“The next process to be considered is Mége’s process, patented in 
England on July 17, 1869, and finally patented in this country De- 
cember 30, 1873, and reissued May 12, 1874. The reissue contains 
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all the valuable points in both Mége’s English and first American 
atent. This reissue, as well as first patent, is the property of the 
Jnited States Dairy Company. Mége patents the two principal 
operations in the manufacturing of butter from animal fats: First, 
the extraction of the oil at a low temperature from the fat; second, 
the converting of the oil by churning with milk into butter. Whilst 
Mége has patented the two important operations mentioned above, 
\t must not be forgotten that each operation must be carried on or 
elaborated according to certain formule to produce a product such 
as is now produced and such as will find a ready sale. These for- 
mul, however, Mége failed to discover, for when cow fat is treated 
by any one or all of the processes proposed by him the product is little 
more than refined fat in some cases, and in others not as good. Itis 
not salable in the market at hardly any price. I speak from actual 
experience, having made under my own directions, by order of 
266 the United States Dairy Company, samples of butter by each 
of the processes set forth in the patent. I am referring, of 
course, only to the butter, for the oil produced at a low temperature 
as proposed by Mége has a very extensive sale and demand in the 
market for manufacturing into cheese, soaps, and, by my process, 
into butter. It will be necessary to state here very briefly the differ- 
ent operations as set forth in Mége’s patent: Caul fat, free from 
biood, after thorough washing in water, is disintegrated in an ordi- 
nary meat hasher, is melted at the very lowest possible temperature, 
never above 125° F., in a tank surrounded by water. The melted 
fat, after separating from the membrane or scrap, is received in a 
suitable vessel and allowed to solidify, when it i8 packed in cotton 
bags and subjected to pressure at a temperature of about 80° F. The 
vil pressed out is collected and treated further according to the re- 
quirements of the product. 

“For butter that is to be immediately used the product obtained 
possessed a grain, an odor, and decided flavor of soda, without hav- 
Ing any resemblance to butter other than its color. 

“For butter to be preserved the product obtained was even 
poorer than that above mentioned, not possessing the appearance of 
butter, and still having the odor and flavor of soda. 

“For butter needed for longer preservation the product obtained 
was simply refined fat, having the odor and flavor of suet. 

“In conducting my experiments my object was to manufacture a 
product containing no element foreign to the very best of butter. 
My first discovery was a process by which I was enabled completely 
to remove the grain from the artificial product. 

“About 100 pounds of oil (from the press) were put in a churn 
with 334 pounds of milk and two and one-half to three ounces of 
solution of annatto, mixed with one-half to three-fourths ounce of 
bicarbonate of soda. The mixture was thoroughly agitated, and 
then drawn off in a tub containing pounded ice, which was kept in 
constant motion until the tub was filled. The solidified oil was 

then allowed to stand for two or more hours, when it was 
267. dumped on an inclined table to allow the melted ice (water) 
to drain off. The product was next worked with salt and 
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packed in firkins for sale. The material thus produced possessed no 
grain, and had the true color of butter, the red and the annatto 
being completely neutralized or removed by the addition of the 
small quantity of the bicarbonate of soda, quite a different quantity 
as proposed by Mége. I only arrived at the correct amount after a 
number of experiments, Although this product found a market 
for butter to be immediately used, still [ discovered, in a short time, 
that it lost all odor and flavor of butter owing to the complete re- 
moval of the milk and the same by the action of the ice. How to 
introduce into the product the true butter odor and flavor without 
injuring the texture was a problem of considerable difficulty; but 
after working over three months on the product I discovered the 
true process, which is described further on.” 

Does not this indicate that the avoidance of this grain was a 
serious difficulty among other difficulties encountered in these ex- 
periments? 

A. It simply indicates that Dr. Mott, describing what he claims 
to be his invention, states that this was a difficulty. I can hardly 
think that this statement determines the exact measure of the diffi- 
culty, as [ understand the business of making artificial butter by 
Mége’s process to have been a commercial success and to have at- 
tained a great magnitude before Dr. Mott claims to have discovered 
this process. 

C.Q. 52. Was not Dr. Mott employed to make experiments for 
the company before you made the experiments you mentioned in 
this connection ? 

A. He was. 

C. Q. 53. Do you know how long he had then been working for 
them ? 

A. I do not. 

C. Q. 54. How long were you employed in making the experi- 
ments referred to? 

A. Ido not remember. The experiments were made from time 
to time—that is, these and other experiments between March 28, 

1876, and May 30, 1877. 
268. C. Q. 55. Were these other experiments the experiments 
you referred to yesterday ? 

A. They were. 

C. Q. 56. You have read the passage quoted above from Prof. 
Mott’s report. Please point out any statement therein contained 
which, in your opinion, is fallacious. 

A. I think his statement that the artificial butter produced by the 
Mége processes “is not saleable in the market at hardly any price” 
can hardly be sustained by the facts, as it had been sold in the 
market, as I understand, in enormous quantities, and, as I remem- 
ber, that the first butter made by Paraf was a very fair imitation of 
butter. 

©. Q. 57. But, obviously, from your standpoint, the definition you 
have adopted for the Mége processes includes the processes where 
artifieial digestion is not employed and where mammary pepsin is 
not employed, and where there is a rendering of the fat at a temper- 
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ature of about 120°, or, in other words, the processes by which the 
merchantable articles have been so long made and sold in this coun- 
try, does it not? 

A. It does, as does also Dr. Mott’s, for in connection with that 
statement that “the product is not salable in the market at hardly 
any price ” he says, “I am referring, of course, only to the butter, for 
the oil yeas at a low temperature has a very extensive sale and 
demand in the market for manufacture into cheese, soaps, and, by 
my process, into butter.” : 

C. Q. 58. Then am I to understand that you take no issue with 
what he states in the passage quoted about the first of the two im- 
portant operations mentioned by him ? 

A. I do not know what he means to say about the first of them, 
for, after referring to two processes, he then says, “I am referring, of 
course, only to the butter,” and the production of the butter he de- 
nominates “the second process.” Evidently his criticisms on what 
Mége discovered or failed to discover apply to the production of the 
more perfect butter, and not to the oleomargarine oil which results 
from the application to raw fat of the process described in the first 
five — of the Mége patent or their substantial equiva- 

ent. 
269 C. Q. 59. But, referring to the butter, will you point out 

anv language of Dr. Mott in this passage indicating that Dr. 
Mott made use of your definition of the Mége process in speaking 
of the Mége processes as meaning them when conducted without the 
mammary pepsin, as indicated in your answer to cross-question 57, 
or as otherwise there in accordance with the definite directions given 
in the patent? 

A. I have already quoted enough from Dr. Mott to show that his 
criticism is limited to those parts of the Mége patent which are in- 
eluded in sections VI, VII, VIII, and refer to the preparation of more 
_— butter. Now, limiting your question to these processes of 
Mége, I will answer that I do not see anything in Dr. Mott’s state- 
ment in which Dr. Mott refers to Mége any process for making the 
more perfect butter without the use of mammary pepsin. 

C. Q. 60. Is Dr. Mott a chemist of ability and integrity ? 

A. He is. 

C. Q. 61. You have referred to the first butter made by Paraf. Is 
this the butter referred to in your answer to direct question 3 as 
being the first butter prepared in this country ? 

A. It was. 

C. Q. 62. Regarding the factory established by Paraf in 1873, con- 
cerning which you have testified, was it not the current publication 
in the papers of that year in substance that this factory was work- 
ing upon a commercial scale and turning out one or two tons of 
butter daily, and have you not seen such publications in scientific 
papers of 1873 ? 

A. IT remember that much appeared in the newspapers during the 
fall of 1873 with regard to this subject, and that a stock company 
was being organized to put the matter into the form of a commercial 
enterprise. The only article which 1 remember to bave stated that 
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it was in successful operation at this time, producing one or two tons 
per day, is the one which you exhibited to me yesterday, and which 

was published in the Scientific American in October, 1873. 
270 C. Q. 63. In your answer to cross-question 37 you stated 

what, in your opinion, is the construction to be given to the 
first claim of the patent relating to the product. In the language 
“ produced by treating animal fats so as to remove the tissues and 
other portions named ” do you regard the word “ treating” as meaning 
the treating as set forth in the patent? 

A. I do; but also as including any substantial equivalent of the 
processes set forth in the patent. 

C. Q. 64. You spoke on your direct examination of having ex- 
amined oleomargarine. Have you ever analyzed the ordinary cotn- 
mercial oleomargarine oil made by the process of rendering at a 
temperature of about 120° ? 

A. I have examined it, but I have never made what would prop- 
erly be called an analysis—that is, subdividing it into its component 
parts and examining these constituents individually; nor do I recol- 
lect having analyzed in this way any samples of any oleomargarine 
oil or butter. An elaborate series of analyses was made, however, 
at my instigation, by one of the chemists who acted under my di- 
rections, Prof. Caldwell, of Cornell University, in a recent investi- 
gation ordered by the State board of health, and the results of which 
were published in the second annual report of the State board. 

C. Q. 65. Have you ever conducted personally an artificial diges- 
tion of animal fat when the temperature was not permitted to rise 
above 105° ? 

A. I have no recollection of ever having done so, but I cannot say 
positively. 

C. Q. 66. Have you ever conducted an artificial digestion of ani- 
mal fat at any range of temperature whatever ? 

A. I do not recollect having done so or having had any of my 
assistants do so under my observation. 

C. Q. 67. Does Mege say anything in his patent about the “ mar- 
garine ” or oleomargarine oil produced by his process having the 
homogeneousness or the “consistency” of butter, and, on the con- 
trary, does he not state that after it has been treated with mam- 

mary pepsin that “when the butter was cold and solid he 
271 coarsely scraped it in order to pass it between two large cy]- 

inders which gave it the homogeneousness and the consistence 
which are the qualities of the natural butter?” 

A. He does not speak of the margarine having the homogeneous- 
ness or the consistency of butter, and he does make the statement 
which you have quoted. 

C. Q. 68. Which are the harder animal fats? 

A. Mutton tallow is the hardest of the common fats. Next to that 
would come beef fat, and next to that lard, speaking generally. 
There are differences, however, in different individuals and in dif- 
ferent parts of the same individual. 

C. Q. 69. Which are known as the soft animal fats ? 
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A. Some might call lard a soft fat. The fat of poultry and human 
fat are soft fats. 

C. Q. 70. Mége’s patent is entitled “ Treating Animal Fats.” This 
is not by its terms limited to beef fat, but it embraces other animal 
fats also, does it not? 

A. In its title it is not in any way limited, but in the opening 
statement of the patent be speaks of artificially producing the 
natural work which is performed by the cow. In section IV he 
uses the term “soft fats proceeding from the slaughter-houses” in 
contradistinction to the “ harder fats, such as mutton fat.” I should 
infer from this language that he uses the term “animal fats” with 
special reference to beef fat, as that is the kind of fat the cow 
operates upon; also that he,includes mutton fat, which he particu- 
larly mentions. Whether he intends to include pork fat or not does 
not appear in the language, as the term “soft fats” includes the 
beef fat, while he explains his term “ harder fat” as referring to 
mutton fat. 

C. Q. 71. Would you not “infer” from the language used that he 
mentioned mutton fat as an example of the harder fats, and that in 
his view his process was applicable to the harder fats—for example, 
mutton fat—and also to the soft fats? 

A. There are practically only three fats to be had from the 
slaughter-house. The chief of these is beef fat, and it is evidently 
to the treatment of this fat that the patent aims, and that this is 

referred to in the term “ soft fats.” From his introduction of 
272 the term “ mutton fat” he evidently seeks to include this in 

his specification. No reference is made to the other fat of 
the slaughter-house, namely, pork fat, but he may have intended to 
include it in the term “soft fats.” 

C. Q. 72. Is it not the weight of later authorities that the cow se- 
cretes the milk by the lacteal organs directly from the food prod- 
ucts ? 

A. I have not studied recent authorities on this subject very fully. 
All vegetable food contains fat,and it is probable that a transforma- 
tion can be produced of the sugar, starch, and similar substances 
contained in the food by which an additional quality of fat is pro- 
duced. These fats are either stored up in the adipose tissue entirely 
or they are partly oxydized or destroyed in the body or they are 
partly extracted by the lacteal glands and delivered in the form of 
milk by the female mammals. 


Adjourned to Wednesday, December 12, 1883, at 8 o’clock a. m. 


Met pursuant to adjournment on December 12, 1883, at 8 a. m. 
Present: Same as before. . 


C. Q. 73. You stated in answer to direct question 6 that “I have 
frequently investigated oleomargarine and the more perfect butter 
thereof described in said patent, both synthetically, by making or 
supervising the manufacture according to the specifications of the 
patent, and analytically, by examining agd causing to be examined 
under my directions the products,” and in answer to cross-question 
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66 you state that you do not recollect having conducted an artificial 
digestion of animal fat at any range of temperature whatever or 
having had any. of your assistants do so under your observation. 
How do you reconcile these two statements? 

A. I do not consider the digestion with artificial gastric use an 
essential feature of the Mége process. 

C. Q. 74. Then the testimony which you gave on the direct ex- 

amination relating to the Mége process and product was based 
273 upon the theory just stated by you, and was given without a 

personal knowledge on your part of the actual workings of 
the step of artificial digestion specified in the patent according to 
the definite directions given by Mége or of the results thereby pro- 
duced ? 

A. No. This is hardly the case, as I saw the process of artificial 
digestion practiced by Paraf in his early experiments, and in speak- 
ing of the process I made no distinction in my own mind based 
either upon the use or the omission of the artificial digestion. 

C. Q. 75. As your personal knowledge of the working of the arti- 
ficial digestion of the fat is derived from what you saw of the proc- 
ess as conducted by Paraf, please describe in detail the incidents of 
this working as you observed them. 

A. That I cannot do at this late day. 

C. Q. 76. Then the knowledge you now have regarding the work- 
ing of this artificial digestion is indefinite, is it not ? 

A. Indefinite to. the extent that it would not be safe for me to 
undertake at this time to put on record the precise details of Paraf’s 
experiments, but not indefinite as to the general facts. Paraf’s first 
experiments were conducted, as I have already stated, in my labora- 
tory. His subsequent experiments were conducted at his office and 
at his factory, and their details did not come under my observation. 

C. Q. 77. Can you state whether Paraf conducted any of his ex- 
periments in your laboratory in accordance with the definite direc- 
tions given in the Mége patent? 

A. I cannot. 

C. Q. 78. In answer to direct question 11 you mention some of 
the processes of rendering fatty substances which were known to 
you and which were worked prior to Mége, and mentioned in the 
literature relating to the subject. As bearing upon the subject I 
will read you the following from “The Domestic Encyclopedia,” 
Philadelphia, 1803, vol. 2, page 492, article “ Fat:” “The method 
of preparing fat for medicinal purposes is to remove all veins, skins, 
fibres, etc., when it is to be washed till the water comes from it per- 
fectly insipid and colorless. After this preparation the fat is to be 

melted by a gentle heat with a small quantity of water till 
274 ~—the latter be evaporated ; it is then to be strained off into an 

earthen vessel, when it will settle and be preserved from the 
air. When thus purified fat is almost totally divested of taste and 
sinell.” 

Is not this an example of still another method of melting fat and 
one to be conducted at a gentle heat, and one producing a result or 
product having very different qualities from the results or products 
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mentioned by you in answer to question 11, as resulting from the 
processes there mentioned by you ? 

A. I do not see any essential difference between this process and 
the wet process which I described except that it is conducted with a 
little more care, and results in a product not as tallowy in character 
as is the product of wet rendering on a large scale, suitable for me- 
dicinal purposes, that is, for the preparation of ointments and salves. 
It is a very imperfect process for rendering, as after the fats are freed 
from such portions of veins, skins, and fibres as can be mechanically 
removed it is then melted with aJittle water and heated until this 
water isevaporated. This would involve considerable heat, although 
it is spoken of as a gentle heat. To drive the water out from under 
the melted fat and make it evaporate through a thick layer of fat 
such as there must have been from the proportions of fat and water 
in this case would require practically a temperature near 212°. As 
the water is evaporated, whatever soluble materials it might extract 
from the fat in the process of rendering would be left behind and 
again incorporated with the fat. The only process the writer relies 
upon for separating the finer membranous tissues is the final strain- 
ing. That the fat thus stained is not pure is evident, that after it is 
put into an earthen vessel it will settle. As the water has been all 
evaporated, the only impurities that can settle in the earthen jar are 
the fine membranous tissues and other impurities which were not 
separated by the straining. The process is very carefully conducted 
at the beginning, as far as the removal of the coarser skins and fibres 
is concerned and the thorough washing. It is decidedly defective in 
the step which involves getting rid of the water,by evaporation, and 
I think the product will be found to become rancid very soon after 

it is prepared. 
275 C. Q. 79. Then, in a word, you would regard a temperatura 
of 212°, mentioned by you; which would severely scald the 
hand, as meant by the term “a gentle heat?” 

A. I should, taking in connection the object to be accomplished, 
namely, expelling the water from under the fat, and also bearing in 
mind the state of the art, which involved usually the use of a tem- 
perature much above 212° in the rendering of the fat by the common 
or dry process which I have already described. 

C. Q. 80. I will also read you the following from Reese’s “ Cyclo- 
pedia,” London, 1819, volume 34, article “ Suet,” also same article 
in “ London Cyclopedia,” London, 1829: 

“Suet.—Mutton fat is the most consistent of real animal fats. It 
has some degree of brittleness, and requires a temperature of 127° 
Fahr. — it. In other respects it agrees with animal fats in 

eneral.’ 

“ Lard is inodorous, tasteless, and white, soft and nearly semi-fluid. 
Exposed to a heat of 97° it melts, and concretes again when cooled. 

“ The ‘ adeps failus preparatus,’ or prepared hogs’ lard, of the Dub. 
Pharmacopeeia, is had by cutting fresh lard into small pieces, then 
melting it by a moderate heat, and straining by pressing it through 
a linen cloth. Lard prepared by the dealers and preserved with 
salt is ted — with twice its weight of boiling water, and well 
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stirring the mixture. It is then allowed to cool, when the lard may 
be separated. The above-mentioned processes are intended for puri- 
fying suet and lard, but in order to obtain them very pure they 
should be washed in water till the water comes off colorless, before 
they are melted. 

“ During the melting the remaining water is evaporated, and that 
this is the case may be ascertained by throwing a little of the melted 
fat into the fire, when it will crackle if any water remains. The 
heat must not be raised above 97°, the melting point of fat, because other- 
wise the fat is decomposed, rendered acrid, and assumes a yellow 
color.” 

The italics are my own. 

Is there not here a recognition of the importance of conducting the 
rendering at a temperature as near as possible to the melting point of ’ 

the fat, when it was desired to produce a very pure article? 
276 A. There is a recognition of the importance of a low tem- 

perature in preparing mutton fat and lard for pharmaceutical 
purposes—that is, the preparation of salves and ointments; but the 
same criticism applies to this process as tothe previous one. Getting 
rid of the water by evaporation is not a judicious plan. If it does 
not involve a high temperature it involves prolonged exposure to 
the air at a moderate temperature favorable to decomposition ; at 
least sufficient to develop a certain amount of the tallowy taste and 
odor ; insufficient, perhaps, to injure the fat for pharmaceutical pur- 
poses, but sufficient to ruin it as a butter product. 

©. Q. 81. Was Reese’s “Cyclopedia” published long prior to 
1869? 

A. It was 

C. Q. 82. How do you explain the statement of Mége in one of the 
reissues of this patent, speaking of the oleomargarine oil produced 
by his process, that “it is composed like butter of oleine, margarine, 
and a little odoriferous oil?” 

A. Mege found that his oleomargarine possessed the properties of 
butter. He knew that it contained oleine and margarine, and when 
he applied it to his tongue he found that to the taste, and unavoid- 
ably, to some extent, to the nose, as it is impossible to make one of 
these tests without making the other, he found that it possessed the 
flavor—that is, the taste and odor combined—of butter. This he at- 
tributed to an odoriferous oil. Most substances in nature owe their 
peculiar odors to odoriferous oils, and he inferred that the odor in 
this case was due to an oily body. 


(Counsel for defendant here offers in evidence the various books, 
and in particular the passages quoted therefrom in the questions 
and answers in the foregoing depositions and in the deposition of 
Prof. Morton, referred to in the foregoing deposition.) 

(Complainants’ counsel objects to the above as incompetent, irrel- 
evant, and not cross-examination.) 

Complainants’ counsel here rest, having completed their prima 
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©. F. CHANDLER. 


THE FAIRBANK CANNING CO. 187 


277 Subscribed and sworn to before me this 13th day of De- 


cember, 1583. 
V. S. LILLIE, 
Notary Public, Kings County. 


Certificate filed in New York county. 


Southern District of New York, State of New York, 
City and County of New.York, 


I, Valencourt S. Lillie, a notary public for the county of Kings 
and State of New York, authorized by law to administer oaths and 
take depositions in the city and county of New York, and special 
examiner, do hereby certify that on the 15th day of November, 1883, 
and for the successive days thereafter in said depositions named, I 
was attended at my office, in the city of New York, by the counsel 
for the respective parties named in the notice heretofore annexed 
and by the witnesses, George B. Douglass, Edward G. Byrne, John 
Anderson, Charles H. Johnson, Washington Windsor, Henry Mor- 
ton, and Charles F. Chandler, who were of sound mind and lawful 
age, and the witnesses were by me carefully examined and cautioned 
and sworn to testify the truth, the whole truth, and nothing but the 
truth, and the depositions were reduced to writing by me or in my 
presence and in the presence of the said witnesses and from their 
statements, and after carefully reading the same to the witnesses they 

subscribed the same in my presence. 
-~  <AndI do further certify that I am not counsel or attorney for 
either of the parties in said depositions and caption named or in any 
way interested in the event of said cause named in said caption. 

In testimony whereof I have hereunto set my hand and seal of 
office this 138th day of December, in the year of our Lord one thou- 
sand eight hundred and eighty-three, and of the Independence of 
the United States the one hundred and eighth. 

[SEAL. ] V. S. LILLIE, 
Notary Public, Kings County. 


Certificate filed in New York county. 


Unitep States oF AMERICA, 
88 : 


278 Stipulation Entered into Between Counsel Relating to the Process 

or Method of Manufacture Followed by the Defendant, which 

Stipulation is Referred to in Several of the Depositions Appearing in 
this Record. 


United States Circuit Court, Northern District of I)linois. 


THe CoMMERCIAL MANUFACTURING CoMPANY, Con- 
idated, et al. 
solide = a Chancery. 


FAIRBANK CANNING COMPANY. 


It is hereby stipulated by and between the parties to the above- 
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entitled cause, represented by their respective counsel, and for the 
purpose of expediting the preparation and hearing of the above 
cause, as follows: 

That the defendant in its factory first runs the fresh beef fat, 
which has been packed with ice during the preceding night, through 
a hasher, where it is thoroughly hashed and is comminuted, and 
then melts the hashed fat in a jacketed kettle at a temperature 
ranging from one hundred and twenty degrees.to one hundred and 
thirty degrees Fahrenheit, the fat being thoroughly agitated by 
mechanical stirrers while melting and salt being mixed with the 
fat while it enters the kettles, and then, when settled, the melted 
fat is drawn off into other kettles, when the temperature is raised 
about five degrees and maintained about three hours, when the fat 


is put into seeders, which are kept in a room at a temperature of 
eighty-four to eighty-six degrees, until it granulates and thickens. 


Then the stock is put into cloths holding three pounds each ina 

flat cake seven by ten inches and one inch thick. Eight of these 

are placed on an iron plate, and then an iron plate in alternation 

to seventy-five rows of cakesand plates, and put into a press. Then 

the oil is squeezed out by pressure in the press and runs intoa tank, 
from which it is pumped through pipes into a kettle in the 

279 same room and temperature, where it remains several hours, 
and is run into tierces. 

This stipulation does not prevent the consideration or introduction 
of evidence by either party relating to the subject-matter thereof 
not inconsistent with the contents hereof. | 

That the complainants are to finish and complete at once and at 
this sitting in New York all their testimony, prima facie, and that 
the defendant isto use its best effort and endeavor to put in and 
complete its rebuttal within sixty days thereafter. 


New York, November 21, 1883. 
OFFIELD & TOWLE, 


Comp’ts’ Sol’rs. 
HILL & DIXON, 
Def’t’s Sol’rs. 


280 United States Circuit Court, Northern District of Illinois. 
THE CoMMERCIAL MANUFACTURING CoMPANY, Congoli- 
late ' 

dated, et al. fi ig 

‘In Equity. 

vs. : 

FAIRBANK CANNING COMPANY, 


At the city of New York, in the county and State of New York, 


on this 25th day of August, A. D. 1854, at 2 o’clock p. m., before me, © 


Asa F. Smith, a notary public for the State of New York, in and for 
Kings county (with a certificate filed in the office of the clerk of New 
York county), duly commissioned, at the office of James Wilson, No. 
o2 Beaver street, pursuant to notice attached. 

Present: C. K. Offield, Esq., on the part of the said complainants, 
and T. 8. E. Dixon, Esq., on the part of said defendants. 
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And thereupon the following proceedings were had in said cause 
before me. 
Examination adjourned to August 26th, at 2 o’clock p. m., at same 
place. - 


Avucust 26TH. 


Examination further adjourned to August 27th, at 2 p. m., at same 
place. 


AvuGust 27TH—2 p. m. 

Counsel present as above. 

Examination continued ; and thereupon complainants call Henry 
A. Mort, Jr., as a witness in their behalf, who, being first duly sworn 
to state the truth, the whole truth, and nothing but the truth, de- 
poses as follows, in answer to interrogatories propounded by C. K. 
OFFIELD: 

Q. 1. Please state your name, age, residence, and occupation. 

A. Henry A. Mott, Jr.; New York city; age, thirty-one years; oc- 
cupation, analytical chemist and professor of chemistry in the New 

York Medical College. 
281 Q. 2. Do you know Professor George F. Barker, of the Penn- 
sylvania University; and, if so, how long have you known 
him? 

A. I do, and have known him for about seven years. 

Q.3. Are you familiarswith the handwriting and signature of 
Professor Barker so that you would know and would recognize the 


same? ' 


A. I feel confident that I am. 

Q. 4. Please look at the three papers now shown you and state in 
whose handwriting these papers are, both as to the body of the 
papers and the signatures affixed thereto. 


(Objected to as incompetent because sufficient foundation for the 
question has not been laid.) 


A. I am satisfied that the papers referred to were written by Pro- 


. féssor Barker and have attached to them his signature. 


(Complainants’ counsel here offers in evidence the three papers 
identified by the witness, and requests the notary to identify them, 
respectively, with this record and mark the same “ Complainants’ 
Exhibits Barker Letters Nos. 1 and 2” and “ Barker’s Statement 
No. 3.”) 

(Objected to as immaterial, irrelevant, and incompetent.) 


Witness says: “I should have more explicitly stated that the two 
letters had Professor Barker’s signature attached to them instead of 
including all the papers.” 

Q. 5. Are you the Dr. Mott referred to in Complainants’ Exhibit 
Barker Letter No. 1? 


A. Lam. 
Q. 6. Did you, in behalf of the United States Dairy Company or 


its successor, “ The Commercial Manufacturing Company, Consoli- 
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dated,” retain Professor Barker and pay him a retainer under the 
Hippolyte Mége patent, then owned by either the one or the other 
of such companies? 


(Objected to as immaterial.) 


A. I did retain Professor Barker for the company owning the said 
patent. ; 

Q. 7. Did you retain him under and in behalf of the Hippolyte 
Mége patent? 
282 (Same objection, and also because leading.) 


A. It was on behalf of the Hippolyte Mége patent that I retained 
Professor Barker. 


Cross-examination by T. 8. E. Dixon: 


C.Q.1. What is referred to in Complainants’ Exhibit “ Barker 
Letter No. 1” as an affidavit, the same which the company after- 
wards printed and was the certificate of Prof. Barker, which was 
printed and offered in evidence in this record, was it ? 

A. I have reason to believe it was. 

C, Q. 2. Are you the Prof. Henry A. Mott, Jr., who read before the 
Chemical Society of the City of New York a report on the “ manu- 
facture of artificial butter,” and which was printed in the Scientific 
American supplement, November %5, 1876, vol. II, No. 48, pp. 760 
and 761, and an extract from which report is given in cross-question 
51 in the deposition of Prof. Chandler in this record ? 


(Objected to as not cross-examination, and complainants’ counsel 
instructs the witness that he is at liberty to refuse to answer any 
questions except such as refer to the subject-matter of the direct ex- 
amination, and further instructs him so to do.) 


A. By the instruction of counsel I refuse to answer the last ques- 
tion. 


(Counsel for defendants states that he has a right to ask the ques- 
tion in cross-examination as bearing upon the relations of the wit- 
ness with the United States Dairy Company referred to in the direct 
examination, and, moreover, the witness having been placed upon 
the stand, counsel for defendants, as is well known to counsel for 
complainants, has the right to make the witness his own and exam- 
ine him upon any points pertinent to the issues involved in the 
sase, and therefore the question is repeated.) 


Question repeated. 


(Complainants’ counsel recognizes no such right as asserted in the 

above statement of defendants’ counsel and respectfully sug- 

283 gests that the time has expired for defendants to “ make wit- 

nesses their own” and for examining their own witnesses, 

und respectfully declines to allow any portion of their time to be so 

appropriated by defendants’ counsel, and again instructs witness to 

decline to answer the above and all other questions which do not 
refer to the subject-matter of the direct examination.) 
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A. I decline to answer. 


(Counsel for defendants here gives notice that at the hearing he 
will object to this deposition being considered and move to strike 
out the same because of the refusal of the witness to answer the 
above question under the express instructions of counsel for com- 
plainants.) 


C. Q. 3. Professor Mott, you still adhere to the pointed opinions 
regarding the Mége patents, processes, and products expressed by 
you in that report, an extract from which is given in cross-question 
51 of Professor Chandler’s deposition, do you ? 


(Previous instructions to the witness renewed and the so-called 
interrogatory of defendants’ counsel objected to as assuming a fact 
nowhere testified to in this record, and defendants’ counsel is re- 
quested to proceed with his cross-examination, if he has any to 


make.) 

(Counsel for defendant refers counsel for complainants to cross- 
question 51 in Professor Chandler’s deposition and to the offer in 
evidence at the close of Professor Chandler’s deposition.) 


A. I refuse to answer the question. 


(The above objection and notice repeated.) 
| HENRY A. MOTT, Jr. 


Sworn to before me August 27, 1884. 
ASA F. SMITH, 


Notary Public, Kings County. 
— Certificate filed in New York county. 


Further examination adjourned to August 28th, at 11 a. m., same 
place. 


284 Aveust 28TH. 
Met pursuant to adjournment. 


Counsel present as before. 


And thereupon complainants’ counsel call CHarLes D. DesHLEeR 
as a witness in their behalf, who, being first duly sworn to state the 
truth, the whole truth, and nothing but the truth, deposes as follows 
in answer to interrogatories propounded by C. K. OrFr1Exp, Esq. : 


Q. 1. Please state your name, age, occupation, and residence. 

A. Charles D. Deshler; sixty-five years of age; secretary of the 
United States Dairy Company and of the Commercial Manufactur- 
ing Company, Consolidated; I reside at New Brunswick, New Jer- 
sey. 
‘Q. 2. Were vou secretary of the United States Dairy Company 
during the entire year of 1880 and during the entire years of 1881 
and 1882, and also of the Commercial Manufacturing Company, Con- 
solidated, during the years of 1881 and 1882? 

A. I was. 
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Q.3. During the year 1880, and prior to the first day of March of that 
year, how many suits, if any, did the United States Dairy Company 
have pending under the Hippolyte Méege patent then owned by that 
company in the United States ? 


(Objected to as immaterial.) 


A. I can now recall some six or seven. 

Q. 4. How many of these suits, to your recollection, were then 
pending in the United States circuit court for the southern district 
of New York? 


(Same objection.) 


A. Five. 
Q. 5. Was the case against Schwartzchild and Sulzberger one of 
these five suits ? 


(Same objection.) 


A. It was. 
Q. 6. Please look at these three papers now handed you, marked 
respectively “ Complainants’ Exhibit Barker Letters No. 1 and 2 
and Barker Statement No. 3,” and state whether these ex- 
285 hibits came into your hands as secretary for the United States 
Dairy Company and the Commercial Manufacturing Com- 
pany, Consolidated. 


(Sa:ne objection.) 


A. They did. 
Q. 7. Did they come into your hands respectively at or about the 
dates indicated at the head of the exhibits? 


(Same objection.) 


A. The one marked No. 1 came into my hands on the 13th of 
June, 1882, three days after the date of the letter, which is June 10, 
1882, and accompanying it was the statement marked “ Barker 
Statement No. 3,” dated June 10, 1882; the other Barker letter, No. 
2, dated June 15, 1882, was received the day after or on the 17th of 
June. 

_ Q. 8. Please state whether or not these several exhibits have been 
in your hands continuously as secretary ever since the date of their 
reception. 

(Same objection.) 


A. They have been until they were brought into this case yester- 
day. 

Q. 9. Did you, as secretary, reply to those letters ? 

(Same objection to this and all other questions relating to the 
subject-matter inquired into.) 


A. I did. 
Q. 10. Have you the duplicate originals of your replies in the 
shape of letter-press copies ? 
A. I have. 
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Q. 11. Please look at the two papers which I now hand you and 
state what they are. 

A. Generally, they are replies to these letters of Professor Barker, 
of which I have referred to in my reply to a former question. More 
specifically, the letter dated June 13, 1882, was in reply to his letter 
to Mr. James Wilson, and in which I stated that Mr. Wilson had 
just handed me Professor Barker’s note to bim of the 10th, enclos- 
ing a bill for professional services. After stating the reasons for the 
apparent neglect in paying the bill, the letter goes on to say that we 
will forward check for the amount of the bill upon the return of the 
treasurer to the office, which we expected would be the next day. 

The other letter, dated the 14th of June, 1882, was one from 
286 meas secretary advising him of the enclosure of a check for 
the amount of his bill rendered—two hundred dollars. 


(Complainants’ counsel here offers in evidence the letter-press 
copies just identified by the witness and requests the notary to at- 
tach the same to this record and mark the same “ Complainants’ 
Exhibits Deshler Reply Nos. 1 and 2.” 

Objected to as immaterial, irrelevant, and incompetent. 

Exhibit marked as above.) 


Q. 12. Please state whether or not you directed the originals of 
these two exhibits, with postage prepaid, to the direction indicated 
in these exhibits, namely, Professor George F. Barker, University of 
Pennsylvania, Philadelphia, Pa.,and at the dates indicated in these 
ex hibits. 

A. I did so direct, prepay, and mail them at the dates indicated 
in the letters. | | 


- Cross-examination by Mr. Dixon: 


C. Q. 1. When did you first become secretary for the old United 
States Dairy Company ” 

A. In January, 1877. 

C. Q. 2. Had vou been cornected in any way with the parties con- 
trolling the Mége patent prior to that time? 

A. I had not. 

C. Q. 3. You have referred to a number of suits brought upon the 
Mége patent in the United States circuit court for the southern dis- 
trict of New York. Were any rulings made by said court upon the 
Mége patent in any of those causes or was any decision made upon 
a contested motion for a preliminary injunction in any of said 
causes ? 


(Objected to as not cross-examination and for the reason that the 
record of the court is the only or best evidence of such rulings, if 
any.) 


A. I hardly understand the technical words there used, but there 
was a refusal to — a preliminary injunction in one of those cases 
by the pudge of the court. 
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287 C. Q. 4. After this decision by Judge Blatchford the com- 
plainants ceased the prosecution of those cases and never 
brought them to a final hearing ? 
A. They did not cease the prosecution, but the cases were con- 
tinued with the expectation to bring them to a final hearing. 
C. Q. 5. But although this was a number of years ago none of 
them have ever heen brought to a final hearing, have they? 
A. No. 
C. Q. 6. Can you say that as a matter of fact they have not been 
dismissed ? 
A. I cannot say either that they have or that they have not; I 
don’t know. 
C. D. DESHLER. 
Sworn to before me August 28, 1884. 
ASA F. SMITH, 
Notary Public, Kings Co. 


Certificate filed in New York county. 


Adjourned to August 29th, same hour and place, 11 a. m. 
Present: Same as before. 

AvuGusT 29TH. 
Further adjourned to August 30th at 11.30 a. m., same place. 


Present: As before. 
| Avaust 30TH. 
Further adjourned to September Ist at 2 p. m. 


SEPTEMBER Ist. 
Further adjourned to September 2d at 2 p. m. 


SEPTEMBER 2D. 
further adjourned to September 3d at 2 p. m. 


SEPTEMBER 3D. 
further adjourned to September 4th at 2 p. m. 


SEPTEMBER 4TH. 
Further adjourned to September Sth at 12.30 p. m. 


288 SEPTEMBER 6TH. 


Further adjourned to September 6th, at Astor House, 
room 226, at 11.30 a. m. 


SEPTEMBER 6TH. 
Met pursuant to adjournment. 


Counsel present as before. 

SEPTEMBER 9TH. 
Met pursuant to adjournment. 
Counsel present as before. . 
Counsel for defendant consents that the cross-examination of 


em. 
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Professor Morton may be interrupted to take the deposition of the 
watchman, Martin Pendleton, and also the direct examination of 
Professor Wheeler, but he reserves the right to cross-examine Pro- 
fessor Wheeler after he shall have concluded the cross-examination 
of Professor Morton. 


Complainants called Martin L. PENDLETON, who, being duly 
sworn, testified as follows : 


Q. 1. Please state your name, age, residence, and occupation. 

A. Martin L. Pendleton ; thirty-two years of age last March ; resi- 
dence, Brighton, Massachusetts; occupation, night watchman for- 
Commercial M’Pg Company. 

Q. 2. How long have you been night watchman of the Com- 
mercial Manufacturing Company and where are the works situated ? 

A. I have been there most three years—night watchman—very 
near. The works are situated on North Beacon street, Brighton, 
Massachusetts. 

Q. 3. What is the business of that corporation ? 

A. Making oil. 

Q. 4. State briefly how it makes its oil. 


(Objected to as wholly immaterial and incompetent, and the same 
objection is made to all other questions upon the same subject- 
inatter.) 


__ A. First, we put our fat into clean cold water, and it remains there 
till the animal heat is entirely gone, then we triin out all but the pure 
fat, then it is taken upstairs and hashed through the hasher, from the 
hasher it goes into a jacketed kettle. There are paddles in that 
289 _—ikettle that revolve all the time and stir the fat constantly. 
That kettle is kept to the temperature of 120° F. It takes 
about two hours to render that kettle into oil. As we hash this fat 
we use salt with it. After it becomes oil it remains in the kettle an 
hour and a half, so that the scraps will all go to the bottom. Then 
the kettle is skimmed; then drawn into a smaller kettle below. I 
don’t know exactly the temperature that they heat that oil to in the 
lower kettles, but I know the temperature that they draw it off at 
into the coolers. It is 130 F. It is drawn into coolers and remains 
there thirty-six hours, in a room that the temperature of is kept at 
84° to 86° F. Then it is taken to the presses; put into cloths; the 
cloths are folded to the size of from eleven to twelve inches in length 
and from four to five inches in width and about from one-half to one 
inch thick; then they are placed in presses, sixteen in number, on 
a plate; then another plate is dropped onto that and so continued 
until the press is full; then I start my hydraulic pumps till I get 
the pressure of three hundred and sixty-five tons to the square inch. 
That is all I know about making this oil. That’s the process we go 
through with to make this oil. : | 
Q. 5, What has been your duty as night watchman for the past 
three years, so far as the making of this oil is concerned ? 
A. To receive all fats and see that they are sweet and clean and see 
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that they are properly taken care of, and to keep the temperature of 
the room between 84° and 86° Fahrenheit. 

(). 6. What room ? 

A. The press-room—the seeding-ruom ; we call it the press-room. 
It’s where we do our pressing and keep our oil or product. This is 
my orders from R. W. Reed, the superintendent, at night, when he 
leaves the place of business. 

Q. 7. What is the reason that you kept this seeding-room at a 
temperature of from 84° to 86° Fahrenheit ? 


(Same objection, and also because the night watchman is obviously 
incompetent to testify as an expert.) 


A. Well, now, to make that plain will say, so that the product 
will be in condition to press. 
290 Q. 8. What is the practical result if the product cool 
down in the seeding-room to below 84° Fahrenheit, say to 
79 or 80° Fahrenheit ? 
(Last objection repeated.) 


A. The product becomes packed hard like cheese; then it has to 
be taken upstairs and melted over again; it has to go through the 
same process as I first stated. | 

Q. 9. What happens practically if you attempt to press the product 
at a temperature somewhat above 84 or 86° Fahrenheit, say 90° 
Fahrenheit? 


(Same objection.) 


A. The stearine goes into the oil and we cannot get good, pure 
oil. 

Q. 10. What hurt does this extra stearine do practically in the 
oil, so far as you know ? 


(Same objection.) 


A. It makes the oil become hard. | 

Q.11. Were you night watchman in the factory of your com- 
pany last Wednesday and Thursday nights ? 

A. I was. 

Q. 12. Who, if anybody, gave you particular charge and instruc- 
tion as to the temperature in which the seeding-room should be 
kept on Wednesday and Phursday nights last? =~ 

A. Well, I will state here that I don’t know the gentleman’s 
name, only by sight. I never was made acquainted with him. 

Q. 13. How many gentlemen were there who gave you particu- 
lar instructions as to the temperature at which the seeding-room 
must be kept on Wednesday and Thursday nights last—tlrat is, 
the nights of the third and fourth inst.? ! 

A. Two. 

Q. 14. Are these the two gentlemen present—Professors Wheeler 
and Chittenden ? 

A. Yes; they are. 


Q. 15. At what time in the evening of the third and fourth ° 
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instant did they turn over this seeding-room to you, and what 
time did you turn it over to them again in the morning? 
A. Wednesday night at 9.30. Thursday morning I left 
291 the room in the charge of the gentlemen at 8 o’clock. Thurs- 
day night, I should say at about the same time—9.30. I 
was relieved Friday morning by the gentlemen, or professors, at 
about 8 o’clock. 
Q. 16. At what temperature did you keep this seeding-room during 
Wednesday and Thursday nights, as you have testified ? 
A. Between 84° and 86° F. ° 
Q. 17. How fine is the fat hashed at your establishment when it 
goes into the kettle? 
A. To a very fine pulp. 


Cross-examination by T. S. E. Dixon, Esq. : 


C. Q. 1. What kind of an implement do they use when they slice 
off the cakes which are put into the-cloths from the mass in the 
seeding-boxes ? 


(Objected to as assuming that they use any instrument or slice 
off any cakes in the seeding-room.) 

(Counsel for defendants protests against this interference for the 
obvious instruction of the witness, who has just remarked that they 
use a knife.) 


A. I used a knife at some points. 

C. Q. 2. Why did you use a knife in preference to anything else? 

A. It is easier to handle the oil or product; 

C. Q. 3. Why did they cut this into cakes varying only from half 
an inch to an inch in thickness instead of having them thicker 
in the cloths? | : 


(Objected to because it assumes that the product is cut into cakes, 
when the witness has testified substantially that it is taken out in 
cloths.) 

(Counsel for defendant again protests against this interference 
with the cross-examination for an obvious purpose.) 

(Counsel for complainants call the attention of the court to this 
continuous attempt of defendant’s counsel to misrepresent and per- 
vert the testimony of this witness.) 

(Counsel for defendant denies that there is any attempt to pervert 
the testimony of the witness, and requests. the witness to state the 
facts just as they are.) 


292 A. You cannot press it and get the oil as it should be from 
any thicker cakes. 

C. Q. 4. Please describe just how the knife was used in conuection 
with the cloths in cutting off the cakes from the mass in the seeders 
and putting them into the cloths and folding them. 

A. I don’t see how I could any plainer than | have, without I 
have the oil here and the coolers to do it with. 

C.Q. 5. But this must be read to the court; but they, of course, will 
not have the tools before them ; therefore I ask you to describe the 
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operation as well as you can, so that they will be able to understand 
how it was done. 

A. I think I have described it as clear as I possibly could before, 
in just a statement; I know I have. 

C. Q. 6. Well, tell us again how the knives were used and how 
the cloths were folded. 

A. I think once is sufficient. 

C.Q.7. Why do you refuse to tell us how the knife was used or 
how the cloths were folded on the cakes ? 


(Complainants’ counsel objects to this continued misrepresentation 
of the witness and the attempting to put in his mouth words and 
statements which he has not used, namely, that the cloths were 
wrapped around the cakes, or that there was anything of a cake 
nature in this product of the seeding-room.) 

Counsel for defendant again protests against this repeated inter- 
ference with the cross-examination, which has had the designed effect. 
of silencing the witness when‘he is asked to tell the facts, and refers 
to the use of the word “ cakes” by the witness in his answer to C. 
Q. 3. 

A. I think I have, as plain as I know how. 

C. Q. 8. On your direct examination you were ready to impart 
information about the details of the process. I will ask you once 
more and for the last time, How was theknifeused? What was done 
with itin getting the product from the seeders into the cloths ready 
for the press ? 

A. Ask me one question at a time, if you please. 

C. Q. 9. I will humor you, and ask you once more, What was done 
with the knife in getting the product from the seeders into the cloths 

ready for the press ? 
293 A. I have explained that as near to my knowledge as I 
positively could. 1 can’t do any different, upon my honor. 


Further cross-examination of the witness declined for ovdvious 
reasons. 


Redirect examination by Mr. OFFIELD: 


Q. 1. Who is the superintendent of the factory and bas been the 
superintendent during the last three years, while you were night 
watchman ? 


(Objected to as immaterial and as incompetent redirect examina- 
tion.) 


A. R. W. Read. 

Q. 2. Is this oil or product removed from the seeders into the 
cloths and pressed during the day or night time ? 

A. Daytime, and sometimes in the first part of the evening—that 
is to say, when we have more than we can do in the daytime. 

Q. 3. Will Mr. Read know exactly the condition of the oil and 
the exact manner in which it is removed from the seeders and placed 
in the cloths? 
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(Same objection, and also because frivolous.) 


A. Yes, sir; he does. 
MARTIN L. PENDLETON. 


Sworn to before me September 9, 1884. 
ASA F. SMITH, 

Notary Public, Kings Co. 

Certificate filed in N. Y. Co. 


Complainants recall Martin L. PENDLETON: 


Counsel for defendants enters a protest against this method of 
procedure, and against any testimeny relating to the subject-matter 
in the deposition just signed by the witness, especially as counsel for 

complainants said to the witness immediately after he had 
294 signed his deposition, “ I want to see you a moment,” taking 

the witness out into the hall, and now returning with him 
and placing him again upon the stand, instead of asking the ques- 
tions intended on the redirect examination, when he had full oppor- 
tunity. ’ 

Counsel for complainants states that he permits the recalling of this 
witness at the request of the witness himself, and, further, for the 
reason that he believes that the witness was misled by defendant’s 


_counsel as to the intention and purport of the cross-examination by 


a side conversation which defendant’s counsel forced upon the wit- 
ness while he was on the stand, and which does not appear in this 


record, during a few moments when complainants’ counsel was 


necessarily absent from the room. 

Counsel for defendant states that he asked no question of the wit- 
ness relating to this subject-matter which does not appear at length 
upon the record, and he repeats his objection to any further testi- 
mony on the part of the witness under the circumstances. 


Q. 1. Did the defendant's counsel here present begin talking to 
you about a knife (when I went out of the room a few minutes) in a 
side conversation before your cross-examination began ? 

A. Yes; he did. 

Q. 2. In your cross-examination, when you spoke of a knife being 
used in any instance in the establishment of your employer, what 
knife did you refer to and who used by ? 

A. By this professor here (pointing to Professor Wheeler.) 

Q. 3. To your knowledge, has a knife ever been used by your em- 
ployer, the Commercial Manufacturing Company, in any way to cut 


-up or remove that oil or product from the seeders to the cloths ? 


A. There has not. 

Q. 4. What do your employers, the Commercial Manufacturing 
Company, use in their actual manufacture to remove the product 
from the seeders into the cloths to be pressed ? 

A. I'll explain the method as near I possibly can: We 
295 used a scoop that will hold about two pounds and a half of 
product, I should judge, to take the uct from the seeders 

or coolers and place it in the cloths to be folded. : 
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Q. 5. In what manner is any shape given to these cloths contain- 
ing the product scooped from the seeders in the practical manufact- 
ure by your employers ? 

A. ‘They are twelve inches long and four inches wide, and about 
one-half to an inch in thickness. 

Q. Well, how do these cloths get in that shape with the product 
in them? What, if anything, are they put into to make the cloths 
take that shape before they go into the press? 

A. They are put into a box made especially for them, the cloths. 

Q. 7. Does the box containing these cloths go into the press ? 

A. Nothing but the cloths and product go into the press. 

Q. 8. What is the only purpose of this box ? 

A. For folding those cloths into that shape. 


Recross-exam ination : 


©. Q. 1. I will only ask you a personal question: Was not the 
single and the only question I asked you when counsel for com- 
plainants was out of the room, as follows: “ What kind of an imple- 
ment do they use when they slice off the cakes which are put into 
the cloths from the mass in the seeding-boxes?” and which was 
afterwards written down by the notary. 

A. You asked me that question. 

C. Q. 2. And did you not reply “ They used a knife?” 

A. In regard to “they,” not knowing what parties “they ” meant. 
I answered a knife, not knowing whether it was the professors that 
were there or the way that R. W. Reed should have the product re- 
moved from the seeders. 

C. Q. 3. That is all (by defendant’s counsel). 


MARTIN L. PENDLETON. 


Sworn to before me September 9, 1884. 
ASA F. SMITH, 
Notary Public, Kings County. 


Certificate filed — New York county. 


296 SEPTEMBER 10, 1884. 
Parties met pursuant to adjournment. 
And thereupon counsel for complainants calls ReuBEN W. REeEp, 
who, being duly sworn, deposes as follows : 
Q. 1. What is your name, age, residence, and occupation ? 
A. My name is Reuben W. Reed; age, fifty-nine; residence, 
Allston, Boston, Massachusetts; occupation, manufacturer of oleo, 


superintendent of the Commercial Manufacturing Company of Massa- 
chusetts. 


Q. 2. Is your company a Massachusetts corporation, and is it con- 


nected in any way with the Commercial Manufacturing Company, 
Consolidated, one of the corporation complainants in this suit? 


A. We are a Massachusetts corporation. It is not connected in 
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pm A with the Commercial Manufacturing Company, Consoli- 
ated. 

Q. 3. Please state whether or not your company holds a license 
from the New York Commercial Company to manufacture its pro- 
duct under the Hippolyte Mége American patent sued upon. 

A. We do. | 

Q. 4. How long have you been superintendent of the Massachu- 
setts Commercial Company? And please state, briefly and con- 
cisely, the process you have of producing your product under your 
icense. 


(This and all other questions relating to the subject-matter en- 
quired into objected to as immaterial, irrelevant, and incompetent, 
and also as not rebuttal.) 


A. I have been superintendent of the company since its organiza- 
tion. I think it will be four years next December. First, we render 
the fats at a low temperature, then run the oil into cooling or seed- 
ing tanks and there let it remain some thirty-six hours in a room 
with a temperature of from 84° to 86° F.; then we put it into cloths 

and it goes to the press. It is limpid, so we can fill it witha 

97 scoop into the cloths to go to the press. There we press the 

vil from the stearine. The oil flows into a tank, where it re- 

mains several hours, when it is drawn into the tierces. In render- 

ing this oil at a low temperature in the kettle, after it is rendered it 

stands about an hour in those kettles. Then itisdrawn into smaller 

kettles, the temperature raised some six or eight degrees. Itis grad- 

ually cooled down in those kettles, and settles some two hours before 
drawing it into the coolers or seeding tanks. 

Q. 5. Please describe a little more particularly the condition of 
the fat when it goes into the melting kettles to be melted and at 
what temperature the melting of the fat and the separation of the 
oil from the tissue is carried on by your company and the kind of 
kettles you do this in. : 


(Same objection.) 


“ 


A. We first receive the fat and put it into tanks of water, where it 
is thoroughly cooled, the water being changed and the blood washed 
from the fat. It is then thrown onto benches; any meaty sub- 
stance or anything pertaining to the fats not anmage of a-fatty nat- 
ure trimmed off. It is then cut into small strips, placed in jiggers, 
run up to the large kettles in the hashing-room. There it goes 
through hashers. From them it runs into large kettles to be ren- 
dered. These large kettles are steam-jacketed kettles. We get a 
separation of the oil from the tissues at 120° F. That is the temper- 
ature inside that we render the fat. 

Q. 6. In what condition is the fat when it falls from the hashers 
into the kettles? I mean as to being thoroughly broken up into 
pulp, or is it in small pieces or chunks? 


(Same objection.) 


A. It is hashed to a fine pulp. The fibre is thoroughly broken. 
26—253 
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Q. 7. Please state whether or not the fat is stirred while melting 
or anything thrown into the kettles. 

A. Itis constantly stirred or agitated until thoroughly melted. 
Salt is put in as the hashing goes on. 

Q. 8. You have testified that you keep the room where the pro- 
duct is seeding or in the seeders at a temperature from 84° to 86° 
Fahrenheit. Why do you do this? 


298 (Same objection.) 


A. To get the best results from the temperature or it produces the 
best results. 

Q. 9. What happens if the temperature falls a few degrees lower 
than 84° Falirenheit in the seeding-room ? 


(Same objection.) 


A. It doesn’t seed or granulate well; it becomes “ packed,” as we 
term it, and solid, and has to go through the kettles again and be 
melted over. 

Q. 10. Why don’t you slice this product up with a knife into slices 
half an inch or an inch thick instead of melting it over, and then 
wrap it in cloths and press it between hot or warm plates so as to 
separate the oil and the stearine ? 


(Same objection.) 


A. I don’t think it could be done and get good results; in heat- 
ing the plates we should get the melted stearine with the oil. 

Q. 11. Have you ever tried to heat up these sliced cakes and sep- 
arate the oil from the stearine by means of hot or warm plates” 


(Same objection.) 


A. I assisted in trying some; once only. 

Q. 12. What would be the result if you attempted to separate the 
oil and the stearine in the presses at a temperature a little higher 
than 84° Fahrenheit or 86° Fahrenheit? 


(Same objection.) 


A. As you run up your temperature above 86° Fahrenheit, you 
get the stearine in the oil in proportion as you run up your temper- 
ature. 

Q. 13. Have you ever removed the product from the seeding tanks 
in your factory and placed it in the cloths or bags in any other way 
than by a scoop or ladle, and pressed in any other way than at a 
temperature of both oil and plates of about 84° or 86° Fahrenheit? 


(Same objection.) 


A. Never in any way only as an experiment. 
Q. 14. What kind of fats do you use? 
(Same objection.) 

A. Beef. 


999 Q. 15. Wasit at your factory that Professors Morton, Wheeler, 
and Chittenden made certain experiments last week ? And, if 
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SO, please state whether or not, so far as you were able to judge, those 
experiments were carried out faithfully and carefully. 


(Objected to as leading.) 


A. Those gentlemen were at our factory last week, and to the best 
of my knowledge and belief they were carried out faithfully. They 
were very devoted to their work, staving there all night; some of 
them wouldn’t leave it a moment. 


Cross-examination by T. S.-E. Drxon, Esq. : 


C. Q. 1. You have stated that your company holds a license under 
the Mége patent. Is it not a fact that, in common with the other 
former licenses, your company has for some time refused to pay the 
contract license fees ? 

A. Never refused to my knowledge. 

C. Q. 2. Do you know of your personal knowledge about this? 

A. No; I am not the treasurer. 

R. W. REED. 


Sworn to before me September 10, 1884. 
ASA F. SMITH, 
rotary Public, Kings County. 
Certificate filed in New York county. 


Adjourned to September 15, at 10.30 a. m. 


September 17, met pursuant to adjournment. 
Counsel present, as before. : 


And thereupon complainants’ counsel calls HERMAN KNvuBEL, 
who, being first duly sworn, testifies as follows: 


(. 1. What is your name, age, residence, and occupation ? 

A. Name, Herman Knubel; age, thirty-two; residence, 210 West 
24th street, New York city; by occupation I am a eccmmission 

agent. 
300 "9. 2. Were you ever acquainted with the New Jersey Dairy 
Company, its president, Harrington, and its superintendent, 
John Tenney, engaged in rendering of fats near or in Jersey City ? 

A. Yes, sir. 

Q. 3. Did you ever get into their factory or establishment so as to 
see and know, at least toa certain extent, steps of their process in 
rendering animal fats; and,,if so, when did you enter their factory 
and obtain this knowledge ? 


(This and all other questions relating to said New Jersey Dairy 
Company objected to as wholly incompetent in rebuttal, testimony 
at length upon this subject having been given by one of complain- 
ants’ very first witnesses in its prima facie case, and no testimony 
having been taken by defendant upon the subject.) 

(Moreover, further objection is made that complainants are bound 
by the testimony of their witness and cannot contradict the same.) 


A. Yes, sir; I did; on about the first of March, 1874. 
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Q. 4. How long had the New Jersey Dairy Company been run- 
ning or in operation rendering animal fats at the time you entered 
their factory, March first, 1874? 


(Objected to also because it does not appear that the witness has 
personal knowledge upon the subject, he having only “ got into their 
factory ” on an occasion about tlie first of March, 1874.) 


A. About, a mouth or six weeks, to the best of my recollection. 

Q. 5. How long and how intimately had you known Johu Ten- 
ney, the superintendent of the New Jersey Dairy Company ? 

A. Some time prior to his connection with the New Jersey Dairy 
Company he resided with his relatives, who were near neighbors of 
mine and intimate friendsof my family, and our relations were such 
as asocial connection of that kind would most naturally bring about. 
Ile was a visitor at my family’s.f 

(). 6. Did you have any difficulty in getting into the factory of 
the New Jersey Dairy Company, and by whose influence did you 

enter it? | 
301 A. I entered it by permission of Mr. Tenney, who at that 
time was superintendent, and for the reason that I was about 
starting a similar factory in Canada. He granted me permission to 
examine his works because of the reason that I was to prosecute the 
business out of the country and because of our social relations. 

Q. 7. How many times were you in the factory of the New Jersey 
Dairy Company at Jersey City during the month of March, 1874? 

A. Probably six or eight times. 

Q. 8. Was the business of rendering fats carried on by the New 
Jersey Dairy Company in March, 1874, carried on secretly, so that 
outsiders could not witness it, or openly to the public ? 

A. To the best of my recollection it was carried on secretly. It 
took some influence to obtain admission to the factory. 

Q. 9. Under what patent process or license, if you know, did the 
New Jersey Dairy Company render their fats ? 


(Objected to also because it does not appear that the witness has 
personal knowledge on this subject.) 


A. Under the Paraf patent they had ‘bought a license for New 
Jersey and had paid five thousand dollars on account. 

Q. 10. Without asking you to describe in detail the process used 
by the New Jersey Dairy Company in rendering their fats, I will 
ask you to state in what kind of a vessel they rendered them and by 
what kind of heat. . 

A. In open wooden tanks and by direct steam. 

Q. 11. Do you mean jacketed wooden tanks with live steam turned 
direct upon the fat ? 


(Same objection as to question 3, and also because leading.) 
A. I do. 


Cross-examination declined. 


HERMAN KNUBEL. 
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Sworn to before me September 17, 1884. 
ASA F. SMITH, 
Notary Public, Kings County. 


Certificate filed in New York county. 


302 And thereupon complainants call Jonn D. Peck, who, 
being first duly sworn, deposes as follows: 


Q. 1. Please state your name, age, residence, and occupation. 

A. My name is John D. Peck; age, fifty-five; superintendent of 
Rafferty & Williams’ rendering establishment of New York city; I 
reside at South Brooklyn. } 

Q. 2. How long, if at all, have you been engaged superintending 
the production of oleomargarine oil, and how many pounds of oleo- 
margarine oil have you personally superintended the production of 
during that time? 

A. Since the first of November, 1876, I have supervised the melt- 
ing of over fifty million pounds. 

Q. 3. At what temperature have you seeded or crystallized this 
oil, and what is the necessity, if any, for such temperature in uni- 
form crystallization ? 

A. At an average temperature of 85° F. for getting a perfect crys- 
tallization and the separation of the oil from the stearine. 

Q. 4. What happens if the oil crystallizes at a temperature, say, 
four or five degrees below 85° and you attempt to press it, or you at- 


tempt to press it at a temperature, say,.of 90° F.? 


A. At a decreased temperature it becomes stocky and won't yield ; 
at an increased temperature the stearine absorbs the oil and goes 
with the oil. 

Q. 5. Is it practical to produce a salable commercial quality of 
oleomargarine oil by the separation of the oil from the stearine by 
ineans of hot or warm plates, no matter at what temperature it may 
have crystallized, and do you speak from actual knowledge, gained 
by practical personal efforts in this direction ? 

A. I should say it was not from experience. 


Cross-examination by T. S. E. Dixon, Esq. : 


C. Q. 1. The last question refers to “ hot or warm plates.” As you 

conduct the process do you not have the plates which you use in the 

press heated up to eighty-five or eighty-six degrees F., whether 

303 it be summer or winter, and the entire atmosphere in the 
room kept at that degree of heat? 

A. The room is kept at a temperature of eighty-five degrees. The 
plates are kept in the same room, from the fact if the plates were 
colder the stock in the bags or cloths would chill, checking flow. 
If increased heat it would cause the crystal stearine to unite with 
oil and flow with it, injuring the product of oil. 

C. Q. 2. After the product has stood in the seeders till it is ready 
for the press you oa it by the term “ stock ?” 

A. Yes, sir. 
C. Q. 3. Describe the character of this mass of stock. 
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A. This stock is brought from the settling kettles, placed in coolers 
put in seeding-room, standing until crystallization is perfected, when 
perfect put to press. 

C. Q. 4. Describe this crystallization. Whatisitsappearance? Is 
it a granular mass ? 

A. As the stock commences to seed it crystallizes, the crystals set- 
tling at the bottom until it is of a granulated mass and when fit 

ressed, 

C. Q. 5. What do you mean by “when fit ?” 

A. Different fats seed different, so that all fats do not seed alike. 
I mean when granulation has perfected. | 

C. Q. 6. You say until it is a granulated mass. Is this mass 
thickened so that you can handle it with a scoop in putting it into 
the cloths? 

A. Yes, sir. 

©. Q. 7. Tell us,as near as you can, about how thick this granular 
mass 1s. 

A. It is a pulpy consistency, irregular in its texture, from the fact 
that some fats yield more oil than others. The larger the percent- 
age of oil the thinner the consistency. 

C. Q. 8. Yon say different fats seed different. Do you call lard a 
soft or hard fat and do you call tallow a hard or soft fat ? 

A. As regards lard, leaf is a soft fat; the back fats are hard fats. I 
cull beef fat for all purposes a soft fat. | 
C. Q. 9. Do you call tallow a hard or soft fat ? 

A. Tallow is a product of beef fats, of sue! and other fat combined, 
The suet of tallow I call a hard fat. 


804 C. Q. 10. The suet of tallow is the fat with the membrane 
removed, is — not? | 
A. No, sir. 


C. Q. 11. What is it, then ? 

A. The suet of the beef creature is the fat in which the kidney is 
encased. 

C. Q. 12. Then, as you have meant to be understood, the suet is 
fat with the tissue in it, instead of being removed ? 

A. I can give you no enlightenment on suet, for I never handled 
any for oil purposes. 

C. Q. 13. You say all fats do not seed alike. What different fats 
do you use that seed aifferently ? 

A. Steer fat, both grass and grain fed. 

C. Q. 14. You say, “ This stock is brought from the settling kettles, 
placed in coolers.” Why do you call them “ coolers?” 

A. It comes in from the settling kettles at about a temperature of 
from 120° to 125° and is placed in the seeding-room at a tempera- . 
ture of 85° F.; by gradually cooling to 85° it perfects itself into 
crystallization. 

C. Q. 15. Did Rafferty and Williams make this fifty million pounds 
of oleomargarine under any patent or independent of any patent? 

A. No, sir; I don’t know that Raffertv and Williams ever worked 
under a patent. 


ee 
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Redirect: 


Q. 1. The last question assumed as a fact; and while your answer 
does not explain that Rafferty and Williams made this fifty million 
pounds of oleomargarine oil which you superintended, did you 
mean to be so understood ? 

A. I don’t mean to be understood that Rafferty & Williams made it. 


Recross-examinatijon : 


C. Q. 16. What did you mean, then ? 
A. I mean the fifty million pounds is fat, not oil. 


305 Re-redirect : 


—. How many pounds of oleomargarine oil will fifty million 
pounds of fat make? 
A. A slight excess of one-third. 


JOHN D. PECK. 
Sworn to before me September 17, 1884. 
ASA F. SMITH, | 
Notary Public, Kings County. 


Certificate filed in New York Cov. 


(Complainant here offers in evidence a letter from Mr. George 
Harding relating to the statement of Professor Barker as to releas- 
_ ing the witness Barker from a retainer see him by the complain- 

ants or their predecessors, and requests the notary to identify it with 
this record, and mark the same “ Complainants’ Exhibit Harding 
Letter.”) 


(Objected to as wholly incompetent as evidence and unproved.) 


(Letter marked in evidence “ Complainants’ Exhibit Harding 
Letter.”) 


September 17, 1884. 
ASA F. SMITH, 

Notary Public, Kings Co. 

Certificate filed in New York Co. 


Adjourned to September 18th, at 11 a. m. 


George Harding, counselor-at-law. 


New York, Sept. 15, 1884. 
Charles D. Deshler, Esq., sec., etc., city. 


Dear Sir: In reply to yours of the 11th inst. 
On reading the extract from Dr. Barker’s examination it appears 
Dr. Mott opened correspondence with him, negotiated for and sent 
him hisretainer. Dr. Mott knows in what way and for what purpose 
that retainer was sent. 
306 As it appears from Dr. Barker's testimony that I did not 
send the retainer, I do not see how I can testify as to what 
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the retainer was understood to cover. If the retainer had passed 
through my hands directly to Dr. Barker I might have been ex- 
pected to understand what its purpose was if I could carry it dis- 
tinctly in mind. 

In answer to your questions: 

No.1. I cannot remember distinctly at this stage what my under- 
standings at that time were. I havea general impression that Prof. 
Barker was retained under the Hippolyte Mége patent. 

2d. I have no recollection of ever informing Prof. Barker it was 
only for a particular suit. 

3d. I do not recall writing any such a letter to Dr. Barker as en- 
quired of, nor can I recall any such conversation as referred to in 
the extract or, in fact, any conversation whatever with Dr. Barker 
on the subject. If there is any such letter in existence written to 
Dr. Barker by me and it can be produced which | can see it may 
enable me to recall the alleged conversation. 

4th. I cannot now recall any conversation or correspondence be- 
tween Prof. Barker and myself on the subject. If there be such 
correspondence it would probably show what passed between us 


better than my unaided recollection, It is impossible for me to. 


‘arry in my mind alleged conversations after so long a lapse of 
time, and I have no recollection whatever bearing upon any of 
the circumstances mentioned in your question. I have tried to 
recall any conversation or correspondence there may have been 
with Prof. Barker, but I am unable to do so. I do not think it 
at all probable that I should have made any such statements to 
Prof. Barker or written to him releasing him from his obligation 
under his retainer, and I cannot recollect having done so. 


Very truly yours, GEORGE HARDING. 


307 Professor Henry A. Morton, who being first duly sworn, 
testifies as follows: 


Q. 1. Are you the same Professor Henry Morton who has hereto- 
fore been examined as a witness in this case and given a deposition 
at length therein in November and December last ? 

A. , am. 

Q. 2. Have you examined and carefully read, so that you under- 
stand the same, the deposition given on behalf-of the defendants 
by Professor George F. Barker, including both the direct and cross- 
examination of such witness? 

A. I have. . 

Q. 3. Have you read the several exhibits introduced in evidence 
in behalf of the defendants under this deposition of Professor Barker 
and concerning which he has given his testimony, being principally 
French letters patent dated July 15, 1869, granted to Hippolyte 
Mége, marked “ Defendants’ Exhibit Mége French Patent,” and also 
the translation thereof, marked “ Defendants’ Exhibit Translation 
Mége French Patent;” also “ Defendants’ Exhibit Translation Mége 
Bavarian Patent;” also “ Defendants’ Exhibit Translation Austrian 
Patent;” also “ Defendants’ Exhibit Mége English Patent,” being a 
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duly certified copy of English letters patent granted to Hippolyte 
Mége, dated July 17, 1869, and numbered 2157 ? 

A. I have. 

@. 4. Please state whether or not either one of these several ex- 
hibits, namely, the English, French, Austrian, and Bavarian patents 
of Hippolyte Mége, concerning which Professor Barker gave his 
testimony, anticipate, contain, or suggest the invention described, 
shown, and claimed in the letters patent sued upon in this case, 
concerning which you gave ypur former testimony, being re- 
issued letters patent numbered 10137, dated June 13, 1882, and 
granted to the Commercial Manufacturing Company, Consoli- 
dated, as assignee by mesne assignments of Hippolyte Mége, de- 

ceased, and if you shall state that such foreign patents of Mége 

308 do not contain or suggest the invention in the Mége patent, 
being the invention relied upon in this action, please point out 

fully and in detail wherein the process described in said several ex- 
hibits or foreign patents differ from the process of the Mége patent 
relied upon in this suit, and what differences, if any, in the resulting 
== therefrom and the practical importance of such differences, 
oth as to processes and products appeared. If in connection with 
the subject-matter inquired of in this interrogatory you have made 
any practical and personal experiments in oe out the processes 
of Mége in his foreign patents as represented by these exhibits and 
the process of his American patent relied upon in this suit, please 
state such experiments and the bearing they have had, if any, upon 


_the opinions and conclusions you have formed in relation to this 


matter. 


(Objected to because the complainants are estopped from asserting 
that the American patent is for a different invention from said for- 
eign patents by the affidavit of Hippolyte Mége, the inventor, filed 
by him in the Patent Office with his American application, setting 
forth the identity of the invention applied for with the foreign pat- 
ents, and which affidavit he was required to file under the rules of 
the Patent Office in connection with his said application, and which 
is in evidence in this case and a part of the record.) 

(Same objection is made to all other questions and answers relat- 
ing to this subject-matter, both in this and succeeding depositions.) 

(And notice is given that at the hearing motion will be made to 
strike out all such testimony for the above reasons.) 


A. I do not find that either of the several exhibits mentioned in 
your question—that is, the English, French, Bavarian, or Austrian 
Mége patents—contains orsuggests the invention described and shown 
in the letters patent sued on in this case. In the first place, I find 
in the patent sued on in this case, which for brevity I will in future 
refer to as the American patent, the foliowing new steps or modifi- 

cations of steps in the process which are not to be found in the 
309 other patents already named, and which for brevity I will in 

future refer to as the foreign patents. These new or modified 
steps are as follows: 

First. I find in the American patent that directions are given for 
27—253 
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the complete disintegration or comminutio. of the fatty substance 
to be treated so as to liberate or yrepare tor liberation the fatty 
substance in each individual fat cell. This is deseribed in the fol- 
lowing language: “A complete crushing is necessary in order to 
obtain rapid work without alteration. For this purpose, when the 
substance is coarsely crushed, he let it fall from the cylinders under 
millstones, which completely bruised all the cells.” In none of the 
foreign patents do I find any suggestion even of such a treatment as 
this. Thus, in the English patent, at the corresponding stage of the 
process, | find the following language: “Complete washing: This 
is obtained by reducing or crushing the fresh suet under a shower 
of fresh water, which falls between two rollers at the same time as the 
fat, which, divided by the water and the pressure, falls into a vessel, 
in which the washing is completed by a stream of water.” In the 
succeeding paragraph also the washed fat just described is referred 
to as “this fat deprived of all soluble animal matter.” The above 
quotations, I think, clearly show that the operation to which they 
refer is simply a thorough washing, with only such a crushing and 
breaking of fatty masses as may be necessary to secure the removal 
of soluble animal matter. It is this partial crushing or breaking 
up which is alluded to in the American patent where it says“ when 
the substance is coarsely crushed.” My opinion as to the character 
of the treatment described in the above quotations from the English 
patent is confirmed by a number of experiments which I have 
made in the crushing of fat by passing it between rollers with a 
stream of water. These experiments show that it is impossible by 
such a treatment to do more than so crush and break the masses of 
fat as to secure a thorough washing, and that anything like such a 
complete crushing as would completely bruise all the cells, whether 
the rollers are substantially smooth, as might be assumed from the 
language of the Englisn patent and the French patent and the Aus- 
trian patent, or are provided with conical cogs, as stated in the cor- 

responding portion of the Bavarian patent. 
310 As regards the language of the several foreign patents, this 

is substantially identical in the English, French, and Aus- 
trian patents, but differs slightly in the Bavarian patent, as I have 
already indicated, by the introduction of a reference to conical cogs 
on the rollers between which the fatty matter is crushed in the 
process of washing. This, however, I find to be an entirely imma- 
terial difference, since the same effects are produced, whether the 
rollers are substansially smooth (that is, only rough enough to secure 
the feeding through of the fat placed between them) or are provided 
with conical teeth. In all cases no further effect can be obtained 
than such a breaking up of the fatty masses as will secure a thor- 
ough washing of the fat, but will not, to anv extent, so completely 
crush it as to “ completely bruise all the cells.” It is therefore man- 
ifest from these documents that the invention set forth in the foreign 
patents only contemplated a thorough washing of the fat at this 
stage, while the invention of the American patent contemplates, in 
addition, such a perfect crushing or grinding as would “ completely 
bruise all the ces.” 


—— ¢—— 
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The next difference which I observe between the American and 
foreign patents is in that part alluded to under the head of diges- 
tion. In the American patent specific directions ure given as to the 
amount of an artificial gastric juice which is to be added to the fat’ 
und heated therewith to a temperature not exceeding 103° Fahren- 
heit for three hours. The amount of this gastric juice directed to be 
used is two litres, which would be about four and four-tenths pounds, 
to each hundred kilograinmes (which would be about four hundred 
and forty pounds) of fat; this is manifestly two per cent. of gastric 
juice by weight as compared with the fat. In the Engiish, French, 
and Austrian patents I find simply a general direction to prepare a 
gastric juice with a pig’s sumed and acidulated water, no quanti- 
ties being named, and to use a sufficiency of this to immerse the fat. 
Such a sufficiency I find by experiment would be somewhere from 
thirty to fifty per cent. of the weight of the fat. The Bavarian pat- 
ent, in its corresponding clause, gives two sets of directions, the 

first substantially identical with that of the English, French, 
311 and Austrian patents, but the second containing proportions, 

these being to one thousand kilogrammes of fat three hun- 
dred “kilos” of water, one “kilo” bicarbonate of soda, and two 
stomachs of a pig or sheep. In this case the amount of gastric juice 
would be substantially thirty per cent. of the fat. 

A comparison of these documents makes it, I think, very plain 
that while in the foreign patents this process involving an artificial 
digestion was an essential and vital feature in the American patent 
it was regarded as of very subordinate importance and not depended 
upon for any materiai and essential result. In this connection also 
I observe that the American patent contains astep not found in any 
of the foreign patents—that, namely, which is referred to in the fol- 
lowing language: “ He slowly raised the temperature to about 103° 
F., so that the matter shall completely separate.” Bearing in mind 
that the passage just quoted occurs in a paragraph whose earlier 
portion contains a full description of the gastric digestion at a tem- 
perature not exceeding 103° F., it seems to me that the quoted pas- 
sage plainly refers to a subsequent step; in other words, the first 
part of the paragraph indicates a digestive treatment conducted at a 
temperature which (as is well known) is that of the greatest activity 
or efficiency for gastric juice. 

After the fatty matter had been melted by this artificial diges- 
tion—that is, had been rendered through it by the softening effect 
due to this temperature and by the destruction and removal of the 
confining tissues by the action of the gastric juice—then, as directed 
in a later part of the paragraph, the temperature is to be raised 
slowly to some point about 103° F., and as little over this as possi- 
ble, but so that the greasy matter should completely separate from 
the gastric juice and tissue, rendered more or less soluble by its 
action. We therefore have two distinct steps—one an artificial 
digestion, which, acting on the tissue of the thoroughly bruised 
cells, should so dissolve it as to liberate the contained fat, and 
thus render the entire mass practically fluid; secondly, another 
step, that of a gradual raising of temperature by which a 
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separation would be effected between the liberated fat and 
the tissue gastric juice and products of its reaction, causing 
the liberated fat to collect in a continuous mass above 
312 while the other materials settle out below. Of this second 
step, as I have already said, I find no description or suggestion 
in the foreign patents. These all assume that under the influence of 
the large amount of gastric juice which they direct us to use a 
separation will be effected between the pure fat from the interior of 
the glubules and the gastric juice, in which there was remaining 
the products of its reaction on the animal membrane. All these 
foreign patents manifestly assume that by the gastric digestion, as 
there carried on, a complete separation of this sort will be effected. 
The American patent, on the contrary, recognizing the fact that 
such a separation is very imperfectly effected, provides this new step 
of heating as an efficient means for securing this desired result. 
Comparing, then, what may be called the first division of the 
Mége process, as expressed in the American and foreign patents, 
namely, the obtaining of a fatty substance separated from animal 
tissue and free from all offensive taste or smell, I should say that in 
the foreign patents artificial digestion as there set forth is exclu- 
sively relied upon todo the entire work. The fat is only sufficiently 
broken up to secure thorough washing; then thirty per cent. or more 
of gastric juice is added, and this is manifestly expected to com- 
pletely transform and remove all the animal tissues so as to liberate 
the fatty matter and allow it to form a clear layer on the surface 
of the aqueous fluid containing the gastric juice, etc. In the Ameri- 
can patent,.on the other hand, the artificial digestion is relegated 
to a very inferior and manifestly unimportant office, for in the 
American patent the fat is not only so broken up as to admit of 
thorough washing, but is ground between millstones until every 
cell is bruised. Under these circumstances relatively little is left for 
the gastric juice to accomplish, and accordingly we are directed to 
apply of this fluid only two per cent. instead of thirty or over. 
Yet, further realizing the difficulty of separating the fat by the 
action of gastric juice alone, the American patent directs us to bring 
about this result by slowly raising the temperature to or about a 
low point, but until the required separation is secured by this ap- 
plication of gradually increasing heat. 
The second great division of the Mége. invention, as I 
313 understand it, consists in the process for removing the excess 
of stearine present in the fatty substance obtained as above. 
In the American patent this is directed to be done in the following 
manner: The pure molten fat is to be set aside in such a way that 
it will slowly cool to a temperature not less than eighty-six degrees 
Fahrenheit for soft fats or ninety-eight for hard fats. By this 
means a large part of the stearine becomes solid in the form of 
granules or crystals throughout the mass, while the more fluid con- 
stituents of the fat retain in a liquid form surrounding and inter- 
mingled with these stearine granules. This being the condition of 
the product, the same is caused to flow into what is known asa 
centrifugal, by means of which the fluid portion is drained away 
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and the stearine is left in a compact mass. The fluid drained away 
is then of a proper composition and physical constitution for use as 
a substitute for butter. 

In the foreign patents, however, I find that a different process is 
directed to be pursued, though the result aimed at is much the same. 
In these patents we are directed to cool the fatty matter, not to any 
particular temperature, but until it becomes so solid that, being 
turned out on a table from the vessel in which it was chilled, it can 
be cut into blocks about half an inch thick and of any convenient 
size in their other dimensions. ‘These are to be wrapped in cloth 
and placed between hot plates in a press. Under such conditions 
as these it is manifestly assumed that the heat of the hot plates will 
melt out the more fluid portions of the fat and leave the stearine 
unmelted. This is, however, only true to a limited degree. When 
a fatty substance has once become solid it will remain so at a tem- 
perature considerably above that at which it became so; in other 
words, it will take a much higher temperature to melt it again than 
would have been needed to keep it fluid. As the result of this it is 
inanifest that while heat is penetrating to the interior of the blocks 
of solid fat a considerable amount of the stearine at the surface will 
be melted, and that thus the fluid portion forced out from the press 
would contain a much larger amount of stearine than would be 
found in it when the process of the American patent in this regard 

was followed. In other words, to keep the fluid fats melted 
314 and remove them by pressure while so melted from the solid 

stearine would manifestly be a much more effective mode of 
separation than to allow them also to becoine solid and then en- 
deavor to melt them out from between the stearine crystals by the 
use of hot plates. It is therefore, in my opinion, manifest that in‘ 
this respect also the process of the American patent, both in its 
mode of operation and in the results obtained, is a different process 
from that of the foreign patents. 

This general conclusion is also confirmed by experiments which 
I have recently made at the factory of the Commercial Manufactur- 
ing Company, at Brighton, near Boston. These experiments showed 
that when the fatty substance was allowed to become so solid by cool- 
ing that it could be cut into slices half an inch thick and was then 
placed in a press between hot plates it was impossible to obtain an oil 
at all comparable in composition and consequent fitness for use as a 
substitute for butter with that secured by the process of the Ameri- 
can patent. Where the solid fat and hot plates were used a consid- 
erable amount of stearine was wholly or partially melted and forced 
out of the cloths with the fluid constituents of the fat which it was 
desired to secure; indeed the oil obtained in this manner was only 
slightly different from the rendered fat treated—that is, had oaly a 
small part of its excess of stearine removed. In addition to this 
general discussion of the subjects inquired about in your question, 
I will say that I have recently carried out processes of these various 
foreign patents, as far as it was possible to do so, in the following 
manner and with the results [ shall state: . 
In the first place I prepared a gastric juice from the stomachs of 
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pigs according to the usual manner set forth in text books on physi- 
ological chemistry—that is, 1 made up a solution of hydrochloric 
acid of such strength that it contained about four-tenths of one per 
cent. of acid in water. In this acid was macerated for about two 
hours two pigs’ stomachs to 200 pounds of such acidulated water. 
This produced a very active gastric juice, as I proved by mixing 
half a pound of it with a half a pound of fresh blood albumen, which 

it digested or dissolved with great rapidity, rendering the whole 
315 mass liquid in about half an hour. Having placed 110 

pounds of fresh fat (which had been thoroughly washed and 
broken up by being passed through grooved and toothed rollers 
with a stream of water) in a jacketed kettle, I added to the same 
seventy-four and one-half pounds of the gastric juice above men- 
tioned and maintained the mixture with constant stirring at a tem- 
perature between 100° F. and 103° F. from 3.20 p. m. of September 
2d until about 3.a.m.of September 3d. At this time the gastric 
juice had entirely broken down and dissolved the tissues so that the 
fatty matter had melted together into a thin salve-like mass, but 
still retained enough of the watery fluid to form an emulsion very 
much like the salve called “cold cream.” The material had been 
in this condition for some time without change, and as it began to 
have a disagreeable (though not a putrid) taste and smell I con- 
cluded that it was useless to continue the experiment longer, and 
therefore lad steam turned on in the jacket, so as to effect a thor- 
ough separation of the pure fat from the aqueous fluid mingled 
with it. After this had been effected I took the temperature of the 
fat and found it to be 128° F. Before this separation of the oil the 
taste of the nearly fluid or melted fat was decidedly disagreeable, 
though not putrid. To my own mind it suggested what 1 should 
call the gluey flavor which I always notice in Liebig’s beef extract 
when no other strong flavor is added to mask it. When a greater 
heat had been applied and the oil was entirely separated the flavor 
became less offensive, and tomy mind gave the impression of cooked 
meat or soup, but at no time during the entire operation (and I 
tasted the material from time to time) did I perceive anything sug- 
gesting the special distinctive flavor of melted butter. 


Further examination adjourned to September 8th, at 11.30 a. m., 
in same room. 


316 SEPTEMBER 8, 1854. 
Parties met pursuant to adjournment. 
Counsel present as before. 


Direct examination of Professor H. Morton continued: 


(Answer continued :) To express the difference which I find be- 
tween the foreign and the American Mége patents as heretofore de- 
fined, | should say that all the foreign patents have as their central 
idea, in reference to the first principal step, the removal of the animal 
tissue from a thoroughly washed fat by a process of artificial digestion 
solely, this being absolutely the only means suggested for obtaining 
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thatend. Inthe American process, on the contrary, I find the cen- 
tral idea of the corresponding step to be the separation of the pure 
fatty matter from the animal tissues by a moderate heat aiced by a 
very thorough mechanical breaking up or comminution and some 
slight artificial digestion effected by a minute percentage of artificial 
gastric juice; As regards the second principal step, namely, the re- 
moval of the excess of stearine, I find that this is directed to be ac- 
complished in the foreign patents by allowing the entire mass to 
gradually cvol and harden and then melting out the more fluid por- 
tion by the employment of hot plates in a press. In the American 
patent, on the other hand, directions are given to allow the entire 
inass to cool only to such a point as would cause the stearine to be- 
come solid, leaving the other constituents liquid, and then to sepa- 
rate this liquid from the intermingled solid by the use of a centrifu- 
gal aided by a press without any application of heat, either by hot 
plates or otherwise. Before closing this answer I desire to correct a 
mistake which I made inadvertently in an earlier part of the same, 
and which I noticed almost immediately after, but forgot to correct, 
as I intended to do, at the close of the next paragraph. This error 
was the statement in my testimony at page —, which I request the 
notary to mark with a star. (The notary has so marked *.) This is 
the statement that the fat was to be treated according to the Ameri- 

can patent with gastric juice for three hours. These words 
317 “for three hours” should be omitted, as the patent does not 

specify the time in this connection. 

Q. 5. I see that you do not specifically treat or render as promi- 
nent in your answer the English patent to Mége as his other foreign 
patents, namely, French, Bavarian,and Austrian. Please state what 
differences there are, if any, either in process or product, between 
the Mége, English, French, Bavarian, and Austrian patent exhibits. 
I mean, of course, the process and product of those patents down to 
the point of the attempted separation of the stearine from the oil. 

A. There is no substantial difference between the English and 
the foreign Mége patents, but there is this formal difference: That in 
the English patent we are directed at the end of the artificial di- 
gestion to draw off the fat freed by this process from the membrane 
into another kettle, in which it is to be allowed to settle, as my pre- 
vious answer hasshown. The fatty matter by the time this digestion 
was complete would have acquired a very disagreeable flavor, un- 
fitting it for use as a substitute for butter, and therefore it would be 
useless to put it in another kettle, as the product was already spoiled. 


Moreover, in an experiment which I actually made I found that this | 


was the result practically reached. In that case the digestion was 
continued for fifteen and one-half hours, and at no time during this 
period was the product in any way fit for use in the preparation of 
a substitute for butter. At the start, of course, the material was 
simply raw fat, full of animal membrane, and by the time this 
membrane had been removed by the artificial digestion the fat had 
acquired a very offensive taste and smell, which grew more pro- 
nounced as the process was continued. 

Q. 6. I call your attention again to the paper now in evidence in 
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this case and which in your first examination in November last, in 
question 20, was referred to as “the summary” of the defendant's 
process, and which is offered in evidence immediately following the 
last direct interrogatory of defendant’s counsel in his examination of 
Protessor Barker, and identified there as follows: “ The stipulation 
between the parties relating to the process worked by the defendant 

is as follows;” and I desire to know if you have practically 
318 followed that process with a resulting product therein indi- 

cated; and, if so, when and where, and state for more cer- 
tainty the detail of the defendant’s process as indicated by this 
stipulation and your experiments thereunder. 


(Objected to because testimony at length upon the question of in- 
fringements was take1i by the complainants in their direct case, and 
because incompetent in rebuttal.) 

(The same objection is made to all other questions relating to the 
subject-matter, and notice is hereby given that at the hearing a 
motion will be made to strike out a!l such testimony.) 

Complainants’ counsel calls the attention of the court to the fact 
that this interrogatory is in direct reply and rebuttal to the alleged 
personal experiment of the defendant's expert witness as to the same 
subject-matter. 


A. I have practically carried out the process referred to in your 
question on the third of September, beginning on the third of Sep- 
tember last (1884), at the works of the Commercial Manufacturing 
Company, at Brighton, near Boston, and the following are the details: 

At 2.15 p.m. of September 3d I began hashing fresh fat (which 
had been previously washed with cold water) into a large jacketed 
kettle. The hashing was done with an ordinary hashing machine, 
driven by steam power. By 3.05 p. m. the kettle, which was capable 
of containing a little over a ton of fat, was pearly full, and the hash- 
ing was then stopped, the jacket of this kettle was heated by hot 
water, and a mechanical stirrer, operated by power, was moving 
around in itfrom the time the hashing began. By 4 p. m. the entire 
mass of fat, with the exception of a few lumps which had adhered 
to the stirrer, was substantially melted or fluid. Steam was then 
run into the jacket to raise its temperature, and the temperature of 
the melted fat then rose as follows: 


Time. . Temperature. 
GHP iO. 20 hc0s cncccs conneneanemenmnnnet 115° Fahrenheit. 
Ge ”  amunacconcensusimeenemonnen tte 116° " 

Bee . ccc ominncamaneneirginnniommmenit oo tae “ 
TD  ” . eieeusnsmmaenicnninpapieininaaeie dabieigmaiesiaain ilies 120° % 
319 At this time the melted oily substance appeared to be well 


separated, and the jacket of the kettle was therefore cooled off 
so as to prevent further increase of temperature, and the stirrin 
device was removed from the kettle, which remained undisturbec 
until six p.m., at which time the fat in it stood at 120° Fahrenheit, 
and was then drawn off into two smaller kettles, one of which it 
filled fully and the other partially. It was there heated by means 


Oy 


> 


of hot water in the jackets of said kettles, until at 6.30 p. m. the full 
kettle showed a temperature of 134° Fahrenheit and the partly full 
one of 135° Fahrenheit. The jackets were then partly cooled to pre- 
vent further rise of temperature, and the contents of both remained 
undisturbed until 7.55 p. m., when the fat from the partly filled 
kettle was run into a seeding can, marked “ 1,” its temperature being 
130° Fahrenheit. At 9 p. m. the full kettle was drawn off (the tem- 
perature of the fat being 132}° Fahrenheit) into two seeding cans, 
one of which, marked “A,” it filled, and the other, marked “ 11,” it 
partly filled. The can marked “A” was placed in the seeding-room 
(where the temperature was maintained between 84° Fahrenheit 
and 86° Fahrenheit, day and night) until late in the afternoon of 
September 5th. The other two cans, which were only partly filled, 
were run into a cool room, where they stood over night, but the 
weather being very warm the next day (over 85° F. in this “ cool 
room ”) they were placed in a tank of well water at about 60° Fahren- 
heit (the temperature was not taken). On the morning of the 5th, 
this water having become warm, some ice was added to this tank. 
These partially filled cans had nothing to do with the process de- 
scribed in the “stipulation as to defendants’ process,” and I merely 
mention them here in describing what became of the entire material 
operated upon. The can “A” which was kept in the seeding-room 
at a temperature between 84° Fahrenheit and 86° Fahrenheit is the 
only one concerned in the carrying out of this process. At 10.15 
p.m., September the 5th, the contents of this can “A” were thoroughly 
mixed together and 196} pounds of the uniform mixture were taken 
out and wrapped in canvas cloths and placed in a hydraulic press 

between iron plates at the temperature of the seeding-room 
320 in which the presses stood and where the plates had been all 

along. The amount in each cloth was in the vicinity of a 
pound and a half. The pressure applied was about three hundred 
and fifty-two. A large amount of fluid oil ran out from the bags, 
and the amount of stearine left in the bags was thirty-eight and five- 
tenths pounds, or about 19} per cent. of the material put into the 
press. 


Recess. 


Q. 7. The stipulation as to defendants’ process speaks of the fat at 
the time it entered defendants’ kettles as being “thoroughly hashed 
and iscomminuted.” The defendants’ expert witness Barker testified 
that this thorough hashing and comminution of defendants’ fat is 
so complete and entire as to render it pulpy or pasty. Please state 
whether or nut this was the condition of the fat used by you in the 
process last described when it entered the kettle—that is, pasty or 


pulpy. 
(Same objection, and also because leading.) 
A. The condition of the fat as it entered the kettle was substan- 


tially that of an ointment or salve; in other words, it was so thor- 
oughly comminuted as to feel soft and devoid of structure when 
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pressed between the fingers. The terms pasty and pulpy would in 
this respect, I think, fairly describe it. 

(. 8. Please state whether or not you have followed particularly 
and carefully the process of the Mége American patent sued upon in 
this case down to the fifth section thereof or the separation of the 
steurine from the oil, and, if so, when and where, and give the pro- 
cedure followed by you and the result therefrom. 

A. I followed out the process of the patent referred to at the works 
of the Commercial Manufacturing Company in Brighton on Septem- 
ber 4th and 5th, 1884. In the first place there was prepared a quan- 
tity of gastric juice according to the directions of this patent—that 


is, half a stomach of a pig which had been well washed was chopped. 


up and added to three litres of water containing 30 grammes of bi- 
phosphate of lime. This was macerated for three hours at a tem- 

perature a little under 103° F.—that is, between 100° F. and 
021 103° F. At the end of that time it was strained through a 

fine sieve, and two litres of the strained liquid were mixed 
with two hundred kilos of finely hashed fat, which had been thor- 
oughly washed in cold water. This mixture was gradually raised 
during two hours to a temperature of 103° F. Thus the fat was put 
in the kettle at 1.50 p. m.; at 2.40 p. m. its temperature was 86° F. ; 
at 2.00 its temperature was 90° F., and at 4 o'clock its temperature 
was 103° I. At this time the fat was thoroughly melted, but there 
was no separation of theoil. Steam was therefore let into the jacket, 
raising its temperature to about 160° F., when by 4.25 p. m. the oil 
was completely separated (the contents of the kettle being constantly 
stirred all the time); the jacket was then cooled to prevent further 
rise of temperature, and two and two-tenths pounds of salt was added 
and stirred in for fifteen minutes. Before adding the salt I tasted 
the oil or fatty substance and found its taste to be identical with 
that of melted butter in its freedom from any taste of tallow or of 
raw fat. As might naturally be supposed, however, it had no char- 
acteristic taste of butter. After allowing the contents of this kettle 
to settle until 5.15 p. m. the clear fat, whose temperature was at that 
time 128° F., was drawn off into a seeding can marked “B.” This 
was placed in the seeding-room, whose temperature, as I have al- 
ready said, was kept constant at between 84° and 86° F. At 3.20 
p. m. on September Sth a portion of this fat was placed in canvas 
cloths and subjected to pressure in a hydraulic press between iron 
plates, in the manner I have already described, with the result of 
producing a clear yellow oil, having the same characteristic taste 
which I have already described as resembling that of melted butter 
in its entire freedom from anything resembling tallow, raw fat, or 
anything else objectionable in a food product intended to be used 
as a substitute for butter. 

Q. 9. Did you taste the oil in carrying out the defendants’ process 
and handle it and smell it both at the time it was drawn from the 
melting kettle and at the time it flowed from the press when sepa- 
rated from the stearine ? 

A. I did. 
Q. 10. Will you please state whether or not there was any differ- 
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ence, either in composition, taste, or smell, between the prod- 
322 uct produced by the defendants’ process, as represented by 

the stipulation and vour experiments, and the product pro- 
duced under the patent sued upon by your experiments ? 

(Same objection and further because the complainants are estopped 
and suesteled from contradicting in any manner the testimony of 
their own witnesses in their prima facie case upon this subject, and 
in particular the testimony of Horace Manley, who testified for the 
complainants as follows: 

“C. Q. 8. Did this fat have any‘positive taste or smell of any kind, 
or was it sweet, tasteless, and odorless? 

“A. It was tasteless and odorless. 

“C. Q. 9. It did not have what is known as the peculiar butter taste 
and smell that is characteristic of good butter ? | 

“A. No; it hadn’t.” 

Also the testimony of Henry De Maziere and other witnesses on 
behalf of complainants.) 


A. There was no difference. Both resembled melted butter in the 
entire absence of any taste of tallow or of raw fat, and might, there- 
fore, in this sense be said to resemble in taste melted butter, but 
neither of them had anything of the characteristic taste which is 
peculiar to butter as distinguished from all other fatty substances. 
It was not, in my opinion, absolutely tasteless and odorless, but pos- 
sessed, in common with butter and other very pure fats, a taste and 
odor suggesting neither raw fat nor tallew, and in no respect offen- 


‘sive, 


(Same objection to the answer.) 


Q. 11. In answer to question 8, describing your experiments under 
the Mége patent sued upon, you state that the fat having thoroughly 
melted at 103° F., but no separation of the oil appearing, steam wag 
then turned into the jacket at 4 o’clock p. m., raising its temperature 
to about 160 F., when, by 4.25 p. m., the oil was completely sepa- 
rated. What was the temperature in the kettle, the highest temper- 
ature, between 4 and 4.25 p. m., when the water in the jacket was 
160° ? 

A. 120° F. ‘This was the highest temperature to which the oil 
was heated. The temperature 160° F. was simply that of the water 

in the jacket outside the kettle. 
323 Q. 12. As I understand you, then, Professor Morton, these 
practical experiments you have personally carried out under 
the Mége American patent and the defendant’s process demonstrate 
conclusively that there is not the slightest difference practically be- 
tween the two processes and the products? | 

(Same objection, and also because grossly and outrageously lead- 
ing.) 

A. You understand me correctly. I consider the process described 


in the stipulation as the defendants’ process, and the product ob- 
tained thereby to be practically and substantially identical with the 
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process described in the Mége patent, on which this suit is brought, 
and with the product therein described down to the end of the 5th 
section of that patent. 

Q. 13. Do you agree with the defendant’s expert in his statement 
that the Mége patent sued upon in any part of its first five sections 
is a physiological process ? 

A. Idonot. <A physiological process isa process carried on under 
the influence of living tissues, as in the body of an animal or plant, 
and therefore any such process as that of artificial digestion would 
not be a physiological, but a chemical process. I consider that the 
true relation of the process of this patent to a physiological process 
consists in this, that the process of the patent imitates by mechanical 
and chemical means the physiological process which goes on in some 
unknown way in the body of a cow who is developing milk from 
her own fat. 

Q. 14. Will you please state whether or not the improved material 
claimed in the Mége American patent sued upon, as produced by 
the first five sections thereof, is identical with natural butter or is 
the same product precisely, without any essential difference, as the 
butter product from the milk of cows? 

A. The improved material claimed in this patent is not identical 
with nor the same as natural butter made from milk. All we can 
sey for it is that it is either an efficient substitute for butter in some 
uses, or by additicnal treatment may be made an efficient substitute 
in other uses. Thus, as regards its composition, it entirely lacks the 


butyrine, caseine, and other flavoring substances found in nat- 
024 ural butter, and as regards its structure it is a homogeneous ) 
mass of fatty matter and not a solid emulsion of fatty matter 
or mass made up of minute fatty granules separated by films of an 


aqueous fluid, as is natural butter. ) 

(J. 15. Is there anything in the concentrated digestion or gastric 
juice of the third section of the Mége patent sued upon which gives 
in any respect the taste or flavor of butter in the slightest degree to ) 
the product, or will the product have anything !ess of a butter taste 


or smell or composition if the gastric juice of this section is entirely | 
omitted ? | , 
(Objected to as leading.) | 


A. The concentrated digestion in this patent or the gastric juice | 
as there directed to be used has no influence whatever on the taste | 
of the product, which is exactly the same whether this part of the 
process is omitted or employed, and neither in this nor in any other 
mode of its employment with which I am acquainted has gastric - 
juice any capacity to produce a butter-like flavor. 

Q. 16. State how long were you and your associate chemist con- 
tinuously engaged in carrying out the experiments under the Mége 
foreign patents, made exhibits in this case, and the American patent 
sued upon and the defendants’ process, and whether or not these ex- 
periments were carried on continuously, both day and night, in 
obtaining your results. 

A. We were engaged on these experiments together from ten 
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o'clock a. m., Tuesday, September the second, until about six o’clock 
p.m. of Friday, September 5th (of last week). On Tuesday, the 
second, I remained at the factory from ten o’clock in the morning 
throughout the night, and on Wednesday, the 3d, until about 9.30 
p.m. During this time I was attending to the processes going on, 
except from 1.20 till 3.50 a. m. of September 3d, when I was lying 
down or asleep for about two hours and a half while Professor 
Wheeler watched the processes. During the remaining nights noth- 
ing was done except to maintain the seeding-room at the tempera- 
ture of 84° to 86° Fahrenheit, which was attended to by the regular 
watchman of the factory, so allowing us to return to Boston for the 
night. This maintenance of the temperature during the night was 
attended to by the watchman on the night of the 3d and the night 
of the 4th. 
325 Q. 17. Will you please state what particular advantage 
there is, if any, in the crystallization of the Mége American 
patent at the temperature indicated in the fourth section thereof. 

A. There is, I think, a verv great advantage in limiting the tem- 
perature at which the crystallization is allowed to take place in the 
manner set forth in this patent. In other words, by allowing the 
melted mixture to cool down only to a temperature of 86° Fahren- 
heit with certain fats and 98° Fahrenheit with others the result is 
secure that the stearine only crystallizes in granules through the 
mass while the rest of the substance (that being the fluid oil which 
it is desired to extract) remains fluid and can be readily separated 
by well-known means from the solid stearine. If the cooling and 
consequent crystallization were allowed to go on at or to a lower 
temperature, then not only would the stearine crystallize, but so also 
would the palmatin or, as it was formerly called, margarine. If 
under these circumstances mere mechanical means were employed 
to extract the fluid oil we should get a substance consisting mainly 
of oleine (which in fact resembles oleine oil) and is much too fluid to 
serve as a substitute for butter. If to avoid this result we attempt 
to extract the palmatin as well by the use of hot plates in the press, 
then in our effort to melt out the palmatin we shall of necessity 
melt and press out fat of the stearine, and so get an oil containing 
too much stearine to be useful as a substitute for butter. In other 
words, by checking the process of crystallization at a point when all 
the material we wish to extract is still fluid we render this extraction 
certain and easy. 

(). 18. I see by the defendant’s expert deposition, namely, Pro- 
fessor Barker, that Professor Barker offers as a part of his deposition 
in an answer a tabular comparison of the Meége foreign patents with 
the American patent sued upon. Will you also prepare such tabular 
comparison and supplement thereto, also the defendant's process, 
before the final closing of your deposition ? 


Cross-examination by T. S. E. Dixon: 


C. Q. 1. Without attempting to express an appreciation of 
326 the remarkable ingenuity with which you have arrived at 
the opinion expressed by you that Mége’s foreign patents nor 
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either of them do not even “suggest” the invention set forth in 
Mége’s American patent, I will call your attention to the first of the 
three points of alleged difference mentioned by you, to wit, the pre- 
liminary crushing of the fat, and will ask you if you personally 
have ever crushed or attempted to crush fat under millstones ? 

A. I have not. 

C. Q. 2. Have you ever seen it done or attempted to be done? 

A. I have not. 

C. Q. 3. Are you aware that when the attempt is made to crush 
fat between millstones that the fat quickly gives the face of these 
stones a coating of grease, so that they slide upon one another, thus 
impairing their efficiency for that purpose? 

A. I am not aware of any such action. 

C. Q. 4. You are not aware of it because you never have tried it, 
but what is your opinion as a practical expert as to the probable ac- 
tion of the fat and millstones in such case in practical industrial 
operations upon a commercial scale ? 

A. I do not claim to bea practical expert with reference to mill- 
ing, but my general knowledge would lead me to suppose that not- 
withstanding the greasing of the stones the fat would be carried for- 
ward between them by centrifugal force and would have its tissue 
torn up and its cells completely bruised, as the patent states. 

C. Q. 5. Can you form any conjecture why other expedients have 
been so generally and universally adopted throughout the country 
for crushing fat instead of this, which you deem such an admirable 
arrangement for doing the work, but which to your knowledge has 
never been adopted nor even tried in this country ? 

A. I can suggest several reasons. In the first place, the machine 
known as a hasher is, [ believe, much cheaper and more easily put 
In operation than a pair of millstones. In the second place, it takes 
much less power to drive in proportion to the work accomplished ; 
and, thirdly, would ocevpy much less space. Any one of these 

reasons would, I think, be sufficient to induce any one in 
327 ~— fitting out an establishment to employ hashers instead of 

millstones to effect that minute comminution of the fat which 
is stated as the object in view in this patent. 

C. Q. 6. And finally, and really, did you not state in your former 
deposition that the modern hashing machine made a more perfect 
comminution of the fat ? 

A. I think it is quite probable that it may do so, but asI have 
never experimented with a millstone I am. unable to make: any posi- 
tive assertion as to this point. 


Counsel for defendant refers to answer to C. Q. 36 in Professor 
Morton’s former deposition. 


Adjourned to September 9, 1884, at 10 a. m., same place. 


Cross-examination of Professor Henry Morton by T. S. E. 
Dixon, Esq., resumed : 


C. Q. 7. Professor, did you not, in your former deposition in this 
ise, In passing upon the question of infringement by the defend- 
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ants in their process of the complainants’ patent, set forth that the 
more complete subdivision of the fat by the modern hashing was, 
in your theory, an equivalent for the use of the gastric juice set forth 
in the patent but omitted by the defendants ? 

A. To the best of my present recollection, the ground that I took 
in this connection in my previous testimony was that the omission 
of the treatment of the gastric juice in the process of the defendants 
was compensated by two things, one being the finer hashing or com- 
minution, and the other a probable slight increase in temperature. 
I say probable because the patent does not limit the temperature, 
but yet, I think, contemplated a temperature somewhat less than 
120° to 130° Fahrenheit, which I understand to be that employed 
by the defendants. 

C. Q. 8. The means set forth in the patent for effecting the com- 
minution of the fat are millstones. It now appears that when you 
made the comparison between the means used by the defendants and 
the means set forth in the patent for effecting this comminution you 

had no knowledge as to the operation of the means set forth 
328 inthe patent for this purpose or as to how well or ill they 

vperated, and that you now have no knowledge of the sub- 
ject, but “ suppose that, notwithstanding the greasing of the stones, 
the fat would be carried forward between them by centrifugal force 
and would have its tissue torn up and its cells completely bruised, as 
the patent states.” Are you in the habit, as an expert, of making 
such careless statements upon vital points in the case when the exi- 
gencies seem to require it? 


(Complainants’ counsel suggests to defendants’ counsel that he 
would perhaps be better able to interrogate the witness without ex- 
hibiting his unpleasantness and sensitiveness in his questions if he 
would post himself slightly on the different styles of addressing the 
grinding surfaces of millstones.) 


A. In the first place, I am by no means prepared to admit that in 
the presént case I have either made any careless statements or any 
statements, careless or otherwise, dictated by the exigencies of the 
case. The suggestion of the counsel for defendant is one of those 
against which might well be quoted the famous motto of the Order 
of the Garter. As to these statements to which reference has been 
made, and which counsel fer defendants does not appear to under- 
stand, I will, for his benefit, explain as follows: have neither 
formerly claimed, nor do I claim at present, any knowledge as to 
the action of millstones in grinding fats, beyond the statement in 
the patent, which I assume to be true in the absence of any testi- 
mony to the contrary, namely, that under millstones all the cells 
of the fatcan be completely bruised. Assuming this to be true, it 
also seems to me highly probable that the modern hashing machine 
should effect a vet more perfect comminution of the fat, since from 
its mode of action it would almost certainly not only bruise but in 
most cases also break the fat cells, and thus render relatively use- 
less the slight treatment with gastric juice, namely, the addition of 
about two per cent. of said gastric juice, indicated in the patent. 
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With this explanation, I fail to see anything in the slightest degree 
hasty, inconsiderate, or otherwise than entirely consistent in all that 
I have said on this subject. 
029 C. Q. 9. You have now passed from the certainty of your 
statement in the former deposition to what seems to you 
“highly probable ;” but even assuming it to be true, namely, that 
under millstones “ all the cells of the fat can be completely bruised,” 
take this in connection with your statement in your former deposi- 
tion in answer to C. Q. 131, that in the use of the modern hasher 
“there would undoubtedly be a good many fat globules whose cells 
would escape rupture, and likewise portions of connective tissue,” 
does it not appear rather of a hazardous probability upon which to 
base such a decisive and positive opinion that the defendants are 
infringing upon complainants’ patent because of the equivalency 
mentioned ? 

A. In the first place, it is purely an assumption of defendant’s 
counsel that my opinion as to the fact of infringement, or, in other 
words, the equivalency of defendant’s process to the process of the 
patent in suit, rests solely on the point in question. As I have 
already stated in a recent answer, I have considered the use of gas- 
tric Juice as substituted in defendant's process not only by the finer 
comminution, but also by the higher temperature employed. Aside 
from this, however, I do not think that the statement just quoted, 
namely, that some fat globules might escape rupture and some por- 
tions of connective tissue likewise, is at all inconsistent with the 
opinion that most of the fat clobules would be ruptured, and that 
the comminution on the whole would be more perfect with the 
modern hasher than with the millstones, even though the latter did 
completely bruise all the cells, which complete bruising might be 
consistent with a failure to rupture any of them and a failure to 
theroughly break up the many portions of connective tissue. 

C.Q. 10. Am I to understand from the first part of your above 
answer that you now abandon the position that the “ probably” 
more thorough crushing of the hasher over the use of the millstones 
is an equivalent for the use of gastric juice, or do you still maintain 
the position, although based upon what now appears to be an as- 
sumption on your part? 

A. I abandon no position, but decline to assume the position sug- 

gested by you in your previous: question, namely, that the 
330 more perfect comminution is the only substitute in defend- 

ant’s process for the employment of gastric juice, as di- 
rected in the patent. I still maintain the position which I have 
held all along that this more perfect comminution is one of the two 
equivalents in defendant’s process which takes the place of the em- 
ployment of gastric juice, as directed in the patent, and this I do 
with neither more nor less positiveness than before. All my state- 
ments on this subject having been expressed as opinions founded on 
the best of my knowledge and belief. 


Recess. 
C. Q. 11. Rolls and millstones reduce the fat by crushing it; a 
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hasher, however, operates by slicing the fat with its revolving 
knives. Is it not also rather a remarkable position for an expert 
to take that, comparing the operation of the hasher on the one hand 
and of therolls on the other hand with the operation of the millstones, 
the assertion is made, substantially, that there is no difference in 
the eye of the law between the use of the hasher and the millstones, 
but that there is a vast difference between the use of the rolls and 
the millstones, although the operation of the millstones with which 
the comparison is made or its attendant difficulties is admitted by 
the witness never to have been witnessed or examined by him, or 
the comparative degree of excellence of work tested by him in any 
manner whatever ? 

A. If your question is intended to represent a purely hypothetical 
case, not founded on any of the facts proved in the present contro- 
versy, I can only say that your statement of it is, to my mind, so 
indefinite that I am quite unable to come to any conclusion as to 
whether there would or would not be anything remarkable about 
the matter inquired of; if, on the other hand, this question is in- 
tended to represent the facts and statements heretofore developed in 
the present case it is so full of inaccuracies or omissions that, with- 
out correcting these, any attempt to answer would be misleading. 
Thus, in the first place you say rolls and millstones reduce the 
fat by crushing it. This I consider to be manifestly incorrect. 

Rolls or rollers reduce fat so far as they may effect its re- 
v3l = duction by crushing, but millstones, on the contrary, operate 

by an entirely different action, which is known as grinding. 
Without claiming to be an expert in milling and without claiming 
to have made any experiments in the grinding of fat with mill- 
stones, I at least know this, that when millstones are used in the 
ordinary manner one of them is at rest while the other, placed close 
to and face to face with it, rapidly rotates; that the adjacent surfaces 
are corrugated in various ways, and that any substance introduced 
through the center of the upper stone is caught by the revolving 
one and rapidly whirled around with it so as to produce a violent 
rubbing or grinding action, by which the substance so acted upon 
is broken up and bruised, or, if of a brittle character, reduced to. an 
impalpable powder, to a greater or lessextent. This action is mani- 
festly and of necessity entirely unlike the crushing action developed 
by passing a substance between rollers. This correction being 
made, it should then be understood that it is asserted in one or 
another of the various patents now under consideration that the 
crushing of fat between rollers only so breaks it up as to secure a 
thorough washing, and that when a complete crushing is required 
the substance, after being coarsely crushed by rollers or cylinders, is 
then allowed to fall under millstones, which completely bruise all 
the cells. Then, again, it is to be remembered that the hasher, as 
you have correctly stated, operates by slicing the fact with revolving 
knives, and that these knives move with great rapidity in a closed 
cylinder, in close proximity to fixed blades, between which and the 
revolving knives a shearing action takes place. Finally, to this we 
must add that in those patents where the grinding between rollers 
29—253 
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is referred to no suggestion whatever is made as to any more com- 
plete breaking up of the fat than would be necessary to assist in a 
thorough washing, and that, on the other hand, in the later patent, 
which refers to the use of millstones, it is distinctly stated that after — 
the coarse crushing the fat is to be treated under millstones, which 
completely bruise all the cells. 

Finally, it should be borne in mind that the hashing machines 
were well known at the date of the last-mentioned patent. Under 

these conditions I think it is a perfectly logical and, indeed, 
302 the only intelligent position for an expert to take, that the 

crushing between rolls referred to in .certain patents is an 
entirely different operation from either the grinding between mill- 
stones until all the cells are bruised or the pulverizing in a hashing 
machine, and also that the grinding under millstones and pulveriz- 
ing with a hasher are substantially identical or equivalent treat- 
ments, in so far as the minute comminution of the fat is concerned, 
and differ only in degree, even though said expert admits that, while 
he is familiar from personal experience with the action of the hasher 
and the crushing between rolls, he has no experience in the grind- 
ing of fats under millstones. 

C. Q. 12. Is this all the explanation you have to make regarding 
your assumption of this position ? 

A. I do not regard my last answer as an explanation of anything, 
but simply as a correction and completion of an imperfect statement 
of the facts which already appear in the present record, and I do 
not consider that any explanation is needed of the position taken 
for the opinion expressed by me in view of the facts as they appear 
in this record already. 

C. Q. 13. Although you professedly know nothing about the op- 
eration of millstones upon fat, are you prepared to say that the fat 
would not fill the grooves between the corrugations you have men- 
tioned upon the face of the stones and so as to cover with grease the 
surface of the stones in contact ? 

A. I am prepared to say that, in face of the positive assertion of 
this patent and in the entire absence of any proof to the contrary, 
I do not believe that any such action as you mention would take 
place to such an extent as to prevent the accomplishment of the 
result mentioned in the patent, namely, the complete bruising of all 
the cells. The stones would undoubtedly be covered with grease 
and the grooves more or less filled up with fat, but this condition 1s 
perfectly consistent with their accomplishing all that is here claimed. 
In an ordinary millstone the surface of the stones during their op- 
eration are covered with flour and the grooves in them, to a great 
extent, filled with the same, and for all this they grind the grain 

most efficiently. ; 
J3d C.Q. 14. And in like manner, I suppose, you would say 
that when a soft substance like fat falls between such greasy 
millstones it is in no sense whatever “ crushed ?” 

A. Not by any means. The term crushing might be used in a 
multitude of senses, one of which would manifestly be synoymous 
with a complete bruising of every cell spoken of in the fat. Whac 
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I do mean is that the grinding action of the millstone would be a 
practically and substantially different thing from the crushing be- 
tween rollers, such as is described in certain patents which have been 
referred to in this case. 

C. Q. 15. The use of rolls, millstones, and hashers were all known 
at the time of the patent as implements to be used in the reduction 
or subdivision of fats, were they not ? 

A. Not millstones, as far as | am aware. Rollers have been men- 
tioned in the foreign Mége patents, and hashers were, I believe, in 
more or less general use for fat and fatty substances. 

C. Q. 16. You state that in the foreign patents it is asserted that 
the “crushing of fat between rollers only so breaks it up as to secure 
a thorough washing.” ‘Take, for example, the Bavarian patent. I 
refer you to the passage in that patent upon this topic which reads 
as follows: “Ist. Washing and crushing.—The crude fat is exposed 
to a jet of cold water between the conical cogs on two iron cylinders. 
It is finely subdivided by the current of water and the pressure and 
falls thence into a tank, where a current of cold water completes the 
was'ing.” Professor, is there not here, as expressed both in the title 
and in the body of the paragraph, provision made not only for the 
washing but also for the crushing or finely subdividing of the fat 
by the current of water and the pressure as the fat passes through 
the conical-toothed cylinders ? 

A. Not as I understand it, for the following reasons: In the first 
place, though I do not myself understand German, I have been in- 
formed by those who do that the word “finely,” in the assumed 


quotation contained in your question, is an addition unwarranted 


by anything in the German text of this patent, which contains no 

word or expression which suggests that the subdivision spoken 
334 ~~ of is a fine one; even if this word, or its equivalent, did exist 

in the original, I should say that the fineness of subdivision 
was only that required for thorough washing. I think that taking 
the entire paragraph together it is perfectly manifest that the opera- 
tion here contemplated is simply one of washing to which the crush- 
ing is an adjunet or aid. In addition to this there are two other 
practical reasons: If the fat was so thoroughly crushed as to have its 
ultimate cells bruised and separated in contact with water such an 
emulsion would be formed that I do not believe that it would be 
possible to accomplish the washing at all. The water containing 
animal matter in solution would form an emulsion from which the 
fat would not separate within any reasonable time. In the second 
place, in numerous experiments which I have tried in crushing the 
fat between rollers, it has been impossible to accompli-h any thorough 
breaking up or comminuting of the iat, bat only such a crushing 
and subdivision as would render a thorough washing easy. 


Adjourned to September 11th, at 10 a. m. 


: SEPTEMBER 11TH—10 a. m. 
Adjourned to Septetnber 12th, at 11 a. m. 
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SEPTEMBER 12rTH. 

Met pursuant to adjournment. 

Counsel present, as before. 

C.Q. 17. Then, in your beautiful theory of the utter inadequacy 
of the Mége foreign patents, it makes no difference in the passage 
just quoted whether the word “ finely” is properly there or not, so 
far as the final result is concerned ? 

A. Iam not aware that I have propounded any theory such as 
you have mentioned, but as a matter of intelligent interpretation of 
the language of these patents I think that the only effect of intro- 
ducing the word “ finely” is to somewhat impair the clearness of the 
statement as it exists in the originals. 

©. Q. 18. And that it makes no difference so far as the final result 

is concerned ? 
335 A. It makes no difference in this sense, that even if the 
word were present any intelligent interpretation of the entire 
passage would still leave the meaning the same as if the word were 
not there. In other words, it would leave the description as I have 
explained it to be, that of a method whose sole object and result was 
a thorough washing of the fat. 

C. Q. 19. So far as washing the fat'is concerned, it has been readily 
enough done, as already detailed in this case with reference to the 
practical industrial operation in this country, by simply applying 
water to the fat and washing it before it is ran into the hasher, ts it 
not ? 

A. Under the modified conditions set forth in the American pat- 
ent and followed in the commercial application of the same, the very 
thorough washing set forth in the foreign patents is unnecessary, 
and,as you correctly state, has not been resorted to. 

C. Q. 20. And as far as the crushing is concerned, have you not 
admitted in vour former deposition that a fine comminution of the 
fat had been practiced in the arts,and has it not appeared in con- 
nection with that deposition that the importance of a fine comminu- 
tion as a condition attendant upon artificial digestion was well 
known and understood at the time Mege took out his patent in 
1869 ? 


(Complainants’ counsel instructs the witness that he has the right 
to insist that defendant’s counsel shall point out jo him such clause 
or portion of his previous deposition as defendant’s counsel refers to 
in his question, if he desires.) | 


A. As I have not seen the deposition in question since it was origi- 
nally made, about a year ago, I can only answer questions in refer- 
ence to it in a general way,unless the specific passage is presented 
to me. I should therefore reply to this question as presented that 
thorough comminution of fats prior to their rendering at tempera- 
tures about that of boiling water was well known in the arts prior to 
the invention of Mége. Prior to this invention, however, nothing 
was known in the arts as to the use of gastrie juice in connection 
with the rendering of fats. The artificial digestion of animal mat 
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ter by gastric juice was, however, known to chemists and physi- 
836 _ ologists, and it would be, of course, manifest to every one that 

such gastric digestion might take place more rapidly when 
the material acted upon was finely comminuted, but I am not aware 
that any such fine comminution had ever been suggested in connec- 
tion with the treatment of fats for the extraction of their greasy sub- 
stance, either in scientific works or in connection with the art of 
rendering fats. What I have just stated is, I believe, in substance 
what I have previously stated in my earlier depositions in this casee 


(Counsel for defendant states that he referred to the following 
from the former deposition of the witness: 

“C. Q. 90. Passing now to the second step set forth by Mége in 
this patent, entitled crushing, please state whether or not this mi- 
nute subdivision of the fat was ever practiced in the art, especially 
where pure fats were sought for perfumery or other uses, prior to 
the time of Mége’s invention. 

“A. It was.” 

Also the following passage from Dr. E. R.Carpenter’s Physiology, 
published in 1853, cited in C. Q. 20: “ The importance of the pre- 
vious state of minute division and incorporation with aqueous fluid 
in promoting the operation of the gastric solvent has been already 
dealt on.” And the following from the answer to C. Q. 21, inquir- 
ing into the conditions under which artificial digestion should be 
conducted : “ These conditions wuld secure artificial digestion, and 
the same would be the more rapid as the comminution of the digest- 
ible material was more complete.”) 


C. Q. 21. I suppose, Professor, that, although Mége states that his 
invention “ is the result of physiological investigations,” and although 
the importance of a minute comminution of the material to be arti- 
ficially digested was well understood, and although, as you have 
stated in answer to direct question 2, in the foreign patents this pro- 
cess, involving an artificial digestion, was an essential and vital 
feature,” and although the mere washing of the fat is done daily in 
industrial operations by the simple application of water in wash- 

ing, yet, nevertheless, in the foreign patents—for example, in 
337 the Bavarian patent—in the paragraph already cited, entitled 

“ Washing and Crushing,” you assert that Mége only intended 
a complete washing, and the crushing and subdividing the fat which 
he directs in that paragraph is by the inference which you attempt 
to force into its language to be ignored or to be limited arbitrarily 
to only just so much crushing and subdividing as would enable the 
fat to be washed ? 

A. As your question covers a pretty wide ground, I think my best 
way of answering it is to state in a philosophical sequence what I 
understand myself to have stated from time to time in the present 
case in reference to the subject enquired about. In the first place, 
when Mége says that his invention is the result of physiological in- 
vestigations I understand him to refer to his experiments on cows 
deprived of food, under which circumstance he found that they con- 
tinued to yield milk retaining butter fat, and at the same time lost 
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the fat located in various parts of their bodies. This observation 
led him to believe that there was some method by which the cow, 
earrying on a physiological process, was able to convert her fat into 
butter fat, and he further proposed to imitate this physiological proc- 
ess by a mechanical and chemical one which should secure, to a 
greater or less extent, the same result by a process more or less anal- 
ogous to that carried on by the cow. In this process, founded, as 
above indicated, on a physiological investigation, the first great step 
was to get the pure fatty matter free from the animal tissues enclos- 
ing it, without imparting to it any offensive taste or smell. This 
was accomplished in the cow by a pliysiological process of some sort, 
but one which neither Mége nor any one else, as far as [ am aware, 
has ever explained. Certainly the process carried on by the cow can 
be in nowise similar to that which Mége proposes to use. In other 
words, the cow assuredly did not free her fat from its animal tissues 
by comminuting and digestion with gastric juice; she did not chew up 
her own fat and then digest it in herown stomach. There 1s, there- 
fore, manifestly no claim of any close analogy between the physiolog- 
ical process and the chemical and mechanical one which Mége pro- 

poses to substitute for it at this stage. What he proposes to do 
338 is to liberate the fat from the tissue by rendering the latter 

soluble by an artificial digestion which should convert its 
various insoluble constituents into soluble products. To accomplish 
this result he realized that, in the first place,a very thorough wash- 
ing must be effected in order to remove every trace of blood and 
other material subject to rapid putrefaction, which would be likely 
to develop offensive odors during the process of gastric digestion. 
The gastric digestion being depended upon entirely in these foreign 
patents, a large amount of gastric juice is directed to be used and 
the temperature is strictly limited to animal heat, so as to secure the 
greatest efficiency for this digestive action. Under these circum- 
stances, while it was well known, no doubt, by Mége, as well as by 
others conversant with the facts of physiology and chemistry (as I 
have already stated), that gastric digestion would be facilitated by a 
minute comminution of the animal matter to be acted on, it was, no 
doubt, also known to him that a minute comminution of fat was 
unnecessary in order to secure the complete conversion of the mem- 
brane contained in it into soluble products by the action of gastric 
juice in such quantities and of such a composition as he directed to 
be employed. 

Mége also no doubt knew that any attempt to obtain a very fine 
comminution by crushing between rollers would be a failure, and, 
moreover, that it would be impossible to combine a successful wash - 
ing with a very fine comminution for the reasons which I have 
alluded to in a previous answer, namely, the tendency of fatty sub- 
stances to form permanent emulsions with water containing 
gelatinous animal matter in solution. Knowing all this, it is 
perfectly plain to me that he intended to describe exactly what his 
words, without any forced interpretation or the introduction of addi- 
tional words, clearly express, namely, that the fat was to be thor- 
oughly washed by the aid of such a crushing between rollers as 
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would be practical and useful for securing a thorough washing, and 
that it is only an ignoring of the plain meaning of the descriptions 
found in these foreign patents, or a strained interpretation, aided by 
the introduction of wcrds not present in the originals, that any 
339 one can reach the conclusion that such a complete comminu- 
tion as is indicated in the American patent is contemplated 
or limited in any or all of these foreign patents. 


Recess. 


C. Q. 22. And, although Mége was thus well aware that the gas- 
tric or artificial digestion was greatly facilitated by crushing and 
subdividing the fat, yet when he directed this to be done in the 
passage cited he had no intention of thus facilitating the artificial 
digestion ? 

A. I think that if any one will read the entire passage in the 
Bavarian patent which is headed “ washing and crushing,” and also 
the first lines of the succeeding passage, headed “ artificial diges- 
tion,” he will see clearly that the washing and crushing referred to 
is simply such a washing and crushing as is required to thoroughly 
cleanse the fat and prepare it for the subsequent process of artificial 
digestion by removing from it such materials as would be the cause 
of injurious results during that process of digestion, and that no 
indication is there given of an intention on the part of the patentee 
to carry the crushing indicated any farther than would be necessary 
to secure such thorough cleansing. ‘This conclusion is in nowise 
modified by supposing that Mege was aware of the fact that diges- 
tion was facilitated by the comminution of the animal matter acted 
upon, — I have already explained, as he no doubt knew that as far 
as this digestion was concerned it could be thoroughly effected 
under the conditions he prescribes without the aid of any more 
thorough breaking up of the fat than that which was required for 
its complete cleansing, and he no doubt also knew that an attempt 
to carry the breaking up or comminution further would simply 
introduce difficulties and complications which it was desirable to 
avoid. 

©. Q. 23. Then, although Mége was well aware that his artificial 
digestion would be greatly facilitated by acrushing and subdividing 
of the fat, yet as part of your theory of the case you assert that 
Mége didn’t have this fact in mind or in view when he directed this 
crushing and subdividing of the fat preliminary to his artificial 
digestion ? 

A. As your question stands it contains a series of state- 

340 = ments, none of which are, in my opinion, correct. In the first 
place, I have not stated nor am I now prepared to admit that 

“ Mége was well aware that his artificial dieestion would be greatly 
facilitated by a crushing and subdividing of the fat.” This state- 
ment, as I understand it, means that Mége was aware that his pro- 
cess would be improved if he carried the crushing and subdivision 
of the fat toa point much beyond that necessary for thorough cleans- 
ing, as set furth in the patent itself. Now, this I do not think is true, 
nor have I anywhere admitted that such was the case; on the con- 
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trary, I have pointed out that Mége probably knew that for the exe- 
cution of the process as he then proposed to conduct it any greater 
crushing and subdivision than was necessary for washing would be 
at least useless and probably injurious. What I have previously 
stated and would now reiterate in this connection is that Mége no 
doubt knew that artificial digestion was, asa general thing, facili- 
tated—that is, made more rapid—by a very fine comminution of the 
animal matter acted on, but this is, of course, a totally different 
thing from the assertion that he knew such a fine comminution to 
be beneficial if combined with the other conditions of the process 
here set forth. In thie second place, you ask me if, as a part of my 
theory, I assert that Mége did not have this fact in view when he 
directed this crushing and subdivision of the fat preliminary to his 
artificial digestion. In this query the assumption is made that 
the crushing and subdivision mentioned in the Mége patent would 
be a crushing and subdivision finer than that necessary for complete 
washing, and therefore a subdivision beyond anything mentioned 
in this patent. Such an assumption is, in my opinion, quite incor- 
rect. In reply, then, to your question, having pointed out these 
errors as I consider them, I would say that Mége was not aware 
(nor do I believe it to be a fact) that his process of artificial diges- 
tion indicated in this patent would be facilitated bv any crushing 
or subdivision more complete than that necessary for cleansing the fat, 
and that I assert that Mége in all probability did have in mind this 
fact, namely, that such minute subdivision would not facilitate his 
process when he directed that the crushing and subdivision should 

be such as to secure a thorough washing and nothing more. 
J41 C. Q. 24. Without attempting to follow you through a mass 

of theoretical distinctions I will ask you if “crushing and 
subdividing ” are not good English words, having a well understood 
meaning, regardless of any assumption as to the relative degree of 
the fineness of the work performed. 

A. They have undoubtedly well-recognized meanings, such mean- 
ings having, however, no limitation or indication whatever as to 
the extent of the crushing or subdivision which may be referred to, 
so that this limitation or indication must in all cases be supplied 
by their context, direct or remote. 

C. Q. 25. Passing to the second point of difference you have as- 
serted between the American and foreign patents, you stated, in 
answer to C. Q. 20, that “ prior to this invention, however, nothing 
was known in the arts as to the use of gastric juice In connection 
with the rendering of fats.” Then this use of gastric juice in the 
artificial digestion of fat was a very novel feature in the Mége for- 
eign and American patent, was it not? 

A. It was a novel feature when first announced by Mége, but after 
that it became part of the art, and in that sense was not novel at 
the date of the later patents. 

C. Q. 26. This novel feature which appears in all of Mége’s pat- 
ents was original with him, was it not? 

A. It was. 
C. Q. 27. Mége states that his invention “is the result of physio- 
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logical investigations.” Are you prepared to assert that in thus de- 
vising such a novel process in the arts Mége made no physiological 
investigations or consultation of authorities regarding digestion, 
both natural and artificial, that he might ascertain if possible the 
potent force which effected the work and the necessary conditions 
of temperature, etc., necessary to be observed to secure success ? 

A. On the contrary, I take it for granted that he consulted authori- 
ties and made experiments on this subject, and that in fact he con- 
tinued such experiments up to the time when he took out his 
American patent, and possibly later. 


(The last part of the above answer objected to as a mere as- 
sumption and irresponsive to the question.) 


342 C. Q. 28. Although it is a question merely of nomenclat- 

ure, the fact and the thing itself being undisputed, am I to 
understand by your answer to direct question 13 that an artificial 
digestion effected by gastric juice taken from the body of an animal 
and conducted at the same temperature is not a physiological opera- 
tion nor one within the domain of the physiologist ? 

A. Bearing in mind that questions of nomenclature may in certain 
cases become quite as important as questions of fact, | would reply 
that my statement in answer to question 13 does not perhaps go 
quite as far as your present question suggests, as I am there speaking 
of an artificial gastric juice, only a very small part of which is ob- 
tained from the body of a living animal, but aside from this pre- 
vious answer I will nowstate that as | understand it the words phy- 
siological process are only correctly used to a process which goes on 
under the influence of organized living tissues, and are incorrectly 
applied not only to such an artificial digestion as that set forth in 
the Mége patent, but even to a digestion performed by means of 
gastric juice wholly obtained from the body of a living animal. 
Such a process, while not a physiological process, is of course closely 
related to physiological processes, and of course comes under the 
domain of physiology. More strictly speaking, it would come into 
the domain of physiological chemistry—that is, that department of 
chemistry which is related to physiological actions. 

C. Q. 29. And the action of the gastric juice from the stomach of 
an animal in the artificial digestion is a physiological action and 
within the domain of the physiologist, is it not? 

A. It is not a physiological action, as I have already explained, 
but is within the domain of the physiologist just as the purely me- 
chanical actions by which the heart pumps the blood through the 
circulating system is within the domain of the physiologist, though 
it is in no respect a physiological process. 

C. Q. 30. I will refer you to the account of Dr. Beaumont’s ex- 
periments in digestion with the soldier St. Martin, given in C. Q. 20 
of your former deposition, covering the digestion of blood within 

and without the stomach with gastric juice taken from the 
343 stomach. After detailing a number of such experiments the 
following is stated : 

“A similar piece of beef was at the time of the commencement 
30—253 
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of the experiment suspended in the stomach by means of a thread. 
At the expiration of the first hour it was changed in about the same 
degree as the meat digested artificially, but at the end of the seeond 
hour it was completely digested and gone [un other experiments 
Dr. Beaumont withdrew through the opening into the stomach some 
of the food which had been taken twenty minutes previously, and 
which was completeiy mixed with the gastric juice. He continued 
the digestion which had already commenced by means of artificial 
heat in a water bath. In a few hours the food thus treated was com- 
pletely chymified. The artificial seemed to be but little slower than 
the natural digestion.” Now, Professor, do | understand you to as- 
sert that in your nomenclature in the above-quoted experiments, in 
which the digestion was in both cases effected by the action of the 
vital animal fluid, that in the one case the digestion was effected by 
physiological action, but not at all in the other case ? 

A. In the first place, allow me to call attention to the fact that you 
have only quoted one-half of the first comparative experiment as 
given by your author, the previous half showing that when a sitni- 
lar piece of meat to that which in the stomach disappeared in two 
hours was treated with gastric juice in a water bath it was only com- 
pletely digested after the lapse of ten hours. Aside from this, how- 
ever, and supposing the experiment to have been absolutely identical 
in all the observed results, whether they were performed inside or 
outside of the living body, it would still be true that only that one 
which was conducted in contact with the living tissue of the man 
was, properly speaking, a physiological action. As to the vitality 
which your question claims for the gastric juice, [am not aware that 
any such property has been shown toexist in it. On the other hand, 
[ find in one of the most recent text books on physiology, namely, 
that of Dr. M. Foster, of London, McMillan & Co., 1878, page 194, 
the following language in reference to pepsin, which is the actual 
principle found in gastric juice and essential to its digestive action. 
| should also observe that the effect of gastric juice on animal mat- 

ter is to convert it Into peptone : 
344 * Peptone closely resembling it, if not identical with that 
obtained by gastric digestion, may be obtained by the action 
of strong acids, by the prolonged action of dilute acids, especially at 
high temperature, or simply by digestion with superheated water 
in a pepsin digestion.” 

The roll of pepsin, therefore, is only to facilitate a.change, which 
may be effected without it. | 

C. Q. 51. For brevity L only quoted sufficient from the articles 
cited in your former deposition to indicate the character of the action 
in the two cases and to illustrate the distinctions in your nomenclat- 
ure where you take issue with Professor Barker. Reference may 
be made to the entire article, which appears at length already in 
the record of the case. You have stated that this artificial di- 
gestiun was “an essential and vital feature” in Mége’s foreign 
parents. Then do you accept the logical conclusion that if a manu- 
facturer in one of these foreign countries conducted the process as 
set forth in these foreign patents, with the single exception that he 
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omitted altogether the artificial digestion, and instead rendered the 
fat ata temperature ranging from 120° to 130° Fahrenheit, that such 
manufacturer would not be working the Mége invention thus pat- 
ented ? 

A. Your question calls for a strictly legal opinion, and I therefore 
answer it with hesitancy. As I understand this subject, the infringe- 
ment or non-infringement, or, in other words, the use or non-use of 
the invention in the hypothetical case stated in your question, would 
depend largely upon the wording of the claims. If these claims 
were so stated that all of them included this artificial digestion, then 
it is my impression that such claims would not be infringed, or that 
the invention as so claimed would not be practiced. If, however, 
the claims were otherwise expressed, then, under the conditions of 
the hypothetical case as I understand it, all the parts of the patent 
might be infringed by the practicing of the invention in all other re- 
spects except this. 

C. Q. 32. The question is a simple one. You were asked on the 
direct examination in your former deposition to give an opinion on 
the question whether the process worked by the defendants was the 

same as the process set forth in the patent. Now, I ask you 
345 to express your opinion whether you would regard the manu- 

facturer in the case I have put as working the invention set 
forth in Mége’s foreign patents, and, for example, in England under 
the claim in the English patent for “ treating suet substantially by 
the means and in the manner hereinbefore deseribed.” 

A. In reply to this specific question I should say that, as far as 
this part of the process is concerned, the. rendering of fats by follow- 
ing the directions of the English patent, with the substitution of a 
heating to 120° F. to 130° F. for the treatment with gastric juice indi- 
cated in that, patent, would not be the employment of the invention 
as there set forth and claimed in the claims as stated by vou. 


(Witness here presents the table of comparison between Mége for- 
eign and American patents and defendant’s process called for in di- 
rect question.) : 

(Counsel for complainants requests the notary to mark the same 
for identification.) 

(Same marked.) 
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A. F. SMITH, 
Notary Public. 
September 12, 1884.” 


Adjourned until September 13, 1884, 10 o’clock a. m. 


Prof. Henry Morton’s examination continued: 


C. Q. 33. You have asserted that there is a distinction between the 
American and foreign patents betause you find different proportions 
or quantities of gastric juice in the artificial digestion set forth in the 
patents. Does not the gastric juice exert a digestive action in both 
cases ? 

A. It undoubtedly exerts a digestive action when made and used 
as directed in the foreign patents, and it may exert a slight one when 
made and used as directed in the American patent. In the latter 
case, however, the action must be exceedingly small, both on account 
of the small quantity of the gastric juice employed and its feeble 
character. 

C. Q. 34. But has it not appeared.in your former deposition that 
a very minute quantity of gastric juice is capable of acting upon a 
large quantity of material, and without material diminution of its 
power, per example in Kirk’s Physiology, which you consider a 
good authority, and which is quoted in cross-question 20 as follows : 
“And that pepsin acts in some such manner appears probable from 
the very minute quantity capable of exerting the peculiar digestive 


‘action on a large quantity of food and apparently with little diminu- 


tion in its active part.” Also your testimony in that deposition as 
follows: “ Cross-question 24. Piease explain what is termed the ‘fer- 
ment action’ of the gastric juice-upon substances with which it is 
brought in contact in the stomach. <A. This ferment action belongs 
to a class of actions denominated catalytic, of which we have numer- 
ous examples, both in inorganic and organic chemistry. It may 
be described in general terms as a chemical action between two 
or more substances, brought about by the presence of a third, which 

third body may or may not enter into the reaction, but, 
348 whether it does or not, remains itself unchanged at the end 

and does not seem to suffer any loss or diminution. * * * 
Similarly when a portion of material known as pepsin, and which 
may be separated from gastric juice, is brought in contact with some 
such animal matter as meat, the white of an egg, or the like, together 
with a quantity of dilute hydrochloric acid, the animal matter re- 
ferred to will gradually dissolve, being converted substantially into 
compounds known as peptone and para-peptone,and this action will 
continue indefinitely, a given amount of pepsin being able in this 
manner to convert any amount of such animal matter, provided the 
products of the change are removed and the supply of dilute acid 
maintained. For this reaction the temperature must be maintained 
within moderate limits, not going very much above 100° Fahrenheit 
or us low as that of freezing. During this action the pepsin appears 
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neither to increase or diminish in amount nor to suffer any loss of 
power.’ 
A. It has nowhere appeared in my deposition, nor anywhere else, 
as far as I know, that a very minute quantity of gastric juice is 
capable of acting upon a large quantity of material. Your question 
and references show that you do not appreciate the difference between 
pepsin and gastric juice, which difference is of the utmost impor- 
tance in the present connection. Pepsin, which is one of the con- 
stituents of gastric juice, has, as I stated fully in the testimony you 
have quoted, a practically unlimited power of converting animal 
matter into peptones and para-peptones, provided the products of 
the reaction—that is, the peptones and the para-peptones—are from 
time to time removed and a fresh supply of dilute hydrochloric acid 
is introduced. Under these conditions a very small quantity of 
pepsin, such as is present in even the strongest natural gastric juice, 
may be caused to act over and over again indefinitely or will cause 
the conversion of a large amount of animal matter, if at the outset 
it is mixed with a large quantity of dilute hydrochloric acid; this 
however, a totally different thing from saying that a small 
amount of jastric juice will convert a large amount of animal mat- 
ter into peptones and para-peptones. Gastric juice consists of a 
mixture of pepsin with one or more various acids and water (the 
most powerful acid is hydrochloric), and if a small amount of 
349 such a mixture be used it very soon ceases to act on animal 
matter. Nothing that I have before said is in the least de- 
gree inconsistent with the above statements, but, on the contrary, 
to a great extent, what I have just said is fully stated or implied in 
the passage quoted by you, but as my attention is here specially 
drawn to the matter, I will quote from: Foster’s Physiology, ov page 
192, a passage which fully supports the views which [ have just ex- 
pressed : “ Digestion most rapid with dilute hydrochloric acid of (2 
p.c.) (the acidity of natural gastric juice). If the juice contains 
much more or much less free acid than this, its activity is visibly 
impaired ; other acids—lactic, phosphoric, ete.—may be substituted 
for hydrochloric; but they are not so effectual, and the degree of 
acidity most useful varies with the different acids. The presence of 
natural salts, especially sodium chloric, in excess is injurious. The 
presence in a concentrated form of the products of digestion hinders 
the process. If a large quantity of fibrine be placed in a small 
quantity of juice digestion is soon arrested; on dilution with a 
normal hydrochloric acid (2 p. c.), or if the mixture be submitted to 
analysis and its acidity be kept up to the normal, the action recom- 
mences.” It may be desirable here to explain that analysis is a 
process by which the peptones and para-peptones can be, as it were, 
filtered off or separated from the pepsin by the peculiar action of a 
partition made of parchment paper, which will allow the peptones 
and para-peptones to pass through, but will retain the pepsin. I 
would also explain that the two-tenths of one per cent. of hydro- 
chloric acid above mentioned refers to absolutely pure acid, and that 
where commercial acid is used we need a_ proportionately larger 
amount in accordance with the existing dilution of the acid. 
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C. Q. 35. As I understand, pepsin is the active principle or agent 
in gastric juice, which in the presence of the natural acid in the 
gastric juice produces the ferment action in digestion, and that it is 
alwevs present in gastric juice ; nor do | regard two-tenths of a 

e 


r 


ceht. of pure hydrochloric acid as a large quantity or proportion. 
distinction you seek to build up between the action of pepsin 

and the action of gastric juice, as set forth in your 
350 former deposition, not only does not appear to be supported by 

the passage you have cited from Dr. Foster’s Physiology, but 
upou the same page, in the immediate context preceding the passage, 
le makes substantially the same assertion about the power of a 
given amount of gastric juice to digest an almost indefinite quan- 
tity of fibrine under proper management, that was made in your 
former deposition regarding pepsin, as follows: “ Since, as will be 
seen, a given amount of gastric juice may by proper management 
be made to digest an almost indefinite quantity of fibrine if suffi- 
cient time be allowed, we are obliged to take, as a measure of the 
activity of a specimen of gastric juice, the rapidity with which it 
dissolves a given quantity of fibrine. The greater the surface pre- 
sented to the action of the juice, the more rapid the solution ; hence 
minute division and constant movement favor digestion.” Now, if 
vour theory be correct, that the subdivision of the fat by millstones 
in the American patent is finer than that by the use of rolls, the 
gastric juice could act better on the fat in the former case, and the 
tiner the subdivision the more digestion would be accomplished by 
a given quantity of gastric juice in a given time, would it not? 

A. At the opening of your question you state that you understand 
pepsin to be the active principle in gastric juice, which in the pres- 
ence of the natural acid in the gastric juice produces the ferment 
action in digestion, and that you do not regard two-tenths of one 
per cent. of pure hydrochloric acid as a large quantity or proportion. 
If this statement has any reference to the subject in hand it ex- 
hibits a failure to appreciate the fundamental facts of the subject of 
gastric digestion, and therefore | will briefly state them: If a por- 
tion of animal matter is placed in contact with pure pepsin—that is, 
pepsin free from any acid—no digestive action whatever will take 
place. In order that pepsin should exhibit its power in this con- 
nection a certain amout of hydrochloric or other acid must be 
present, and this proportion must not much exceed two-tenths of one 
per cent. of the water, which must also be present in very consider- 
uble quantity. This two-tenths of one per cent. of hydrochloric 
acid or its equivalent is therefore by no means a small quantity 

as compared with the pepsin, but, as nearly as I recollect, isa 
351 considerably larger actual quantity in any gastric juice, a 

larger quantity than that of the pepsin present in any gastric 
juice. It is, moreover, just as essential to the activity of gastric juice 
as is pepsin itself, and therefore, while we may say that in a certain 
sense pepsin is the active element when the hydrochloric acid is 
present, we might also say, with equal propriety, that the hydro- 
chloric acid was the actual element in the presence of the pepsin. 
That yuu fail to perceive the entire agreement between the passage 
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from Foster last quoted by me and statements’ quoted by yourself 
from my previous deposition in nowise affects the manifest fact of 
their agreement, and the passage you have quoted from Foster will 
be also perceived to contain nothing at variance with what I have 
referred to, especially when it is nivticed that this passage, as you 
correctly state, immediately precedes that quoted by me, in which 
is described the “ proper management” (by dyalysis and the addi- 
tion of hydrochloric acid) for maintaining the activity of the pepsin 
in a given quantity of gastric juice. Bearing this in mind, it is at 
once perceived that the following expression, “ since, as will be seen, 
a given amount of gastric juice may, by proper management, be 
made to digest an almost indefinite quantity of fibrine,” is entirely 
consistent with the subsequent expression, further down on the same 
page, which reads as follows: “If a large quantity of fibrine be 
placed in a small quantity of juice, digestion 1s soon arrested, or di- 
lution with the normal hydrochloric acid (2 p. ¢.), or if the nuture 
be submitted to dyalysis and its acidity be kept up to the normal, 
the action recommences.” 

In other words, this author manifestly does not stultify himself 
by asserting at the top of a page in general terms whiat he specifi- 
cally denies at the bottom. These preliminary statements of your 
question being disposed of, I now pass to its final clause, in reply to 
which I state that, under the conditions vou there state, the gastric 
juice present, if it were of an actual character, would very quickly 
saturate itself with peptones and para-peptones, and would then 
cese to act. In other words,as I have over and over again stated 

in the present case, the subdivision of the material acted upon 
302 would favor the rapidity of action of a given quantity and 

quality of gastric juice, but that with the quantity and quality 
indieated in the American patent the amount of animal matter 
acted upon by the juice would be very small, both on account of the 
minute quantity of such juice present and its small power of activ- 
ity consequent upon its composition. 


( Recess.) 


C. G. 36. The agreement between Dr. Foster and the citations’ 


from your former deposition is very manifest, notwithstanding 
“gastric juice” is spoken of in one case and “ pepsin” in the other 
case. But do I understand that you take issue with the proposition 
regarding digestion that “ pepsin” is the active principle or agent 
in gastric juice which in the presence of the natural acid in the 
gastric Juice produces the ferment action in digestion, especially in 
view of the foliowing statement in Scherlemmer’s Chemistry, which 
you have brought here to-day, and which reads as follows: “ Pepsin 
isa substance resembling mucin, and is found in the gastrie juice. 
It possesses the specific property to convert proteids in the presence 
of an acid into soluble modifications called peptones ” ? 

A. As you introduced your question by a statement which seems 
to me inaccurate and misleading, I feel called upon to correct it, in 
the first instance, before replying to the properly interrogative por- 
tion of your interrogatory. It is not a fact that, comparing the 
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statements of my former deposition and statements quoted from 
Foster’s Physiology, pepsin is referred to in the one case and gastric 
juice in the other as equivalents in the manner which your state- 
ment suggests or implies. The distinction between gastric juice 
and pepsin is clearly brought out in my previous deposition and in 
the quotations from Foster. Passing next to your question proper, 
I have no fault to find and have made no objection to the statement 
or proposition that pepsin is the active principle or agent in gastric 
juice which in the presence of the natural acids in the gastric juice 
produces the ferment action in digestion, provided such a statement 
is combined with a recognition of the equally essential character 

of the acid constituent of the gastric juice, and is not under- 
303 stood as implying that pepsin and gastric juice are substan- 

tially the same thing. Gadenteed in this way, the statement 
just quoted, though not very happy as an expression of the facts, is 
not incorrect, and substantially agrees with the more full and accu- 
rate statement you have quoted from Scherlemmer. 

C. Q. 37. It is true, is it not, as another consideration in the case, 
that no portion of the energy of the gastric juice is expended upon 
the fat proper, by which I mean the fat globules in the mass of fat, 
but it effects only the tissue in the ‘fat, the relative proportion of 
which to the fat proper has doubtless been observed by all in the 
small quantity by weight of the “ cracklings” or “ scraps” remain- 
ing after a kettle of fat is rendered ? 

A. The gastric juice has no action upon the pure fat, but — on 
the animal tissues, which constitute a relatively small portion of the 
entire mass. , 

C. Q. 38. What is the volume of a “liter” of water? 

A. The volume of a liter of anything is about one quart, or one 
thousand cubic centimetres exactly. 

C. Q. 39. Now, Professor, I’ll call your attention to the fact that in 
Mége’s foreign patents—for example, in the Bavarian patent, where 
the proportions are given—Mége directs that the gastric Juice which 
is obtained from two stomachs (pig or sheep) is applied in the diges- 
tion of one thousand kilos or kilogrammes of fat, which is in the 
proportion of 500 kilogrammes of fat to the gastric juice obtained 
from one stomach of a pig or sheep. On the other hand, in the 
American patent the gastric juice from one-half a stomach of a pig 
or sheep is contained in three liters of water. To one hundred kilo- 
grammes of fat two of these three liters are applied, making two- 
thirds of the gastric juice obtained from one-half of a stomach, or 
in the proportion of three hundred kilogrammes of fat to the gastric 
juice obtained from one stomach, whereas in the Bavarian patent 
500 kilogrammes of fat was treated with the gastric juice obtained 
from one stomach ; are these figures correct? 

A. The figures as figures are correct, but the statement with which 
you connect them is both incorrect and misleading. In neither case 

is the gastric juice referred to obtained from a stomach of a 
354 pig or sheep; all that is obtained from a pig or sheep in either 

case that is of any importance in the production of the gas- 
tric juice is the pepsin; all the rest of the gastric juice is made up of 
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water containing in solution acid or some salt intended as a sub- 
stitute for acid. It has been, I think, very completely shown in sev- 
eral preceding answers that the limit of efficiency in a gastric Juice 
does not depend upon the amount of pepsin in it, but upon the 
amount of water and acid or its equivalent with which it is min- 
gled. For this reason your statement is misleading, because it omits 
to state that in the Bavarian patent for every thousand kilos or kilo- 
grammes of fat three hundred kilos or kilogrammes of water con- 
taining the pigs’ stomachs, etc., are to be added, and that there- 
fore the amount of gastric juice would be thirty per cent. of the fat 
in the Bavarian process, while it is only two per cent. in the Amer- 
ican process. It must also be remembered that this is not the only 
process of the Bavarian patent, but is only an alternative process. 

C.Q. 40. Then, as matter of fact, is the amount of “ pepsin,” 
which is all you now suddenly regard as all that is of any impor- 
tance, together with the natural acids making up the gastric juice 
obtained from the stomach of an animal by maceration, etc., and 
applied to the fat, is in the proportion in the American patent of 
five to three applied in the Bavarian patent, while the amount of 
water appears to be much larger in the Bavarian than in the Amer- 
ican patent’ 

A. As usual, you begin your question by a misstatement in this 
‘ase under the thin disguise of a question. ‘The misstatement con- 
sists in the following: You say pepsin, which is all you now sud- 
denly regard as all that is of any importance. I have madeno such 
statement as this nor anything to warrant it, but, on the other hand, 
have stated what is precisely contrary to this assertion. Pepsin is 
not now suddenly regarded by me as all that is important in this 
connection ; but what I have stated is that all which is supplied by 
the stomach of a pig or sheep which is of value in the manufacture 
of gastric juice, as set forth in these patents, is the pepsin. The 
amount of natural acid present in the stomach of a pig or sheep, 

when properly cleansed for such use as this, is entirely insig- 
vod => nificant, and, if it were attempted to make a gastric juice 

without the addition of dilute acia or its equivalent, such at- 
tempt would be an utter failure for any practical purpose. In the 
next place, as I have already pointed out, gastric juice consists of 
two things at least, pepsin and dilute acid, which is in no respect to 
be regarded as acid and water, but as an acid mixture contain- 
ing, in the case of hydrochloric acid, two-tenths.of one per cent. of 
true acid, and with other acids other proportions. Unless both of 
these are present there is no gastric juice. To talk of the natural 
gastric Juice obtained from the stomach of a dead animal is simply 
to display ignorance of first principles. Natural gastric juice is 
always and only obtained from the stomach of a living animal, and 
where the gastric Juice is made by macerating the stomach of a dead 
animal in dilute acid or its equivalent it is simply absurd to speak 
of it as made trom the stomach of a dead animal in any way which 
excludes the dilute acid or its equivalent fro: equal rank and im- 
portance as an essential part of the product. {t would be, therefore, 
as absurd, as misleading, to say that in the Bavarian patent as com- 
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pared with the American patent the proportions of gastric juice 
were as three to five. The real and efficient proportions are, as I 
have already stated, two per cent. in the American patent, thirty 
per cent. in the Bavarian patent. 


Further cross-examination postponed to Thursday, September 
18th, at 11 a. m. 
SEPTEMBER 18th, 1884. 


Met pursuant to adjournment. 
Parties present as before. : 


Further adjourned to 1.30 p. m. 


Cross-examination of Professor Morton resumed: 


C. Q. 41. The question is a simple one, and again I ask you, Is not 
the amount of pepsin, together with the natural acids, much or 
little, obtained from the stomach of an animal by maceration, etc., 
and applied to the fat in the proportion in the American patent of 

five to three applied in the Bavarian patent, while the amount 
006 of water appears to be much larger in the Bavarian than in 
the American patent ? 

A. The subject inquired about is a simple one, though your pre- 
vious question pote vot obscured its simplicity by complex and, 
in the respects I have pointed out, inaccurate statements. It is, of 
course, perfectly plain that one of the methods of the Bavarian pat- 
ent directs the use of an amount of calves’ or pigs’ stomachs which, 
as compared with the amount of similar material directed in the 
American patent, is as three to five, equal amounts of fat being 
treated in both cases. These stomachs will contain proportionate 
amounts of pepsin, which would be practically important, and also 
proportionate amounts of such natural acids as might exist in the 
stomachs, and which would be practically unimportant. The amount 
of water directed to be used in this particular method of the Bava- 
rian patent would also equal thirty per cent. of the fat treated, while 
the amount of water in the American patent would be only two per 
cent., and when it is remembered that this water acts in these two 
patents as the solvent for acid salts, and that it is an essential con- 
stituent in all digestive actions, such actions being limited in their 
extent by the amount of such water present, its importance as a 
factor in the operation will not be overlooked. 

C. Q. 42. Do vou agree wiih Professor Chittenden in his statement 
regarding the effect of such a large quantity of water, in answer to 
direct question 9 in his deposition, as follows: “In the first place, it 
isa point well understood in physiological chemistry that the action 
of water or weakly acid fluids at the temperature of the animal body 
tends to convert cullaqueous matter of connective tissue into a body 
or bodies akin to glue or gelatine. ‘Thus in following out the speci- 
fication of the foreign patents, where the fatty matter, with its ad- 
mixture of fibrous tissue, is exposed to the action of such a large 
quantity (from 30 to 67 per cent.) of fluid, at about 100° Fahrenheit, 
I should expect to have developed and retained by the fatty matter 
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deleterious products, thus rendering the latter exceedingly objection- 
able for any delicate use.’ 
A. I agree with Professor Chittenden as far as his state- 
357 ments relate to physiological actions or those of physiological 
chemistry, because I understand him to be an expert In phiys- 
lology and phy siological chemistry, whereas, as I have stated at the 
outset, I myself make no claim to any special knowledge in those 
subjects, having only studied them in a general way in connection 
with the subject of general chemistry. As “far as my own knowledge 
goes, I should not have anticipated that the products of a gelatinous 
nature reduced by the action of a dilute acid or acidulated water 
directed to be used in these foreign natents on the coalloyed bodies 
would have remained with the fat, but I should have expected it to 
have separated out with the water material when the melted fatty 
substance was allowed to stand at rest. 
C. Q. 43. In the institution with which you are connected your 
teaching or lecturing is in the department of physies, is it not? 
A. Such lecturesas I give are on subjects connected witn physics. 
C.Q. 44. As part of your second point of alleged difference be- 
tween the American and foreign patents you assumed the position 
on your direct examination, 1f | understand you aright, that step 
III in the American patent, entitled “Concentrated Digestion,” is 
composed of “two distinct steps ””—one an artificial digestion and 
the other the subsequent rendering of the fat by heat. On the other 
hand, is it not the natural and obvious meaning of the passage 
“When the fat has descended in the vessel he melted it by means of 
an artificial digestion, so that the heat does not exceed one hundred 
and three degrees Fahrenheit, and thus no taste of fat is produced,” 
and that this preliminary direction is controlling during the whole 
process In which “ he melted it,” and that Mége then commences at 
the beginning and gives first practical direction for the preparation 
of the artificial castric juice, and then directs how it shall be applied 
and the conditions to be observed, as follows: “ For this purpose 
he threw in the washtub containing the artificial gastrie juice 
about two liters per hundred kilogrammes of greasy substance. 
This gastric juice was made with the half of a stomach of 
pig or sheep well washed in three liters of water contain- 
ing thirty grammes of biphosphate of lime. After a 
358 maceration during three hours he passed the substance 
through a fine sieve and obtained the two liters which are 


necessary for one hundred kilogrammes. He slowly raised the 


temperature about one hundred and three degrees Fahr., so that the 
matter shall completely separate. This greasy matter must not have 
any taste of fat. It must, on the contrary, have the taste of molten 
butter. When the liquid does not present any more lumps he threw 
into the said liquid one kilogramme of sea salt (reduced to powder) 
per hundred kilogrammes of greasy matter. He stirred during a 
quarter of an hour and let it set until obtaining perfect limpidness.” 
The limitation that the heat must not exceed one hundred degrees 
Fahrenheit applying throughout step IIT, and while the tempera- 
ture was slowly raised to about 103° F ahr., just as in the corre- 
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sponding step in his original French patent, the corresponding lim- 
itation of temperature to the animal temperature was directed to be 
maintained until the same result was accomplished, as follows: 
“The whole is kept at the temperature of the animal body until all 
the molten fat appears in a clear laver on the surface, and the clear 
fluid fat is poured into vessels with an opening at the bottom, ete.” 
Aud in the English patent: “And the whole is kept at the tempera- 
ture of animal heat until all the dissolved fat appears limpid on the 
surface and the fatty body, liquid and limpid, is poured into boxes, 
etc. 

A. I do not agree with vou at all as to what you assert to be the 
natural and obvious meaning of the passages referred to in the 
American and foreign patents when taken in their natural connec- 
tion. In the first place, I think it is perfectly manifest that the 
American patent refers not to one, but to two distinct steps, while 
the foreign patents as clearly refer to but a single step. Thus in the 
American patent it is, in the first place, stated that the fat is sub- 
mitted to digestion, “so that the heat does not exceed 103° Fahren- 
heit, and thus no taste of fat is produced.” The absence of a fatty 
taste is here referred to simply as the necessary consequence of the 

artificial digestion at this precise temperature or one below it. 
359 ‘There is no suggestion that the temperature is to be regulated 

suv as not to produce a fatty or any other taste. All that we 
are here told to do is to conduct an artificial digestion at or below a 
temperature well known to be a limiting one for such a process. 
Having gone so far, the writer interrupts himself to state the propor- 
tion of gastric juice required and the method of its preparation, and 
having done this he then resumes his description of the process by 
telling us how to secure the complete separation of the greasy matter 
by slowly raising the temperature, not to a given point, but to about 
a given point, so that the matter shall be separated and yet not have 
any taste of fat, but, on the contrary, a taste which he describes as 
that of molten butter. Here, manifestly, the temperature to be used 
is not specifically limited to any number of degrees, but only by the 
two conditions—first, it must be sufficient to secure the entire sepa- 
ration of the greasy substance, but, in the second place, it must not 
be so high as to produce any taste of fat. Comparing this, in the 
first place, with the French patent, it is manifest ata glance that 
there is here no such division as appears in the American patent. 
We are simply told to immerse tie fat in the gastric juice “ at the 
temperature of the animal body until all the molten fat appears in 
a clear layer on the surface.” 

This is all there is as to this step, which is then complete in the 
one operation, strictly limited to the temperature of the animal body, 
which secures the most perfect d'gestive action, and it is manifestly 
this action Jalone which is relied upon to obtain the separation of 
the molten fat from the rest. This separation, however, is not a 
perfect one—that is, it is not a complete separation of all the fat in 
the mass, for the description immediately continues as follows: “ It 
is allowed to settle, and the sediment is submitted to another opera- 
tion in order to extract all the fat.” 
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Comparing this with the American patent it is, I think, perfectly 
manifest that while the foreign patents contemplated digestion alone 
as the means of separating the molten fat from the tissues and se- 
cured this by repeating the operation twice (taking off at first so 
much of the fut as was separated by the first treatment and then 

getting off what was left by a further digestion), the American 
360 patent contemplates only one digestion, and then a complete 

separation by the gradual rise of temperature within the pro- 
posed limits. Any one who is familiar with the rendering of fats 
will at once recognize the clear reference to these two successive 
steps of melting by digestion and complete separation by a gradual 
rise of temperature. If finely comminuted fat is heated to a tem- 
perature of 103° Fahrenheit it will become completely melted— 
that is, fluid; but this will be a milky fluid, from which the pure 
oil will very slowly and imperfectly separate. To secure this sepa- 
ration promptly a higher temperature must be applied, and when 
this is done such a separation is both rapid and complete. The 


English patent being substantially identical with the French, I need: 


not repeat, as all IT have said of the French applies equally to it. 

C. Q. 45. Incidentally I will state that lam informed that the 
manufacturers of oleomargarine in this country do not attempt to 
separate all the fat from the tissue, which could only be done ata 
higher temperature than that employed, and that operation of the 
fat is permitted to remain with the tissue in the sediment, and that 
this residue of tissue and fat is taken to the tallow-room, where the 
remaining fat is removed in the form of tallow; am I correctly in- 
formed on this point? 

A. Tam perfectly aware of the fact that there is a small portion 
of fat entrapped in the tissues which is subsequently extracted ata 
high temperature or under pressure and sold as tallow, but this will 
be equally true with the tissues left from the fat treated as directed 
by the foreign patents, and has nothing whatever to do with the 


distinetion pointed out in my last answer between the process of the . 


foreign patents, which extract all the fat that can be obtained fit for 
as a food product by a repeated treatment of gastric juice, and the 
American patent, which secures the same result by a single diges- 
tion and a subsequent alteration of temperature. 

C. Q. 46. Does not Mége also in his Bavarian patent (taken out 
four years after the French and English patents and the same year 
he applied for and obtained his American patent) contain the same 
limitation of temperature at which the. process is to conducted to 

the animal temperature till the same result is secured, as fol- 
“61 lows: “ This mixture is then kept at the temperature of the 

animal body (by means of steam pipes or otherwise) until 
all the molten fat has been dissolved by the pepsin or stomachs and 
appears ina clear layeron the surface,” and “ the fluid fat is poured 
into vessels which have an opening,” ete. ? 

A. In this case, as before, you omit from your quotation that por- 
tion which states that the process is to be repeated to extract the fat 
from that part which does not “appear in a clear layer on the sur- 
face.” ‘This omission is Important, because the passage omitted 
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limits the meaning of the word “ all,” used in the passage quoted, 
and shows that, as a matter of fact, the thing referred to is not “ all” 
but only part of the fat either contained in the mass or extracted for 
use in the preparation of the oleomargarine product; otherwise 
your statement Is correct. 

C. Q. 47. Without regarding the relative amount of the fat pro- 
duced, the same direction to limit the temperature to the animal 
temperature is given to be maintained until the same result is pro- 
duced, to wit, until the fat is molten and dissolved and the fluid fat 
uppearing clear and limpid, is it not? 

A. It is in fact; this patent is substantially identical in this re- 
spect with the English and French patents to which I have already 
referred. 

C.Q. 48. And yet you don’t think that it is like the American 
patent, which also imposes the limitation of the animal temperature, 
to wit, so that the heat does nut exceed 103° Fahrenheit, and which 
is stated to produce the same result, to wit, a fluid fat “ with perfect 
limpidness ”? 

A. In the first place, I do not find that the American patent im- 
poses the same condition as to temperature found in all these other 
patents at the corresponding point, namely, where the separation 
of the pure greasy matter from the membrane is secured. ‘The place 
where the American patent limits the temperature to animal heat is 
in the preliminary digestion, where it indicates the separation of the 
clear fat; its only limitation is to such temperature as shall secure 
entire separation without producing au objectionable taste. I also find 

that in the foreign patents the limpid fat obtained as a pro- 


362 = ~=— duct is the result of two successive digestions in place of one 


digestion and a subsequent increase of temperature, and [ 
therefore, as I have already repeatedly pointed out and explained, 
do not think that this part of any of the foreign patents is like the 
corresponding part of the American patent. 

C. Q. 49. But the clear, limpid layer of fluid fat described as re- 
sulting from the digestion is not subjected to a second operation 
or digestion, but it is the sediment which is subjected to the second 
duplicate operation, as expressed in the French patent as follows: 
“It is allowed to settle and the sediment is submitted to another 
operation,” is it not? 

A. A portion of clear fluid fat is obtained as the result of the first 
digestion. This being removed, what is left is submitted to a second 
digestion, from which another portion of clear fluid fat is obtained. 
Having gone through with this process and knowing the slowness 
which the fluid fat separates at this temperature, I can fully realize 
the necessity of this repetition and clearly appreciate what this de- 
scription means, which is not that the greater part of the fatty mat- 
ter separat.s on the first digestion, and that then a little more is re- 
covered from the sediment, but that the second treatment is just as 
important in the amount of product obtained as the first, if not 
more so. 

C. Q. 493. Professor, 1t appears from your former deposition, cross- 
question 41 et seq., that prior to your being retained by the present 
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owners of the Mége patent you had been retained as an expert in 
behalf of Rafferty and Williams in connection with a suit brought 
by the owners of the Meége patent against them for an alleged in- 
fringement of that patent,and that in connection with that suit you 
made experiments with beef fat with reference to the Mége patent, 
five or six, at your own laboratory, and three or four at the works 
of Rafferty and Williams. “In experiments at my laboratory [ 
operated upon about a pound ata time. At the works of Rafferty 
and Williams the quantities treated were from five hundred to one 
thousard pounds,” and that in none of these experiments “ did the 
temperature at any time during the process or toward the close of 
the process rise above 103° Fahrenheit,” and you stated in answer 
to cross-question 77 “that the objects of these experiments 
were simply to determine whether fat such as was then used 
by Rafferty and Williams could be rendered at a temperature 
not above that stated in the Mége patent, as this simply required that 
the temperature should be kept below this point. It may have bap- 
pened that I did not make any memorandum or record of the tem- 
perature, but simply observed that it did not get above this point.” 
How happens it that you now think that the temperature “ stated 
in the Mége patent” is not limited to 103° Fahrenheit, but at that 
time and under other circumstances you adopted the theory that the 
temperature specified in the Mége patent was limited to 103° Fah- 
renheit, and in practice in your experiments you accordingly lim- 
ited the temperature at 103° Fahrenheit and “ simply observed that 
it did not get above this point?” 

A. The reason was that when I undertook these experiments | 
had several consultations with Mr.‘Charles F. Blake, who was coun- 
sel for Rafferty and Williams, and was instructed by him that in 
accordance with the then rulings of the Supreme Court this patent 
was limited to the exact temperature stated in it. 

C. Q. 50. Of course, in making this investigation and those ex- 
periments with a view of testifying as an expert in that suit for the 
instruction of the court, you examined the patent for yourself, or did 
you simply prepare yourself to testify to the court in accordance 
with the theory of the counsel in the case, fortifying your testimony 
by the experiments you should have made illustrating the theory ? 

A. I examined the patent for myself; but, as a matter of course, 
accepted the assistance of counsel in forming conclusions as to the 
legal bearings of expressions, and was to a certain extent guided in 
my experiments by the conclusions thus reached, so that I did not 
make experiments which appeared to have no relation to the actual 
matter in dispute. 
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Adjourned to September 19th, at 10.30 o’clock a. m. 
064 SEPTEMBER 19, 1884. 
Met pursuant to adjournment. 


Cross-examination of Professor Morton by Mr. Drxon re- 
sumed ; 


(Counsel for defendant consents that the trial may be made of 
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taking the balance of the testimony by a stenographer, provided, of 
course, that the notes are transcribed and produced at the opening 
of each session of the testimony taken at the previous session, so that 
counsel may be able to read it.) 

(Counsel for complainants requests counsel for the defendant to 
proceed with the cross-examination without any of these irregular 
and unfounded-in-law suggestions and arguments that appear upon 
the record, and states to counsel for defendant that upon the com- 
orem of his cross-examination the deposition of this witness will 
e signed without furnishing to counsel for the defendant a copy of 
the testimony taken by the stenographer without it is perfectly con- 
venient so to do.) 

(Counsel for the defendant sees no occasion for the above remarks 
of counsel for complainants, as the condition made for the use of a 
stenographer, that the notes of the examination should be written 
out so that the counsel can read them, is entirely reasonable and 
proper.) 

(Complainants’ counsel requests the stenographer to enter as a 
matter of record and keep track of the time consumed be defendant's 
counsel in asking his questions.) 

(Counsel for defendant has no objection to the stenographer’s com- 
pliance with this peculiar request, if he will also take down the time 
occupied by the witness in answering the questions.) 


C. Q. 51. As you have now adopted the theory that step II in the 
American patent, entitled “ Concentrated digestion,” consists of two 
distinct steps, one an artificial digestion and the other a subsequent 
process, described in the patent in the single sentence, “ He slowly 

raised the temperature to about 103° F., so that the matter 
365 shall completely separate,” will you explain why it is that 

in practice, when you a few days ago,as you claimed, fol- 
lowed out the process of Mége’s American patent at Brighton, Massa- 
chusetts, you applied the direction about slowly raising the tem- 
perature to what you term the first step of the process set forth in 
step III, as stated by you in your answer to direct question 8, as 
follows: “In the first place, there was prepared a quantity of gastric 
juice, according to the directions of this patent—that is, half of a 
stomach of a pig, which had been well washed, was chopped up and 
added to three liters of water containing thirty grams of biphos- 
phate of lime. This was macerated for three hours at a temperature 
a little under 103° ,F.—that is, between 100 F. and 103 F.; at the 
end of that time it was strained through a fine sieve, and two liters 
of the strained liquid were mixed with two hundred kilos of finely 
hashed fat, which bad been thoroughly washed in cold water. This 
mixture was gradually raised during two hours to a temperature of 
103° F.” Thus the fat was put in the kettle at 1.50 p.m. At 2.40 p. 
m. its temperature was 86° F., at 2.50 its temperature was 90° F., 
and at 4 o’clock its temperature was 103° F. If the direction about 
slowly or gradually raising the temperature did not apply to the 
artificial digestion limited to 103° F., and was not descriptive of the 
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methods and conditions under which the gastric juice was to be ap- 
plied in that digestion ? 


(The stenographer notes that the counsel has taken twenty minutes 
to put the question.) 


A. The only explanation required to your question is the state- 
nent that you have inaccurately represented the matter. What I 
did was to carry out the directious for the digestive process set forth 
in the patent in the following words: “ When the fat has descended 
in the vessel he melted it by means of en artificial digestion, so that 


% 99 


the heat does not exceed 103° F. It was these directions, and these 


alone, that I followed in the part of the operation, a description of 


which you have quoted from my direct testimony. The directions 
here are not that the material is to be heated for a certain time at 
103°, but that it is to be melted by an artificial digestion, so that 
the heat does not exceed 103°. Starting with fat taken out 
366 of ice water, it, of course, would be manifestly impossible that 
it should attain a temperature anywhere approaching 105° 
immediately, and in this experiment the temperature was raised as 
rapidly as possible consistently with the avy» Jing all risk of over- 
heating any part of the material acted upon. Further on in my 
original deposition I have stated how I followed out the second part 
of the process, included in a paragraph consisting of many sentences, 
und not one, as incorrectly stated by you, headed “ concentrated 
digestion.” No one reading this answer would for a moment fall 
into the error of misunderstanding it and drawing the false impres- 
sion Which you have endeavored to convey by a garbled extract. 


(The stenographer notes that the answer takes three minutes.) 


C. Q. 52. And then it appears that you turned on the steam into 
the jacket, raising its temperature to 160° F., and then it took only 
twenty-five minutes to raise the fat to the temperature of 120°, does 
it not? 

A. It does. 

C. Q. 53. I meant to have asked you yesterday, in connection with 
other points, if it was not a fact that in the industrial operation of 
making oleomargarine, as it is called, where a hasher is used, the 
fat is ted to the hasher while dripping with water, in which it has 
just previously been immersed, and that in the spout which conducts 
the fat into the melting kettle there is a little rivulet of water flowing 
dowv almost constantly with the fat, and that a considerable quan- 
tity of water flows into the melting kettle along with the tat in the 
practical operation. 

A. Your statement is true, with the exception of a little rivulet 
of water, which is rather a strong expression for a stream which, at 
the most, is not more than a quarter or an eighth of an inch thick ; 
otherwise your statement is correct. 

C. Q. 54. What is the usual capacity of the rendering kettles ? 

A. About a ton and a half, I should say, when quite full. 

C. Q. 55, About how long does it take to fill this kettle with pulpy 
fat from the hasher running directly into the kettle ? 
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367 A. About an hour. 

C. Q. 56. Passing now to the third point of alleged differ- 
ences between the American and the foreign patents in vour present 
theory, I will ask you if Mége is correct in his statement that the 
effect of the presence in the fat of the natural quantity of stearine, 
as set forth, for example, in the Bavarian patent, as follows: “ Press- 
ure. This operation is intended to separate the hard constituent 
which makes the fat granular congeal rapidly and stick to the pal- 
ate.” 

A. Substantially. . 

C. Q. 57. Have you ever separated stearine from oleomargarine 
stock by the means set forth in the American patent, to wit, by “a 
centrifugal machine called hydro-extractor? ” 

A. I should first point out that this is not the only means set 
forth in the American patent, since the use of a press is there also 
indicated. I have, however, never used a centrifugal for this pur- 
pose. 

C. Q. 58. The use of a press is only specified as an expedient 
sometimes used subsequent to the operation of the centrifugal ma- 
chine as follows : “ However, during certain seasons there are animals 
which produce crystals of stearine soft enough for rendering nec- 
essary the stroke of a press asa last operation; but in this case this 
operation has little importance, because it is applied only to a frac- 
tion of the product,” is it not? 

A. You are cerrect. 

C. Q. 59."Then you have made your comparison between the for- 


eign and the American patents without having knowledge of the 


ceutrifugal machine empioyed as the means to separate the stearine 
in the American patent? 

A. The press being a well-known equivalent for the centrifugal 
at t!,e date of this patent, I consider it quite unnecessary to use the cen- 
tri‘ugal, the press being more convenient and also making the com- 
parison more accurate, because identical means were then used in 
both experiments. 

C. Q. 60. In your answer to direct question 6 you stated that after 

rendering the fat it was drawn off into cans, two of which 
368 were only partly full. What did you do with the stock in 
these two cans which were only partly full? 

A. It was allowed to cool until it became solid, and was then used 
for experiments in expressing the oil from it between hot plates. 

C. Q. 61. Are these experiments the experiments mentioned by 
you in your answer to direct question 2, the paragraph being in- 
troduced as follows? “ This general conclusion is also confirmed by 
experiments which I have recently made at the factory of the Com- 
mercial Manufacturing Company, at Brighton, near Boston.” 

A. They are. 

C. Q. 62. It appears in your answer to direct question 6 that these 
two cuns, the contents of which you used in these experiments, alleged 
to conform to the foreign patents, were run into a cool-room over 
night and next day placed in a tank of well water and then ice ap- 
plied to this water. Was not this rather an extraordinary method 
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to conduct an experiment to substantiate your theory, when Mége, 
in the foreign patents, directs, on the contrary, that the fat liquid and 
lmpid should be poured into boxes containing warm water, which are 
directed to be covered and the water not removed till erystallization 
is effected, and when it appears from the testimony of Reuben W. 
Reed, superintendent of that factory, at Brighton, in answer to ques- 
tion 9 in his deposition, that if the temperature falls a few degrees 
lower than 84° F. in the seeding-room that the stock does not crys- 
tallize or granulate well—in other words, violating the very condi- 
tions sect forth by Mége to secure this crystallization ? 


(Complainants’ counsel requests the defendant’s counsel to point 
out in the foreign patents where it is stated that the melted fat should 
be poured inio boxes containing warm water.) 

(Defendant’s counsel refers to any one of the foreign patents ; for 
example, in the Austrian patent, “ The fluid clear fat is poured into 
vessels with an opening at the bottom and containing a layer of 
tepid water. They are covered, and when the cooling and crystalli- 
zation have taken place the water is drawn off through the open- 
ing, the vessel is inverted,and the mass allowed to fall upon a 


table.”) 


069 A. In the first place, if your quotation from the Austrian 

or any other of the foreign patents is continued a little further 
you will see the following statement in reference to the mass which 
has been allowed to fall upon a table from the bog in which it was 
cooled and crystallized: “ It is eut into cakes one or two centimeters 
thick.” One centimeter is about a third of an inch; two centimeters 
would be two-thirds. In the other patents the thickness of the cakes 
is variously stated from half an inch toaninch. This clearly shows 
that the cooling aud crystallization contemplated are such as would 
render the material hard and solid throughout, so that it could be 
cutinto such thin slicesas are here indicated. Bearing this in mind, 
the process followed out by me was in strict and exact accordance 
with the directions of the patent. The cool-room in which the cans 
were first placed was a room simply at the temperature of the air, 
which at this time never fell within this room below 80°, and dur- 
ing the day-time was even above 90°, the weather being very warm. 
As a matter of fact, when the contents of these cans were examined 
ov the morning after they had stood there over night, it was found 
that the crystallization had taken place in a very thorough manner, 
so that the stearine was all erystallized-out throughout the mass in 
granules, leaving’a fluid oil. The entire mass, however, was of the 
consistency of mush, and if emptied out upon a table would have to 
a considerable extent run away, and could by no possibility be cut 
into slices, either half an inch or any other thickness. On this ac- 
count, and the weather being,as I have stated, very hot, the eans 
were placed in tanks containing spring water,and ice was finally 
added to this water when it grew warm. These means were abso- 
lutely necessary in order to secure the condition set forth in the pat- 
ent, that the material should be so cooled and crystallized as to be 
cut into slices of from half an ineh to an ineh in thickness, and the 
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cooling was carried no further than was absolutely necessary to 
secure this result. The use of ice during such warm weather has 
nothing remarkable about it, because, for example, we had to use 
large quantities of ice in what was known as the hot-room in 
370 ~=order to prevent its temperature from rising above 86° when 
we cooled or drained the full can which represented the pro- 
cess as carried out by defendant. 

C. Q. 63. Can you not perceive a close resemblance between the 
means employed as set forth in the quotation I made from the Aus- 
trian patent and as set forth in the corresponding passage in the 
American patent, as follows: “ Fle rendered the molten fat in a ves- 
sel which must be sufficient for containing it. This vessel is placed 
in a washtub of strong wood, whieh servesas a water bath. In this 
washtub he put water at the fixed temperature of 86° F. for the 
soft fats proceeding from the slaughter-houses and 98° for the harder 
fats, such as mutton fat. Afterward the washtubs are covered, and 
after a certain time, more or less long, according to the fats, the 


stearine is deposited in the form of teats at the middle of the oleo- . 


margarine liquid,” there being in both cases warm water used and 
the tubs or vessels covered to retain the heat and the crystallization ? 

A. I quite fail to find any identity either in the means or in the 
result. In the first place,in the foreign patents we have tepid water 
brougot into immediate contact with the lower surface of the fat, 
and then the cooling is allowed to go on, irrespective of the original 
temperature of this tepid water, until the whole mass is solid. Bear- 
ing in mind that the liquid fat starts at a temperature of about 103°, 
it is manifest that a considerable cooling is required before it can 
become wholly solid, so as to admit of being cut in slices. ‘This cool- 
ing is, of course, not affected by the tepid water, but by the influ- 
ence of cool ‘air or some other cooling agent outside. Inthe Ameri- 
can patent we have the fat enclosed in a vessel, which vessel is 
immersed in water kept at a constant temperature, which tempera- 
ture secures the maintenanee of the oleomargarine part of the 
material in a fluid state; in other words, the temperature of this 
water, which is to be kept at the fixed point or points indicated, 
allows the stearine to crystallize, as stated, throughout the mass, but 
maintains the oleomargarine in a fluid condition. We have, there- 
fore, in the two cases, in the one means employed to cool the 

mass until it is solid; in the other case, means employed to 
371 limit the cooling to such a point us shall render the stearine 

solid and keep the oleomargarine fluid. ‘These means, to re- 
eat, are a general external cooling agent, such as the air, if it can 
be conveniently applied at a sufficiently low temperature to secure 
solidification of the mass, and in the second case a jacket of water 
kept at a fixed temperature, such as will prevent the solidification of 
the mass, but will secure the maintenance of the portion which it is 
desired to extract ina fluid state. — , 

C. Q. 64. Is not the temperature of the water put in this washtub 
fixed at 86° Fahrenheit for the soft fats and 98° for the harder fats, 
and is not this shown by the fact that there is no provision made 
for imparting additional heat by means of steam-pipes or otherwise, 
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but a direction given that the washtubs are to be covered, the cover- 
ing being done for the obvious purpose of retaining the heat already 
in the water, just as in the foreign patents the vessels are directed to 
be covered ? 

A. In the American patent it is stated that the water placed in the 
washtubs is at a fixed temperature. This, I understand, clearly in- 
dicates that its temperature is not only as you suggest to be ata 
point indicated when the water is first introduced, in which case it 
would not be a fixed temperature but a varving one, but that this 
temperature in the water is to be maintained throughout the opera- 
tion. It is possible that such a temperature might be maintained, 
provided the volume of water in the tub was sufficiently large with- 
out the application of additional heat. The fat itself, it must be 
remembered, is considerably above this temperature when placed in 
the vessel containing it, which in its turn is immersed in this so- 
called washtub, containing water at the fixed temperature indicated, 
and consequently, if the washtub contained a large amount of water 
and were well covered, its loss of heat by radiation and conduction 
might be compensated by the gain of heat which it received from 
the fat. At all events it is manifest in this patent that the intention 
is to keep the oleomargarine fluid, since otherwise it would be absurd, 
to expect to separate it from the stearine by the use of a centrifugal. 
At the opening of the passage, referring to this step of the process, 

reference is made to the crystallizations at unequal tempera- 
872 tures as having been before used, and therefore by implication 

suggests that the temperature here indicated is to be not an un- 
equal but a uniform one throughout the crystallization. 


( Recess.) 
(After recess.) 


(. Q. 65. Then you don’t think that where Mége uses the term 
“unequal temperatures” in this connection he has any reference to 
the unequal temperatures at which stearine, oleine, and palmatin 
crystallize, a property which is made use of in this very patent? 

A. On the contrary, I consider that he refers to the process which 
has been before used in the treatment of tallow and also in the treat- 
ment of tatty acids. 

C. Q. 66. And you don’t think that the method “he contrived for 
this purpose,” mentioned immediately following the statement about 


unequal temperatures, has any connection whatever or makes use of 


the property that stearine, oleine, and margarine crystallize at un- 
equal temperatures ? | 

A. On the contrary, [ consider that it is of exactly this property 
he does make use, but that he uses means modified from those 
which had before been used, though all were alike founded upon the 
same general properties. 

C. Q. 67. Then this also falls within the general rule and 1s 
founded upon the same properties of crystallizations at unequal 
temperatures, referred to in the opening sentence, without any im- 
plications or inferences forced into it, does it not? 

A. This is founded upon the general fact that stearine, margarine, 
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and oleine crystallize at different temperatures, but the means of 
utilizing this fact indicated in this patent differ from those which 
had been employed to utilize the same general fact in reference to 
tallow and similar substances. 

C. Q. 68. Although you have never separated stearine from fat 
with a centrifugal machine, why is it necessary “to keep the oleo- 
margarine fluid,” since otherwise it would be absurd to expect to 

separate it from the stearine by the use of a centrifugal ? 
O70 A. Although I have never used a centrifugal for the par- 

ticular substance mentioned, I have used it and am familiar 
with its use for other substances, and I know that it cannot be em- 
ployed to separate one solid substance from another, but only to 
separate a solid from a liquid or under certain conditions one liquid 
from another ; therefore, unless the oleomargarine were liquid, plac- 
ing it in a centrifugal would manifestly be an absurd method to use 
for the purpose of separating it from the stearine with which it was 
intermingled. The only way in which the oleomargarine, if once 
solid, could be separated from the stearine to any extent would be 
by some process of melting, and this is manifestly the intention in 
the foreign patents, where, after directing that the mixture should 
be cooled until it can be cut into cakes—or, in other words, until the 
oleomargarine, as well as the stearine, has become solid—we are fur- 
ther directed to separate the oleomargarme by pressure between hot 
plates, the intention being, manifestly, by the use of these hot plates 
to melt out the oleomargarine more rapidly than the stearine, and 
thus to a greater or less degree effect the separation desired. 

C. Q. 69. On the other hand, in the process of the defendants, as 


described by Professor Wheeler in his deposition in answer to direct 


question. No. 19, the workmen took the stock from the seeders by 
scooping it out and laying it upon the cloth to fill the box-shaped 
frames, eleven inches in length, seven inches in breadth, and one 
and three-quarters inches in height, about to their upper surface, 
and instead of this stock being fluid or liquid, which are the terms 
you have used, he says: 

“Tn order that it might fully do this, with his hand (the work- 
man) he pressed and smoothed the soft mass, so that it would fill 
out the ends and corners of the frame, and thus take the shape of 
this case or mold,” and yet, because, as you have stated, the press 
and the centrifugal ave equivalents, I suppose you would not call 
this a different process from that set forth in the patent, in which 
“the stearine is deposited in the form of teats at the middle of the 
oleomargaric liquid,” and “he caused the mixture of stearine and 

oleomargarine to flow into a centrifugal machine, called 
374  hydro-extractor. The greasy liquid passes through the cloth, 

and the stearine is collected,” as the two different conditions 
of the stock in the two cases were obviously necessary to adapt it to 
be worked in the one case in the press and in the other case in the 
centrifugal machine. 

A. In the first place, I have nowhere stated that the stock was 
liquid. What I have stated is that it was in the condition of mush. 
Bearing this in mind, to any one who has seen the process described 
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by Professor Wheeler and who has the slightest knowledge as to the 
operation of a centrifugal it will be perfectly manifest that no differ- 
ence whatever is required between the materials to be treated in the 
manner he sets forth and to be treated in a centrifugal in the man- 
ner set forth by the patent. In other words, as I have already de- 
scribed, the stock or mass obtained by the process of seeding is of a 
mush-like consistency, made up of countless crystals distributed 
through the mass and surrounded by a fluid oil. The entire mass 
can be taken out with a ladle and placed on cloths, these cloths set- 
ting in what Professor Wheeler describes as frames or boxes, for the 
very purpose of enabling the operator to fold up the canvas cloth 
with a considerable amount of this semi-fluid material in it. Were 
it not for these frames the material would so run and spread during 
the folding that a package of the proper dimensions could not be 
made. This mixture is, in fact, of very much the same consistency 
as the mixtures of sugar and molasses, which are usually run into 
centrifugals, and there would be no difficulty whatever in making 
this mass flow, as the patent describes, into a centrifugal; and, as it 
is not unusual for such an apparatus to have a canvas cloth, were 
this done and the centrifugal put in motion, then the oil would run 
through the canvas cloth, leaving the solid stearine inside. It is 
simply an evidence of lack of appreciation as to the real action of a 
centrifugal that leads you apparently to suppose that what 1s indi- 
cated in the patent where it says “the greasy liquid passes through 
the cloth and the stearine is collected” means that the material is 
so fluid as to run through the cloth without the violent action of 
centrifugal force developed by the rotation of the machine. In brief, 

the two actions are substantially identical in all respects. 
875 Whe extraction of the oil by pressure and the extraction of 

the oil by the centrifugal and the condition of the material 
acted upon must be substantially identical for either treatment. The 
centrifugal after all acts by a foree which is equivalent to pressure. 
In other words, by the rapid rotation a powerful centrifugal force or 
tendency is developed in the entire mass contained within the ma- 
chine, by which it is pressed violently against the circumference of 
the rotating drum, and all that is liquid then flows or is forced by 
this pressure through the canvas lining of this drum, and so escapes 
just as the fluid portion when subjected to the pressure brought upon 
it in a press is forced through the canvas wrapping and escapes in 
that case, leaving beliind it the solid for no other reason than that’ 
the solid cannot be forced through the meshes of the canvas in either 
case. . 

C. Q. 70. And yet does not Mége say that “ the greasy liquid passes 
through the cloth and the stearine is collected. When all the liquid 
is passed he put the machine in motion and the crystals of stearine 
are entirely exhausted without the auxiliary of the presses ?”’ 

A. The expression is as you quote,and simply shows that the use 
of the word “all” in this case is like its previous use in the same 
patent, where it merely means part. If just such a mass as Pro- 
fessor Wheeler describes were run into a centrifugal of the usual 
size the pressure produced by the mass itself would cause some of 
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the oil to pass through the cloth, but if the greater part of the oil so 
passed it would show that the centrifugal was of little use. As a 
matter of fact, | have no doubt that the mass of the o11 would only 
pass after the centrifugal had been started, and if any passed before 
it would simply be forced through by pressure, which leaves the 
identity of the two processes even more manifest than if it were 
otherwise. This is simply an instance of an infelicitous way of ex- 
pressing facts very frequently met with in patents, but involves no 
uncertainty whatever as to the intention of the patentee or the 
method of conducting the process. 

C. Q. 71. Or, rather, is it not the obvious and legitimate meaning 

of the words that the fat was in a very different state from 
376 ~~ that described by Professor Wheeler in the defendant’s factory, 

in which the workman pressed with his hand and smoothed 
the soft mass so that it would fill out the ends and corners of the 
frame, but, on the other hand, was a“ liquid” which flowed into 
the machine, and, exactly as Mége states, “the greasy liquid passes 
through the cloth and the stearine is collected. When all the liquid 
is passed he put the machine in motion and the crystals of stearine 
are entirely enlhausted without the auxiliary of the presses?” 

A. In the first place, 1 would point out that Mége nowhere states 
that the mixture of stearine and oleomargarine |was a liquid, as 
you attempt to imply by the use of quotation marks in connectién 
with the word “ liquid.” This being premised, I will state that if 
I knew nothing about the process from experience I might possibly 
consider that there was a small variation between the material de- 
cribed by Professor Wheeler and that described in the patent. 


‘Knowing what I do, however, of the process, 1 see at once that the 


apparent differences come simply from the different treatments. If 
a material is made to flow one would speak of it naturally by words 
which would differ a little from those used when exactly the same 
material was taken up with a ladle and wrapped in-cloths. The 
material described by Professor Wheeler was prepared under ex- 
actly the same conditions realized in preparing oleomargarine 
stock under my personal inspection on various occasions, and I 
therefore know exactly what the material was like which he has 
described. I know that is descriptive of such a material. It is, as 
I have already stated repeatedly, of a mush-like consistency, being 
made up of stearine granules or crystals mixed with a sufficient 
amount of fluid oil to allow the entire mass to run slowly, of course 
not limpidly like water, so that it could be made to flow into a cen- 
trifugal, and if placed in such a machine in large quantity more or 
less of the fluid oil would drain out of it. In other words, a mate- 
rial which would fulfill all the conditions of Professor Wheeler's 
description would also fulfill the condition stated in the patent— 
that is to say, it would flow into a centrifugal, a portion of the oil 
would run through the canvas lining of the same, and when the 
machine was put in motion the rest of the fluid oil would be 

377 ~=extracted, leaving the stearine entirely exhausted of fluid 

and oil. 

C. Q. 72. Then it is not “an evidence of lack of appreciation 
dd—293 
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as to the real action of a centrifugal that leads you apparently 
to suppose that what is indicated in the patent where it says ‘ the 
greasy liquid passes through the cloth and the stearine is colleeted ’ 
means that the materia! is run through the cloth without the violent 
action of centrifugal force developed by the rotation of the machine,” 
as stated by you in your answer to C. Q. 69, or at least some part of 
the material? 

A. In the first place, as on many former occasions, you misquote 
my answer, to begin with. I stated that in my opinion it Was sim- 
ply an evidence, &c. In answer to your present question I should 
now say that it is not simply an evidence of lack of familiarity with 
the operation of a centrifugal to suppose what you imply in the 
previous question, but is also an evidence of a lack of familiarity 
with the process here set forth and its practical application which 
has led vou into the misunderstanding of the process set forth in 
the patent and its relation to the process described by Professor 
Wheeler. ‘To any one familiar with these materials and their prop- 
erties there would be no such misunders!)::ding possible, and it 
would be perfectly clear that the material re{crred to in this patent 
was such a material as Professor Wheeler described, aside from the 
fact that the conditions under which this material was prepared, 
being identical, the product must of necessity have been identical ; 
however, it might have been described. 

C. Q. 75. And I suppose you will say that the material described 
by Professor Wheeler, which the workman with his hand “ pressed 
and smoothed the soft mass so that it would fill out the ends and 
corners of the frame and thus take the shape of this case or mold ” 
conformed strictly to the description given by Mége in the patent at 
the close of the preceding step: “The stearine is deposited in the 
form of teats at the middle of the oleomargaric liquid.” 

A. In the first place, 1 do not understand that these two descrip- 

tions are supposed by anybody to apply to the same thing. 
¥78 ‘The materiai referred to by Professor Wheeler was a mixture 

obtained by stirring up the coritents of the seeding tanks. The 
material described by Mége in the passage quoted is the stearine de- 
posited in the midst of the fluid oleine. 1 do not regard nor would 
any one familiar with the process of crystallization regard this use of 
the words “in the middle” as meaning that the stearine all deposited 
in the center of the tank and left the oleine on its walls. The word 
is unquestionably used as equivalent to “in the midst of,” meaning 
throughout the mass of the oleomargarine. As a matter of fact, 
having seen this operation of seeding or erystallization performed a 
great number of times, | know that the stearine does collectin bunches 
or groups of crystals located at various places in the tanks, in the 
middle and near the sides, and that there are often spaces occupied 
exclusively by fluid oil, but when this material is to be separated it 
is always in the first instance stirred together so as to obtain a uni- 
form mass of a mushy consistency, such as I have described. 

C. Q. 74. Is it not the presence of a large proportion of stearine in 
mutton and beef tallow which makes them hard, and the presence 
of a small proportion of stearine and lard which makes it soft; and, 
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although vou have never separated stearine by a centrifugal, would 
you say a hard fat from beef or mutton suet, if kept in a vessel of a 
temperature of about 98°, would not have stearine deposited in the 
forin of teats in the middle of the oleomargarie liquid, and that if 
this mixture was caused to flow into a centrifugal “ the greasy liquid 
passes through the cloth and the stearine is collected. When all the 
liquid is passed he put the machine in motion and the crystals of 
stearine are entirely exhausted without the auxiliary of the presses,” 
Mége having also directed in this connection that “this vessel is 
placed in a washtub of strong wood, which serves as a water bath. 
In this washtub he put water at the fixed temperature of 86° F. for 
the soft fats proceeding from the slaughter-houses and 98° for the 
harder fats, such as mutton fat?” 

A. In the first place, the relative hardness of different fats is, as a 
rule, due to the different proportions of stearine found in it. In the 

next place, if the language of this patent is interpreted with 
379 the reasonable latitude which I have given it in my previous 

explanations, its statements are true; but if it is understood 
to be taken literally as to those points which I have indicated, such 
as the formation of stearine in the center of the tank and not else- 
where, then it is simply not true, and I say so because I have several 
times repeated this process,and I have invariably found that the 
results correspond with what I have just stated. 

C. Q. 75. Is that all the answer you have to make to my question ? 

A. I consider this to be a complete answer. If there is any point 
in your question that you do not find to be replied to in my last an- 
swer, if you will indicate it to me, I will do my best to answer it 
more fully. | 

C. Q. 76. As you regard your answer as complete, I will only ask 
you if you have ever made an experiment in crystallization in which 
you found “ the stearine deposited in the form of teats at the middle 
of the oleomargarie liquid.” 

A. Understanding this to mean that the stearine deposits in ir- 
regular masses, which might perhaps be called teats, here and there 
through the liquid, so that the mass of the liquid is filled with such 
formations, I should say that I have frequently, if not always, found 
such to be the result of cooling in the manner indicated ; but if it is 
understood to mean that the stearine only deposits at the center of 
the mass, leaving the rst of the vessel filled with fluid oil alone, 
then I should say that 1 have rever seen any such results. 

C. Q. 77. By the first part of vour answer, detailing what you have 
seen, do you refer to the condition more particularly deseribed in 
your answer to cross-question 69 as follows? “In other words, as I 
have already described, the stock or mass obtained by the process of 
seeding is of a mush-like consistency, made up of countless crystals 
distributed through the mass and surrounded by a fluid oil.” 

A. Not exactly. What I was speaking of before was the stock as 
ready for the press, namely, when the contents of the seeding vessel had 
been stirred together. These so-ealled teat-like masses of stearine are, 

in fact, themselves made up of a multitude of minute crystals, 
380 ~—s and are not, of course, blocks of solid stearine. The forma- 
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tion of the stearine crystals, like the formation of other crys- 
tals, is a gradual growth in which crystal attaches itself to crystal, 
and the resulting mass, in many cases, has a bunch-like outline, 
but is really made up of numerous granules or separate crystals 
only slightly attached to each other. When such a mass is stirred 
up with the mother liquor, as it is called in many cases, or sur- 
rounding fluid the individual crystals break loose from each other 
and the result is a mixture, which I do not think can be better 
described than by saving that is like mush, where we bave granules 
of corn meal surrounded by water, rendering the whole mass, to a 
certain extent, fluid, and of a peculiar consistency with which every 
one is familiar and will recognize when the term mush is used. In 
the stock as ready for the press each crystal or granule is surrounded 
by a portion of oil, just as each grain of the corn meal is surrounded 
by a portion of water in the mush. 

C. Q. 78. In the English patent hot plates are used in the press, 
while in the Austrian patent they are described as warm plates. Mr. 
John D. Peck, superintendent of Railerty & Williams’ factory, has 
testified in his deposition that the plates in their process are heated 
up to 85° Fahrenheit, the plates being kept in a room at that tem- 
perature as follows (C. Q. 1): “The last question refers to ‘ hot or 
warm plates.” As you conduct the process do you not have the 
plates which you use in the press heated up to 85° or 86° Fahren- 
heit, whether it be summer or winter, and the entire atmosphere in 
the room kept at the degree of heat? A. The room is kept at a 
temperature of 85° Fahrenheit; the plates are kept in the same 
room from the fact if the plates were colder the stock in the box or 
cloths would chill, checking flow.” Do youagree with him in find- 
ing objection to the use of cold plates ? 

A. I do not understand that the testimony referred to shows that 
what would be properly considered hot plates were used by Messrs. 
Raflerty & Williams, but, on the contrary, that they used plates 
which were neither hot not cold, but substantially of the same tem- 

perature as the stock which was to be pressed. It is to be 
381 premised, | would further say, that I agree with Mr. Peck 

that cold plates—that is to say, phates notably colder than the 
stock to be pressed—would probably be objectionable, as they would 
chill the stock to a temperature below that at which it was intended 
to press it. 

C.Q. 79. As 1 understand the purport of your testimony, you so con- 
ducted your experiment at Brighton in illustration of‘your theory of 
the foreign patents, and by the application of ice in cooling instead of 
warm water, that as the result of the experiment you obtained an 
oleomargarine oil containing a larger proportion of stearine than 
that produced in this country, and having the characteristics accom- 
panyving this presence of a large amount of stearine, with its familiar 
taste or adherence to the palate characteristic of fat with a large 
proportion of stearine,and unlike butter in its physical constitution, 
thus producing a result very different from the result which Mége 
declares in lis foreign patents to be the result of the process therein 
set forth. Thus, in the Bavarian patent he says, under the head 
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“Pressure: The portion which runs off is a mixture of the marga- 
rine and oleine resembling lard in composition and of about the taste 
of fresh butter. It meits in the mouth like butter and does not stick 
to the palate like beef fat.” How do you explain this inconsistency 
between your experiment in Brighton and the results declared by 
Mége to be characteristic of his process in the Bavarian patent? 

A. In the first place, I must say that itseemsto me you do not under- 
stand, but,on the contrary, misunderstand, the purport of my testimony 
in many respects, to judge from the erroneous statements of your last 
question. I made no experiments in accordance with my theory of 
the foreign patents, nor have I so testified. On the contrary, I have 
testified that 1 did my best to carry out the directions of the foreign 
patents in every respect. In the second place, I did not substitute 
ice for warm water, nor is it a fact, as you suggest, that the foreign 
patents direct the use of warm water for cooling. The foreign patents 
say that a layer of tepid water is to be introduced into the-vessels 
in which the rendered fat is to be allowed to crystallize and cool. 

The object of this layer of water is manifestly not to cool the 
382 fat, but simply to prevent its adhesion to the bottom of the 

vessel, so that when it is cool and solid, on turning the vessel 
upside down, the solid mass will fall out and rest on the table. The 
reason of using the tepid water in this layer in place of cold 
water is manifestly not to cool the fat, but to prevent it from 
chilling suddenly where in contact with the water. The directions 
of the foreign patents, as I have repeatedly pointed out, are to allow 
the rendered fat to cool and crystallize until it becomes solid. This 
I did in every case completely, and know that the crystallization of 
the stearine was complete at one time, and at a later time the crys- 
tallization and solidification of the remaining substances were also 
complete, so that the mass when finished was sufficiently solid to be 
cut into slices or blocks, as the patent directed. Therefore, instead 
of, as you suggested in your question, making any variation in any 
respect from the directions of the foreign patents, I carried them out 
faithfully in every respect, and obtained precisely the product at 
this stage of the process which the patents directed. As to your 
further assertions, that in my testimony it is stated that the liquid 
fat or oleomargarine extracted by pressure with hot plates had cer- 
tain peculiarities of taste and the like, it is simply the result of a 
failure to consult my testimony, in which I have stated nothing of 
the sort. What I did state was that the oil so obtained contained 
an excess of stearine. In this respect it differed from the product 
obtained by following the American patent, and in consequence of 
this difference it would have been, as I have stated, unfit for the 
preparation of artificial butter. 

As to differences between the product obtained by me and the 
description contained in the foreign patents, I should account 
for any discrepancy that may exist as follows: 

It is stated that, for example, in the Bavarian patent, to which 
you have specially referred, that the portion which rans off from 
the hot plates in the press is a mixture of margarine and oleine, re- 
sembling lard in composition. Every one knows that lard contains 
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a notable amount of stearine; therefore in this respect there would 

be no differences between the material described in this Ba- 
085 ‘arian patent and that obtained by me. It is further stated 

in the Bavarian patent that this same oil has about the taste 
of fresh butter. In the first place, this seems to have reference to 
the fluid oil, in which condition its taste in the mouth might lack 
the adhesion to the tongue, which is perhaps referred to in the tes- 
timony of some one else, although I have said nothing about it; 
but as regards this statement, that such oil has the taste of fresh 
butter, I can only regard it, if intended to be interpreted literally, 
as the result of lively imagination on the part of the patentee, for 
I cannot conceive how such a product as this could possibly, in a 
strict sense, have the taste of fresh butter. As far as I am aware, no 
one has ever produced, on a commercial or other scale, any product 
by the exact process of these foreign patents, and it is, in my opinion, 
doubtful whether a product having the exact properties here de- 
scribed could be so produced ; and, if that is so, it is, of course, natu- 
ral that there should be some variation between the description, 
which may be a theoretical one, and the practical result of the process 
as obtained by me. 

C. Q. 80. Will you then state, now, whether the result produced 
by your experiment did or did not possess the characteristics men- 
tioned by me in my previous question, such as adherence to the 
palate, etc. ? 

A. As to the adherence to the palate, I did not notice any such 
property. As to the other characteristics, if you will restate them, 
so that [may know to what you refer by the term ete., I will tell you 
all I know about it. 

C. Q. 81. What I mean more especially is the taste and adherence 
to the palate, and the want of resemblance to butter, and not melt- 
ing in the mouth like butter. 

A. I did not notice the adhesion to the palate and did not test it 
in reference to melting in the mouth, as { only tested the liquid oil 
as it ran from the press. As regards the taste of butter, as I have 
already said, there was, in my opinion, no such taste about it. It 
resembled lard, without, however, the peculiar flavor which lard, 
when rendered as usual at high temperatures, always has. 

C. Q. 82. Then, as I understand you now, although Mége in his 
patent mentions specifically the characteristic of his product, that 

“it melts in the mouth like butter and does not stick to the 
384 palate like beef fat,” and although it is well known and has, I 

think, appeared in former depositions that the opposite of this 
characteristic always accompanies any undue amount of stearine, 
yet for some reason you did not ascertain these important particulars 
regarding the product of your experiment ? 

A. In the first place, I do not think it appears anywhere in this 
testimony, nor ts it the fact, that the properties you have referred to 
always accompany the presence of an undue amount of stearine. It 1s 
simply a question as to the quantity of stearine. With a certain 
amount of stearine the material will have all the physical prop- 
erties of butter except, of course, its flavor. With a large amount 
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of stearine the material will have the properties of lard, and will 
not have those of beef fat, in order to develop which it will be nee- 
essary that the amount of stearine should be far greater. I have not 
said that I for any reason failed to test any important properties. I 
convinced myself by actual observation that the oil which ran from 
the press contained an excess of stearine. I also convinced myself 
by tasting it in a fluid condition that, so far as I could perceive, it 
contained the properties of beef fat. The only experiment I did not 
perform was the placing of the solidified product in my mouth, to 
notice whether it did or did not melt like butter. This I did not do 
for the simple reason that I had not time, being obliged to leave be- 
fore there was time to cool this fat down and to so treat it as to get 
it ina proper condition for this test, which test, moreover, I regard 
as entirely immaterial, in view of the others which I had made. 

C. Q. 83. But with reference to the first part of your above answer, 
did you not state in your answer to C. Q. 56 that Mége was substan- 
tially correct in his statement as follows: “ Pressure: This opera- 
tion is intended to separate the hard constituent which makes the 
fat granular, congeal rapidly, and stick to the palate ” ? 

A. I did. 


Adjourned to Saturday, September 20, 1884, at 10 o’clock a. m. 
385 New York, September 20, 1884. 


Met pursuant to adjournment. 
Parties present as before. 


Continuation of cross-examination of Professor Morton by 
Mr. Dixon: | } 


C. Q. 84. If the product of your experiment contains so much 
stearine that it adhered to the palate and did not melt in the mouth 
like butter, it was not a product possessing the qualities set forth by 
Mége as characteristic of the product of his process in the foreign 
patent, with its qualites of non-adherence to the palate and melting 
in the mouth like butter, was it? 

A. As far as those properties were concerned, under the assump- 
tion of your question, it would not be the product so described. 

C. Q. 85. But Professor Wheeler, who remained till the experi- 
ments were concluded, in his deposition, in answer to direct question 
26, has testified upon this point as follows: “ The oil obtained in 
both of these cases differed in appearance and also in taste from that 
obtained in following the process of the American patent. It was 
much more thick and viscid, very sticky on the tongue and roof of 
mouth, and felt granular or semi-crystallized,” has he not ? 

A. As I have never seen Professor Wheeler’s testimony, I am un- 
able to say anything about it, nor do I know to what experiments 
he may refer in this or any other place, or whether such experiments 
were those which I witnessed or not. 

C. Q. 86. Here in his deposition the context is as follows: “ With- 
out going into unnecessary detail, I will state that I carried on this 
part of the process, and in the manner alluded to in your question, 
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on two portions of stock. In one instance the plates had a tem- 
perature of about 100° F.; in the second instance they had a tem- 
perature of about five or ten degrees higher. In the first instance, 
the stock yielded in oil amounting to 80,%; per cent. and there 
remained in the cloths 19,5; of stearine. In the second ex- 

periment, where the temperature was about 105° or 
386 110° F., the amount of stearine remaining in the cloth was 

58; per cent. and the oil obtained 95,45 per cent. The oil 
obtained in both of these cases differed in appearance and also in 
taste from that obtained in following the process in the American 
patent. It was much more thick and viscid, very sticky on the 
tongue and roof of mouth, and felt granular or semi-crystallized ;” 
and direct question 8 and its answer in his deposition, as follows: 
“Q. 8. Will you please state whether or not this night watchman 
was present and witnessed yourself, Professor Morton, and Chitten- 
den slicing up with a knife certain cooled fats which you were 
manipulating in following the process under the Mége foreign pat- 
ents at the factory of his employer last week? A. He witnessed the 
operation, most emphatically, as he himself performed it under our 
direct and immediate supervision, doing so precisely in the manner 
indicated in your question.” 

A. Assuming that what you have read occurs in Professor Wheeler’s 
deposition, | can only say that I do not recognize either of the experi- 
ments alluded to in what you have read as being thus tried during 
my presence. As to your assumed quotation in reference to my 
being present with him, if it is supposed to be that I was present 
during the entire time, it would of course be incorrect, as I was here 
giving testimony in this case on Saturday, September the 6th, and 
was only present during those experiments which were made on 
September Sth. 

C. Q. 87. Did you not state, in answer to direct question 16, that 
“we were engaged in these experiments together from 10 o’clock a. 
m., Tuesday, September the 2d, until about 6 o’clock p. m. on Fri- 
day, September 5th ?” 

A. I have no doubt the words quoted by you occur in my testi- 
mony, but it does not appear frum that to what experiments refer- 
ence is made. As a matter of fact, the time included covers the 
entire time in making all the experiments of rendering fat, as well 
as those of pressing it, which I witnessed, and, as I have already 
stated, I left Boston on the night of the 5th and spent the 6th here. 
The experiments referred to as, 1 presume, by Professor Wheeler in 
your previous questions were made on the 6th, but of course, being 
myself in New York at that time, and not having read his deposi- 

tion, | know nothing about them. 
387 ©. Q. 88. Do you wish to be understood now that you did 

not witness the setting aside of two cans partly full of melted 
fat from the rendering kettle and placed in a cool-room, and with 
ice applied to further cool them, and then, when the mixture was 
thoroughly and absolutely solid, the slicing of the solid stearine 
into thin plates, their wrapping in cloths, and then the placing of 
them in the press between hot plates, with the expression of the oil 
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by pressure, and then observing the quality of the oil, though, as 
you have stated, you came away before the oil had cooled down 
€e had been properly prepared to make the requisite test upon the 
palate ? 

A. Ido not. On the contrary, I mean to testify now, as before, 
that I witnessed all these operations and everything that was done 
down to six o'clock on the evening of Friday, the 5th of September ; 
but I decline now to allow you to make it appear that I witnessed: 
experiments tried on the 6th, on which day I was present giving 
testimony in the present case in New York. 

C. Q. 89. When it appears, from-your answer to direct question 6, 
that on the 3d of September you melted the fresh fat and had it 
poured into cans—‘“ the other two cans, which were only partly full, 
were run into a cool-room, where they stood over night”—that 
the next day they were ‘placed in a tank of well water, and on the 
morning of the 5th ice was added to this tank, so that it took from 
the 3d to the 5th to prepare this fat for the press, and was not this 
the fat which you witnessed pressed with the hot plates on the Sth, 
in connection with Professor Wheeler, before you left, and which 
probably the next day was cool enough to test in the mouth? 

A. It was a portion of the fat alluded to in your question which 
I saw tested on the 5th, but it was not the oil from the fat so tested 
which was allowed to remain over and examine the next day, about 
which Professor Wheeler appears to testify in the passage read by 


ou. 

C. Q. 90. How do you know that if you were not there the 6th 
and, as it seems, it took some days to prepare the fat ready for any 
experiment in the press ? : : 

A. The reason why I know that the experiments referred 

388 to by you as having been testified to by Professor Wheeler 

+ were not the experiments witnessed by me is that the condi- 

tions stated by Professor Wheeler are not the conditions of the 

experiments which I witnessed. As to the latter part of your ques- 

tion, I fail to see the slightest connection between it and the subject 
of your question. 

C. Q. 91. The connection is this: that, as it appears that it takes 
several days to melt the fat and get it in the requisite condition for 
the press, as detailed by you, Professor Wheeler could hardly melt 
additional fat, get it into the requisite state, run it through the press, 
and have it cooled, so as to test its taste, all in one day, to wit, on the 
6th, after you had left. 

A. I now see how such a connection should seem to exist in your 
mind in consequence of your apparent entire failure to understand 
what I have been testifying to. ‘Two quaniities of fat were prepared 
by me or in my presence, as I have already described, and a portion 
of one of these was used in my presence on the 5th, leaving an abun- 
dant amount of the same material for Professor Wheeler to use the 
next day. The matter is a perfectly simple one to any one intelli- 
gently following what has been stated, but, of course, like any other 
subject, may appear confusing if sufficient intelligence and attention 
are not applied to its understanding. 
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C. Q. 92. Professor Wheeler was present on the 5th, when the 
pilates of solid fat were placed in the press, was he not ? 

A. Lam not positive whether he witnessed those experiments or 
not. 

C. Q. 93. As you made these experiments and testified about them 
in this case, and as they were made just before you commenced to 
give this deposition, ought you not to be able to remember whether 
Professor Wheeler witnessed them with you? | 

A. Not as J] understand it. My business was to witness and make 
notes concerning the experiments themse!ves, and not as to the 
presence or absence of any one else, since sucl: persons could them- 
selves give the best evidence as to whether they were present or not. 

On this account I took no special notice, and only remember 
389 that Professor Wheeler was called away to attend some business 

towards the end of one of the days, Which, I think, was this 
day. but I am not certain. 

C. Q. 94. Referring to lard, are you not aware, in common with 
the general public, that lard deodorized is used in admixture with 
a fine quality of creamery butter, such as Elgin creamery, and espe- 
cially in Chicago, in the production of an artificial butter called 
butterine, which is of a very fine quality, so that it commands both 
in Chicago and New York a much higher price than oleomargarine 
butter, and, judging by this price it commands, is a very palatable 
article of food ? 

A. | know none of these facts from my own knowledge, nor do I 
believe that the public at large has any such knowledge as you 
state. 

C. Q. 95. Does not oleomargarine contain stearine in its compo- 
sition, and is not the “ margarine” part of it composed of palmatin 
and stearine ? 

A. That is correct. 

C. Q. 96. Do you wish to be understood by your answer to direct 
question 10 that oleomargarine is not tasteless and odorless? 

A. I do mean that oleomargarine is not absolutely tasteless and: 
odorless, but that it is entirely free froin any objectionable taste and 
odor, in which respect it resembles good butter when melted. 

C. Q. 97. On the contrary, did you not state, in answer to C. Q. 
146 in your former deposition in this case, that “on the other hand, 
the manufacturer of oleomargarine oil obtains as his product a clear, 
homogeneous, essentially tasteless, and odorless melted fat separated 
and entirely free from tissue or products of decomposition or change 
of tissue and essentially free from water, though not as absolutely 
anhydrous as would be fat subjected toa much higher tempera- 
ture?” 

A. I have undoubtedly testified as you state, but I find in that 
nothing at all contrary to or inconsistent with what I have just 
stated, especially if what you quoted be read with its immediate con- 
text: “Considering the product obtained, that secured by the phys- 
iol gist was manifestly a more or less perfect emulsion resembling 
milk or cream, the fat in which would undoubtedly have pos- 
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sessed an offensive taste and odor derived from decomposing 
390 organic matter (by which I do not mean putrefying, but 

simply decomposing in peptones, etc.), with which it had 
been for a long time in contact. On the other hand,” ete., as you 
have quoted, which clearly shows that the point here brought out 
was not anv absolute absence of taste or odor, but the absence of 
offensive or objectionable taste or odor. 

C. Q. 98. But you would not now deny that oleomargarine, as 
manufactured in this country, was an essentially tasteless and odor- 
less melted fat? ; 

A. Understanding those words in their proper signification as 
meaning free from any objectionable taste and odor, either that 
specifically mentioned in my last answer or the tallowy taste and 
odor produced by rendering at high temperature, my opinion, now, 
on this subject is exactly what it has always been, namely, that in 
this sense oleomargarine, as manufactured in this country in accord- 
ance with the Mége process, is substantially tasteless and inodorous, 


Redirect examination: 


R. D. Q. 99. At the time of the taking of the prima facie case on 
the part of the complainants you will recollect that Professor Charles 
F. Chandler gave a deposition in behalf of the complainants relat- 
ing substantially to the same subject-matter concerning which your 
deposition was then given. Will you please state where Professor 
Chandler is now, and also whether or not Professor Chandler, at the 
time of giving his former deposition, was familiar with the French, 
English, and Bavarian letters patent of Mége, and whether or not 
his opinion as to the identity and differences of Mége’s foreign let- 
ters patent and Mége’s American patent sued upon was substantially 
the same as the opinions and views expressed by you in your deposi- 
tion just completed. 


(Objected to as incompetent in rebuttal, and the last part of the 
above question is also objected to as wholly incompetent and a gross 
violation of all recognized rules of evidence asking at second hand 
about the opinions of persous not present, and only paralleled by 

the preceding offer in evidence by the complainants of the 
391 unverified letter of George Harding, whose offices are both 
in New York and in Philadelphia, containing his unsworn 
statements in opposition to the sworn evidence of Professor Barker.) 


\. Professor Chandler is at present traveling with his family in 
Europe, and is not expected to return until the 1st of November. 
At the time of making the deposition referred to, Doctor Chandler 
was, to my personal knowledge, familiar with the patents named, 
and his opinion in reference to the identities and difference in these 
patents was substantially identical with that expressed by me in my 
deposition just complet.d. 


Recross-examination : 


C. Q. 100. But your opinions are based on the experiments made 
by you at Boston, which were not made until this sitting was com- 
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menced, and while counsel for defendant was kept waiting by ad- 
journment from day to day for over a week, as shown by the record 
in this case, and during Professor Chandler’s absence? 

A. My opinions are not based on the experiments referred to, but 
are based on various documents, namely, the patents referred to. 
These opinions have been, however, fully confirmed by the experi- 
ments made by me. As to the hardship endured by counsel for 
the defendant, this is a matter of which I bave no knowledge. 


HENRY MORTON. 


Sworn to before me September 20, 1884. 
ASA F. SMITH, 
Notary Public, Kings Co. 


Certificate filed in N. Y. Co. 
(Recess. ) 


392 And thereupon complainants call C. Gitpert WHEELER, 
who, first being duly sworn, deposes as follows in answer to 
interrogatories propounded by C. K. Orrre.p, Esq.: 


Q. 1. Please state your name, age, residence, and occupation. 

A. C. Gilbert Wheeler; age, 48; residence, Chicago; occupation, 
analytical chemist. 

(). 2. Please state somewhat in detail what experience you have 
had which qualifies you to express an opinion relating to animal 
fats and their treatment in several forms, especially as an article for 
human food; and you may state, also, what experience you have 
had as an expert witness in patent causes, giving, if you please, in 
connection therewith any positions you may have held based upon 
your chemical knowledge and any works you may have written as 
an author relating to this same subject-matter. 

A. I was graduated at the Lawrence scientific school in 1858, 
which is the scientific department of Harvard University. Subse- 
quently, for a year, I was an assistant to Professors Cooke and Horst- 
inan, who were the professors of chemistry at that university. In 
1859, in the autumn, I entered the service of the State of. Missouri 
as chemist, and continued in that position until the breaking out of 
the war in 1861. In the fall of that year I went to Europe and _ re- 
mained there continually until the spring of 1868, studying at 
various universities in Germany and France and conducting re- 
searches in chemistry under the direction of Liebig, Pose, Wurtz, 
and others. A considerable portion of 1867 and 1868 was spent in 
studies at the school of medicine in Paris. Returning home in 1868, 
1 tock the chair of chemistry at the University of Chicago, which I 
have held up to within about two years ago. I was also at the same 
time elected professor of Inorganic and organic chemistry at the 
Chicago Medical College. Within the past few years I have held 
the position of professor of chemistry at the Beloit College fora year 
or two: also have been for about the same length of time professor 
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of geology and metallurgy at the University of Denver, Col- 
393  orado. During my years of residence abroad and since my 

return, I have frequently been engaged in original chemical 
research, especially in the department of organic chemistry, and I 
have read a number of papers at the German, English, and Ameri- 
can associations for the advancement of science. A paper of mine 
on organic chemistry has been presented to the Institute of France 
and read by its president. I am a member of the German, French, 
and American Chemical Societies, and I have prepared two text 
books on chemistry—one, organic chemistry and the other medical 
chemistry. 

During my professorship at the University of Chicago I was 
temporarily in charge of the chair of zoology, and at that time pub- 
lished a zoological chart of the mammalia, and a text book on the 
same subject, now in use at over a hundred institutes of learning in 
this country and Europe. I haveduring these years occupied my- 
self more or less with the study of the fatty bodies as a part of the 
subject of general organic and animal chemistry, and have fre- 
quently in my laboratory been called upon to make chemical analyses 
and investigations relative to the fats.. In general, my experience 
as an expert in patent causes has been somewhat extended. Of 
those within recent years there occur to me now “ The Nickel-Plat- 
ing case,” “The Barbed-Wire case,” “ Beer-Barrel-Pitching case.” 
Within the past year I have served as an expert in the somewhat 
famous “lard controversy” before the board of trade at Chicago, 
along with various chemical experts from Boston, New York, Balti- 
more,and Chicago. During that time, also, I have served as chemi- 
cal expert in a suit relative to a process for testing oleomargarine 
butter. I have also had frequently to examine fats with regard to 
their properties as solvents, lubricants, and with regard to their 
illuminating properties. I*am now engaged upon a research of a 
technical character with regard to the identity of the well-known 
lubricant, “ Frazer’s axle grease.” 

Q. 3. Do you understand the German and French language so 
that you can read and translate the same? 

A. Prior to my residence abroad I gave particular attention to 

the study of modern languages, which I continued in Europe, 
394 acquiring the ability to read scientific works in at least twelve 

modern languages and speaking ‘about half that number, and 
among those are German and French. 

(). 4. Have you read, so that you understand thoroughly the 
same, the defendants’ exhibits introduced in evidence in this case, 
namely, the French, Bavarian, Austrian, and English letters patent 
to Hippolyte Mége and the translation exhibits of such foreign pat- 
ents ? 

A. I have read the same carefully and think I understand them. 
I have particularly examined the original Austrian and Bavarian 
and compared them with the translations. 

(. 5. Have you read also carefully, so that you thoroughly under- 
stand the same, the Mége letters patent sued upon in this case, and 
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also the stipulation representing the defendants’ process now in this 
case? 

A. I have carefully read them both and believe that I understand 
them. 

(. 6. Please state whether or not you find the invention described 
and claimed in the Mége patent sued upon in this action suggested 
or described in either one of the foreign patents exhibits to Hip- 
polyte Mége in this case, namely, the Mége French, English, Aus- 
trian, and Bavarian patents, and if you shall state that you do not 
find the invention or processes of the Mége patent sued upon in 
either of said Mége foreign patents, please then point out wherein 
the processes described in said foreign patents differ from the pro- 
cesses described in the patent in suit, and also any differences in the 
resulting products therefrom, and state in this connection the prac- 
tical importance of such differences as to process or products ? 


(Objected to as leading, and also because the witness has read the 
manuscript of direct examination of Professor Morton and his state- 
ments covering the entire ground embraced within the question, and 
because defendants are estopped by the affidavie of Mége from deny- 
ing that the American patent is for a different invention from the 


foreign patents.) 


A. As the result of my careful examination of the exhibits re- 
ferred to in your question, I reply that in my judgment the same, 
namely, the Méege French, English, Austrian, and Bavarian 

395 patents, do not contain or suggest the invention which is de- 
scribed in the letters patent sued upon in this case. My reasons 

are based upon a number of considerations. Referring, in the first 
instance, to the second paragraph of the Atnerican patent, in which 
“crushing ” is spoken of as the first mechanical operation, the pat- 
ent states, “A complete crushing is necessary in order to obtain rapid 
work without alteration. For this purpose, when the substance is 


coarsely crushed, he let it fall from the cylinders under millstones,,. 


which completely bruised all the cells.” Thus evidently contem- 
plating as fully as possible the complete comminution and eutire 
disintegration of the tissue enclosing the fat globules. In the cor- 
responding paragraph of the French, English, Austrian, and Bava- 
rian patents I find that what is contemplated at this stage is only a 
very partial and incomplete disintegration and subdivision ; but, on 
the other hand, as the paragraph is entitled “a complete washing,” 
this is exhibited by the language employed in the English patent, 
which is substantially that of the other foreign patents in the cor- 
responding paragraph (when I allude to foreign patents hereafter in 
this testimony let it be understood that I mean the English, French, 
Austrian, and Bavarian). The English patent reads in this para- 
graph: “This is obtained by reducing or crushing the fresh suet 
under a shower of fresh water which falls between two rollers at the 
same time as the fat, which, divided by the water and the pressure, 
falls into a vessel, in which the washing is completed by a stream 
of water.” 

It is evident, on simple inspection of the terms employed, that 
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whereas a complete, thorough washing could and probably would 
result from this operation that a thorough and complete crushing 
or minute subdivision could not possibly be obtained. Not only is 
this view warranted by an inspection of the language describing 
this stage of the process, but I have found upon actual experiments, 
made both in Chicago and at Boston, with the precise mechanical 
arrangements as prescribed in this part of the process, that only a 
loose, very coarse, and incomplete breaking up of fat masses is 
hereby accomplished, ample, it is true, for the satisfactory and. 
complete washing of the fat, but fgr nothing approaching in the 
least the “ complete crushing ” which is necessary, according to the 
American patent. 
396 Passing now to the consideration of the next step in the 
process, that spoken of under the head of “ digestion,” I find 
the foreign patents differ quite as materially. In the directions 
given for preparing the artificial gastric juice in the foreign patents 
an amount of this juice is prepared sufficient in quantity to im- 
merse the fat, which amount, as I have found upon repeated ex- 
periments, would be from thirty to forty per cent. in weight of the 
fat employed, and even in the one alternative method permitted in 
this paragraph, as directed by the Bavarian patent, the amount of 
the artificial gastric juice is specifically stated as being 300 kilos to 
1,000 kilos of the fat, or thirty per cent. On the contrary, the 
American patent, under which this suit is brought, directs the em- 
ployment of artificial gastric juice in the proportion of “ two liters 
per bundred kilos of greasy substance.” The small amount here 
used clearly indicates that the artificial gastric Juice was not ma- 
terial or much relied upon, while, on the other hand, as we have 
seen, the amount taken of this gastric juice indicates its very promi- 
nent function in this stage of the process. If the amount prescribed 
by the foreign patents was necessary to perform the solvent action 
necessary under those patents the small amount employed in the 
American process would have been totally inadequate to perform a 
similar or corresponding important service. 

A further difference in the American patent, in connection ‘with 
the operation designated as digestion, I fail to find or its equivalent 
in either of the foreign patents. I refer to the sentence in the 
American patent, paragraph three, where he states: “ He slowly 
raised the temperature to about 103° Fahrenheit, so that the mat- 
ter shall completely separate it.” 

Directions of this sort or anything approaching thereto I emphat- 
ically regard as entirely wanting in the foreign patents. This in- 
crease of yon, noer an to about 103° Fahrenheit, so that, or, to em- 
ploy my own language, expressing, I think, the idea of the inventor, 
is in order that “the matter shall completely separate. The cor- 
responding descriptions in foreign patents contemplate and describe 

such a procedure as shall allow the fat to remain in contact 
397 with the artificial gastric juice at the temperature of animal 
heat until all the dissolved fat appears limpid on the sur- 
face.” In the American patent such a separation of the fat was by 
the inventor regarded as incomplete and unsatisfactory for this pur- 
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pose, and hence he directs the application of a sufficient heat, about 
or in the vicinity of 103° Fahrenheit, but yet adequate, as he spe- 
cifically states, “so that the matter shall completely separate.” 

To review, then, and concisely express the characteristics of the 
two processes, the one contemplated by the foreign patents and the 
other contemplated by the American patent, we may regard that 
the former depended upon a thorough washing of the crude fat in 
connection with a coarsely and imperfect crushing, this to be fol- 
-lowed by a digestive operation under the influence of a large amount 
(thirty to forty per cent.) and at a temperature, as the uniform lan- 
guage of the foreign patents expresses it, “of the animal body.” 
This, from my experience, which during the last four years has 
been very extensive in experiments relative to artificial digestion, 
should, under no circumstances, exceed the temperature of 103° 
Fahrenheit. ‘he usual limits regarded as the most favorable for 
artificial digestion are 96° to 98° Fahrenheit as a minimum and 
103° Fahrenheit as the extreme maximum. Another division of 
the process involved in the question brings ty light a still farther and 
most radical point of difference between the American patent and 
the foreign patents. This is the operation by which it is intended 
to effect a separation of the stearine from the margarine (I use this 
word margarine as it is still retained in technical literature, although 
chemical science at the present date has discarded it, margarine as 
formerly considered now having been shown by later investigations 
to be a mixture) and oleine. In all the foreign patents I find that 
the cooled product is, as a mass, cut into pieces or slices about an 
inch thick, as specified in some of the foreign patents, or half an 
inch thick, as specified in the English patent; then put “into a 
cloth between hot plates of a press.” It is then submitted to press- 
ure and yields the oil contemplated as the final product by the for- 

eign patents, intended asa substantial equivalent as edible fat 
398 to be used in the place of butter. In the American patent 

the process at this stage is quite different. The product is 
not allowed to become rigid, so as to admit of cutting it into thin 
slices, but is retained at a temperature fixed and carefully guarded 
ranging from 86° Fahrenheit for the soft fats to 98° Fahrenheit for 
hard fats. Thus retained at this uniform temperature for “ a cer- 
tain time, more or less long, according to the fats, the stearine is 
deposited in the form of teats at the middle of the oleomargic 
liquid.” | 

This retention in the American patent of the product at a tem- 
perature so well and carefully regulated would, as is well known by 
scientific men, permit of the semi-crystallizing out of the stearine 
from the mixture of stearine, margarine, and oleine, of which the 
mass is composed, and in this semi-crystalline or granular stearine 
margarine and oleine would be sucked up or absorbed mechanically 
or by capillary action, such as a sponge absorbs and retains water. 
Such a product thus carefully and cautiously prepared under the 
conditions as to temperature, favoring a spontaneous separation out 
from the mixture of the stearine alone, would be a most favorable 
ore for yielding without recourse to hot plates the product, relatively 
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poor in stearine, and hence perfectly edible and wholesome, entirely 
suited for the purposes contemplated by this invention. Where, 
however, as distinctly described, the cooled, now solid, mixture of 
stearine, margarine, and oleine is to be exposed to the action of hot 
plates a product would be obtained under the circumstances of the 
case necessarily too rich in stearine to be adapted to the uses con- 
templated by the invention in the American patent. This latter 
product would be a substance having a pure, agreeable, bland taste, 
with entire freedom from the granular adhesive sensation upon the 
tongue and palate which characterizes the product made under the 
foreign patent and with the employment of hot plates. 

The rationale of this deduction is upon scientific grounds very 
simple. The sliced mixed fats enclosed in the cloth and in contact 
with hot plates receives and transmits to its interior, but very slug- 
gishly indeed, the heat radiating from and transmitted by the afore- 
said plates. 

It is well known to chemists that fats; especially solid fats, 

399 are exceeding poor conductors of heat, and long before the 

olemargarine within the interior of the solid cakes had be- 

come sufficiently fluid to escape through the cloth a large portion of 

the exterior part would be thoroughly melted, thus yielding to the 

oil dripping from the press its entire amount of stearine. Such an 

oil would not have the properties of that prepared according to the 

American process, not only as to flavor, but also as to grain or struct- 

ure, and, farther, would solidify at a temperature several degrees 
higher than the oil furnished by the American patent. 


(Counsel for defendant suggests that it would have been an econ- 
omy of time if the notary had simply copied Professor Morton’s 
answer to the similar question in his deposition, the difference be- 
tween the two answers being merely “formal” and not “ substan- 
tial.”) 


Q. 7. Did you see the last witness upon the stand, Mr. Pendleton, 
the night watchman ? 

A. | did see him. 

Q. 8. Will you please state whether or not this night watchman 
was present and witnessed yourself, Professors Morton and Chitten- 
den slicing up with a knife certain cooied fats which you were 
manipulating in following the process under the Mége foreign pat- 
ents at the factory of his employer last week ? 


(Objected to as leading and immaterial.) 


A. He witnessed the operation most emphatically, as he himself 
performed it under our direct and immediate supervision, doing so 
precisely in the manner indicated in your question. 

Q. 9. Is the product produced by the patent sued upon identical 
with natural butter; and, if not, what renders it a new and im- 
proved material either by the omission or addition of substances not 
found in natural butter? 

A. It contains essentially the same constituents, and those not 
present in this are in butter present to a slight extent. 
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Q. 10. If it should be practically a fact that this oleomargarine 
product made under the Mége American patent keeps much better 
aud has much better preservative qualities, what would you say to 
its being a new and improved material in this respect and the rea- 
sons for it” 


400 (Objected to as hypothetical and incompetent.) 


A. It is precisely these substances which are present in butter, 
only to the extent of a very few per cent., whica for the most part 
are known to chemists as compound ethers that give to that sub- 
stance its inherent proneness to change in a sense of deteriorating, 
and it is also precisely the absence of these substances in the prod- 
uct obtained under the American Mége patent that causes this ome 
product to have what is generally recognized as a better keeping 
quality ? 

Q. 11. Were you present at Chicago and personally heard de- 
fendant’s expert witness, Professor Barker, give his deposition in 
this case? 

A. I was present during his entire testimony. 

Q. 12. Do you agree with Professor Barker that there is anything 
in the slight amount of artificial gastric juice used in the Mége 
American patent sued upon which gives to the product of that patent 
the taste of molten butter, or that artificial gastric juice can, under 
any circumstances, give any such taste of fat ? 

A. If the development of any such taste or flavor by the action of 
artificial gastric juice is possible Professor Barker has been the first 
one to observe it, and it is certainly an original discovery unknown 
to other chemists who, unlike him, have not as yet abandoned chemi- 
eal research for the domain of physics. 

Q. 13. Has artificial gastric juice as applied to fats any other pur- 
pose or scope except to liberate or assist to liberate the fat globules 
from their surrounding tissues ? 


(Objected to because grossly leading.) 


A. I can conceive of no other object, but would regard the em- 
ployment of a greater amount than necessary for this purpose as 
detrimental to process and product. 

Q. 14. In your opinion is the process of the first five sections of 
the Mege American patent in any respect a physiological process ? 

A. In no respect whatever, as ] oeteal the meaning of the 
term physiological. 

Q. 15. Have you ever carried out and followed literally the pro- 
cess of the Mége patent sued upon to the extent of employing the 
slight gastric juice composition down through the first five sections 

of such patent ? 
401 A. I have done so. 

Q. 16. Have you also followed and carried out literally and 
exactly the defendant’s process as represented by the stipulation filed 
in this case with the addition or explanation thereto that the fat as 
it came from the hasher was reduced to a pulp or with all the cells 
completely bruised ” 
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A. I have also done this. 

Q. 17. Please state whether or not, in your opinion, there is any 
recognizable or substantial difference between the process of the 
American patent sued ujon and the process of the defendant identi- 
fied by this stipulation or any recognizable or substantial difference 
between the product of the process of the first five steps of the Ameri- 
can patent sued upon and the product of the defendant’s process as 
represented by the stipulation in this record. 


(Objected to as incompetent in rebuttal, especially as precisely the 
same subject was inquired into and answered by complainants’ ex- 
pert at length in the complainants’ prima facie case.) 


A. I do not regard that there is any difference. 

Q. 18. Did you ever visit the factory (at Chicago) of the defend- 
ants with their knowledge and consent ? 

A. I did so visit it, on the twenty-first day of August last, in ac- 
cordance with a previous arrangement for that purpose. 

Q. 19. Did you then and there personally witness the manufact- 
ure of the oleomargarine products by these defendants so far as the 
first five steps of the Mége patent sued upon are concerned ? 

A. I did then and there carefully and thoroughly examine and 
witness the process carried on in accordance with these five steps. 


Adjourned to September 10th, at 10 a. m. 


Met pursuant to adjournment. 
Present: Same as before. 


Examination of Professor WHEELER resumed: ° 


Q. 19}. The stipulation as to the defendants’ process in evidence 

in this case expresses the process fully except as to some slight 

402 details. I will not ask you to repeat the process you saw at 

the defendants’ factory, but simply one or two points by way 

of supplement or explanation not inconsistent with the stipulation 

on file, and to this end J now ask you to explain somewhat minutely 

the exact method employed by the defendants in taking the oil or 

stock or product from the seeders and shaping it for the presses for 

the extraction of the stearine and the condition of the product at 
that time. 


(Objected to as incompetent in rebuttal and because both defend- 
ants and complainants are bound by the stipulation.) 


A. While I made a very thorough and minute examination from 
beginning to end of the process employed by the defendant at his 
factory at Chicago, I gave especial attention to this stage of the 
work. The workman employed in this: part of the operation was 
seated before a strong revolving table and adjacent to him had the 
supply of stock. Near the margin of this revolving table, at short 
intervals, there were fastened wooden cleats in such a manner as to 
form a parallelogram whose dimensions were, measured upon the 
inside, eleven inches in length, seven inches in breadth, and one 
and three-fourths inches in height; taken in connection wigh the 
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thereby enclosed area of the table, it resembled much the cover of 
an ordinary box. Upon this frame was laid a large piece of can- 
vas, perhaps four to six times the area of the frame, and upon this 
was placed the stock by the workman above referred to. The man- 
ner in which he did this was by placing his two hands together, 
palms towards him and with his fingers loosely interlocked, then 
with his two hands he scooped up from the supply of stock a 
quantity which appeared sufficient when laid upon the cloth afore- 
said to fill the frame above described about to its upper surface. In 
order that it might fully do this, with his hand “ pressed and 
smoothed the soft mass so that it would fill out the ends and cor- 
ners of the frame and thus take the shape of this case or mould 
that served as the retaining vessel for the purpose. The table was 
then revolved a certain distance to the next workman, who folded 
the cloth loosely over the enclosed mass of stock, and by another 
workman the cloth, with its contents, was conveyed to the 
403 press. I did observe at the factory scoops similar to ordi- 
nary sugar scoops, apparently very convenient for manipu- 
lating a soft, semi-solid mass of the character presented by the stock, 
and judge that these were sometimes employed for scooping up or 
manipulating the latter. , 
Q. 20. Was this operation of removing the product from the 
seeders and pressing it at the defendant’s factory carried on in the 
same room or temperature ? 


(Same objection.) 


A. The operation of removing the stock from the seeder and 
pressing it were both performed in the same room and under the 
same conditions of temperature. 

Q. 21. Were the plates of defendant’s presses which squeezed out 
the oil hot or any warmer than the temperature of the room in 
which they stood ? 


(Same objection.) 


A. The plates of the presses were not lot, but had precisely the 
temperature of the seeding-room in which they were situated. 

Q. 22. Did you handle, taste, and smell the oil or product at the 
defendant’s factory when it was drawn on from the melting kettles ? 


(Same objection, and also because the complainants are bound by 
the testimony of their witnesses in their direct case, to wit, the testi- 
mony of Horace Manley and others, that it was tasteless and odor- 
léss and did not have the butter taste, and complainants cannot now 
contradict or controvert their own testimony on this point.) 


A. I did. 
Q. 25. Will vou please state whether or not there was the slight- 
est difference in taste, smell, or composition between the product or 
oil of the defendants when it was drawn off from the melting kettle 
and the product or oil produced by the process described in the 
patent sued upon as found by you in working such patent at the 
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same point in said patent where the oil is melted and separated from 
the tissues in said patent ? 


(Same objection.) 


A. In all respects the oil referred to in the question was precisely 
the same as to taste, odor, and general physical appearance. 

404 Q. I see that in the patent sued upon the oil or product at 

the point last rca must not have any taste of fat, but, 

on the contrary, must have the taste of molten butter. Please state 

whether or not, in your opinion, the patent accurately identifies and 

describes the product as it exists in the processes of complainants 

and defendant at the point indicated in the few preceding questions. 


(Objected to as leading, and also because the complainant- is bound 
by the statement of their expert, Professor Morton, in his direct ex- 
amination just taken, that such product does not possess any butter 
flavor.) 


A. If there was any difference between the oil at this stage, as to 
its taste arid flavor, and that of molten butter I could not discern it. 
There might have been a little more adhesiveness of the product to 
the palate or tongue than is present in molten butter, but as to flavor 
or odor, properly speaking, oor detect no marked difference. 


(Same objection to the answer, and also because complainants are 
bound by and cannot contradict the testimony of their own wit- 
nesses on this point in their prima facie case, and notice is hereby 
given that at the hearing motion will be. made to strike out the 
above question and answer.) | | 


Q. 25. Will you please state whether or not the opinions and 
statements you have made in this deposition are founded upon 
thorough, careful, and practical experiments made by you under 
and in accordance with the precise processes of the Mége French, 
English, Bavarian, Austrian, and American patents syed upon, as 
well as the defendant’s process, aside from and in addition to your 
knowledge and study as a chemist and scientist. 


(Objected to as leading.) 


A. They are founded both upon my study and experience as a 
practical chemist, and also upon certain experiments conducted by 
me on a manufacturing scale to thoroughly test these patents. 

These experiments I have conducted during a period of five 
405 days in Chicago and repeated and extended them during a 
period of six days at Boston. 

Q. 26. Without requiring you to describe, itemize, and in detail 
the experiments and results carried on by you under these patents 
to substantiate your conclusions and opinions, I will, however, call 
your attention specifically to that step in the several processes of the 
Mége Bavarian, Austrian, French, and English patents which refers 
to the cooling of the mass until it can be turned out or dumped 
upon a table and then cut or sliced into pieces one-half an inch or 
an inch thick, and these pieces after being encased in cloths to have 
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the stearine and oils separated therefrom by means of hot plates 
under pressure. Will you please state somewhat in detail your experi- 
ment in working this part of the process of the foreign patents and 
your results therefrom, and in this connection whether or not, in 
your opinion, a practical and edible product can be produced in 
this manner. 

A. Without going into unnecessary detail, I will state that I car- 
ried on this part of the process, and in the manner alluded to in 
your question, on two portions of stock. In one instance the plates 
had a temperature of about one hundred degrees Fahrenheit; in 
the second instance they had a temperature of about five or ten de- 
grees higher. In the first instance the stock yielded an oil amount- 
ing to eighty and five-tenths per cent., and there remained in the 
cloths nineteen and five-tenths per cent. of stearine. In the second 
experiment, where the temperature was about 105° or 110° F., the 
amount of stearine remaining in the cloth was five and three-tenths 
per cent., and the oil obtained ninety-four and seven-tenths. The 
oil obtained in both of these’ cases differed in appearance and also 
in taste from that obtained in following the process of the American 
patent. It was much more thick and viscid, very sticky on the 
tongue and roof of the mouth, and felt granular or semi-crystalline. 
In addition to this, it solidified at a much higher temperature than 
did the oil obtained under the American patent. Kept in the same 
room, under the same condition of temperature as that obtained by 
the American process, it early solidified, while the latter still remained 

the fluid. 
406 Further, in the second of the abve-mentioned experiments 

I touk care to note the temperature at which the oil became 
solid, in comparison with another lot of oil obtained under the pro- 
cess of the American patent. The latter was still fluid at 91° F., 
while the former had already become solid at 95° F. This, of course, 
is due to the large excess of stearine in the product obtained by the 
use of hot plates. A notable circumstance in this connection was 
the fact that when operating with hot plates the entire mass of 
plates and structure of the press below the point where the bags of 
stock were located were smeared over with stalactitic-like masses of 
solid stearine much resembling the irregular masses adhering to 
the sides of a badly burning tallow dip. In all my experience in 
connection with the pressing of oleomargarine stuck I have never 
witnessed similar deposits; the oil usually leaves the plates and 
press clean or, at least, free from any soiled deposit. I should regard 
the oil obtained by the use of hot plates as not an edible product, 
but wholly unsuited as a wholesome article of human food. 

Q. 27. I see in the translation exhibits of the Méege Austrian and 
Bavarian patents, under the head of “ perfect washing” in the 
Austrian patent, and under the head of “ washing and crushing ” 
in the Bavarian patent, there appear the words “ finely subdivided ” 
and “subdivided finely,” when referring to the condition of the fat 
while being washed. [ask you if this isa correct translation, and 
whether in the original these words occur, or whether in the original 
there is any justification for using the word “ finely” in this con- 
nection. 
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A. I find on examining the original of both the Austrian and 
Bavarian exhibits that there is no word or expression in the para- 
graph to which the question refers which either remotely or ex- 
plicitly conveys the idea expressed by the English word “ finely.” 
In the Bavarian the expression is “ estheiltsich,” which is — equiva- 
lent for the English expression “ it is subdivided.” In the Austrian 
— the expression is “ zertheilt,” the nearest equivalent in Eng- 

ish for which is “coarsely crushed,” there being involved in the 
German in this connection the further idea of coarsely crush- 
407 ing under pressure. If the Germans wish to imply the idea 
of “ finely ” they have in their word “ fein.” the precise equiv- 
alent for the English expression. 


(It is understood between the counsel that the direct examination 
of the witness is closed, and that he will be produced for cross-ex- 
amination, in Chicago, upon written request of counsel for defend- 
ant, upon his return to Chicago.) 


(Certified.) 
ASA F. SMITH, 
Notary Public, Kings Co. 
Cert. filed in N. Y. Co. | 
SEPTEMBER 15. 
Met pursuant to adjournment. 
Counsel present as before. 


(Counsel for defendant consents that the cross-examination of 
Professor Morton may be interrupted to take the direct examination 
of Professor Chittenden, but he reserves the right to cross-examine 
a latter after the cross-examination of Professor Morton is con- 
cluded.) 


And thereupon complainants call Russet, H. Cuirrenpen, who, 
being duly sworn, testifies as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. Russell H. Chittenden; age, twenty-eight; residence, New 
Haven, Connecticut; occupation, professor of physiological chem- 
istrv in Yale College and member of the governing board of the 
Sheffield scientific school. 

@. How long have you been professor of en chem- 
istry in Yale College, and is there now any other professorship of 
physiological chemistry except that held by yourself? — 

A. I have charge of the laboratory of physiological chemistry, as _ 
instructor, since 1875, and professor in charge since 1882. There is 
no other professorship in Yale College other than the one I now 

hold. 
408 Q. 3. Please state, somewhat itemized and in detail, what 
knowledge and experience you have had, both practical and 
theoretical, which qualifies you to express an opinion concerning 
animal fats or their treatment as an article of human food, and gen- 
erally what knowledge you have of the same derived from your 
study and experience relating thereto; and you may state somewhat 
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briefly in this connection what experience you have had in giving 
Opinions or as a sworn witness in trial cases coming under your 
peculiar domain of science as represented by your qualifications 
and professorship. 


A. As a teacher of physiological chemistry in Yale College for 


nearly ten years it has been my duty to give instructions in those 
branches of physiology and chemistry which have a special bearing 
on the composition of animal substances and the changes which the 
various organic food-stuffs undergo in supplying: the needs of the 
body. In this connection the study of the composition of the va- 
rious fats, their use as foods, and the changes which they undergo in 
the animal organism have constituted an important part of my spe- 
cial duty. A portion of 1878 and 1879, a little more than a year in 
extent, I spent in special study in the laboratory of the Physiological 
Institute of the university at Heidelberg, investigating certain ques- 
tions in the domain of physiological chemistry. During these ten 
years I have published a large number of original investigations in 
physiological chemistry in the American Journal of Science and Arts 
and the American Chemical Journal in this country, in the Chemical 
News and in the Journal of Physiology in England, in Leiberg An- 
nal and Der Chemie und Pharmacie, in the Zeitschruft Fier Bivlo- 
que in Munich, in the Interschmager ans der Physioloeischen [nsti- 
tute der Universitate, Heidelberg.. In 1882, at the request of Professor 
Kuhne, professor of physiology in the university, Heidelberg, went 
abroad a second time to commence with him a series of investigations 


on the chemical process of gastric and pancreatic digestion with spe- - 


cial reference to the products formed. Such papers as we have already 
published on the subject have appeared in the American Chemical 
Journal in this country, and in the Zeitshrift fur Beololgie in Munich. 

One of the papers was recently read before a meeting of the 
409 National Academy of Sciences, held at New Haven. During 


this past year I have been especially occupied with the study 


of the constitution and synthetical preparation of certain fatty bodies 
called the palmitions, which investigation is nowin print. In 1880 
I received from Yale College the degree of doctor of philosophy. 
During the past five years I have been repeatedly called as an expert 
by the State of Connecticut in quite a number of medical-legal cases, 
in which I have given testimony especially with reference to the 
action of toxical agents on the human system, notably in the “Jennie 
Cramer” case of New Haven and the “ Mrs. Riddle” case of Nor- 
wich. In this connection I have also made chemical examination 
of human bodies, suspected cases of poisoning, in Hartford, in Che- 
shire, in Canaan, and in Saugatuc. 

Q. 4. Do you understand the German and French languages so 
that you can read and translate the same ? 

A. As a great part of the literature of physiological chemistry is 
to be found only in the German and French languages, particularly 
the former, and as my library is composed mainly of German scien- 
tific books, it has become a necessity for me to read these two lan- 
guages. While I do not consider myself an expert in the German and 
French languages, | consider myself sutticiently familiar with them 
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to correctly translate them, especially when the language employed 
pertains to scientific subjects. 

Q. 5. Have you read and carefully studied and examined, so that 
you understand the same, the letters patent sued upon in this case, 
to the Commercial Manufacturing Company, Consolidated, assignee 
of Hippolyte Mége, patentee; also Defendant's Exhibit Mége Engiish 
Letters Patent and the three several foreign patents to Hippolyte 
Mége introduced as exhibits by defendants and more particularly 
referred to and identified asthe Mége French, Bavarian,and Austrian 
patents and Defendants’ Exhibits Translations thereof? 

A. | have read, studied, and considered the same as specified in 
your question and think I understand them. 

Q. 6. Have you also read carefully,so that you understand the 
same, the stipulation filed in this case, setting forth the process used 

by the defendant in his treatment of animal fat? 
410 A. I have. 

Q. 7. Have you read also the deposition given in this 
case by Professor George F. Barker, of the University of Pennsyl- 
vania, relating to the above-mentioned exhibit patents, the defend- 
ant’s process and the construction to be given to those exhibits, and 
the resulting effect produced thereby ? | 

A. I have read it. 

(). 8. Professor Barker in his deposition, in his opinion, designates 
and pronounces one of the first five sections or steps of the patent 
sued upon to be essentially a physiological process. Will you please 
state whether or not, in your opinion, any one of the first five sec- 
tions or steps in the Mége American patent sued upon, is, essentially 
or otherwise, a physiological process or belongs in any manner to 
the domain of physiological science? And give your reasons care- 
fully for any opinion you may express. 

A. In my opinion the process of Mége for treating animal fats in 
order to obtain oleomargarine oil, as specified in the first five sec- 
tions of the American patent, reissue No. 10137, can in no sense of 
the word be termed a physiological process; neither is it, to my 
mind, essentially a digestive process. It certainly cannot be consid- 
ered by any unbiased person familiar with the individual steps of 


‘the process—who has witnessed the manufacture of the product on 


a commercial scale and examined the results of each step—that the 
third section of the American patent, namely, that of “ concentrated 
digestion,” is the main feature of the process, or that the other steps 
are nearly collateral. While Mége, in the first part of his specifica- 
tion, states that his invention is the result of physiological investi- 
gations, it does not necessarily follow that the process specified in 
his patent is a physiological process. If we analyze the first five 
sections of the American patent, we find that in obtaining the oleo- 
margarine oil the third section above suggests anything akin to a 
physiological process. It is a point, however, well understood among 
students of physiological chemistry that a physiological process is a 
process incidental to and characteristic of a living organism under 

normal conditions. A pliysiological process is, to my mind, 
411 inseparably connected with life,and without life the process 
36—203 
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is no longer pliysiological. Webster in his dictionary defines 
physiological “as pertaining to physiology, relating to the science 
of the properties and functions of living beings.” Worcester in his 
dictionary defines physiology as“ the science of lifeor the phenomena 
of living bodies,” while the Imperial Dictionary, the standard au- 
thority of Great Britain, defines physiological “as pertaining to 
physiology,” and the latter as “ that science which has for its aim 
the study and elucidation of the action and process incidental to and 
characteristic of the living state, whether in plants or animals.” It 
is difficult, therefore, to see how, in the light of these definitions, a 
digestion carried on in aniron kettle and with a digestive mixture 
prepared from the dead stomach of a pig or sheep can be termed a 
physiological process. Further, it is to be noticed that the gastric 
juice called for in the American patent is prepared not by the aid of 
a dilute hydrochloric acid solution, as is customary when it is de- 
sired to prepare an artificial gastric juice as similar to the one oc- 
curring in the body as possible, but, instead, with the aid of biphos- 
phate of lime, making thereby a mixture which, while possessed of 
peptonizing power and without doubt better adapted to the purpose 
Mége had in view, still does not accord as closely in composition 
with the natural digestive mixture as when »repared with the above- 
mentioned acid. In addition, the digestive mixture specified in the 
American patent does not, so far as I know, accord in composition 
with any digestive mixture occurring in nature. If any further 
data be required tostrengthen my opinion that the process in question 
is not a physiological one, but a purely chemical one, we have the 
statements of Professor Malvin Herman’s Hand Book der Physioiogie 
(a book of the highest standing, published in Germany in 1883), Sth 
volume, page 37, to the effect, as I translate it, “ Gastric digestion 1s 
a purely chemical process, which can succeed also outside of the 
organism in a vessel of quite a different character, and even more 
completely than in the living stomach on account of the lack of time 
in the latter case, there being in the case of human beings and car- 
nivorous animals no noticeable mechanical act of digestion— 

that is, no noticeable work of trituration. Further, A. 
412. Meyer, a well-known investigator on the subject of fermenta- 

tion, as quoted by Dr. Ewald, lecturer in the Royal University 
of Berlin, on page 8 of his lectures on digestion, says “that a num- 
ber of chemical processes, not explicable according to the rule of aftini- 
ties, owe their occurrence to the presence of certain matter which 
is not recognizably concerned in the reaction, and the quality of 
which stands in inordinately small relation to the magnitude of the 
chemical processes caused by it,” meaning thereby processes of fer- 
mentation, such as occur in the stomach intestinal canal. Again, 
Dr. Ewald himself, in his small book above cited, says (page 8): 
“ We may consider it a fact not quite universal, but yet certain, so 
far as all fermentations in animal bodies are concerned, that 
fermentations in the presence of water and the ordinary body 
temperature gives rise to extensive chemical processes with 
the smallest quantity of ferment.” (The italics in both above quo- 
tations are my own.) I therefore reiterate it as my opinion that the 
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process involved in the third section of the American patent is a 
purely chemical process, in which the ferment, pepsin, in the pres- 
ence of the acid mixture resulting from the biphosphate of lime, acts 
upon the albuminous matter of the connective tissue and of the 
membranous covering of the fat cells, converting it in part, at least, 
into soluble bodies, thereby assisting in the liberation of the fat, and 
I hold that the above quotations support me in the view that the 
above process is purely chemical and not physiological in its char- 
acter. 


(Recess. ) : 


Q. 9. Referring you again particularly to the Hippolyte Mége 
patent sued upon in this case (reissue No. 10137) and to the several 
defendants’ exhibits, namely, Mége French, English, Austrian, and 
Bavarian patents, and asking you to compare the same with the 
Mége American patent sued upon, if you have not already done so, 
as to the first five steps of said patent, and to state whether or not 
you find the invention and process of the Meége patent sued upon 
described or suggested in either one of the Defendants’ Exhibits Mége 

Foreign Patents, and if you shall state that you do not find the 
413 inventions or processes of the patent sued upon in either of 

suid Mége foreign patents, please then point out wherein the 
process described in said Mége American patent differs from the 
process described in the said Mége foreign patents, and state in this 
connection the practical importance, if any, in such differences as 
to the first five steps of the American patent. If you have person- 
ally and practically conducted any experiments and. worked out 
the processes of these several patents in aiding you in forming or 
demonstrating any opinion or conclusions at which you may have 
arrived, you can state such experiments to the extent you may de- 
sire in answering this question. 

A. I do not find the process ef the American patent contained in 
any of the foreign patents specified in vour question. In fact I find 
verv decided differences between the process of the American patent, 
on the one hand, and the processes of the foreign patents, on the 
other. 

‘ Such comparisons as | may draw between the Mége foreign pat- 
ents and the American patent (reissue No. 10137) are based not only 
upon the wording of the patents and upon my general and special 
scientific knowledge, but also upon my personal observation of the 
results of each of the processes as carried out under my personal 
supervision at the factory of the Commercial Manufacturing Com- 
any, at Brighton, in conjunction with Professors Morton and 
Vheeler. By examination of the foreign patents (meaning Bava- 
rian, Austrian, French, and English) I find that the first sections of 
the patents are substantially identical. This first section of the 
foreign patents, headed “ complete washing,” I find to be a simple 
description of a method for “thoroughly freeing the fat from 
all objectionable material prior to the second step, that of arti- 
ficial digestion.” The following quotation from the English patent, 
which says that “ this is obtained by reducing or crushing the fresh 
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suet under a shower of fresh water which falls between two rollers at 
the same timethe fat which, divided by the water and the pressure, 
falls intoa vessel in which the washing is completed by a stream of 
water,” plainly indicates to my mind that the only object to be accom- 
plished by this first section is that of complete washing. The 
414 necessities for this thorough washing are to my mind the 
following: First, in view of the long time which the fatty 
matter, according to the carrying out of the process, must be exposed 
at the temperature of the animal body to the action of a large 
quantity of artificial gastric juice, it is evidently necessary that all 
traces of blood or adhering muscle tissue should be removed as far 
as possible, since, as is well known, such substances are exceedingly 
prone to decay, especially at the body temperature, and thus give 
rise to deleterious and even offensive products which might materially 
affect the character of any fatty product obtained. For such com- 
plete washing it is self-evident that a crushing or dividing of some 
kind is absolutely necessary, but that anything other than a coarse 
crushing is intended is to my mind wholly improbable. That this 
reducing or crushing of the fat called for in the foreign patents was 
intended to be of a totally different kind from that specified in the 
American patent, which calls for a complete crushing with complete 
bruising of all the cells, is evident to my mind from the statement 
in the latter portion of the first section of the foreign patents, in 
which it is stated that the subdivided fat “falls thence into a tank 
where a current of cold water completes the washing.” Now, it is a 
fact well understood by persons familiar with the behavior of finely 
divided fat, such as would be obtained in the carrying out of the 
section of the American patent, where the fat cells are completely 
bruised, that when mixed with water, especially with water in motion, 
finely divided fat is known to form an emulsion with the water, 
which would interfere very materially with its further separation. 
In view of this fact it appears to me wholly improbable that the in- 
ventor in the first section of the foreign patents intended to specify 
anything other than such a coarse crushing as would be deemed 
suitable for the complete washing of the fat. It appears to me, more- 
over, that in the second section of the American patent we have evi- 
dence of an improvement in the method of crushing the fat, de- 
signed not to aid the washing of the fatty material, but rather to 
favor liberation of the fat globules from the surrounding membrane. 
In other words, in view of the rapid working which seems to 
415 be characteristic of the American patent, there no longer ex- 
ists the necessity for such 4 thorough and complete washing 
as was necessary in the foreign patents, and therefore, to my mind, 
the complete crushing with complete bruising of all the cells can 
have no other significance than a mechanical liberation of the fatty 
matter from the connective tissue and from the cell wall by which 
it is naturally surrounded. 
[In other words, there is to my mind, so far ag the separation of the 
fatty matter is concerned, a substantial equivalency between the 
complete crushing of the American patent and the coarse crushing 
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‘ 
coupled with the action of the digestive mixture in the foreign 
patents. 

Referring now to the second section of the foreign patents, namely, 
that of artificial digestion, and comparing it with the third section 
of the American patent, I find at once very decided differences, both 
in the nature of the processes specified and in the character of the 

roducts obtained. In only one of the foreign patents, namely, the 

avarian, do I find any definite statement of the proportion of artifi- 
cial gastric juice to be employed. In this one instance I find the 
following exact statement as an alternative: “Or to one thousand 
kilos of fat, 300 kilos of water, one kilo bicarbonate of soda, and two 
stomachs.” This mixture, while an utterly preposterous one so far 
as any digestive action is concerned, owing to the fact that the active 
ferment contained in the stomachs is wholly inactive and even de- 
stroyed in the alkaline fluid, still gives us a definite statement of 
the percentage amount of water to be employed in proportion to the 
fatty tissue; or, in other words, that the inventor considered at least 
thirty per cent. of fluid to be necessary for the proper carrying out 
of this digestion. 

If, however, the process of artificial digestion be carried out as 
specified in every other instance in the foreiga patents, namely, add- 
ing sufficient gastric juice (made from the stomach of a pig or sheep 
in acidulated water) “to the fat to the extent of immersing it com- 
pletely,” it will be necessary to employ, as I have found by direct 
experiment in two instances, sixty-four to sixty-seven per cent. of 
such fluid. 

Following the description of the foreign patents still further, 

416 ‘I find it specified that the mixture of fatty matter and artifi- 
cial gastric juice is to be “ kept at the temperature of the ani- 

mal body until the fat appears in a clear layer on the surface.” Com- 
paring now the first portion of the third section in the American 
patent, I find, in which it specified, that two liters of the artificial 
digestive mixture are necessary for one hundred kilogrammes of 
fatty matter; or, in other words, two per cent. of the digestive mixt- 
ure. This proportion of digestive mixture, compared with the 
foregoing statements concerning the foreign patents, indicate to my 


‘ mind very plainly at least two decided differences which appear to 


me to constitute a very decided improvement in the American pat- 
ent. In the first place, it is a point well understood in physiological 
chemistry that the action of water or weakly acid fluids at the tem- 
perature of the animal body tends to convert all — matter of 
connective tissue into a body or bodies akin to glue or gelatine. 
Thus, in following out the specifications of the foreign patents, 
where the fatty matter, with its admixture of fibrous tissue, is ex- 
posed to the action of such a large quantity (from thirty to sixty- 
seven per cent.) of fluid at about 100° Fahrenheit, [ should expect 
to have developed and retained by the fatty matter deleterious prod- 
ucts, thus rendering the latter exceedingly objectionable for any 
delseate use. Moreover, from my general knowledge of the fatty 
bodies, I should hardly expect to find the fatty matter, liberated from 
its surrounding tissue by the action of the artificial gastric juice, to 
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take on the appearance called for in the foreign patents, when heated 
only at the temperature of the animal body, which, as is explicitly 
stated by the foreign patents, is the temperature to be employed. 

My opinion on both of these two points has been fully substan- 
tiated by the results of the experiments carried out at the manufac- 
tory in Brighton in attempting to follow the description of the for- 
elgn patents. 

Thus in the two experiments with one hundred and ten pounds 
of coarsely divided fat, in each case mixed with sixty-four and sixty- 
seven per cent. of an artificial gastric juice, respectively, the mixt- 
ures were heated continuously at the temperature of the animal 
body, in one instance for eighteen hours and in the other from twelve 

to thirteen hours, without obtaining in either case any evi- 
417 dence whatever of a clear or limpid oil appearing as a clear 
layer on the surface. 

The gastric juice employed was of standard strength, containing 
nearly two-tenths per cent. of hydrochloric acid and prepared from 
the mucous membrane of a pig’s stomach. That the juice in ques- 
tion was exceedingly active and well adapted to the purpose I proved 
by testing the digestive action of the fluid on a quantity of well- 
washed blood fibrine. Consequently the failure to obtain a clear 
and limpid fat, as called for in the foreign patents, could not be due 
to the lack of suitable artificial gastric Juice. In fact the appearance 
of the fatty matter in these two experiments showed plainly that 
the gastric juice had effected the purpose for which it was probably 
intended ; the connective tissue appeared wholly removed ; the mem- 
branous covering of the fat cells appeared wholly dissolved ; the fat 
itself floated on the top of the mixture as a thick pasty mass, in 
what I should consider a semi-molten condition, but without any 
approach whatever to the appearance of a clear, limpid layer. 

l‘urthermore, at the end of this time the fatty mass had no taste 
or odor resembling that of molten butter. On the. contrary, there 
was distinetly perceptible a semi-glue-like, meat-like odor and taste, 
such as I should expect might be formed from the long-continued 
heating at the temperature of the animal body with such a quantity 
of fluid. 

The only action which I can conceive the gastric juice to have, as 
employed in the foreign patents, is simply to aid the liberation of 
the fat which was scarcely, if at all, effected by the coarse crushing, 
inasmuch: as it is a point well understood by physiological chemists 
that the gastric juice itself has no specific action whatever on the 
contents of the fatty globules. In this sense, then, I cannot but con- 
sider that the digestion with artificial gastric juice called.for in the 
foreign patents has for its sole aim the simple liberation of the con- 
tents of the fat globules, and, since this can be accomplished in the 
coarsely crushed fat only by the aid of an active gastric juice in 
large quantity and by long-continued action, therefore auy me- 

chanical process which could accomplish the same purpose 
418 without the admixture of fluids liable to produce any delete- 
rious results would constitute an important improvement, 
and would at the same time, so far as the final ‘result is concerned, 
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be a substantial equivalent; and this, to my mind, constitutes one 
of the important improvements of the American patent, in which 
the action of the artificial digestive mixture is reduced to a mini- 
mum and occupies an exceedingly subordinate position, owing to 
the more complete mechanical liberation of the contents of the fatty 
globules. 

That this is the case is evident when we compare the two per cent. 
of the digestive mixture employed in the American patent with the 
thirty to sixty-seven per cent. needed in carrying out the foreign 
— and. likewise, remember, that in place of the active acidu- 
ated water called for in the foreign patents we have substituted in 
the American the much less active biphosphate of lime. In the 
latter half of the third section of the American patent I find what 
constitutes, in my opinion, one of the important improvements of 
the American patent, and which, taken in conjunction with the 
small amount of digestive mixture employed, namely, two per cent., 
admits of the successful obtaining of a clear and limpid fatty product, 
free from the deleterious matter which must necessarily be charac- 
teristic of the product obtained by following out the foreign patents. 

Thus, in the third paragraph of the American patent referred to, 
after having described the melting of the fat by means of an arti- 
ticial digestion, so that the heat dves not exceed 103° Fahrenheit, I 
find it stated “he slowly raised the temperature to about 103° Fah- 
renheit, so that the matter shall completely separate.” According 
to my opinion, based on the wording of the patent and on my ex- 
perience in carrying out the process, the inventor intended to con- 
vey the impression that having crushed the fat so as to completely 
bruise all the cells, thereby liberating to a great extent the contents 
of the fatty globules, and then having melted the fatty matter in 
the small quantities of weak digestive mixture at the temperature of 
the animal body, namely, at a temperature not to exceed 103° Fahren- 
heit, he then slowly raised the temperature until the fatty matter 

completely separated asa limpid layer, the whole process con- 
419 sistent with the obtaining of the desired result to be carried 
out at a temperature as near as possible to 103° Fahrenheit. 

An experiment carried out at the manufactory in Brighton with 
. two hundred and forty pounds of fatty matter yielded as a result 
at 120° Fahrenheit a clear oily iike layer without taste of tallow or 
crude fat, without the objectionable features noticed in the semi- 
molten fat obtained by the foreign patenis—in fact, with all of the 
physical properties of molten butter. 

Before leaving this discussion of this section of the American pat- 
ent I find in the description itself still other evidence, in my opinion, 
that the complete crushing called for in the American patent was 
intended to supplement the action of the artificial gastric juice of 
the foreign patents. At the end of the third section of the American 
patent is the sentence, “The separation is well made, and the or- 
ganized tissues which do deposit are not altered.” To my mind 
there are two possible interpretations of this sentence. One is that 
Mége intended to convey the impression that the organized tissues 
so deposited are not putrid or decomposed, which examination 
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would appear tomy mind wholly useless and uncalled for, especially 
in view of the fact that he has previously stated that by his improved 
method of complete crushing he obtains rapid work. The only 
explanation, therefore, that seems to my mind at all tenable is that 
by the improved American process the complete crushing has so far 
supplemented the use of the artificial gastric Juice that but little, if 
any, peptonizing action takes place so far as the organized tissues are 
concerned, and therefore they settle out wholly unaltered at the end 
of the rendering. Such an opinion as this might seem to involve 
a selected action on the part of the weak digestive mixture. This, 
however, in my opinion, is but partly true. I consider that by the 
process of complete crushing a large number at least of the fatty 
globules are ruptured and the fatty matter liberated. Those, how- 
ever, which are not, owing to the extreme thinness of their limiting 
membrane, are easily affected by the digestive mixture, and inas- 
much as the fatty matter has been so thoroughly pulverized by the 
grinding action large masses of cells are not to be considered as ex- 

isting. It appears to me, therefore, quite possible that the 
420 thin-walled membrane surrounding the unbroken fat glob- 

ules might be sufficiently dissolved to admit of the liberation 
of their contents without the more compact and fibrous connective 
tissue, which exists more in the shape of bundles and _ trabecule, 
being but little, if any, affected by the weak digestive mixture speci- 
fied in the American patent. 


Adjourned to September 16th, at 10 a. m. 


SEPTEMBER 16, 1854. 


Examination continued pursuant to adjournment. 
Counsel present as before. 


Answer of Professor R. H. CHIrreENDEN continued: 


Referring now to the third section of the foreign patents, namely, 
that of cooling in the Bavarian patent or of pressure in the English 
and Austrian patents, I find it specified that “ the fluid fat (1 quote 
the Bavarian) is poured into vessels which have an opening at the 
bottom and contain a layer of tepid water. ‘They are covered, and 
when crystallization has occurred 1n consequence of cooling the water 
is drawn off through the opening, the vessel is inverted, and the cake 
is allowed to fall on a table.” This I find to be the substantial 
method of operation in all of the foreign patents. 

As I understand it, therefore, it is the aim of the foreign patents 
to obtain a complete solidification of such fatty products as may 
have been obtained in sections one and two. That entire solidifica- 
tion is intended is plainly evident from the statement that “ the 
cake is allowed to fall on the table.” This is still further evident 
from the fourth section of the Bavarian patent or the latter half of 
the third section of the other foreign patents, in which it is stated 
(I quote the Bavarian) that “the cooled fat is cut into slices about 
one inch thick.” In the other foreign patents the statement is prac- 
tically the same, except that the fat is “ cut into pieces about half 
an inch thick.” 
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421 Comparing now the fourth section of the American patent, 

called “crystallization in a mass,” I find a very decided dif- 
ference in the method of procedure, which to my mind would tend 
most decidedly to alter the character of the ultimate product. 

Thus it is stated in the American patent, section 4: “ He con- 
trived for this purpose the following method, which produced a very 
perfect separation and is as follows: He rendered the molten fat 
in a vessel, which must be suflicient for containing it. This vessel 
is placed in a washtub of strong wood, which serves as a water bath. 
In this washtub he put water at a temperature of 86° F. for the soft 
fat proceeding from the slaughter-houses and 98° F. for the harder 
fats, such as mutton fat. Afterward the washtubs are covered, and 
after a certain time, more or less long, according to the fats, stearine 
is deposited in the form of teats at the middle of the oleomargaric 
liquid.” 

This, as I understand it, is a plain and definite statement to the 
effect that a crystallization of the stearine is intended at a tempera- 
ture well defined, namely, 86° F. or thereabouts, while the oleo- 
margarine remains as a liquid oil. 

Contrasted, then, with the foreign patents the two processes are ex- 
ceedingly unlike. The one, namely, the foreign, calls for a complete 
solidification of both the stearine and the oleomargarine, while the 
American patent distinctly specifies a crystallization of the stearine 
from the liquid (italics are mine) oleomargarine oil, and this I con- 
sider as a very essential improvement when taken in conjunction 
with the next step in the process. Continuing our comparison of 
the foreign and American patents, I find it further stated in section 
3 of the English patent, referring to the pieces half an inch thick 
cut from the solid cake obtained in the solidification of the fatty 
product, “ these pieces are wrapped in cloth and put in a press be- 
tween hot plates.” Further, in the Bavarian patent I find a similar 
statement as follows, referring to the slices of fat,“ and put into a 
cloth between hot plates of a press.” “The portion which runs off 
is a mixture of margarine and oleine, resembling lard in composition 

and of about the taste of fresh butter; it melts in the mouth 
422 like butter and does not stick to the palate like beef fat. 
The solid residue taken from the cloth is good stearine.” 
These two quotations, which plainly indicate the character of the 
process employed in the foreign patents for the separation ot the 
oleomargarine oil from the stearine, are to my mind wholly inconsist- 
ent with the obtaining of a product free from that ainount of stearine 
necessary to render it at all palatable or adapted to the delicate pur- 
poses for which oleomargarine is used. 

This opinion I base in part upon my general knowledge, obtained 
by experimental work in the laboratory, of the behavior of the various 
fats when exposed to different degrees of heat. 

It appears to me wholly impracticable to obtain an oleomargarine 
oil free from that amount of stearine necessary to remove the char- 
acter of tallow by carrying out the process specified in the sections 
of the foreign patents “ cooling ” and “ pressure,” since in my opin- 
ion any attempt to express a liquid oil from a solid cake composed 
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of an intimate mixture of stearine and oleomargarine by pressure 
between hot plates would be followed by an unequal liquefaction ; 
or, in other words, in my opinion the outside portions of the eake— 
that is, those most closely in contact with the heated plates—would 
be entirely melted, and thus any exact separation of stearine from 
the oleomargarine could hardly be effected. 

One of two things would certainly foliow, dependent upon the 
temperature employed, éither a small yield of so-called oil would be 
obtained, representing that portion obtained by the melting of the 
outer portions of the cake, or else a large yield, as wheh a higher 
temperature is emiployed from a more complete melting of the cake. 
In both cases, however, the resulting product would, in my opinion, 
necessarily contain such an amount of stearine as would render it 
unpalatable as an article of food. 

Theoretically it night perhaps be considered that the oleomarga- 
rine with its lower melting point might be pressed out, leaving the 
stearine behind as a solid mass; but in this connection it must be 
remembered that the oleomargarine and stearing, according to the 
specification of the foreign patents, are intimately mixed both in a 

solid condition, and thus any attempt to remove the more 
423 easily melting oleomargarine must necessarily be followed by 

the melting of a certain amount of the stearine, more or less, 
according to the temperature, which cannot but render the oil unfit 
for the purpose for which it was intended. That this opinion is a 
consistent one is plainly indicated by the following experiments 
tried by myself in conjunction with Professors Morton and Wheeler. 
A quantity of recently rendered oil was allowed to stand in a so- 
called seeding can until the oil contained in it was in the condition 
of a solid cake, namely, the condition called for in the foreign 
patents. 

The seeding can was then inverted and the mass allowed to fall 
into a large box. That it was in the condition called for by the for- 
eign patents is evident from the fact that it preserved its form, ap- 
pearing like a cheese or a cake of hard butter. I marked upon its 
upper surface with the aid of a rule division half an inch in width; 
with this as a guide slices half an inch or more thick were cut. 
‘These were wrapped up in cloths and placed in a press upon and 
between warmed plates. 

The plates had been previously immersed in water having a tem- 
perature of 125° F. Before pressure could be applied, however, the 
radiation of the heat was such that the temperature of the plates 
could, in my opinion, hardly have reached a teniperature of 90° F. 

{n this experiment, however, even at this temperature in which 
the plates could hardly, according to the usual interpretation of the 
word, be termed warm, since it must be remembered that we form 
average estimate of temperature by the touch and that the body tem- 
perature is about 100° F.—in this experiment, I say, the character of 
the resulting oil was such as to plainly indicate, even at this tem- 
perature, the effect of the slightly warmed plates. The percentage 
of oil obtained was eighty-three and four-tenths per cent. ; the per- 
centage of stearine sixteen and six-tenths per ceut., being from two 
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to three per cent. less stearine and more of oil than was obtained by 
another of our experiments with plates at the temperature of the 
room, which latter result agrees substantially with the general 
average of the results obtained at the Commercial Manufact- 

uring establishment in Brighton, as was evidenced by 
424 their book of averages shown me by the superintend- 

ent. The most striking evidence, however, of the effect 
of the warm plates was the character of the resulting oil, as men- 
tioned above. That it contained a larger percentage of stearine 
than usual was evidenced by the fact that as the oil flowed out 
between the warm plates and fell fpon the cooler ones it would 
impart, solidify, and to the palate gave evidence of the stearine. 
Another experiment similarly conducted gave alike result, namely, 
sixteen and eight-tenths per cent. stearine and eighty-three and 
two-tenths per cent. of oil. A third experiment, similar to the pre- 
ceding in every respect except that the iron plates had been previ- 
ously immersed in water heated toa temperature of 155° F., gave 
a still more striking illustration of the influence of temperature on 
the resulting product. In this instance, in which, in my opinion, the 
plates at the time of pressure must have had a temperature of from 
100° F. to 110° F., there remained in the press at the end of the 
operation but five and twenty-six hundredths per cent. of the stear- 
ine, while ninety-four and seventy-four hundredths per cent. of the 
futty matter had been removed. This product, which would repre- 
sent, according to the specifications of the foreign patents, the oleo- 


_ margarine oil, bad to the palate a decidedly granular character and 


gave still other evidence of the presence of a large percentage of 
stearine by the fact that this so-called oil solidified at a temperature 
of ninety-five degrees, while oil previously made was still fluid at 
¥1° F., the temperature of the room being 89° F. 

These experiments plainly uphold me, to my mind, in the belief 
already expressed, that the combination of entire solidification fol- 
lowed by pressure between hot plates is an impracticable method 
for the obtaining of an oleomargariue oil suitable in any respect for 
delicate uses. 

(In the second experiment above quoted I omitted to mention 
that the slices cut from the cooled cake were not made with so great 
degree of care as to thickness, being from half an inch to an inch 
or more thick.) 

Moreover, to my mind, either one of the two methods, namely, 
that of complete solidification or pressure between hot plates, intro- 
duces a very decided obstacle in the obtaining of an oleomargarine 

oil suitable for delicate purposes on a commercial scale. It is 
425 therefore in my opinion very plainly evident that section 

four of the American patent, namely,“ crystallization in a 
mass,” constitutes a very decided improvement in the American 
patent ascompared with the foreign, and, taken in conjunction with 
section fifth of the American patent, together with the American 
patent, a workable process and one capable of yielding a final result 
devoid of the taste of fat and free from the objectionable excess of 
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stearine, which to my mind must necessarily be characteristic of the 
final result of the foreign patents. 

In section five of the American patent I find it stated: “ He 
caused the mixture of stearine and oleomargarine to flow into a 
centrifugal machine called ‘hydro-extractor. The greasy liquid 
passes through the cloth, and thestearine is collected. When all the 
liquid is passed he put the machine in motion and the crystals of 
stearine are entirely exhausted without the auxiliary of the presses. 
However, during certain. seasons there are animals which produce 
crystals of stearine soft enough for rendering necessary the stroke of 
the press as a last operation.” 

Now, it isa well-known fact that a centrifugal machine and a press 
accomplish the same result, and that the one may be used for the 
other according as the one or the other may be more convenient. 
Thus in my own experience in the laboratory the separation of 
homo-globin crystals, for example, of the blood are separated from 
the plasma or cerum by either a centrifugal or press, so that to my 
mind the one is the equivalent of the other. 

If, now, we compare the fourth and fifth sections of the American 
patent, namely, crystallization of the stearine from the liquid oil 
and then separation of the latter by either centrifugal or press at 
about the temperature of crystallization, namely, 86° Fahrenheit, 
I consider it, both on theoretical grounds and asa result of actual 
experiment, a very decided improvement in the character of the 
product obtained and in the nature of the process in every respect 
different from the product and process of the foreign patents. 

An experiment to demonstrate fully the working of the fourth 

and fifth sections of the process of the American patent and 
426 the character of the resulting product was tried at the man- 

ufactory in Brighton in conjunction with Professors Morton 
and Wheeler. The rendered oil was drawn off from the setting 
kettle into a seeding can at a temperature of 132: and five-tenths de- 
grees F. It was then placed at once in a room and left all night 
under the care of a watchman, which room was ordered to be kept 
at a temperature from 84° to 86° F. On the next morning I per- 
sonally took charge of the room in which the can stood and saw 
that the room during the entire day was kept at a temperature of 
from 84° to 86° F. The following data give evidence of the care 
which was taken and also of the slight variations in the temperature 
of the room: 


Time, | Temperature. 
8.10 a. m. 86° =F 
8.30 “ 6 ClS 
845 “ 85.5° 
9 ys 85.5° 
910 “ 85.5° 
= 85.5° 
930 “ 85.6° 
9.43 “ 85.8° 
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10.10 a. m. 85.8° 
10.20 “ §5.8° 
10.30 “ 85.8° 
11.40 “ 85.5° 
12.20 p. m. 85.2° 
110 “ 85.0° 
240 * 86.0° 
5.15 “ 86.0° 


Standing at this temperature undisturbed, a fine crystallization of 


the stearine took place while the oleomargarine remained as an oil 
liquid. When crystallization of the stearine was deemed complete, 
the entire mass was stirred with a paddle, the mixture of fats having 
the appearance of a thin mush, showing in this respect a very de- 
cided difference from the entire solidification of the foreign patents. 

This semi-fluid mixture of stearine crystals and oleomarga- 
427 __—irine oil was taken up in a scoop ladle, small portions at a 

time placed upon cloths, which were in small boxes to receive 
it, since the fatty matter was too fluid to have any form of its own, 
then wrapped in the cloths, placed upon the plates of the press, and 
subjected to a pressure of three hundred and sixty-five tons to the 
square inch. 

Carrying out this experiment in the manner described, we ob- 
tained eighty and one-half per cent. of oil while nineteen and one- 
half per cent. of stearine remained, being retained in the form of a 
white cake in the cloths between the iron plates of the press. 

The oil so obtained was free from all objectionable features, being 
devoid of all odors or tastes characteristic of the greasy fats, and was 
in all respects,so far as could be observed, similar in its character to 
molten butter. 


( Recess.) 


Having now compared those sections of the American patent 
which have to do with the preparation of the oleomargarine oil 
with the corresponding sections of the foreign patents, I now state 
that the process specified in the above five sections of the American 
patent differs most decidedly in its nature from the process con- 
tained in the foreign patents, and that the resulting product, 
namely, the oleomargarine oil, obtained by the American patent is 
totally different in character from the product obtained by the use 
of the foreign patents. 

This difference in the nature of the process I find to apply not 
only to the process in its entirety, but also to the individual steps of 
the process, as follows: The first section of the foreign patents I find 
to be designed solely for the complete washing of the fat, while the 
corresponding section of the American patent—that is, the second— 
I find to be designed for the mechanical liberation of the contents of 
the fatty globules. The second section of the foreign patents I find 
to be designed for the liberation and melting of the contents of 
the fatty globules, while the corresponding section of the for- 
eign patents—that is, the first part of the third—I find to be 
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designed for the liberation of the contents of such of the fatty 

globules as have not already been broken by the com- 
428 plete bruising of section two, and further for the melting 

of such liberated fatty matter, but the latter under such con- 
dition (already specified) as materially modifies the character of the 
resulting product. The latter half of the third section of the Amer- 
ican patent I find to be designed for the complete separation of the 
fatty matter as a perfectly limpid liquid, a process wholly wanting 
in the corresponding section of the foreign patents. The fourth sec- 
tion of the American patent I find to be like the latter half of the 
third section—a substantial addition to the foreign patents, which, 
in part, tends to give to the product of this American patent its 
peculiar properties. The fifth section of the American patent, con- 
stituting the last in the preparation of the oleomargarine oil, I find, 
likewise, to be decidedly different from the corresponding section 
of the foreign patents, the pressing with hot plates, characteristic of 
the latter, being decidedly deleterious. 


Q. 4. Have you, with Professor Morton, prepared a table of com-— 


parisons of the Mége foreign and American patents and of these 
patents with the process of defendants? And, if so, please look at 
“Complainants’ Exhibit Morton Comparison Table” and _ state 
whether or not this is the exhibit you assisted in preparing, and 
whether or not it is a correct statement of comparison between such 
patents and processes to the extent it therein professes to pvint out, 
distinguish, and identify the same. 

A. I have prepared such a table with Professor Morton and con- 
sider it a correct statement of comparison between the patent and 
processes specified, so far as it therein professes, and I identify the 
complainants’ exhibit as the table in question. 

(). 5. As [understand you from your testimony in vour recent 
experiments at Brighton, Massachusetts, you carried out literally or 
substantially the first five steps of the Mége patent.sued upon to the 
extent even of the slight proportion of so-called gastric juice men- 
tioned in the first part of the third step; is this correct ? 


(Objected to as leading, and also because the details of those ex- 
periments already given by the witness is the best and only com- 
petent evidence on this point.) 


429 A. I did carry it out in all its details,even to the point of 
employing the quantity of digestive mixture specified in the 
patent. : 

Q. 6. You have stated that you have read and are familiar with 
thestipulation exhibit in this case, setting forth the defendant’s process, 
with the exception of some slight details testified to by the defend- 
ant’s witness, to the effect that the fat whenit entered the melting 
kettle from the hasher was pasty or pulpy in its hashing or com- 
minution. T will now ask you whether or not you have faithfuily 
and literally followed and carried out in practical operation and 
working the process of defendants evidenced by this stipulation and 
secured the results of the product therefrom ? 


(Same objection.) 
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A. I have faithfully carried out the process specified in your 
question and have obtained the resulting product. 

Q. 7. Will you please now state to the court whether there was, 
is, or can be the slightest substantial difference of any description 
between the process of the Mége patent sued upon and the defend- 
ant’s process, as evidenced by this stipulation, or in the resulting 
products therefrom, either in the taste, smell, or composition ? 


(Objected to as leading and also as incompetent in rebuttal, es- 
pecially as the subject was gone over ut great length.) 


A. I know of no substantial difference whatever between the de- 
fendant’s process, as specified in the stipulation, and the process of 
the American patent, reissue No. 10137. The only difference what- 
ever in the two processes would be the small admixture of the so- 
called artificial gastric juice specified in the American patent, which, 
as I have already stated, constitutes no substantial difference, since 
its aim is mainly to accomplish the same end as the complete crush- 
ing and bruising of all the cells, namely, the liberation of the con- 
tents of the fatty globules; for it isa well-known fact that an artfii- 
cial digestive mixture has no action whatever on the contents of the 
fatty globules and: only a peptonizing action on the surrounding 
tissue, and could by no means impart to the fat any butter-like 
flavor. 

Moreover, such products as might be formed from the 
430 organized tissues present, namely, peptones or other products, 
would tend to introduce nothing more than a bitter or other 
disagreeable taste or flavor. A comparison of the two products, 
namely, that resulting from the American patent and that from the 
defendant’s process, leads me to believe them of like composition, as 
they aaalald were in taste, smell, and in all other noticeable re- 
spects. 

"Oo. 8. I call your attention specifically to the deposition of Pro- 
fessor Barker, wherein he states or attributes the molten-butter flavor 
of the product of the Mége patent at the point subsequent to its sep- 
aration from the tissue to the slight a treatment men- 
tioned in the first part of the third ow I will now ask you to state 
specifically whether there is the slightest justification or excuse in 
science, experience, or in any known fact for such a statement or sug- 
gestion on the part of Professor Barker. 

A. I know of no justification whatever for the statement specified 
in your question. There is certainly in the literature of the subject 
no authoritative statement for such a belief. My own experience in 
connection with many experiments conducted in my laboratory on 
the action of artificial and natural gastric juice or fatty and other 
tissues lead me to believe in the incorrectness of such a statement as 
specified in your question. Moreover, it 1s a fact well known, as I 
have already stated, that the products of a gastric digestion are usu- 
ally possessed of a more or less bitter taste. 

Q. 9. As I read Professor Barker’s deposition, he has attempted to 
impress the court with the belief that the new and improved mate- 
rial called for by the first claim of the Mége patent sued upon is sub- 
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stantially identical with natural butter or butter produced from the 
cream of a cow, without any distinguishing characteristics whatever. 
I will now ask you whether or not there are any differences between 
the improved material of the first five steps of the Mége patent sued 
upon and the butter product of the cow, which particularly distin- 
guishes one from the other, and what is the practical effect of any 
such differences, if you know? 


431 (Objected to; and counsel for defendant calls the attention 

of counsel for complainants to what Professor Barker actually 
said, which is as follows: “ Mége says of his product, this greasy 
matter must not have any taste of fat; it must,on the contrary, have 
the taste of molten butter.” “ It would seem, therefore, that the arti- 
ficial digestion process employed by him did result in the produc- 
tion of a substance having the taste of butter; so that the product as 
well as the process sustained his plysivlogical theory of the simi- 
larity of the action in two cases—i. ¢., the natural and artificial pro- 
cess.” And also, ‘ The product, after pressing out the stearine, Is a 
soft fat; slightly yellowish in color, with no taste or smell of animal 
fat, with a special odor differently deseribed in the different foreign 
patents, and which is composed, as is distinctly stated in the English 
patent and in the first American reissue, like butter, of oleine, marga- 
rine, and a little odoriferous oil,” and also his quotation from the 
opening sentence of Mége’s American patent: “ Invent an improved 
means for transforming anima! fat into butter.”) 


A. There is a decided difference in chemical composition between 
the product resulting from the first five steps of the American patent 
sued upon and natural butter, namely, the product resulting from 
the cream of cow’s milk. While the difference is not so great quan- 
titatively (the natural butter containing six to eight per cent. of the 
triglycerids of the volatile fatty acids, namely, butyric, caproic, and 
others), still these bodies mentioned in the parenthesis give to’the 
natural butter certain characteristics which tend to distinguish it 
from the product of the first five steps of the American patent. The 
practical effect of the presence of these bodies in natural butter, 
which, if contained at allin the oleomargarine oil are in exceedingly 
minute quantity, tend to render the natural butter more prone to 
change, and thus cause it to acquire on standing disagreeable and 
objectionable properties or characters. The oleomargarine oil, on 
the other hand, being free from any noticeable quantity of the above- 
mentioned triglycerids, is therefore much more liable to preserve its 

original characters. ; , 
432 (. 10. Is fat a good or bad conductor of heat? 
A. It is a poor conductor of heat. 

Q. 11. What have you to say as to the susceptibility of finely or- 
ganized fats like the product of the first five steps of the Mége patent 
or cream butter to absorb and retain odors or flavors with which 
they may come in contact or in whose presence they may be brought 
or subjected even at considerable distances apart between the fats 
and the odoriferous bodies or causes ” 
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(Objected to as immaterial.) 


A. It isa fact well known that fatty matter, particularly when in 
a fine state of emulsion, possezses the power of absorbing and retain- 
ing odors which may be more or less closely adjacent tothem. Per- 
haps the most common illustration of this is the well-known fact 
that butter, for example, or even cream, when placed in a refriger- 
ator with the articles of food, such as fish, will absorband retain the 
particular odor emanating from the food in question. That this is 
a widely known fact is evident by the habit which people have of 
using two refrigerators, one for their butter, milk, and cream, and 
the other for meats, fish, and other articles of food possessed of more 
or less odor. Another well-known illustration of the same fact is 
the methods used by perfumers and others by extracting natural 
odors contained in certain leaves of flowers by placing them be- 
tween layers of prepared fatty matter which extract the odor, thereby 
making odoriferous pomades or other products. 

Q. 12. I see by reference to the translation exhibit of defendants 
of the Mége Austrian and Bavarian patents that under the first step 
or head of “ perfect washing ” in the Austrian patent and under the 
first head or step called “ washing and crushing” in the Bavarian 
patent, in speaking of the subdividing of the fat, — has used the words 
“ finely subdivided ” and “subdivided finely” in this connection. 
Will you please state whether this is a correct translation and 
whether there is any authority in the original patents for the use 
of the word “ finely” in this connection ? 


_ (Objected to because the witness has saic that he was not an expert 
in translating the language.) ; 


433 A. I have carefully examined the original Austrian and 

Bavarian patents and can find no justification whatever for 
the insertion of the word “ finely,” as specified in your question. I 
find in the American patent the following sentence or portion of a 
sentence: “ Das druch das wasser and den druch zertheilte fett,” 
which, as I translate it, means simply “the fat subdivided by the 
action of the water and pressure.” If it was the intention to express 
tine division the German language is provided with adjectives well 
adapted to express such a fact; for example, the word “ fein,” which 
has the exact meaning of the English equivalent. 

In the Bavarian patent I find it written in the original “ es theist 
sich,” which means simply “ divided” or “ subdivided.” It may 
mean also “separate.” There is certainly no justification for the 
insertion of the adverb “finely.” 


Complainants’ counsel here closes the direct examination of this 
witness to Saturday, September 20, at 11 o'clock a. m., for cross- 
examination. 

Adjourned to September 17, at 11 a. m. 


Cross-examination of Russert H. CuHirrenpen: 


Complainants’ counsel here states that to avoid, if possible, the 
tedious and to him apparently inexcusable delay of the week or ten 
38—253 
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days’ cross-examination of the last witness (l’rofessor Morton) upon 
the present witness, Professor Chittenden, he has for this purpose 
requested Professor Chittenden to read entire the direct and cross 
examination of Professor Morton, in the sole hope of obviating the 
cross-examination forced upon Professor Morton for so long a space 
of time, and now asks the witness to this end if he has read such 
direct and cross examination of Professor Morton and agrees with 
him substantially and in all essential matters expressed in his 
deposition. ) 

Professor Chittenden answers: I have read the direct and cross 

examination of Professor Morgan in its entirety, and agree 
434 with him, as specified in your question, and in the opinions 
which he has expressed and in the statements which he has 

made. | 

(Counsel for defendant states that as the direct examination of the 
witness covers substantially the same ground as the direct examina- 
tion of Professor Morton, and inasmuch as the witness thus deliber- 
ately adopts and makes his own the answers of Professor Morton 
in his extended cross-examination, he (counsel for defendant), for 
the purpose of saving time and ending a prolonged sitting, also ac- 
cepts the cross-examination of Professor Morton as the cross-examina- 
tion of the present witness, Professor Chittenden.) 

(It is agreed that the cross-examination of Professor Morton shall 
be deemed and regarded as the cross-examination of Professor Chit- 


tenden.) 
R. H. CHITTENDEN. 


Sworn to before me September 20, 1884. 
ASA F. SMITH, 
Notary Public, Kings County. 


Certificate filed in New York county. 


United States Circuit Court, Northern District of Illinois. 


THe CoMMERCIAL MANUFACTURING COMPANY, Con- 
solidated, et al. 
v8. 
FAIRBANK CANNING COMPANY. 


In Equity. 


SOUTHERN District oF New YorK, : 
’ * ’ a , s . 
State, City, and County of New York, 


I, Asa F. Smith, a notary public for the county of Kings and 
State of New York, authorized by law to administer oaths and take 
depositions in the city and county of New York, a special examiner, 
do hereby certify that on the 25th day of August, 1884, and on the 

successive days thereafter in the foregoing depositions named 
435 | was attended in the city of New York, as therein stated, by 
the counsel for the respective parties in the above-entitled 
action and by the following-named witnesses: Henry A. Mott, Jr., 
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Charles H. Deshler, Martin L. Pendleton, Ruben W. Reed, Herman 
Knubel, John D. Peck, Henry A. Morton, C. Gilbert Wheeler, and 
Russell H. Chittenden, each of whom were of sound mind and law- 
ful age, and each of said witnesses were by me first duly sworn to 
testify to the truth, the whole truth, and nothing but the truth as to 
the matters to be inquired of, and were carefully examined, and each 
question and answer on such examination was reduced to writin 
by me or in my presence and in the presence of said witnesses, an 
said witnesses severally subscribed the same under oath in my pres- 
ence, only excepting C. Gilbert Wheeler, whose further examination 
was, by consent, adjourned to Chicago, as appears by his said depo- 
sition. 

And I do certify that Iam not counsel or attorney for either of 
the parties in said deposition and caption named, nor in any way 
interested in the event of such case named in said caption. 

In witness whereof | have on this twenty-second day of September, 
A. D. 1884, hereunto set my hand and official seal. 


ASA F. SMITH, 
[SEAL. ] Notary Public, Kings County. 
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Certificate filed ii New York county. 


United States Circuit Court, Northern District of [llinois. 


THe CoMMERCIAL MANUFACTURING ComPANyY, Con- 
solidated, et ai. i 

se | In Equity. 

FAIRBANK CANNING CoMPANY. 

At Chicago, in the northern district of Illinois, on this 19th day 

of November, 1884, at 10 o’clock a. m., before me, Frederick C. Good- 
win, a notary public within and for Cook county, Illinois, 

436 residing in Chicago, in said district, at the office of Offield & 
Towle, room 14, McCormick block, Chicago, Illinois. 

Present: H.S. Towle, on the part of said complainants, and T. 
S. E. Dixon, on the part of the defendant. 

The complainants produce C. Gilbert Wheeler for cross-exami- 
nation, pursuant to the written request of the solicitors for the said 
defendant. 

And thereupon the following proceedings were had before me in 
said cause: 

Counsel for defendant, in reply to the letter from George Harding 
to Charles D. Deshler, dated September 15, 1884, offered in evidence 
by counsel for complainants, here offers in evidence the original 
letter from George !Harding to Professor George F. Barker, dated 
February 9, 1882, and which reads as follows: 
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(Dictated Letter.) 


Orrice oF GEORGE HARDING, 
New York, Feb. 9, 1882. 
Prof. Geo. F. Barker, Philadelphia, Penn. 

Dear Sir: On my return to the city this morning I found your 
note. 

I learned from the U.S. Dairy Co. that you are retained in the 
suit of the U. S. Dairy Co. against Swarzchild & Sulzberger, and 
that they expect to call on you as this suit progresses. I believe 
you gave an affidavit in that suit on behalf of the plaintiff. It is_ 
our custom to retain experts in particular suits, and I understand, 
on inquiry, that the case in which Mr. Thompson wants you to 
engage is probably that case. 

I may not be able to communicate with the officers of the Co. 
during this week, but I do not wish you to understand from my 
conversation that I wish to relieve you from the effects of the re- 
tainer in the suit against Swarzchild & Sulzberger, as I have no 
power from the Co. to do so. 

Very truly, 


(Signed) GEO. HARDING, 
(i. 
437 Notary is requested to mark said letter for identification 


“Defendant’s Exhibit Geo. Harding Letter to Prof. Barker, 
Feb. 9, 1882.” 

Complainants’ counsel objects to the introduction of this paper in 
evidence as incompetent and irrelevant, and for the additional reason 
that it appears from the face of the paper itself that it is not the 
letter of Geo. Harding. 

Counsel for defendants also offers in evidence a copy of a letter 
from Prof. Barker to Geo. Harding, dated February 8, 1882, to 
which the foregoing letter was a reply, and which reads as follows: 

Puina., Feb. 8, 1882. 
Geo. Harding, Esq. 

My Dear Str: Mr. E. G. Thompson, of New York, has asked 
me if I would accept a retainer from him in a suit against the U.S. 
Dairy Company. I have said to him chat two years ago I was re- 
tained in a previous suit by the U.S. Dairy Co.; and although that 
retainer, which I believe was an annual one, has long-since run out, 
yet I felt that courtesy required me to inform you as the counsel 
through whom my retainer came before accepting his offer. From 
your remark on the train I infer you have no objection. I will 
auswer him to that effect the last of the present week if I do not 
hear from you before that time. 

Yours truly, 
(Signed) G. F. B. 


The notary is requested to mark said letter for identification 
“Defendant’s Exhibit Letter Prof. Barker to Geo. Harding.” 
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(Objected to as incompetent and irrelevant and not the best 
evidence.) 

Counsel for defendant also offers in evidence the original letter 
from Prof. H. A. Mott, Jr., to Prof. Geo. F. Barker, dated March 7, 
1880, and which reads as follows : 


438  H. A. Mott, Jr., Ph. D,. E. M., analytical and consulting chem- 
ist; assays of ores, analy ses of minerals and articles of com- 
merce : office, 117 W: all St.; house, 30 W. 59th St. 


New York, M’ch 7, 1880. 


Prof. Geo. F. Barker. : 

My Dear Sir: Will you join Prof. Chandier and myself in this 
city next Thursday to investigate into the process of manufacture 
of oleomargarine butter, as also more particularly as to its whole- 
someness ? 

I am authorized to retain your services in a suit brought by the 
United States Dairy Co. I informed the Co. that your retain- 
ing fee will be $250, and that for all time you occupy in making 
experiments (as we will have to make a great many) will be at the 
rate of $50 per day. If I am incorrect, please set me right. 

Please telegraph me at once if you will accept. I am going to 
write to Johnson and Goessmann and perhaps to Caldwell to be 
here also. We will meet at Chandler’s house at ten o’clock. 

Awaiting your reply, | am yours very cordially, 
MOTT. 


The notary is requested to mark said letter for identification 
“ Defendant’s Exhibit Letter from Professor Mott to Professor Bar- 
ker, dated March 7, 1880.” 

(Last objection repeated.) 


C. Gilbert Wheeler, the witness now on the stand, desires to make 
the following correction in the testimony heretofore given by him, 
and states as follows: 

“T find on reading the testimony on direct examination that the 
notary had misunderstood me. In answer to Q. 26 he erroneously 
a down the figures 80.5 per cent. and 19.5 per cent., but it should 
lave been, respectively, 85.4 per cent. and 16.6 per cent. 

Cross-examination waived. 


C. GILBERT WHEELER. 


Subscribed and sworn to this 19th day of November, A. D. 1884, 
before me— 


FREDERICK C. GOODWIN, 
[SEAL. ] Notary Public. 


439 Uwyitrep States or AMERICA, ) “ 
Northern District of Illinois, { 


I, Frederick C. Goodwin, a notary public in and for the county of 
Cook, in the State of Illinois, in the district aforesaid, do hereby 
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certify that the foregoing proceedings were had before me in said 
cause at the time and place therein specified; that said complain- 
ants were present by their counsel, H. S. Towle, Esq., and said de- 
fendant by its counsel, T. S. E. Dixon, Esq., as therein appears, C. 
Gilbert Wheeler, a witness, being produced by said complainant for 
cross-examination, at the request of counsel for said defendant, and 
such cross-examination was waived. 

And I do further certify that I am neither attorney nor of counsel 
for any of the parties in said caption named, and am in nowise in- 
terested in the result of said cause. 

In testimony whereof I have hereunto set my hand and notarial 
seal this 19th day of November, A. D. 1884. 

FREDERICK C., GOODWIN, 
(SEAL. ] Notary Public. 


440 United States Circuit Court, Northern District of Illinois. 


THE COMMERCIAL MANUFACTURING Company, Consolli- 
dated, et al. 
vs. 
FAIRBANK CANNING COMPANY. 


In Equity. 


At Chicago, in the northern district of Illinois, on this 26th day 
of September, A. D. 1885, at 9.30 a. m., before me, Frederick C. 
Goodwin, a notary public within and for Cook county, Illinois, 
residing in Chicago, in said district, at my office, room 99, 185 Dear- 
born street, Chicago, Illinois. y, 
Present: C. kK. Offield, Esq., on the part of said complainants, and 
L. Hill, Esq., on the part of said defendants; and thereupon the 
following proceedings were had before me in said cause, pursuant to 
notice hereto annexed. 


And thereupon complainants’ counsel calls Mr. J. C. RockKWELL 
as a witness in their behalf, who, being by me duly sworn to testify 
the truth, the whole truth, and nothing but the truth in said cause, 
deposes as follows, in answer to interrogatories propounded to him 
by C. Kk. OrrreLp, Esq. : 

(). 1. Please state your name, age, residence, and occupation. 

A. Name, J. C. Rockwell; age, 61; residence, Waiworth, Wiscon- 
sin; occupation, proprietor summer resort place at Geneva Lake. 

Q. 2. Please state briefly what experience you have had in the f 
production of oleomargarine oil in this country and where such ex- ¥ 
perience was attained. 

A. First, at Hartford, Connecticut, in the year 1874; second, at 4 ' 
Hammond, Indiana, I think, in 1875. Iam not certain as to date. 
I then visited and seen in operation oleomargarine factories at 

Providence, R. I.; New Haven, Conn.; the Commercial 

441 Manufacturing Company of New York; National Dairy Com- 

pany of Chicago; Fairbank Canning Company of Chicago; 
Schoeneman Bros.; Armour & Co. 

Q. 3. Did you personally manufacture oleomargarine oil at Hart- q 
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ford in 1874; and, if so, for how long a time and under what 
authority ? 

A. I commenced about March Ist and continued the manufacture 
until about November; indirectly under the Mége patent. Indirectly, 
the patent of the State of Connecticut was owned by the New Haven 
Company. I worked under their license; paid a royalty of two 
cents a pound. 

Q. 4. At that time were there any oleomargarine factories in the 
United States except those manufacturing under this Hippolyte 
Mége patent ? 


(Objected to as not in rebuttal und as immaterial, irrelevant, and 
incompetent.) 


A. None to my knowledge. 
Q. 5. Since the year (March) 1874 have you been more or less 
familiar with the manufacture of oleomargarine oil in this country ? 


(Same objection.) 


A. I have. 

Q. 6. Did you read last week, at my request, the depositions of Mr. 
George Fitzmaurice and Gilbert A. Peck, relating to certain alleged 
experiments in the production of oleomargarine oil made in behalf 
of the defendants in this suit? 

A. I did. 

Q. 7. Did you understand fully the testimony given by those wit- 
nesses ? 

A. I think I did. 

Q. 8. Please state whether or not you followed precisely and 
exactly in all material respects the experiments in the production of 
oleomargarine oil testified to by said witnesses, Peck and Fitz- 
maurice, and whether you kept memorandums of the same so that 
you now have actual figures and facts regarding such experiments. 


(Objected to as not in rebuttal and as immaterial, irrelevant, and 
incompetent; also as leading and calling for an opinion.) 


A. I did. 
442 Q. 9. Will you please now state succinctly and in detail the 
exact experiments which you tried, following the testimony 
substantially as indicated in the deposition of Mr. Peck? 


(Same objection.) 


A. On September 22d, at 11.20 a. m., | commenced hashing fat 
suitable for oleomargarine purposes. I finished hashing at 11.52 a. 
m., temperature 116° F.; drew from melting kettle into the settling 
kettle 12.40 p. m., temperature 120°; drew stock from the settling 
kettle into a seeder at 2.40 p. m., temperature 120°; put stock in 
this seeder into a room partitioned off from the main seeding-room, 
provided with lock and key immediately; temperature of room at 
that time 80°; kept the stock in room until 10 o’clock p. m.; tem- 
perature 80° until September 24th. I then put ninety-one pounds 
of this stock thoroughly mixed in a tin box, dimensions of which 
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were twenty inches long, twelve wide, fourteen inches deep; covered 
and surrounded same with fine broken ice; took stock out of box 
at 1] a.m. September 25th ; found temperature of same to be 67° 
outside and 96° inside; commenced pressing the same 11.42 a. m. 
September 25th between iron plates, the temperature 100° F ; first 
oil appeared at 12.04 p.m. ; safety valve lifted at 12.07 p. m.; first cloth 
broke at 12.07; finished pressing at 2.47 p. m.; engine ran at forty ; 
slowed down to twenty-five revolutions; regular speed ninety ; oil 
showed stearine to taste. Results, thirty-one and three-quarters 
pounds of oil, four pounds of stock pressed out of broken cloths, 
fifty-three and three-quarters pounds of stearine ; total, eighty-nine 
and one-half, whieh was the number of pounds put into press. 

Q. 10. Was this fat which you used to produce the oil to make 
this experiment a good, fair quality for that purpose ? 


(Same objection.) 


A. In my judgment fair, average quality. 

Q. 11. Was the temperature of this partitioned room kept at 80° 
during the time this stock remained in the seeder, from the morn- 
ing of the 22d until the night of the 24th inst.; and, if so, how do 
you know this fact? 


(Same objection.) 


443 A. I had full control of this room and occupied the same 
during this time; took the temperature every two hours; 
never found it under 80° or over 82° F. 
(j. 12. What mode of access or egress was there to that parti- 
tioned room? 


(Same objection.) 


A. There wasn’t any. There was but one door into this room, 
which was provided with a lock, and I always had the key to lock 
the same. 

Q. 13. Did you occupy this room nights? 


(Same objection.) 


A. I did. 

Q. 14. What other or additional experiment did you try, if any, 
to satisfy or make absolutely certain the results of the one just 
given? Please give it in detail. 


(Same objection.) 


A. On September 22d, 3.40 p. m., I commencing hashing for this 
purpose, and finished hashing at 4.20 p. m.; temperature of stock 
in melting kettle at that time 118° F.; drew stock from melting 
kettle into settling kettle at 5.30 p. m., the temperature of which 
was 120°; drew stock from melting kettle into seeder at 7.45 p. 
m., temperature 120°; immediately put in room with test No. 1; 
temperature of room 80°. At 10 o'clock p. m. September 24th 
put ninety-one pounds in tin box, dimensions twenty inches long, 
‘twelve wide, and fourteen high; surrounded into seeder with the 
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first box, and surrounded same with ice; removed the stock from 
the box at 1.15 p.m. September 25th ; found the temperature of 
same stock to be 67° outside and 96° inside; cut same into pieces 
one inch thick; wrapped it in clean dry cloths; placed them in 
press with clean iron plates; head at a temperature of 12U°; com- 
menced pressing at 3.05 p. m.; first oil appeared at 2.30 p. m.; 
finished pressing at 5.05 p. m. Results, forty-five pounds and a 
half of stearine, forty-four pounds of oil; total, eighty-nine pounds 
and a half, which was the number of pounds putin press. The oil 
plainly showed stearine to the taste. 

Q. 15. Was this second seeder ‘or experiment kept in the same 
room and temperature as the first you have described all the time? 


(Same objection.) 


444 A. It was. 

Q. 16. What means was used in pressing this or re es 
pounds and a half of chilled stock so that you are absolutely cer- 
tain that all the oil and only the oil pressed from this stock was 
secured ? 


(Same objection.) 


A. There was a pan made purposely for this experiment, which 
was placed in the press over other stock that had been pressed pre- 
viously, so that all the oil and stearine that was ae out of the 
stock or melted through the means of these plates at 120° was 
caught from the spout leading out from this pan into a clean tin 
box used for this purpose. This was the same kind of a pan used 
in the first experiment. : : 

Q. 17. How many layers of chilled stock were placed in this pan 
and how many used in this pressing? Give thesize of these plates 
approximately. 


(Same objection.) 


A. There were five plates used, with four layers, nine cakes in 
each layer between each plate. The size of plates I should judge to 
be three feet by five. I never measured them. 

Q. 18. What was the pressure applied in both experiments in 
extracting the oil and stearine? 


(Same objection.) 


A. The press registers 400 tons and was used most of the time to 
its full capacity. We had to check-press the power often, owing 
to the bursting of the cloths, and slow the engine down from twenty- 
five to thirty. 

Q. 19. For how long a time was each of these eighty-nine and 
one-half pounds of chiiled stock continuously under this pressure 
of 400 pounds ? 


(Same objection.) 


A. Three hours and five minutes. 
Q. 20. Was this mixture of oil and stearine which you obtained * 
38—253 
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from each of those experiments a good or merchantable article of 
oleomargarine oil ? 


(Same objection.) 


A. I do not so consider it. In the first experiment, where the 
plates were kept to 100°, the stearine run out through the oil and 
was perceptible to the eye. In the other experiment, where 
445 the plates were kept at 123° F., the oil and stearine run out | 
together and was only perceptible to the taste, which was 
very plain and deteriorating — its quality. 
(). 21. As I understand you, in both of these experiments given 
the raw fat was melted at a temperature of 120° and was held or 
settled in the settling kettle at 120°. Is this correct ? 


(Same objection.) 


A. It is. : 

Q. 22. At what temperature was the press-room kept at the time 
these two lots of chilled stock were pressed, as. you have described— 
I mean during the three or four hours it took to press such stock ? 


(Same objection.) 


A. From 80° to 82°. 

(). 23. Can oleomargarine stock be seeded or granulated in a room 
kept at a temperature continuously of 80° or 81°, so as to permit 
of such granulation or seeding from which a practical and mer- 
chantable oleomargarine oil can be extracted by any pressure or by 
any means? 


(Same objection.) 


A. My practicai experience is decidedly that it cannot. 
(). 24. What was the size of the two seeders in which this stock 
was put to be seeded in this seeding-room at a temperature of 123°? 


(Same objection.) 


A. They were five foot long, three foot wide, twenty inches deep, 
inside measure. 

Q. 25. How much stock was put in each of these seeders in which 
each eighty-nine and one-half pounds were taken to make the ex- 
periment ? 


(Same objection.) 


A. It was not weighed, but came within ten inches of the top of 
seeding. 

Q. 26. From the time these two seeders went into that partitioned 
room on the 22d of September until the time the eighty-nine and 
one-half pounds of stock were taken from them to be chilled on the 
night of the 24th, state whether or not those wo seeders were moved 
around or disturbed in any manner, or whether or not anything 

was added to or taken away from the contents of those seed- 
44 ers; in short, whether or not anything was done to them 
which would prevent or disturb in any respect the seeding of 
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the stock in the best manner which could be carried on under a 
temperature of 80°. 


(Same objection.) 


A. There was not. 

Q. 27. You speak of the temperature of that chilled block of 
oleomargarine stock being 67° on the outside and 96° on the inside 
at the time you sliced it into cakes of an inch thick, on September 
25th, to be pressed. Please explain to the court why it is that the 
internal portion of such stock, even under an ice application, re- 
tained so high a degree of heat se many hours and days after it was 
first passed into the seediug-room. 

(Same objection.) 

A. The iced application chills the outside so rapidly that it forms 
a hard crust so solidified that the internal heat of the contents of 
the steck in the tin box were retained and could not pass out, which 
accounts, in my experience, for the difference in outside and inside 
temperature. 

Q. 28. In your opinion and experience, can oleomargarine stock 
ever be chilled so as to become in such a solid condition as to be sliced 
into cakes, and in this condition evér have a practical and success- 
ful quality or quantity of merchantable oleomargarine oil extracted 
from it or separated from it by means of hot plates in a press? 


(Same objection.) 


A. It cannot. 
(. 29. In your experience, whenever by mistake or otherwise the 


temperature of the seeding-room went down to 80° for any length 


of time, what was then done with such stock in that seeding-room ? 

(Same objection.) 

A. The vital point of seeding stock is the temperature when it is 
first drawn from the settling kettle. If the temperature then is 80° 
or below it chills so quick that it stops the seeding or separation 
from the oil of the stearine. In such cases the stock has to be re- 
melted to get a first quality of oil and general results. 

Q. 30. What is the best or necessary temperature to seed oleo- 
margarine stock for the production of a merchantable or marketable 
quality of oil? 

(Same objection.) 

447 A. My practical experience has been that 90° is the best 
average temperature. 

Recess until 1.30 p. m. 


Cross-examination by L. Hitt, Esq. : 
Respondent’s counsel, without waiving the objections hereinbefore 
taken, will cross-examine de bene esse. 
C. Q. 31. You made two experiments at the works of the National 
Dairy Company, about which you have testified, did you? 
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A. I did. 

C. Q. 32. Did vou, in both experiments, melt the fat in the same 
kettle? 

A. I did. 

©. Q. 33. And settle it in the same settler ? 

A. We used different settlers. 

C. Q. 34. What difference was there between the two settlers? 

A. No difference. 

C. Q. 35. In both experiments did you use the same seeder? 

A. No, sir; I had two different seeders of the same dimensions. 

C. Q. 36. Please state the dimensions of the seeders. 

A. Five feet long, three feet wide, and twenty inches deep, inside 
measure. : 

C. Q. 37. They were filled to about ten inches from their top? 

A. Yes, sir. ' 

C. Q. 38. Then the body of stock that you seeded was in each case 
about five — long, three feet wide, and ten inches deep? 

A. I want to correct that. I remember, since thinking that mat- 
ter over, that it was eight inches from the top, as the stock was 
twelve inches deep, which would make twenty. The stock was five 
feet long, three feet wide, and one foot deep. 

C. Q. 39. Were those seeders in the room partitioned off from the 

main seeding-room and provided with a lock and key? 
448 A. Yes, sir. 
C. Q. 40. All the time while the seeding was going on? 

A. Yes, sir. 

C. Q. 41. Am I to understand that you kept the temperature of 
that room at 80° Fahrenheit during the seeding process? 

A. It never was below eighty and but little above. 

C. Q. 42. How was that room warmed ? 

A. There was steam-pipes for heating the rooms running all 
around this building. I never used them but three days during 
the time, and that was in the morning, as it was a little cool. The 
heat from the main seeding-room coming in there kept the temper- 
ature at just about even 80°; never under that. ) 

C. Q. 43. Do you know the temperature in the main seeding- 
room ? 

a A. No, sir. 
| C. Q. 44. How large was that room that was partitioned off for 
, the purposes of that experiment? 

A. I never measured it accurately. I stepped it and made it 
20 x 24, with the exception of one corner, that was cut off, where 
the. elevator ran. 

C. Q. 45. Were there any windows in it? 

A. There were three windows in it. 

'C. Q. 46. How large were those windows and where did they 
open? 

A. Two of the windows opened onto the street on the east side 
of the building. I don’t know the name of the street. One win- 
dow opened over on the south side of the building, over a shed 
roof. 
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C. Q. 47. Were any of those windows open at any time during 
the seeding? 

A. Yes, sir. 

C. Q. 48. Which windows, and how much of the time? 

A. I opened the south window and one of the west windows 
several times for the purpose of lowering or keeping the temperature 
down to eighty. I lowered the south window at the top and the east 
windows at the bottom, as the bottom sash of the south window 
was nailed down. 

C. Q. 49. Did the partition run clear up to the top of the 

room ? , 
449 A. Yes, sir. 
C. Q. 50. Was the roomed closed at the corner where the 
elevator was ? : 

A. Yes, sir. 

C. Q. 51. And the only opening into the room was the three win- 
dows and the door. Is that correct ? 

A. The only opening through the partition was one door. On 
second thought, I won’t be certain; there might be three windows 
on the east side of the room. ‘There was a curtain over all the 
windows. 

C. Q. 52. This door and these windows were the only openings 
into the room, were they ? 

A. Yes, sir. 

C. Q. 53. In what-part of the room did the seeder set while the 
seeding was going on ? 

A. One of them sat over near the center of the room, close by 


‘the wall, on the east side, and the other sat in the southwest corner 


of the room. 

C. Q. 54. How near were the windows to the seeder which sat by 
the wall on the east side? 

A. I should judge about two feet. 

C. Q. 55. How near was that seeder to the wall ? 

A. About two feet. 

C. Q. 56. Did it set right opposite the window? 

A. No, sir; it did not. 

C. Q. 57. Was any portion of it directly opposite the window ? 

A. I think the corner came up just about to the corner of the 
window that I occasionally opened. 

C. Q. 58. Did the same heating pipes run along that east wall ? 

A. Yes, sir. 

C. Q. 59. How near were they to that seeder? 

A. I should think from one to two feet. 

C. Q. 60. How near was that seeder that stood in the southwest 
corner of the room to any window ? 

A. There was no window in that portion of the room. It stood as 
near to the corner as it could, so that we could comfortably pass 
around it. 

C. Q. 61. How near was it to the door? 

A. I should judge that the corner of the seeder would come 
within six feet of the door. 
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450 C. Q. 62. Name all the persons that were in that room dur- 
ing those experiments, from the beginning to the end. 
A. C. K. Offield, James M. Davis, Charles L. Rogers. That is 


C. Q. 63. Is Mr. Rogers employed there ? 
A. He was. : 

C. Q. 64. And Mr. Davis also ? 

A. Yes, sir. 

C. Q. 65. When did you first go to the National Dairy Company’s 
works for any purpose connected with this case ? 

A. On the morning of the 22nd of September. 

C. Q. 66. Have you related all the experiments that you made or 
observed there ? 

A. I speak in relation to the two experiments that I made there. 
I have made one other experiment. 

C. Q. 67. When did you make that other experiment there ? 

A. I commenced it on Sunday evening, September 20th. 

C. Q. 68. What was that experiment ? 

A. It was an experiment under the regular process of manufact- 
uring oleomargarine oil. 

C. Q. 69. Deseribe it. 


(Complainants’ counsel objects to this interrogatory and all analo- 
gous interrogatories as not cross-examination of any subject-matter 
called for in the direct, and gives notice that it will be insisted upon 
at the hearing that any testimony given by this witness regarding 
such new subject-matter shall be insisted upon as the testimony of 
the defendants, and it shall also be insisted that they will not be 
permitted to contradict, criticise, or deny the same.) 


A. 1 commenced hashing the fat generally used for oleomargarine 
purposes on September 20th, 5.30 p. m.; finished hashing at 6.45 
p. m.; temperature at that time 116°; drew from melting kettle to 
settling kettle at 8.40 p. m.; temperature at that time 120°; drew 
from settling kettle to seeder at 10.40 p. m.; temperature 132°; put 

this in room partitioned off for purposes of treating these 
451 tests; found temperature of room at that time at 86° or near 

it,and kept it at that temperature until 2.40, the 22nd; kept 
it in room. until the 24th, from that time until the 24th, at a tem- 
perature of about 80°, 8 p.m. I then put 91 Ibs. of this stock at a 
temperature of 90° into two tin. boxes, dimensions 20 inches by 14 
deep and 12 wide; put same in press at 8.45, between pilates; tem- 
perature of room 81°: at 8.45 commenced pressing ; at 9.35 p. m. 
finished, taking 50 minutes. Result of No. 1 press was 373 Ibs. 
stearine ‘and 534 lbs. of oil, making a total of 91 tbs. second process 
in second press, 35} Ibs. of stearine and 51? of oil, making 87} Ibs. ; 
deficit in the second pressing, 3? lbs., which I account for by the 
iron plates being a little too large for the pan and punched a hole 


which I did not discover until after it leaked. I presume, that quan- | 


tity. The oil obtained in this process was perfectly free from stearine 
and would be termed No. 1 oil. 


Oe ag a. 2 


| 
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C. Q. 70. In this experiment of September 20th to 22nd was the 
stock chilled to be pressed as described ? 

A. No, sir. 

C. Q. 71. How many experiments did you ever mnake or see there 
at those works in which the stock was chilled or any part of it pre- 
paratory to pressing ? 

A. Only two. 

©. Q. 72. Were you the only party experimenting there from 
September 20th‘until 24th ? 

A. The only ones that I have any knowledge of. 

C. Q. 73. Did you ever witness any experiments there before the 
24th of September ? 

A. No, sir. 

C. Q. 74. Have you made or witnessed — experiments in press-_ 
ing oleomargarine stock at any other place than the National Dairy 
Company’s works within the last three months? 

A. I have not. | 

C. Q. 75. Then the two experiments which you have described in 
your direct examination are the only experiments that you have 
made within the last three months in pressing oleomargarine stock 
that has been chilled ? 

A. Yes, sir. 

C. Q. 76. Who directed those experiments ? 

A. I did personally. 
452 C. Q. 77. How near to that experimental room was thie 
press or presses in which the stock was pressed ? 

A. On the floor below. 

C. Q. 78. What kind of a press was used ? 

A. It was a hydraulic press which registered 400 tons. 

C. Q. 79. Where was the safety-valve which you speak of having 
lifted at one point ? 

A. It was in the basement below. 

C. Q. 80. Safety-valve on the press ? 

A. No, sir; on the pump below in the basement. 

C. Q. 81. You speak of the speed of the engine being 90 ordinarily. 
Do you mean in the ordinary pressing of the oil ? 

A. I mean in the ordinary pressing of oil, as 1 was informed by 
Mr. Davis, the foreman and the engineer. 


(Statement about the ordinary speed being 90 objected to as sec- 
ondary.) 

(The witness also adds that the raising of the valve was not within 
his own knowledge, and that is also objected to as secondary.) 


C.Q. 82. How much ice did you put in around those pans to chill 
the stock, as you testify ? 

A. I never weighed the ice. I can only say as to the dimensions 
it tilled. The two pans were placed in the seeder, and | put in 
ice enough to come to the top of the pans; probably two or three 
inches. 

C Q. 83. What was in the seeder when you put the pans in it? 
A. Nothing. 
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C. Q. 84. Did you put in both pans at the same time? 
A. I did. 
C. Q.85. And you put ice enough around them to fill the seeder 
up to the top of the two pans? 
A. Yes, sir. 
C. Q. 86. Did you put in any water, or nothing but ice? 
A. Nothing but ice. 
C. Q. 87. How long were these pans in the seeder before you took 
them out? 
A. They were put in the seeder, to the best of my recollec- 
453 tion, without referring to notes, at 10 o’clock p. m. on the 
24th; one of them was taken out at 11 a. m. on the 25th, and 
the other about 2.30 p. m. of the same day, the 25th. 
C. Q. &8. Then one pan was in the seeder about thirteen hours, 
and the other about sixteen and one-half hours? 
A. Yes, sir; there was about three hours’ difference. 
C. Q. 89. Did you disturb the ice at any time while the pans were 
in the seeder ? 
A. I did not. 
C. Q. 90. Did you look into the seeder at any time after you put 
the ice and pans in it? | 
A. I looked in the seeder the next morning, and did not put any 
more ice in. 
C. Q. 91. Was the ice all melted when you looked in the seeder 
the next morning? 
A. No, sir. 
C. Q. 92. What proportion of it was melted ? 
A. It was down near the level with the top of the boxes; very 
little on top of it. 
C. Q. 93. You mean very little ice on the water ? 
A. The water on top of the boxes I saw. 
C. Q. 94. Am [ to understand that you put ice over the boxes 
when you put them into the seeder? 
A. I judge two or three inches. 
C. Q. 95. Was that ice put directly onto the stock in the boxes ? 
A. The boxes were covered tight with tin covers, and the ice was. 
put on top of the covers with a level all over the seeder. 
C. Q. 96. How full did tie stock fill the boxes ? 
A. I should think it came within two inches of the top. 
C. Q. 97. Did the water run in on the top of the stock as the 
ice melted ? 
A. Not a drop. 
C. Q. 98. How high up was the melted water when you looked 
into the seeder in the morning after you put the ice in. 
A. I should think about half way up the boxes. 
C. Q. 99. When you took those boxes out of the ice in the seeder 
did you immediately take the stock out and press it ? 
454 A. Yes, sir—that is, as soon as I could cut it in inch slices 
and wrap it in cloths and put it into the press. 
©. Q. 100. How did you get it out of the boxes? 
A. I sprung the sides of the boxes with my hands off of the stock, 


THE FAIRBANK CANNING CO. 313 


then turned them bottom side up and jarred them a little and it 
dropped down, and raised the boxes off them. 

C. Q. 101. Did the stock retain its shape when you dropped it 
down off the boxes ? 

A. It did, sir; decidedly. 

C. Q. 102. What did you slice it with ? 

A. With a No. 18 copper wire. 

C. Q. 103. Did it slice easily ? 

A. It was all two men could do to cut it through with the wire. 

C. Q. 104. How hard was the stock while you were slicing it? 

A. It was thoroughly solidified. excepting in the center. 

C. Q. 105. How much of the block do you include in the word 
“ center? ” | , 

A. I should judge about six inches square. 

C. Q. 106. What was the condition of the stock in that center six 
inches square ? 

A. It had a cheesy nature, and the temperature was 94 or 96 de- 
grees. 

C. Q. 107. What do you mean by a cheesy nature? 

A. Well, it was easily cut in the center, not solid or frozen or chilled 
hard, and had the appearance of solid cheese. 

C. Q. 108. And what was the condition of the stock outside of that 
center—from the center to the periphery ? 

A. It was very hard; so much so that it crumbled in trying to cut 
it with a cleaver or knife, and the temperature was 67. 

C. Q. 109. The stock at the center did not crumble? 

A. No, sir. 

C. Q. 110. Was the stock from the periphery to the block at the 
center granulated ? 

A. Not in the least. 

©. Q. 111. How was it in the block at the center ? 

A. Was not granulated at all. 
455 C. Q. 112. Then it was not granulated anywhere through 
the block ? 

A. Not at all. 

C. Q. 113. What made it crumble when you attempted to cut it 
with a knife or cleaver? 

A. Owing to its being so hard. 

C. Q. 114. How long did you say that it took you to press those 
blocks of stock ? 

A. Three hours and five minutes they were in the press under 
pressure of the full capacity of the press—4100 tons, registered. 

C. Q. 115. Did it take you the same time to press the stock in both 
experiments ? 

A. Yes, sir. 

C. Q. 116. You put on the whole pressure at the beginning of the 
pressing operation, did you? 

A. No, sir. I did not count the time until I got the pressure—the 
capacity of the press. 

©. Q. 117. How long was the stock in press ? 

A. I should judge from ten to fifteen minutes over the three hours 
40—253 
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and five minutes in getting the capacity of the press; running the 
press up, as we term it. 

C. Q. 118. How many times did you stop the press from the time 
you began pressing until the end of the experiment? 

A. I don’t remember. I have no knowledge of the number of 
times, but should judge at least a dozen times ; but in no instance did 
we take off the power of the press. 

C. Q. 119. You simply stopped the press where it was, and then 
let it stand ? 

A. Yes, sir; did not drop the power. 

C. Q. 120. How long was the press stopped, on the average, dur- 
ing these stoppages ? 

A. I should judge from three to five minutes. 

C. Q. 121. How did you take the temperature of the center of the 
block and of the portion between the center and periphery, as you 
have testified ? 

A. I had a round glass thermometer with a pointed bulb at the 
bottom. By working that on the outside I got it in far enough to 
get the temperature of the outside. It was 67°. After cutting the 
block in two I put the bulb in the center in the same way and found 

the temperature 94° or 96°; I don’t remember exactly which. 
456 C. Q. 122. How long after the pans were taken out of the 
ice did you then take the temperature ? 

A. I should judge about ten minutes. 

C. Q. 125. What kind of fat was used for hashing for those two 
experiments in which the stock was chiiled ? 

A. It was fat taken from the entrails of cattle, and, in my judg- 
ment, was a fair average quality. 

C. Q. 124. Beef fat ? 

A. Yes, sir. 

C. Q. 125. Was it salted ? 

A. Not in the least; I used some salt during the hashing process 
in melting it. 

C. Q. 126. Was the fat chilled with ice before it was hashed ? 

A. It was. 

C. Q. 127. How long was the fat used after the animal was 
slaughtered ? 

A. I was informed that the fat was slaughtered that day. 

C. Q. 128. Did you use any kidney fat—fat from. the intestines ? 

A. Notany. I testified already that the fat I used was from the 
intestines of beef cattle; did not use any kidney fat. 

C. Q. 129. In both experiments what was the temperature of the 
stock while in the seeder ? 

A. 120°. 

C. Q. 130. It was taken at 120° and put into the seeder ? 

A. Yes, sir. 

C. Q. 131. Did you see the fat and stock all the time, from the 
time when it was hashed until the time it went into the seeder ? 

A. I was present all tire time. 

C. Q. 132. Describe how it was taken from the melting kettle into 
the seeder. | 
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A. It was drawn by a syphon pipe. 

C. Q. 133. Describe how it was taken frum the settler to the 
seeder. 

A. It was drawn off in the same way in my presence. 

C. Q. 134. The seeder was taken to the settling kettle and par- 

tially filled, was it? 
457 A. Yes, sir. 
C. Q. 135. How soon after the stock was drawn from the 
settling kettle into the seeder before the seeder was put into 
the experimental room ?° 

A. Immediately after the stock was drawn from the settling 
kettle into the seeder it was rolled across the room, a distance of 
about forty feet, into the seeding-room, partitioned off for that pur- 

ose. 

C. Q. 136. And then you watched it there until the seeding process 
was complete, did you ? 

A. I never went out of the room but once during the time; that 
was for about two or three hours, and I locked the door securely. I 
had my lunch brought to me and slept on the cot in the room some 
of the time. 

C. Q. 137. How.do vou know there wasn’t anybody in the room 
while you were gone during those two or three hours? 

A. I had the key in my pocket, and the lock was a brass padlock 
with a spring catch, and I have no knowledge or idea that anybody 
could have gotten in there without my knowing it, as I was not out 
of the building during that time. 

C. Q. 188. Were the seeders moved during the seeding process in 
the experimental room or either of them? 

A. Never was stirred an inch. 

C. Q. 139. Were they covered or open at the top? 

A. Open at the top, except one—the last one putin. I threwa 
window shade over the top of it to keep the flies out for a short 
time. 

C. Q. 140. Which seeder was that ? 

A. I think it was the last one we filled. I know it was the last 
one we filled. 

C. Q. 141. The one at the east side or in the southwest corner of 
the room ? 

A. Southwest corner. 

©. Q. 142. Did the sun shine in on that stock in the seeder ? 

A. No, sir. 

C. Q. 143. How did that stock seed in the seeders, and how soon 
was it before you noticed that the stock had crystallization in the 
center of the seeders ? 

A. It never crystallized at all. 
458 C. Q. 144. What did it do? | 

A. It chilled, formed a hard coat on top and a sort of putty, 
soft nature down in the center; was not separation of the oil from 
the stearine that was visible to the naked eye. 

C. Q. 145. How soon after the stock was put in the seeders did it 
form the hard coat on the top? 
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A. Commenced forming directly ; I noticed it in particular the 
next morning. 

C. Q. 146. Did the hard coat extend all over the top of the stock 
the next morning ? 

A. It did, and was three to four inches thick. 

C. Q. 147. What morning was that? 

A. The morning of the 23rd. 

C. Q. 148. At what time in the morning was it? 

A. I should judge about 8 o’clock. 

©. Q. 149. And then the stock remained in the same seeders until 
the next evening ? 

A. Remained in the same seeders until I put it in the tin pans for 
the purpose of chilling it on the evening of the 24th. 

C. Q. 150. How completely was the stock seeded when you took it 
outon the evening of the 24th? 

A. There was no seeding perceptible to the eye. 

C. Q. 151. It was just simply hardened or consolidated ? 

A. Yes, sir. | 

C. Q. 152. Did you stir it up before you took it out and put it in 
the tin pans or was it too hard to stir? 

A. I stirred it up the best I could with my hands. 

C. Q. 153. But you couldn’t do it very thoroughly ? 

A. No, sir. 

C. Q. 154. Was there any liquid oil visible in it or through it? 

A. Not a particle. | 
}. Q. 155. Was any water in the bottom of the seeder? 

A. Not a particle. 

C. Q. 156. I mean when you took the stock out or attempted to 
stir it up. 

A. I didn’t take all the stock out; I only felt down and didn’t 

find any signs of water. 
459 ©. Q. 157. How thoroughly did you chill the fat before it 
was hashed ? 

A. As we usually chill it. There was ice put in the cold water, 
and [ examined it thoroughly and cut some of the pieces in two 
with a knife and found there was no animal heat in it at all, and it 
was what we call thoroughly chilled. 


-~ 


J. C. ROCKWELL. 
Subscribed and sworn to this 26th day of September, A. D. 1885, 
before me— | 
FREDERICK C. GOODWIN, 
[SEAL. ] : | Notary Pablic. 
Adjourned until Monday, September 28, 1885, 10 o’clock a. m. 


Monpay, September 28, 1885—10 o’clock a. m. 
Parties met pursuant to adjournment. 
Present : Same as before. 


And thereupon complainants’ counsel calls Mr. James M. Davis 
as a witness in their behalf, who, being by me duly sworn to testify 
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the truth, the whole truth, and nothing but the truth in said cause, 
deposes as follows in auswer to interrogatories propounded to him 
by C. K. Orr1exp, Esq.: 


Q. 1. Please state your name, age, residence, and occupation. 

A. Name, James M. Davis; age, 30; residence, Chicago; manu- 
facturer of oleomargarine oil. 

Q. 2. What relation have you, if any, with the National Dairy 
Company, one of the corporation complainants in this suit ? 

A. I am the treasurer and manager of their business. 

Q. 3. Where is that business carried on and how long have you 
held the positions indicated ? 

A. The business is conducted at Nos. 2601 to 2609 Archer avenue, 
Chicago. I have held the positions that I now have since Decem- 

ber, 1879. 
460 Q. 4. Please state how thoroughly familiar you are with the 
practical manufacture in all its stages of oleomargarine oil 
and how you obtained such familiarity. 

A. I am as familiar with the manufacture of the product named 
as a man could well become with that experience and have given 
close attention to it ever since I became familiar with it, and that 
is the only way one can becoine familiar with it—watching its 
details. 

Q. 5. Have you read the depositions, at my suggestion, of Mr. 
George Fitzmaurice and Mr. Gilbert A. Peck, two of the witnesses 
examined in behalf of the defendants in this case, so that you under- 
stand the facts therein as narrated ? 

A. I have. 

Q. 6. Have you also read, at my suggestion, the deposition given 
in behalf of complainants by Mr. Joel C. Rockwell, or a substantial 
portion of the same? 

A. I have read most of it; the balance of it was read to me from 
the short-hand notes this morning. 

Q. 7. Were you present during most of the time at the experi- 
ments made by Mr. Rockwell, as narrated in his deposition, and 
did you take part in any portion of the same or keep substantial 
track of the experiments as a whole? 


(Objected to.as immaterial, irrelevant, incompetent, and not in 
rebuttal; this objection to apply to all questions and answers that 
may be aSked or given relating to said Rockwell experiments or 


_ any other, without taking the trouble to repeat the objection from 


time to time.) — 


A. I was present nearly all the time those experiments were 
being nade; kept notes of what I saw or what was done during my 
presence. 

Q. 8. Did you or your company furnish the material, surround- 
ings, and equipments to Mr. Rockwell to make these experiments ? 

A. We did. 

Q. 9. In what story of the building was the partitioned room, de- 
scribed by Mr. Rockwell, in which the seeders were placed contain- 
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ing the stock from which the experiments were made and where the 
seeding took place? 
461 A. The second story; third, counting the basement. 

Q. 10. What particular part of the experiments described 
by Mr. Rockwell, as made by him between the 21st and 25th inst., 
were you personally familiar with in all the details and of which 
rou took notes, as previously stated ? 

A. With the settling and drawing of the stock of the first test of 
the 22d, placing the same in partitioned room ; with the melting, 
settling, and drawing of second test of same date and placing that 
in the partitioned room, with occasional observations as to the con- 
dition of the stock while in the room; putting of it in the tin 
boxes, surrounding with ice, and pressing the next day; both tests. 

Q. 11. Mr. Davis, will you please now, without detailed intgrroga- 
tories, begin at the beginning, as specified in your last answer, and 
give the exact procedure followed by Mr. Rockwell in your presence 
in carrying out the two tests identified by you in your last answer, 
so far as you have accurate, personal knowledge of the same, paying 
particular attention to time, dates, and temperature, respectively, of 
each step? 

A. As stated before, the melting of the first test I did not witness. 
The melted stock was drawn into the settling kettle 12.40 p. m., 22d 
of September; temperature, 120° F. At 2.40 p.m., same date, it was 
drawn into the seeder from the settling-kettle, temperature of 120° 
F., and immediately put inte the room provided for that special 
purpose, the temperature of which was 80°. It was kept thereat or 
very near that temperature until 10 p.m. of the 24th. When I say 
at or very near that temperature I ean that I observed the tem- 
perature frequently during that period and found it varying but 
slightly from 80° to 81°. At 10 p. m. of the 24th Mr. Rockwell had 
ninety-one pounds of this stock taken from the seeder, placed in a 
tin box, twenty inches by fourteen inches by twelve inches, provided 
with a tight-fitting tin cover. This tin box, containing the stock, 
was placed in an empty seeder in the same room and com- 
pletely surrounded with broken ice, and also covered to the 
depth of a couple of inches, or three, with ice. There it 
remained until about 10 o’clock of the morning of the 25th, when 

the seeder containing the box in the ice was taken to the 
462 _ press-room on the floor below, the temperature of which was 

81°. At 11 o'clock, after all preparations .had Been made, 
the box was removed from the cooler, lid taken off, and the chilled 
stock taken from it and put on the table for the purpose of cutting 
into cakes. At that time Mr. Rockwell noted the temperature of 
this chilled stock, found it to be 67° surface; then cut into three equal 
blocks, and the temperature of the central portion of the central 


piece was found to be 96°. Each of the three pieces in which the , 


block was divided was further separated into cakes about twelve 
inches by one by seven, placed in clean, newly washed cloths, per- 
fectly dry, and put in press, between plates that had been heated to 
a temperature of 100° by hot water. These plates were not removed 
from this water, which was exactly 100°, only as they were wanted, 
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each being put into press as quickly as it could be dried. At 11.42 
a. tn., sume date, the pressing began. The first oil flowed from the 
= at 12.04 p.m. At 12.07 p. m. I noticed that the first press cloth 

ursted. I tested with my finger the lift of the press, and found 
that it sagged a little after each stroke of the pump. The engine 
was immediately slowed to forty revolutions per minute from ninety, 
as tested by myself. The pressing was finished at 2.47. In the inter- 
val between the bursting of the first cloth and the completion of 
the pressing the engine was stopped for periods of probably two 
minutes, and about five or six times, in order to prevent further 


‘bursting of cloths, but the pressure was maintained and the engine 


further slowed to about twenty-five or thirty revolutions per minute, 
the number depending on whether the press was working or stopped 
for a short period, as above described. At the completion of the 
pressing the plates were lifted, the cloths, with what they contained 
removed, the oil having been previously caught, result being we had 
thirty-one and three-quarter pounds of oil, four pounds of stock 
that escaped from the bursting of the cloths, fifty-three and three- 
quarter pounds of stearine. The oil contained considerable stearine. 
In making this answer I have understood that I was answering in 

question to the first test only. 
463 The second test was as follows: Hashing was commenced 

under Mr. Rockwell’s direction at 3.40 p. m., September 22, 
1885; finished 4.20 p. m., same date; temperature 118°; stock 
was drawn from melting kettle to settling kettle 5.30 p. m.; 120° 
temperature. The drawing of the stock from the settling kettle to 
the seeder I did not witness, but at 6.30 p. m., one hour after the 
stock had come down to the settling kettle, I tested the temperature 
and found it to be between 119° and 120°. I noticed the stock in 
the seeder as it stood in the room (to which reference has been 
made) a number of times during September 24th and found it to be 
quite chilled and hard, smooth on top, temperature of the room 
being 80° to 81°. Ten p. m. on the 24th Mr. Rockwell had ninety- 
one pounds of this stock referred to as test No. 2 taken from the 
seeder after thoroughly mixing and placed in atin box twenty 
inches by fourteen by twelve, provided with a tight-fitting tin cover, 
and placed in the same seeder that contained the box belonging to 
test No. 1, and thoroughly surrounded with broken ice, also covered 
to the depth of several inches. About ten o’clock of the morning 
of the 25th this seeder containing the two boxes and ice was removed 
to the press-room onthe floor below. The box was taken from 
the cooler and ice about one o'clock, cut into cakes about twelve 
inches by one by seven, wrapped in clean dry press cloths, and put 
into press between plates heated by water the temperature of 120°. 
Pressure was applied at 2.05 p. m., the engine then running about 
thirty revolutions a minute. First, oil flowed from the press 2.30 
p. m.; at 5.05 p. m. pressing was completed, result being forty-four 
pounds of oil, forty-five and one-half pounds of stearine, with 
stearine very plainly noticeable in the oil to the taste. No bursting 
of bags in this test. 


320 THE COMMERCIAL MAN’F’G CO.,:CONSOLIDATED, ET AL. VS. 


Q. 12. How were the press cloths which inease the chilled. stock 
in both tests as to newness and strength and fitness for that purpose? 
A. They were the best we had. They were bought new about 
two weeks before. 
Q. 13. What mechanical device did you use, if any, in connection 
with the pressing of this chilled stock, to make it certain that you 
secured all the oil extracted by the pressing ? 
464 A. We had atin pan made to fit in the press, provided with 
a spout and flaring sides about five inches high, so that all the 
oil that escaped from the cloths in pressing had to pass through this 
spout into this vessel provided for catching it. 
Q. 14. What is the capacity of the presses used by you in these two 
experiments in extracting and separating the oil and stearine ? 
A. They are each 400 tons. 
Q. 15. Was this full pressing power used in each experiment? 
A. It was. 


Q. 16. What is the ordinary revolution used by you in exerting © 


this pressure usually on your oleomargarine stock ? 

A. Usually we run on our engine ninety revolutions per minute. 

Q. 17. Does the slowing down of the engine to twenty-five revo- 
lutions per minute decrease the pressure force or simply regulate its 
speed ? 

A. The slowing the engine does not decrease the force a particle. 
It only lessens the rapidity with which it is applied. 

Q. 18. You have spoken of holding the press some two minutes 
at a time four or five points in the pressing. Does this mean that 
the pressure was withdrawn or held without advancing ? 

A. It means that the application of the pressure was stopped, but 
that whatever the press had at that time was maintained. 

Q. 19. What quality of fat did you use, of which the stock was 
obtained, to make these two experiments ? 

A. Such fat as we make our regular No. 1 oil of daily. 

Q. 20. Is it possible to seed or granulate oleomargarine stock at a 
temperature no higher than eighty degrees, so as afterwards to ob- 
tain from it any practical or marketable or salable quality or quan- 
tity of oleomargarine oil ? 

A. I do not believe it is. I have never been able to do it my- 

self. 
465 Q. 21. Is it possible to permit oleomargarine stock to become 
so thoroughly chilled that you can cut it into cakes an inch 
thick and then separate the oil from the stearine by pressing by 


means of hot plates so as to obtain a practical and salable quantity - 


or quality of oil ? 

A. I do not believe it can be done. 

Q. 22. How many windows were there on the east side of that 
partitioned room ? 

A. Two. 

Q. 23. In the manufacture of oleomargarine stock, when the stock 
chills at a temperature of 80° what is then done with it? 

A. If the temperature has fallen to 80° and remained at that sev- 
eral hours it prevents all crystallization of the stearine, rendering 
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successful pressing an impossibility and necessitating a remelting: 
of the stock in order to have it properly seeded. 

Q. 24. What was the exact size and thickness of the plates used in 
the two experiments on the chilled stock ? 

A. They were forty-eight inches by thirty bv three-sixteenths. 

Q. 25. Was the so-called oil which you obtained in both ex- 
ame with its intermingled stearine, a merchantable quality of 
oil ? 

A. It was not. 

Q. 26. How long would it take, even in the presses used by you, 
to extract what oil could be got out of chilled product, as you have 
described, provided the press was filled with such product in the 
usual way ? 


(Further objected to because the witness has not shown to possess 
knowledge on that subject.) 


A. It could never be done. 

\. 27. What is the pressing capacity in pounds of stock in your 
presses ? 

A. We fill them with 2,500 to 2,600 pounds. 

Q. 28. What was the size of the two seeders in which the stock 
was placed for this experiment September 22d ? 

A. Five feet by three feet by twenty inches. 

Q. 29. How much stock was put in each of them ? 

A. The stock was not weighed. They were filled to the usual 

depth—that is, as full as it is safe to have them in running 
466 __—thein from the settling kettle to prevent spilling. I should 
| judge about six to seven inches from the top. 

Q. 30. Was the stock, after it went into these two seeders on the 
22d and into the seeding-room, disturbed in any manner so as to 
prevent its seeding, or anything added to it or taken away during 
that time or until it was taken out to put irto the ice pans? 

A. It was not disturbed in any way nor was anything taken from 
it or added to it at any time. 

Q. 31. Was any ice put on the pans after the first was put in? 

A. I understand that you refer to the pans containing the chilled 
stock. My answer is no. 

Q. 32. Was any water permitted to remain in the bottom of these 
seeders when the stock was put in? 

A. Not a particle. 

Q. 33. Why not, and what effect does any quantity of water have 
upon stock if it should remain in the seeding vessel while seed- 
ing? 

A. It sours it—produces what we call sour bottoms. 

(). 34. Does the purity or cleanliness of the water prevent the 
souring or spoiling of the stock ? 


(Objected to further unless the witness places his answer upon 
personal knowledge.) 


A. The cleaner the water is the less tendency there is to produce 
sour bottoms, but the purest water will sour stock in time. 
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Q. 35. What effect will pure water have upon pure oleomargarine 
oil? 


(Same objection ; the complainant seems to be attempting to re- 
open his whole case.) 


A. From my own personal knowledge it will sour it. 


Recess until 1.15. 


Cross-examination by L. Hitt, Esq. : 


(Defendant’s counsel, without waiving the objections hereinabove 
noted, proceeds to cross-examine de bene esse.) 


C. Q. 1. You bave stated that in your first experiment the 
467 pressing began at 11.42 a. m. and ended at 2.47 p. m., while 
in your second experiment the pressing began at 2.05 p. m. 

and ended at 5.05 p.m. Am I correct ? 

A. Yes, sir. In the second instance the press commenced to lift 
at 2.00. The first application of the pressure was made. 

©. Q. 2. The stock was in the press, then, about three hours in 
each instance ? 

A. Three hours and five minutes. 

CU. Q. 3. In the press that you used in those experiments how far 
would the ram and plates rise per minute with the engine running 
at thirty revolutions per minute ? 

A. It would depend on whether the large pump, small pump, or 
both were used. The large pump was used only to lift the press 
until the blocks on topmost plate reached the cap. Then the tan 
pump is shut off and the small one continues the pressure. Just 
how iar the small pump would lift at thirty revolutions per min- 
ute of the engine would depend on the resistance offered by the 
stock itself. When stock is hard, as both of these experiments 
showed the stock to be, the resistance is almost instantaneous with 
the block reaching the cap—that is, soft stock offers little or no re- 
sistance for some minutes except its own \cight, but hard stock 
will offer almost as much at first as later on. 

C. Q. 4. What pump did you use in those experiments ? 

A. Small pump. The large pump was used to lift the press 
simply ; the small pump to do the pressing. 

C. Q. 5. You say the press was registered at 400 tons. Do you 
mean 400 tons the entire pressure or 400 tons square inch ” 

A. 400 tons entire pressure. 3 

C. Q. 6. How many cloths did you use in each of those experi- 
ments? What was their size? 

A. Thirty-six in each experiment; size, twenty-eight inches by 
twenty-one. 

C. Q. 7. Did you ascertain how much oil was taken up in those 
cloths ? 
A. Yes. 
C.Q. 8. How? 


THE FAIRBANK CANNING CO. 323 


A. We took the cakes from the press in each instance, 

468 weighed them ; stripped the stecrine—weighed that; weighed 

the dry cloths; weighed the saturated ones; credited the 
difference between the dry and saturated ones in weight as oil. 

C. Q. 9. How do you account for it that you got out of ninety-one 
pounds stock fifty-one and three-fourths pounds oil in the first test 
and forty-four pounds of oil in the second ; what made this remark- 
able difference ? 

A. I attributed the difference solely in temperature of the plates 
used, which was 20°. 

C.Q. 10. Did you regard the.stock as substantially the same in 
both experiments—I mean the chilled stock that went into the 
press ? 

A. I did, and the temperature tests which were made of it previ- 
ously to putting it into press showed that both were of the same 
teniperature both outside and inside. 

C. Q. 11. Did you take the temperature of the stock in the seeder 
at the time when vou took some of it out to put into the pans or 
boxes ? 

A. I did. 

C. Q. 12. What was it at that time ? 

A. Froin 96° to 100°. 

C. Q. 13. What do you mean by from 96° to 100°? 

A. I mean that no cooler or seeder showed less temperature than 
the other, due to the fact, probably, that one was drawn sooner than 
the other, but both were 80° on top. This 96° and 100° was the 
temperature down underneath that top crust. 

_ C.Q. 14. Do you mean that one was.96° down underneath the 
crust and the other 100° down underneath the crust? 

A. Yes, sir. My impression is that the one seeder showing 100° 
was probably—I should think it had probably two inches more 
stock in it than the other. I just think so. 

C. Q. 15. But after thé stock was chilled you found the tempera- 
ture of both blocks to be 67° on the outside and 96° inside? 

A. Yes, sir. You will understand that the stock which I sup- 
posed had two inches more or at least, at all events, the one that had 

100° temperature remained in that seeder with the ice about 
469 san hour and a half or two hours longer than the other one. 

We did not take it out of the ice until we were ready to op- 
erate with it. 

C. Q. 16. What was your object in making those two tests? 

A. The object was solely to see what results might be obtained by 
the method pursued. 

C. Q. 17. You knew that it was in evidence in this case that a test 
at the works of the defendant in June last had resulted in producing 
about sixty per cent. of good oleomargarine oil from pressing ninety- 
one pounds of chilled stock, did you not? 

A. It is so alleged. 

C. Q. 18. And vou expected to get a different result, did you not? 
A. I did, and I knew it under the conditions named. 

C.Q. 19. When you took the ninety-one pounds of stock out of 
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the seeders to put into the chilling pans or boxes for the purpose of 
the experiments the stock in the seeders had not seeded or crystal- 
lized, had it? , 

A. Not a particle. 

C. Q. 20. And you knew that stock which had simply cbilled but 
not seeded or crystallized could not be pressed in a press so as to 
produce therefrom about 60 per cent. of first-class oleomargarine oil, 
did you not? 

A. I knew that stock, as you say, that was simply chilled was 
never crystallized afterwards, and without crystallization you cannot 
get perfect pressing results. It is utterly impossible. 

C. Q. 21. Please hear my last question read again and give a more 
direct answer. 

A. Yes. 

C. Q. 22. Then when you took that stock—I mean that ninety- 
one pounds in each instance—from the seeders and put it into the 
chilling pans or boxes you knew that you could not get by pressure 
good oleomargarine vil properly free from stearine out of the chilled 
contents of the two pans or boxes, did you not? 

A. Yes; I was satisfied of it. 

C. Q. 23. So that the fact is that you treated the fat or stock or 
melting or settling or so-called seeding from the beginning of the 

operation up to the taking of the ninety-one pounds of stock 
470 out of the seeders in such a way as to prevent the possible 

obtaining of good oleomargarine oil from it by pressure, or 
of the proper percentage of oil from it by pressure; and when you 
took out the ninety-one pounds and put it in the pans you kvew 
that you had got it into such a condition that no pressing could pro- 
duce good oil from it, or the proper percentage from it; and the 
whole subsequent proceeding of pressing, etc., was a mere farce? 
Was that not a fact ? 


(Objected to by complainants’ counsel for the reason that the wit- 
ness has stated that he made these experiments following the alleged 
experiments of the defendant’s witness and for the purpose of as- 
certaining whether, by any possibility, the experiments testified to 
by the witnesses Fitzmaurice and Peck could be true or the results 
therein narrated could be obtained.) 


A. No; the whole proceeding from the melting, settling, drawing 
of the stock, putting 1t in a room at 80°, keeping it there for a speci- 
tied time, taking ninety-one pounds and chilling.it, cutting it into 
cakes, pressing it, was all done with the most careful effort to follow 
the course and outline by the other side to satisfy ourselves whether 
what they claimed to have done and the results that they claimed 
to have obtained could possibly be had. At no time did we deviate 
a particle from what we believed was the course pursued by them. 

C. Q. 24. But you knew that the stock which they took out of 
their seeder and put into the chilling pans or boxes for the purposes 
of their experiment was said by them to have been properly grained 
or crystallized, did you not? 


THE FAIRBANK CANNING CO. 325 


A. We knew it was said to be properly grained or crystallized, 
but we also knew that at 80° stock won’t crystallize. 

C. Q. 25. What did you do with the stock in your two experi- 
—_ seeders that was not taken out and put into the pans to 
chill 3 

A. It was set aside to be remelted, which has since been done. 

CU. Q. 26. Why.did you not run it off to the presses with your 

other stock, without remelting it? 
471 A. For tive reason, as we have stated before, there was no 
crystallization in either seeder; part of it, the top, being hard 
and stiff, the lower portion of it—probably the lower three-fourths 
of it—soft and mushy, but entirely without grain. 

C. Q. 27. What did you do with the oil which you pressed out of 
those two blocks of solidified stock, which had been chilled by ice, 
as you have testified ? 

A. lt was put with the scrapings and bottoms in the seeders for 
remelting. What I mean by scrapings and bottoms is that there 
is a portion of the stock on the bottom of some seeders slightly dis- 
colored, which we rehandle for the purpose of cleansing and re- 
seeding. , 

C. Q. 28. Why didn’t you run that oil into your other oils for the 
market without remelting it? 

A. Didn’t think it was sufficiently prime to do so, owing to the 
stearine contained. 

C. Q. 29. You knew that in the defendant’s experiment of June 
last the seeded stock in the experimental seeder, so far as it was 
not used in the chilling pans or boxes, was testified to have been 
taken to the presses and pressed for -the market in the regular 
course of their business, and that the oil obtained from pressing 
the chilled stock in the chilling pans or boxes was testified to have 
been prime oil and to have been run into the tierces with their 
tirst-class oil, did you not? } 

A. My recollection was and is now that the testimony you refer 
to stated that the portion of the stock in the seeder not used for 
chilling was divided up among their seeders of stock which had 
been seeded at a higher temperature, and that the oil was, as you 
say, put in with their other prime oil; what they call No. 1 oil, I 
believe. 

C. Q. 30. Didn’t you read in the defendant’s evidence that the 
stock in their experimental seeder for the experiment of June last 
was seeded in the same room where their other seeders were situated 
and where their seeding was carried on, in the ordinary course of 
their business, and at the same temperature? 

A. I wish to correct my previous answer and substitute for 
“seeded at a higher temperature” drawn from the settling kettles. 
I did understand that the experimental seeder was kept in the 
same room with the balance of the stock in the seeders, in the reg- 

ular course of their business. 
472 C. Q. 31. Didn’t you know that they keep their seeding- 
room in the regular course of their business at about the same 
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temperature as you keep your seeding-room in the regular course 
of your business? 

A. I did not. I have no means of knowing what temperature 
they keep their seeding-room at. I only infer that they would want 
to keep it from 86° to 92°, depending on the time which they wished 
to press their stock. We keep ours at 86°; as near it as we can. 

C. Q. 32. Do you seed your stock in your press-room? 

A. We do not. 

C. Q. 33. You know that the defendants’ No. 1 oleomargarine oil 
is a first-rate oil and stands high in the market, do you not? 

A. I never have seen any. What I know of it is merely hearsay, 
but that has been favorable as to its quality. 

C. Q. 34. And to produce oil of such quality you know that the 
seeding must be done at the temperature about the same as you em- 
ploy in your works, would you not? 

A. I should believe so. 

C. Q. 35. When you read in the defendant’s evidence concerning 
their experiment of June last, that their stock had been seeded in 
the same room with the other stock in the regular course of their 
business and at the same temperature, and that at the time of tak- 
ing out the 91 pounds into the chilling pans or boxes the seeding 
or crystallization was perfectly accomplished, why did you go to 
work to partition off a small room by itself for seeding purposes 
to reduce the temperature in that room below the temperature 
employed for the regular course of your business for seeding, and to 
press a stock which you knew was not seeded or crystallized in the 
slightest degree? Did you think that such an experiment as that 
was any answer to the experiment made by the defendants in June 
last ? 

A. I shall divide my answer severally. First, I will say that I 
did not believe the stock was drawn at 120°, or that if so it was 
seeded at 80°, and I don’t now, ané I haven't the slightest idea that 

it can be done. In the next place, you allege that the stock 
173 was crystallized. That cannot be done at the temperature at 
which the stock was drawn and which they testified it was 
seeded. I did not believe then it was crystallized; I don’t now. The 
next place, our object for partitioning off a room was, as we stated 
before, to get the temperature exactly S0°, or as little varying from 
it as possible. This we could not do in our other room without de- 
stroying the granulation or seeding or crystallization of the other 
stock there placed. As I have already stated, our regular stock- 
room is kept at 86°, varying very little from it, and so far as our 
test or several of them being a perfect answer to defendant’s testi- 
mony, I certainly believe they are. I think it is a complete answer 
in that it didn’t vary one hair from the process pursued by the de- 
fendants. In the second experiment the only variation from their 
alleged process was in the pressing with plates at 120° temperature 
instead of 100°. [ would like to add that another object in parti- 
tioning that room, providing it with a lock and key, was to abso- 
lutely prevent any meddling with the stock on the part of any one 
not connected with the experiment. 
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C. Q. 36. What pressure do you ordinarily use in pressing your 
oleomargarine stock in the regular course of your business? 

A. Our pressure is four hundred tons—that is, the safety-valve 
weight is set to give us that if we need it; but stock that is in the 
proper condition does not need it, so that we probably use anywhere 
from two hundred to four hundred tons. If the stock is properly 
seeded and the press is run at the proper s we won't get out 
stearine with our oil any more readily with the safety-valve set for 
four hundred tons than for two hundred tons, for the reason that the 
cakes of stock in the press in the first half to three-quarters of an 
hour take their shape or, as we may call it, are set. The oil escapes 
from the cloths freely, leaving the stearine behind. Should the four 
hundred tons pressure be reached as the press is nearly run out it 
would only result in lifting the safety-valve. 

C.Q. 37. My question was, in substance, what is the average press- 
ure that you apply in pressing your well-seeded stock to produce 
oleomargarine oil for the market ? 

A. That is a question that is very hard to answer, for this 
474 reason: As long as there is oil in the cakes in the press com- 
ing from stock which has been properly seeded and pressure 
is applied the oil will escape. It commences to escape without any 
pressure. It increases as the press runs up until the maximum is 
reached in probably an hour after the press is started, and then it 
begins to decrease, and when the oil is all run out we have reached 
our four hundred tons pressure and the safety-valve lifts. Should 
our engine run along and the foreman pay no attention to it, the 
press will not burst, but he will not get any more oil. The conse- 
quence is that it (the pressure) begins at nothing, and when the 
press is run out will have reached four hundred tons. The four 
hundred tons pressure lifts the valve at every stroke of the pump. 

C. Q. 38. You mean that about an hour after the pressing begins 
the maximum flow of oil is reached and is no. the maximum press- 
ure, do you? 

A. That is right. 


Redirect examination by C. K. Orr1e.p, Esq. : 


R. Q. 1. Is Mr. Rockwell, who conducted these two experiments, 
connected with your company or interested with you, your company, 
or any of its officers in any manner, directly or indirectly ? 


(Objected to as new matter not referred to in cross-examination.) 


A. He is not. 

R. Q. 2. Was there any other object or intention in conducting 
these experiments as detailed by you except to ascertain whether or 
not the alleged statements as to the experiments professed to have 
been carried on by these defendants could possibly be true as 
stated ? 

A. There was not. 

R. Q. 3. You have been interrogated in detail concerning the 
crystallization which occurred in those two seeders placed in that 
uniform temperature of 80° and you have stated that there was no 
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crystallization. Did you investigate to ascertain whether or not any 
crystallization had taken place except such investigation as you could 
muke with your eye or hands ? 

A. I did not; no other is necessary. If there is crystallization it 


is plain to be seen. 
J. M. DAVIS. 


475 Strate or ILiinors, |. 
County of Cook, jf 


I, Frederick C. Goodwin, a notary public in and for the county 
of Cook, in the State aforesaid, do hereby certify that the foregoing 
depositions of J. C. Rockwell and James M. Davis were taken before 
me at the time and place therein specified, pursuant to notice 
hereto attached, by consent of counsel made part of this record ; 
that the parties to the said cause were present at the taking of the 
same, complainants by their counsel, C. K. Offield, Esq., and de- 
fendant by its counsel, L. Hill, Esq., as therein appears ; that before 
deposing the said J. C. Rockwell and James M. Davis were each by 
me first duly sworn to tell the truth, the whole truth, and nothing 
but the truth in the cause now pending in the United States circuit 
court for the northern district of Illinois, wherein the Commercial 
Manufacturing Company, Consolidated, et a/. are complainants and 
Fairbank Canning Company is defendant; that said depositions 
were reduced to writing from said witnesses’ statements and the same 
duly subscribed and sworn to by each of them as therein appears. 

And I do further certify that I am neither attorney nor of coun- 
sel for any of the parties in said deposition or caption named, and 
am in no wise interested in the result of said cause. 

In testimony whereof I have hereunto set my hand and notarial 
seal this 28th day of September, A. D. 1885. 


[ SEAL. ] FREDERICK C. GOODWIN, 
Notary Public. 


~ 


476 United States Circuit Court, Northern District of Illinois, 


Tuk CoMMERCIAL MANUFACTURING Company, Con- 
solidated, et al. ——T 

aa In Equity. 

FAIRBANK CANNING COMPANY. 


At the city of New Haven, county of New Haven, State of Con- 
necticut, at my office, room 22, White’s building, in said city, on 
this 5th day of October, A. D. 1885, before me, Charles Kleiner, a 
notary public for the said county of New Haven, duly authorized, 
etc., personally appeared Charles K. Offield, in behalf of complain- 
ants, and Judge Lysander Hill, in behalf of defendants; and there- 
upon the following proceedings were had: 


Complainants’ counsel called as a witness in their behalf NATHAN 
EASTERBROOK, Jr., who, first being duly sworn to state the truth, 
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the whole truth, and nothing but the truth, deposes as follows, in 
answer to interrogatories propounded by said C. K. OFFIELD: 


Q. 1. Please state your name, age, residence, and occupation. 

A. Nathan Easterbrook, Jr.; age, forty-nine; residence, New 
Haven, Connecticut; manufacturer of oleomargarine. 

Q. 2. For how long a time have you been engaged in the manu- 
facture of oleomargarine at the city of New Haven? 

A. Over eleven years. ; 

Q. 3. I do not wish to inquire into the details or particular extent 
of your business, but if there 1s no objection please state whether 
your manufacture of oleomargarine has been continuous during the 

ast eleven years, and whether or not such manufacture has been 
extensive or restricted in its production. 
A. I would like to correct the previous answer. During 
477 __ the eleven years previously referred to as indicating the time 
I have been in the business in New Haven there should be 
deducted one year and a half which I spent in New York—in the 
Commercial Manufacturing Company of hes York—during which 
time the factory in New Haven was in operation partially under 
my supervision at that distance. The factory in New Haven was 
in operation during those eleven years almost continuously. The 
extent of the manufacture of oleomargarine in my factory has been 
of considerable magnitude. | 

Q. 4. State whether or not and to what extent, if at all, you have 
had personal supervision and knowledge of the oleomargarine pro- 
duced at your factory during the last eleven years, and give the 
extent of your personal supervision and knowledge of its production 
during that time. ) 

A. I have had personal supervision and thorough and complete 
knowledge of the detail of the manufacture and product during all 
that time, except the year and a half previously referred to. 

Q. 5. During your manufacture of oleomargarine during the last 
eleven years state whether or not you have conducted said manu- 
facture as a licensee under any letters patent and invention; and, if 
so, state what patent. | : 

A. The manufacture of oleomargarine was conducted here asa 
licensee under the Mége patent and process. 

Q. 6. Is that the patent now owned by the present corporation 
complainant, The Commercial Manufacturing Company, Consoli- 
dated, and its predecessors, being the patent sued on in this case? 

A. I so understand ‘it. 

Q. 7. Have you read the depositions given in this case in behalf 
of the defendant by Mr. Gilbert A. Peck and Mr. George Fitzmau- 
rice, setting forth certain alleged experiments on their part in the 
production of oleomargarine from beef fat? 

A. I have. 

Q. 8. Have you attempted faithfully and earnestly to follow and 
duplicate such experiments for the purpose of ascertaining if by 
any possibility the alleged results professed to have been obtained 
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by such experiments could possibly be obtained when followed, as 
alleged, in the deposition referred to? 
4758 (Objected to as calling for matter not in rebuttal, and also 
as leading, calling for an opinion, irrelevant, immaterial, and 
otherwise incompetent ; and notice is given that this objection will 
be considered as applying to all questions to be propounded and an- 
swers given during the course of this deposition relative to any al- 
leged experiment or experiments made by this witness or witnessed 
by him, without any special repetition of the objection in each in- 
stance. ) | 


A. I have followed the experiment as indicated in the depositions 
of Mr. Peck and Mr. Fitzmaurice faithfully, earnestly, and honestly. 

Q. 9. At what place did you duplicate these Peck and Fitzmaurice 
experiments ? 

A. At my factory, 135, 137, and 139 Park sireet, New Haven, Con- 
necticut. | 

(). 10. Who and who only had access to your factory and personal 
knowledge of your experiments during the time they were con- 
ducted ? 

A. The experiments were conducted by Henry M. Sykes, with a 
helper, under my directions, no other persons having access to the 
rooms in which the experiment was conducted. 


Q. 11. Was any other business carried on in your factory or oleo-- 


margarine manufactured or handled in any shape during the time 
you made these experiments, except the particular product which 
you handled in conducting them ? 

A. No other business connected with tne manufacture of oleo- 
margarine was done during this time and no other fat received, ex- 
cept that froin which this product was obtained. 

Q. 12. Will you please now, without detailed and itemized ques- 
tioning, begin at the beginning and state particularly and exactly 
each step that you took and the result following therefrom in the 
experiments which you made under the professed statements of facts 
appearing in the depositions of said Peck and Fitzmaurice, using 
any memorandums which you made for additional certainty in the 
matter, if you so desire, giving accurate dates in each instance in 

connection with such experiments? 
479 A. On Monday, September 28th, between 5 and 5.30 that 

afternoon, I got from the slaughter-house 587 pounds of warm 
saul fat, which was brought to my factory, cut up, and put into a 
box containing 250 to 300 pounds of broken ice, thoroughly washed 
and chilled, the animal heat being all taken from it. It was left in 
the ice over night and again washed with clean water in the morn- 
ing and at 8.40 on the morning of the 29th was sent up to the hasher 
and hashed. The hashing was finished at 9.30 the morning of the 
29th. The rendering was conducted by Mr. Sykes, with occasional 
visits from myself to witness the work, until at the finish the tem- 


perature of 120° Fahr. had been reached at 10.50 a.m. It was then - 


drawn into the settling kettles after properly settling,and kept at 120° 
Fahr. until 1.10 p. m. of that day, and it was then drawn from the 


_ or * 
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settling kettle into the seeding-box, temperature still remaining at 
120° Fahr. The seeding-box containing this stock was then put 
into the stock-room, with directions from me to have that room kept 
at a temperature of 80° Fahr. I saw the stock in this seeder occa- 
sionally from that time until eight o’clock that evening, and not- 
withstanding all the precaution which it was possible for us to take 
to keep the temperature of the room down from the situation of the 
stock-room on the south side of the building and from the fact of its 
being a warm day the room at nc time up to eight o’clock p. m. of 
that day (the 29th) was less than 86° Fahr. The steam was shut 
off, but the leakage of the steam-through the cocks, together with 
the sun, prevented our obtaining a lower temperature. The stock 
was kept in this room, and Mr. Sykes slept in the factory, paying 
hourly visits day and night for the purpose of taking the tempera- 
ture of the room and observing the condition and action of the stock, 
with occasional visits during the time between eight o'clock in the 
morning and eight in the evening by myself to observe the temper- 
ature and condition of the stock. ‘Thursday, October Ist, at 4.30 p. 
m. I directed Mr. Sykes to take from this seeder 182 pounds of the 
stock, after having thoroughly mixed the same, so that the top, 
bottom, and sides should be thoroughly incorporated with the center 
of the stock in the seeder. That 182 pounds of stock was then di- 

vided into equal portions of ninety-one pounds each, and each 
480 — of the portions put into tin pans made especially for the pur- 

pose, and these pans were sent into an empty seeder and sur- 
rounded on the sides and between the pans with 290 lbs. of broken 
ice, the ice covering to within one-eighth of an inch of the top of the 
pans. The dimensions of the seeding -box were three feet eight 
inches long, two feet ten inches wide, two feet two inches deep, in- 
side measurement; the dimensions of the tin pans in which the 
stock was put were twenty inches long, twelve inches wide, and 
fourteen inches deep. The pans flared one inch at the bottom ; 
they were nineteen inches by eleven inches, so as to admit of turn- 
ing the cake out readily upon the table. There was no more ice 
added after having surrounded the pans with the 290 lbs. of ice, as 
previously stated. On Friday morning, October 2d, the ice had 
settled down, I should say, five inches from the top of the pans. It 
remained in the same seeder until Saturday morning, October 3d, 
at 11.03, at which time it was taken out and cut into slices about 
ten inches by five and one-half inches by one inch thick. The press 
plates, which had previously been thoroughly washed and cleansed, 
were then put into wate, 120° Fahr. The cakes of stock were wrapped 
in new duck cloth, such as is used in all our pressing, and put into 
the press, the plates being taken from the water in which they were 
submerged as fast as the layers of stock were placed in the press and 
us fast as the wiping perfectly dry of the plates would admit. The 
press was then started down. At 11.30 I observed the temperature 
of the room to be 82° Fahr. The press was run at the speed which 
we ordinarily employ in running our presses, and we stopped at 
various stages of the pressing, for from five to ten minutes at a time, 
that the stock might receive the full benefit of the drip in these in- 
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tervals. At 12.30 same day four of the plates showed stearine at a 
pressure of 125 tons; at 12.57 we had reached the full capacity of 
our presses, which is 150 tons. The presses used by us are the 
“ Boomer” press, or Boomer and Boschert, usually known as the 
Boomer press. The press was allowed to stand and drip from that 
time until 2 p. m. that afternoon, when it was taken up. We found 
we had twenty-one pounds of oil, fifty-five and one-half pounds of 

stearine, and four pounds of stock that had not been pressed 
481 for want of room, or because not practicable on account of 

bending plates. This press and the facts as stated is desig- 
nated as press No. 1. 

The next experiment, which I designate as press No. 2, was iden- 
tical with press No. 1, except that the stock in pan was allowed to 
remain in the ice until two o’clock October 3d, when it was taken 
off the ice and cut into slices of same dimensions as in the previous 
instance. The plates were put into water heated to 100° Fahir. at 
4.25 p.m. October 3d. At 4.52 the first plate was taken out of the 
water in which the plates were submerged at 100° Fahr. and the 
press filled as fast as the wiping of the plates would admit. These 
cakes had been wrapped in cloths that had been used in the pre- 
vious pressing, which was the second time they had ever been used. 
The temperature of the room at 4.32 was 83° Fahr. The press was 
commenced to run down at 4.32 and the first oil appeared at 4.57, 
and the pressure was continued until 5.10, at which time the maxi- 
mum pressure of 150 tons had been reached. The press was then 
allowed to stand until the room could be heated to 90° Fahr., and 
in so doing steam was let into the pipes, which were within a foot 
of the back of the press, and in heating the room to 90° we heated 
the space between the pipes and the back of the press to 102° Fahr. 
The press was then started down again, and at 5.45 the maximum 
pressure was put upon the material in the press, with the tempera- 
ture of the room at from 90° to 93° and the temperature of the 
space between the press and the pipes at 102° Fahr. The press 
dripped from 5.45 to 6.45 p. m., under a 150-ions pressure. At 6.55 
the press was taken up and the oil and stearine and stock weighed, 
resulting or getting twenty-three pounds of oil, sixty-one pounds of 
stearine, five and a half pounds of stock not pressed, because not 
practicable on account of bending plates. 

Q. 15. What kind of fat was this caul fat? 

A. Beef fat. 

Q. 14. In both of these experiments, press No. 1 and No. 2, did 
vou examine the oil both by taste and smell, so that you fully un- 
derstood its character and composition after it dripped or oozed 

from the press in the different stages ? 
482 A. I did. 

Q. 15. Will you state whether or not any of the oil which 
you obtained in either experiment press No. 1 and No. 2 was a prac- 
tical and successful oleomargarine oil for food purposes ? 

A. Neither of the products of the stock pressed in either of those 
experiments were successful or prime articles of oleomargarine oil, 

not such as [ would buy for making into oleomargarine butter. 
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Q. 16. What was the matter with the oil, that condemned it for 
such purpose ? 

A. The oil was full of stearine, which was perceptible to the eye 
and to the taste, particularly in the first experiment, press No. 1. 

Q. 17. Did any of the bags rupture or burst in either experiment 
under pressure? 

A. They did not, though there was an escape of the stearine from 
between the folds of the cloth, which in quantity I should say was 
not over four ounces; this was what I meant in my long answer 
when I said stearine appeared on the plates. 

Q. 18. Is it practical or possiblé, no matter in what way oleomar- 
garine stock is seeded, to separate the oil and stearine by pressure 
between hot or warm plates, the stock being in a chilled condition, 
as you have described, so as to produce a practical and successful 
article of oleomargarine for food purposes ? 

A. It certainly is not practicable, and, from my experience and 
knowledge, not possible. 

Q. 19. Was any other oleomargarine stock, except such as you 
have described, in either press during the two operations ? 

A. There was none. 

(. 20. What power produced this pressure in the press? 

A. Steam power. 

Q. 21. Were they the usual presses used by you in your business ? 

A. It was the press used by us for five or six years. 


Recess until 2 p. m. 


Q. 22. What is the number or manufactures of this press ? 

483 A. There is no number on the press to indicate its size, but 

it is manufactured by the Boomer & Boschert Press Company, 
Syracuse, New York, patent November 1, 1870. 

Q. 23. For the past eleven years at what temperature have you 
found it necessary to seed or granulate your oleomargarine stock for 
pressing ? 

A. At from 86° to 88° Fahr. has been the temperature of our 
seeding-rooms. 

Q. 24. Is it practicable to produce oleomargarine oil from stock 
seeded below 86°, say 80°, and get a successful and merchantable 
quality of oleomargarine oil therefrom for food purposes ? 

A. I consider it impracticable to produce a prime merchantable 
article of oleomargarine oil from stock seeded at 80° Fahir. 

Q. 25. What is Zend with oleomargarine stock in actual practice 
if the seeding-room should drop to a temperature of 80° and re- 
main there long enough to produce the effect of that degree of 
temperature on the oleomargarine stock ” 

A. It is put into the kettles, melted again and seeded at the tem- 
perature of 86° to 88° Fabhr. 

Q. 26. From the time that stock was drawn off from the settling 
ketths into the seeder until it was chilled,as you have described, cut 
up into inch-thick pieces and subjected to the press, was anything 
done to that stock while seeding, either by adding anything to it or 
taking anything away, or disturbing it in any manner so as to pre- 
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vent or hinder the obtainment of a pure article of oleomargarine 
oil, if such could have been obtained by the process described by 
you? | 

A. Nothing was added, nothing taken from, no disturbance oc- 
curred to prevent the best results possible to be obtained by the 
process or treatment indicated in my description of the process fol- 
lowed. 

Q. 27. What was the temperature of these cakes of chilled stock 
upon their outside when they were dumped from the ice pan ? 

A. The external temperature of the cakes was 62° Fahr. I always 

mean Fahrenheit when I speak of degrees of heat. 
484 (). 28. In both of these two experiments, press No. 1 and 
2, had the mingled oil and stearine practically ceased to drip 
under this pressure of 150 tons before you removed the stock or re- 
leased the pressure ? 

A. They had. 

Q. 29. I call your attention now to press No. 2, and to that point 
in the pressing operation immediately prior to the temperature being 
raised to 90° and above, and ask you whether or not at that time 
the oil had practically ceased to drip from the plates before you in- 
creased the temperature of the room to the bigher degree of heat 
indicated ? 

A. The press had been started and the pressure gradually raised 
with intervals of three to ten minutes for dripping until the maxi- 
mum pressure of one hundred and fifty tons had been put upon the 
stock in the press, after which the press was allowed to stand under 
that pressure until the flow of oil was so diminished that the result 
aimed at practically at that temperature of the room was considered 
accomplished. 

(). 30. What was the quality of the oil at that point as to any 
admixture with stearine ? 

A. The oil from its first appearance had yuite an admixture of 
stearine, much more than common, and was plainly visible to the 
eve. 

(). 31. About how much oil had you obtained between those warm 
plates of press No. 2 before you raised the temperature to 90° and 
above ? 

A. I observed the quantity of oil with some particularity, and to 
the best of my judgment think there was about twelve pounds of oil 
in the pail. 

Q. 52. In what story of your building did this seeding and press- 
ing take place ? 

A. In the second story. 

Q. 33. Was the quality of fat used by you in these experiments 
such as you would have had any trouble to have made a prime 
quality of oleomargarine oil from in your usual way ? 

A. The fat was of the finest quality and would have produced the 
finest quality of oleomargarine oil if treated as we are accustomed 
to treat our products from the fat. 

Q. 34. What was the size and thickness of these warm plates used 
by you in these experiments? 
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485 A. The plates were thirty-four by twenty-six inches on the 
surface; the thickness I did not measure; should say three- 
sixteenths of an inch. 


Cross-examination by Judge HILL: 


(Without waiving any of the objections above noted, defendants’ 
counsel proceeds to cross-examine de bene esse.) 


C. Q. 35. Referring to the stock placed in the seeder on Tuesday, 
September 29th, and which remained there until Thursday, October 
lst, when one hundred and eighty-two pounds of it were taken out 
and placed in the pans for chilling, you have not informed us 
Whether that stock seeded or not. Will you please do so now? 

A. The seeding stock is progressive. The question does not indi- 
cate at what point of time between drawing the stock into the 
seeder from the settling kettle and the finish by pressure is desired. 

C. Q. 36. I want to know whether, as the result of that attempted 
seeding operation, that stock properly seeded or crystallized so as to 
assume the proper condition for separating the stearine from oleo- 
margarine by pressure in bags. 

A. Up to eight o’clock Tuesday night, September 29th, at which 
hour I saw the stock last on that day, the room being at 86° ina 
which the seeder stood, the usual indications of proper seeding were 
visible notably by a thin film over the top of the oil; but on the 
morning of Wednesday, the temperature of the room having been 
kept at 80° from 10 o’clock the night before, the proper seeding 
characteristics had disappeared and there was a crust of an inch or 
more of a hard stock which continued as the time and seeding pro- 
gressed until taken out and put into the chilling pans. 

C. Q. 37. And when the stock was taken out and put into the 
chilling pans no part of it,so far as you know, had become properly 
seeded for the purpose of separating the stearine and oil. Is that 
the fact? 

A. That is the fact, according to the process I observed in the 

treatment of the stock usually treated in our process. 
486 C. Q. 38. Did you ever make any experiment in first prop- 
erly seeding vleomargarine stock, then chilling it into blocks, 
then cutting it into slices, and then pressing the slices between plates 
in bags? 

A. I never did before these experiments. 

C. Q. 39. Then, outside of your general experience in the oleo- 
margarine business, these two experiments, press No. 1 and press 
No. 2, are the sources of your knowledge as to the behavior of oleo- 
margarine stock when chilled into blocks by ice, cut into slices, and 
pressed in bags. Am I correct? 

A. These two experiments are the source of the only positive 
knowledge I have of what results may be obtained by such treat- 
ment. 

©. Q. 40. When you took that stock out of the seeder and put it 
into the two pans for chilling on Thursday, October Ist, you saw 


Falce- ecaneth, aig diene aise 
baie 


a ae 


336 THE COMMERCIAL MAN’F’G CO., CONSOLIDATED, ET AL. VS. 


that it was not in proper condition for separating its oleomargarine 
oil from its stearine by pressure, did you not? 

A. In my judgment, and for the uses to which I put oleomarga- 
rine oil, I considered it improperly treated ; but the process followed 
having been outlined by Mr. Peck in his deposition was strictly fol- 
lowed and complied with, so far as was in my power to do so. 

©. Q. 41. Seeing that the stock was improperly prepared, you knew 
beforehand that the pressing operation would not result in a pure 
No. 1 oil, but would result in an oil containing an undue proportion 
of stearine, did you not? 

A. i didn’t believe that it would result in a pure article of oleo- 
margarine oil, but that belief did not act to prevent me from faith- 
fully prosecuting the treatment to the end. 

C. Q. 42. And the result, I suppose, corresponded with your ex- 
pectation ? 

A. It did, except that we got more oil than I anticipated. 

C. Q. 48. What was the condition of that stock when you mixed 
it up in the seeder on October Ist, preparatory to taking it out into 
the pans—was it of uniform density throughout or was any part of 
it liquid; and, if so, what part, and how hard was the hardest 

of it? 
487 A. I can only answer the latter part of the question, as I 

did not see the stock in the seeder below the surface. Mr. 
Sykes, under my order, mixed the stock as I have described hereto- 
fore. The surface of the stock in the seeder for several inches, I 
should say four inches, I saw it was dry and devoid of the consist- 
eney of stock seeded at a temperature of 86°. The stock when 
brought down to put in the pans was of a pasty, sticky consistency, 
indicating to me that the center of the stock in the seeding box had 
some degree of fluidity or softness. 

C. Q. 44. Did you not see Mr. Sykes mix the stock in the seeder ? 

A. I did not. I was busy at the time breaking the ice into which 
the pans were to be put. 


C. Q. 45. Did you ascertain the temperature of the stock within a 


few hours before it was taken out of the seeder or at any time after- 
wards before the ice was put around the pans? | 

A. I did not by a thermometer, but only by putting my finger in 
the stock and feeling of it on topa number of times during the seed- 
ing process, as I am accustomed todo in my own manner of treating 
stock. 

UC. Q. 46. You have described the stock in the seeder as becoming 
hard aud dry on top. Did its top surface resemble caked tallow ? 

A. No, sir; it did not. It was more mealy to the touch than 
caked tallow, which is hard and brittle. 

C. Q. 47. When the chilled stock was turned out of the pans and 
cut into slices did you find it of uniform density throughout? If 
not, describe its condition. 

A. The exterior of the cake for about two inches from the bottom 
and sides was hard, brittle, and flaky, but as the cutting progressed 
toward the center of the cake there was a perceptible difference in 
the density or consistency, it being softer than the exterior. 
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C. Q. 48. How soft was it at the center of the block ? 
A. I don’t know that I can convey accurately the degree of soft- 
ness by any physical description, but I should think the difference 
in the degree of heat might be 12° to 15°. 

C. Q. 49. How did the interior or central part of the block com- 
pare, . — with rendered lard at a temperature af 70° 

‘ahr. ? 
488 A. Iam not familiar with the consistency of lard at that 
temperature, but should say that the center of the block was 
very mueh more solidified than lard would be at 20° below that. 

C. Q. 50. As you cut through the blocks did any liquid oil appear 
in the interior, or did the surface of the cut throughout appear dry ? 

A. Not a particle of liquid oil in the block ; it was firm and solid. 

C. Q. 51. How long was each of those pans of stock in the ice ? 

A. The pan containing press No. 1 was in the ice about forty-two 
and one-half hours, to wit, from 4.30 p. m. of October Ist to 11.08 a. 
m. of October 3d, and the pan containing press No. 2 from 4:30 p. 
o- October Ist to 2 p. m. October 34, about forty-five and one-half 
10Urs. 

C. Q. 52. Was the ice renewed about these pans at any time? 

A. No, sir. There was only 290 pounds of ice used during the 
experiment, and that was all placed there at the beginning. 

C. Q. 53. How much of that ice remained at 11 o’clock a. m. of 
October 3d ? 

A. There was floating cakes or pieces of ice just about covered the 
surface of the seeding-box, the balance having melted and formed 
water that surrounded the pans. 

-C. Q. 54. State how long each pressing operation continued from 
its beginning to its end. 

A. In press No. 1 two and a half hours, during which time about 
twenty-five minutes, as near as I can judge, was consumed in run- 
ning the press down to the blocks. In press No. 2 we occupied two 
hours and thirteen minutes, from 4.32 to 6.45, and to explain the 
difference in the time consumed as between the two presses we raised 
the platen from the first press just enough to free the blocks, and 
when the power was put on in press No. 2 the pressure commenced 
when the platen had not run more than two or three minutes. 

C. Q. 55. The material was under pressure, then, in the first ex- 
periment about two hours and five minutes, and in the second ex- 

periment about two bours and ten minutes ? 
489 A. Yes, sir. 
C. Q. 56. I suppose that press was a screw-toggle press run 
by steam-power, was it? 

A. Yes, sir. 

C. Q. 57. As the movement of the platen depended on the revolu- 
tion of the screw, please inform us how long the screw remained still, 
not rotating, during the two hours and five minutes that the press- 
ure was on in the first experiment, and also during the two hours 
and ten minutes that the pressure was on in second experiment. 

A. The power was stopped by throwing off the belt four times in 
the first experiment of from five to ten minutes each, and in the 
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second experiment two stoppages were made beside the long stop 
that we made when we raised the temperature of the room to [0° 
and over. 

C. Q. 58. That long stop in the second experiment was thirty-five 
minutes, was it not? 

A. I didn’t time the stop, for the reason that the point for which 
the stop was made was to allow the flow of oil from the press with 
the temperature of the room at 85° and over to diminish to that 
extent; that that practically ended the experiment at that point. 

C. Q. 59. You stated that in the first experiment you reached the 
full pressure at 12.57, and the press was then allowed to stand and 
drip trom that time until 2 p.m. What did you mean by that? 

A. That was to allow the flow of oil to continue as long as it did 
or would flow at the maximum pressure of the press, as is customary 
in our daily business of pressing. 

C. Q. 60. Do you mean that the screw was stopped turning at 12.57 
and remained stopped until 2 p. m.? 

A. I do. 

CU. Q. 61. In the sanie answer, referring tu the second experiment, 
you state that the press dripped from 5.45 to 6.45 p. m. under 150 
tons pressure. Do you mean that the screw was stopped all the time 
during that hour, from 5.45 to 6.45 ? 

A. | do. | 

C. Q. 62. Will you please figure out just how long that screw was 

turning during press No. 1, and also during press No, 2? 
490 A. Taking the average time of the whole stoppages to be 

seven minutes, with stoppage of an hour and three minutes, 
the screw was turning or rotating about half an hour in press No. 1. 
In press No. 2 the average time of the two stoppages would be about 
five minutes, and, as nearly as I can judge, the long stop to raise the 
temperature of the room, which was done by turning the steam into 
the pipes and opening the dry-room immediately adjoining, the dry- 
room being over the boilers and the heat in that dry-room being, I 
should say, 125° to 130°, I should say we stopped the press for fifteen 
or possibly twenty minutes until the temperature of the press-room 
was raised to 90° and above. This time added to the stoppages 
would leave about half an hour the screw was rotated. 

C. Q. 63. Did you ascertain how much oil was absorbed by the 
cloths in the two experiments, and were the same cloths used in both 
experiments ? 

A. Not directly; only by inference the same cloths were used in 
both experiments. 

C. Q. 64. Were the cloths cleaned or washed after the first experi- 
ment and before the second ? 

A. They were not. 

C. Q. 65. How long were they emptied of stearine from the first 
experiment before they were filled with stock for the second ? 

A. About two hours. 

C. Q. 66. Who directed you to make these experiments ? 

A. Mr. James Wilson, of the Commercial Manufacturing Company, 
Consolidated, together with Mr. Offield. 
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C. Q. 67. When and where did they give you the directions to 
make the experiments or the order or request to make them ? 

A. Mr. Wilson requested me in New York to make the experi- 
ments, stating that Mr. Offield would acquaint me with the process 
to be obtained in deposition for the defense, or words to that effect. 
I don’t remember the precise phraseology of the request. 

C. Q. 68. When was this interview with Mr. Wilson in New York? 

A. I haven’t any means of stating definitely; should think it 

was six weeks ago, or about that. 
49] C. Q. 69. After that interview with Mr. Wilson did you get 
instructions from Mr. Offiekd how to make the experiments ? 

A. After that interview with Mr. Wilson the next communication 
{ had with him was by mail, enclosing a letter from Mr. Oftield to 
him (Wilson), together with the depositions of Mr. Peck and Mr. 
Fitzmaurice, informing me that I had been designated to Mr. Offield 
as the party to make the tests, and that Mr, Offield would commu- 
nicate with me either by mail or in person. 

C. Q. 70. When was that? 

A. I should think it was about two weeks ago; am not positive. 
I did not particularly note the date of the letter, and don’t now re- 
mem ber it. 

C. Q. 71. When and where did you next see Mr. Offield after that? 

A. I saw Mr. Offield last Friday night, he having stopped on his 
wav from New York. 

C. Q. 72. When did you next see him after that Friday night? 

A. Saw him Saturday afternoon, October 3d; think it was be- 
tween 4.30 ani 5 o'clock. 

_C. Q. 73. Was that while press No. 2 was going on ? 

A. That was just after we lad got the press in, I believe; think 
he was there twenty minutes while the test was in process. 

C. Q. 74. In the instructions which you received concerning these 
two experiments was your attention called to the necessity of keep- 
ing the temperature of the seeding-room at 80°, and were you in- 
structed so to do? 

A. Yes,sir; that being the line of action as indicated in the depo- 
sition of Mr. Peck at the factory of the defendants at Chicago, which 
I was instructed to follow with the greatest care and attention. 

©. Q. 75. You understood from the defendants’ depositions, did 
you not, that the stock which Mr. Peck experimented with at Chi- 
cago in June, 1885, seeded properly before it was taken out and put 
into the chilling pans ? 

A. I understood that such was the alleged condition of the stock 
from Mr. Peck’s deposition. 

C. Q. 76. Did vou think that in pressing stock that was not 
492 seeded at all you reproduced an experiment which consisted 
in pressing stock that had been perfectly seeded ? 


(Objected to by complainants’ counsel as not containing a correct 
representation of the supposed facts testified to by defendants’ wit- 
nesses, such witnesses having asserted the fact to be that the chilled 
stock which was pressed by them was seeded at a temperature of 80° 
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to 81°. Defendants’ counsel suggests that possibly complainants’ 
counsel was in error in his objection instead of the question being 
erroneous.) 


A. It seems to me that the incongruity of the question admits of 
only one answer, and that is that a stock that was not seeded at all 
as compared with a stock that was perfectly seeded would not and 
could not produce a number one quality of oleomargarine oil. The 

stock as seeded at 80° was as thoroughly and completely seeded as 
I can conceive it possible to be seeded at that temperature. 

C.Q. 77. Then, if I understand you, you cannot conceive it pos- 
sible to thoroughiy seed oleomargarine stock at 80° or 81°. Is that 
your meaning? 

A. Not when it is taken from the settling kettle at 120°. 

C. Q. 78. How, if at all, does the difference of temperature at 
which fat is me Ited, rendered, or settled affect the degree of temper- 
ature at which it will perfectly seed ? 

A. If the stock in the settling kettle is heated ton degree con- 
siderably in excess of 120° I think it might be seeded ‘more perfectly 


with the room at a temperature of 80° than a fat taken from the set- 


tling kettles at 120°. 


Adjourned to Tuesday, October 6, 9.30 a. m. 


New Haven, Turespay, October 6, 1885—at 9.30 a. m. 


Met pursuant to adjournment. 
Present: Same as before. 


C. Q. 79. Itisa known fact, is it not, that, other things being equal, 
the minimum temperature at which oleomargarine stock will prop- 
erly seo! varies inversely within certain limits with the maximum 

temperature at which said stock has been melted or settled ? 
493 A. Lean give no positive answer to the question, as my 

operations have been confined to temperatures within the 
limits of the Mege patent. 

rs Q. 80. Did you ever melt or settle any fat at 103° Fahr.? 

Don’t think I have ever melted fat at 103° Fabr. 

C Q. 81. Did you know that the Mege patent directs that the fat 

shall be melted at a temperature not exceeding 103° Fahr. ? 


(Objected to as not containing a correct statement of the Mége 
patent,such patent also providing for slowly raising the temperature 
until the matter shall completely separate and not have the taste of 
fat, but the taste of molten butter.) 

(The objection objected to as containing an incorrect statement of 
the directions given in the Mége patent, which prescribe the tem- 
perature both for the melting and settling.) 


A. I think the Mége patent says that it may be melted at 103° or 
above, and it has been my understanding since my connection with 
the manufacture of oleomargarine under that patent that a discrep- 
ancy existed in the wording of the same by a mistranslation from 
the French. 
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C. Q. 82. At what temperature have you ordinarily melted your 
fat in the manufacture of oleomargarine ? 

A. At from 120° to 128° or 130°. 

C. Q. 83. And in melting fat at a temperature ranging from 120° 
to 130° you considered yourself within the limits allowed by the 


_ Mége patent by mentally amending the Mége specification so as to 


— the error which you understuod to exist therein. Am I right 
in that? 

A. My understanding of the Mége patent is that the fat may be 
melted at as low a degree as 103°, or at any point above that which 
will produce an article of stock free from the odor of tallow, but hav- 
ing a flavor similar to that of molten butter. 

U. Q. 84. Returning now to the seeding part of the process, you 
state in your 78th answer your opinion that stock which had been 
raised to a degree considerably in excess of 120° would seed at a 
lower temperature than stock which had been raised only to 120°. 
This answer was based upon the knowledge that within certain 

limits the higher the temperature at which fat is melted or 
494 settled the lower is the temperature at which it is possible to 
seed or crystallize its stearine. Am I not correct? 

A. Having made no practical tests of the difference in the seeding 
process at a degree considerably in excess of 120°, 1 cannot state 
positively and in detail what would be the actual result of so treat- 
ing stock. The opinion expressed in answer 78 was based upon 
hearsay. 

C. Q. 85. What has been the extent of your manufacture of oleo- 
margarine oil as distinguished from the transformation of oil into 
butter ? | | 

A. I should think the quantity of fat melted or rendered by me 
for the space of five years past would be on an average of from 
250,000 to 300,000 pounds per year. 

C. Q. 86. The larger part of your business has been making butter 
instead of making oil, has it not? 

A. Yes, sir. 

C. Q. 87. At what hour on Monday evening, September 28th, did 
you leave the factory to remain away until morning? 

A. At eight o’clock. 

C. Q. 88. At what hour did you return to the factory on Tuesday 
morning, September 29th ? 

A. At about quarter past eight. 

C. Q. 89. Were you at the factory Tuesday night? If not, please 
state at what hour Tuesday evening you left and at what hour 
Wednesday morning you returned. 

A. Left at Tuesday evening at eight o’clock and returned about 
quarter past eight Wednesday morning. 

C.Q. 90. Answer the same question as to Wednesday night, Thurs- 
day night, and Friday night? | 

A. I observed the same hours Wednesday night and Thursday 
morning. Thursday night I did not return to the factory after six 
p.m. Friday morning I was at the factory about quarter past 
eight. Friday night left the factory about 10.15 in the evening. 
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Saturday morning got there about 8.15, that being the usual hour 
that I get to the factory. 

C. Q. 91. Then as to what was done to the stock or omitted to be 
done to it and as to the temperature surrounding itduring Monday 

night, Tuesday night, Wednesday night, Thursday night, and 
495‘ Friday night, while you were absent from the factory, you 

have no personal knowledge, but speak only from hearsay. 
Am I correct ? 

A. You are correct, except so far as certain personal marks made 
by me on the surface and about the sides of the stock in the seeding- 
box. No disturbance of the same could have occurred very well 
without my being so apprised. 

C. Q. 92. You have testified that when you left the factory Mon- 
day evening, September 28th, at eight o’clock, the seeding appeared 
to have progressed normally up to that time, but that when you re- 
turned at 8.15 Tuesday morning the seeding appeared to have been 
interrupted at some time during the interval and to be no longer 
progressing normally. To what cause did you attribute that change 
of conditions, and will you please describe the appearance of the 
stock when you left it Monday evening and its appearance when 
you returned to it Tuesday morning, so that we can understand the 
difference in its appearance ? 

A. The stock Monday evening, having stood in a temperature of 
86° from the time it left the settling kettle to eight p. m., had cooled 
or crystallized so gradually that a thin film formed on top, immedi- 
ately underneath which was the fluid oil. When the temperature 
of the room had been reduced at a later hour to 80° the chilling 
process went on with a rapidity sufficient to abnormally harden or 
produce incrustation The incrustation preventing the escape of the 
heat further down in the box, in my opinion, prevented the proper 
seeding of the stock immediately under this incrustation. 

©. Q. 98. You mean an abnormal incrustation ? 

A. Yes, sir. 

C.Q. 94. It is well known that ifsuch an incrustation be produced 
on the surface and allowed to remain there it will prevent the bal- 
ance of the stock from seeding, is it not? 

A. I believe it is so considered, and that is my experience. 

C. Q. 95. A sudden lowering of the temperature at the surface, 
amounting to only a few degrees Fahrenheit, is sufficient to produce 

such abnormal incrustation, is it not? 
496 A. It is, if the lower temperature is of any considerable du- 
ration. 

C. Q. 96. In seeding oleomargarine stock you have to be careful 
not to allow drafts of air to blow across the surface of the stock for 
that reason, do you not? 

A. Drafts of air are deleterious to proper seeding of the stock and 
are avoided when possible for the reason that it suddenly chills and 
produces incrustation. 

C. Q. 97. Will you please describe the room in which you seeded 
that stock for the tests, termed press No. 1 and press No. 2? 

A. The room was located in the southwest corner of the building 
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known as 133 Park street, and is about forty feet square, as near as 
I can judge, on the second floor above the street, with three windows 
on the south side and three windows on the west side; the elevator, 
which is situated in the centre of the building, passing up through 
this room to the stories above, being boxed in, with doors on the 
north side and south side, completes the description of the room with 
the exception of one door leading into the dressing-room, two doors 
leading into the press-room, which is partitioned off frum the seed- 
ing-room by a wooden partition, with one door at the head of the 
stairway from the story below, and one door at the foot of the stairs 
leading to the story above; steam pipes for heating purposes being 
ranged along the south and west sides of the room, with the main 
pipe leading the steam to the coils in the butter-room passing over- 
head. The room is ceiled for about half the distance from the west 
side overhead to the elevator, which is on the east side of the room. 

C. Q. 98. At what point in that room did the seeder stand from 
September 28 to October 1, and was it moved at all while the stock 
was in it? 

A. The seeder stood in the center of the room, as nearly as I can 
judge, and was not moved, so far as I have any knowledge, between 
September 28 and October 1. 

C. Q. 99. The moving or jarring of a seeder during the seeding 
process or the disturbance of its contents in any way tends to inter- 

rupt and defeat the seeding process, does it not? 
497 A. I don’t believe that stock is in its process of seeding so 
delicate that a jar or the moving of it or the turning of the 
box about carefully would interfere to any perceptible degree with 
the proper seeding of the same, while.I do believe that if the con- 
tents of the seeder were moved or turned over or mixed to any ex- 
tent the proper seeding would be materially interfered with. 

C. Q. 100. In practice you avoid all disturbance of the seeders 
during the seeding process, as far as possible ? 

A. As much as possible; yes, sir. 

C. Q. 101. Of course, as you were not in the seeding-room during 
Monday night or Tuesday night or Wednesday night, you cannot 
state what took place there at those times, but I wish to enquire 
whether any of the windows in that room were open at any time 
during Monday, Tuesday, or Wednesday while you were there? 

A. They were not, to my knowledge. 

C. Q. 102. Did the doors stand open or were they closed ? 

A. The door leading to the story above was open and one of the 
doors on the north side of the elevator was open for the purpose of 
reducing the temperature of the room from 86°, which the ther- 
mometer indicated when the seeder was put into that room, until 
eight o’clock or after on Monday evening ; the steam, which in the 
process of hashing was sixty to seventy pounds, was reduced as soon 
as possible to prevent the leakage of the same into the pipes passing 
through that room, this being the fairest and most practicable 
method of gradually getting the temperature of the seeding-room 
down to 80°. 

C. Q. 103. Were the windows curtained or shaded in that room ? 
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A. The three windows on the south side have close blinds, which 
were closed ; the windows on the west side had neither curtains nor 
blinds. 

C. Q. 104. In what part of the room is the door situated which 
leads to the story above ? 

A. It is in the northwest corner. 

CU. Q. 105. What was the temperature of that room during Tues- 
day, September 29th, and what the condition of the doors and win- 
dows? 

A. The temperature of the room was kept substantially at 

498 80° to 81°, the door leading to the story above being open at 

times when it was anticipated the temperature might rise 
above the degrees specified in this answer. 

C. Q. 106. Answer the same question as to Wednesday, Septem- 
ber 30th. 

A. I answer substantially as in the last preceding answer. 

C. Q. 107. Were you in that room all the time on Monday, Tues- 
day, and Wednesday from the hour of going to your business in the 
morning to the hour of leaving it at night? 

A. I was not, but visited the room at intervals of an hour or an 
hour and a half during the time indicated in the question. 

C. Q. 108. What was the condition of the weather in New Haven 
during those three days; was it hot or cold, fair or foul ? 

A. Monday was quitea warm day; think Tuesday and Wednesday 
were fair and warm; can’t say positively. 

C. Q. 109. Why did you select the caul fat instead of other animal 
fat for that experiment? 

A. Because caul fat is considered to produce the best possible 
product. 

C.Q. 110. And does it produce the largest proportion of oleo- 
margarine ? 

A. It does when obtained free from all extraneous and improper 
surroundings or accompanyings. 

C.Q. 111. Did your caul fat include fat stripped directly from 
the intestines? 

A. It included the fat from the caul and that commonly called 
the beliies; it did not include fat stripped from the intestines. 

C. Q. 112. At different seasons of the year does not the product 
of oleomargarine oil from fat vary somewhat in amount and quality, 
and does it not also vary with the food of the animal and the 
animal’s condition ? 

A. It does. , 

C. Q. 113. At what times and under what conditions is the yield 
largest and best, and conversely when is it poorest and least ? 

A. The yield is the largest and best when the fat is had 

499 from animals that have been corn fed, and is poorest when 

animals from insufficiency of grain feed, or from poor grazing, 

or —_ long driving, or from having been a long time in transit 
by rail. 

C. Q. 114. I understand you that the caul fat which you obtained 
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from that experiment was from animals just slaughtered and was 
still warm when you obtained it. Am | right? 

A. The cattle had just been slaughtered and the fat was warm. 

C. Q. 115. How long was it from the time when the cattle were 
slaughtered to the time when you commenced to chill the fat pre- 
paratory to hashing it? 

A. Upon inquiry at the slaughter-house as to what time we could 
get the fat I was informed that they would commence killing about 
2 o'clock in the afternoon of Monday, September 28th, and that we 
could get it about 5 o’clock. We did get it with our team, and 
brought it to the factory about 5.30 that day, when it was imme- 
diately cut and put on the ice as soon as we could do it. 

C. Q. 116. Please describe more specifically the washing and 
chilling of that fat preparatory to hashing it, and in the course of 
your answer please refer to the following points: 

First. Did you wash it in ice water? 

Second.. Did you apply ice water to it or only ice? 

Third. How fine was the ice? 

Fourth. How fine did you chop the fat? 

Fifth. In what kind of a vessel or box did you do the chilling? 

Sixth. How did you apply the ice to the fat—that is to say, did 
you mix it up with the fat, or cover the fat with the ice, or place 
the fat on the ice? 

Seventh. How long was the fat subjected to the action of the ice 
or ice water? 

A. We did wash it in ice water. We applied ice water to it, in 
which the ice was floating at the time. The ice was broken into 
lumps that would weigh from a pound to three pounds each. The 
fat was cut in pieces the size which we ordinarily cut it to pass it 

through the hasher—from a piece as large as my hand to as 
500 large as my two hands. The chilling was done in a wooden 

box, the dimensions of which, | should think, were six feet 
by four feet by twenty inches, arranged to let off the water after bein 
washed. The ice was mixed with the fat and water let in unti 
visible on the top of the fat, and then the whole covered with a 
luyer of ice. The fat was left in this box from about 6.30 Monday 
night until 8 o’clock the following morning. 

C.Q. 117. I think you have inadvertently confused in some of 
your answers the operations of Monday, September 28th, and Tues- 
day, Septetnber 29th, as I observe that in some of your answers you 
refer to the purchase of the fat and the chilling of it ss to 
hashing as occurring on Monday, September 28th, while in other 
answers, as, for example, answer 102, you refer to the seeding as go- 
ing on on Monday, September 28th. As I do not wish to take any 
advantage of such apparent contradictions, but desire only to get at 
the facts, I will ask you to make such corrections as you may deem 
proper, in order that there may be no confusion of the dates. 

A. In answer 102 Monday evening should have been Tuesday 
evening. The fat was hashed on Tuesday morning, and theseeding 
process commenced after 1:30 that afternoon. If I have said any- 
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where else that the seeding began on Monday, it should have been 
1 ™ FF 
uesdav. 


Redirect by Mr. C. K. OFFIELD: 


Q. 118. How often’ do you wash press cloths such as used in press 
No. 1 and No. 2 when you constantly use them ? 

A. We usually wash them after having used them twenty-four 
hours, during which time they have been used for from three to five 
pressings when running day and night as we have done. 

Q. 119. Is this Mr. Sykes who attended to the detailed and 
mechanical portions of the two experiments directed by you skilled 
and competent for that purpose, and how do you know the fact? 

A. He is a competent, careful, painstaking man who has been in 
my employ since 1877 or 1878. 

Q. 120. Have you the slightest reason to believe or suspect 
501 that he did not fully carry out your instructions as given ? 


(Objected to as incompetent and leading.) 


A. I haven’t the slightest doubt but that he fulfilled the express 
letter of the instructions given by me. 

QJ. 121. Your testimony leaves it in doubt whether the seeder 
which contained the two iced pans and contents as you have de- 
scribed stood in the same room where the seeding and pressing 
took place. How is that? 7 

A. ‘The seeder in which the iced pans were surrounded with ice 
was on the floor below the seeding-room and press-room and was 
not in the seeding or press room at all. 

Q. 122. You were particularly interrogated as to whether you fol- 
lowed and adhered to the exact figure suggested in the Megé patent 
expressing the degree of heat for melting, namely, 103°. Is it not a 
fct that you have followed exactly and pre ively the Megé patent 
sued upon in melting your fat, namely, to slowly raise the tempera- 
ture in the melting kettle so that the matter shall completely 
separate, the greasy matter having no taste of fat, but on the con- 
trary having the taste of molten butter, and being perfectly limpid ? 


(Objected to as grossly leading and as calling for a legal opinion 
as to the construction of the Megé patent, and also as not represent- 
ing the Megé patent rightl,.) . 


A. The instructions of the Megé patent were followed in the treat- 
ment of this fat in a manner similar to that in treating all the fat 
converted by me or at my factory into oleomargarine. 

(). 125. Question repeated. 


(Objection repeated.) 


A. Yes; in all the fat treated by me. 

(J. 124. You and the learned counsel saw fit to speculate in several 
cross-questions and answers regarding a supposititious seeding of 
stock at a temperature of 80°, provided the stock had been melted 
or settled at 120° or a higher temperature. Have you intended to 
express any speculation or hearsay as to this matter, except to the 
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effect that by a higher heating of the oil the temperature of the seed- 
ing-room until the oil could cool down some would have little or 
no effect on the seeding operation ? 


502 (Objected to as grossly leading and attempting to put into 

the witness’ mouth a theory and an opinion that he has not 
even so much as hinted at up to this time, and which would be en- 
tirely inconsistent with his 78th answer.) 


A. I have not so intended. 

—Q. 125. Would a draft from a window blowing across a seeder 
containing seeding stock have any deleterious effect on the seeding 
stock unless such air-draft was substantially cooler than the stock, 
and in fact cooled it below 86° ? 


(Objected to as calling for mere guess-work, unless the witness’ 
answer is based upon actual tests made in which he ascertained the 
temperature of the air-draft and compared it with the temperature 
of the stock.) 


A. I think it would not. 


Recross-examination de hene esse, by Judge Hit: 


C. Q. 126. You have stated that in your business of rendering fat 
at your factory you have carefully followed the directions of the 
Megé patent. One of the most prominent directions in that patent 
is to prepare and use an artificial gastric juice in melting the fat, 
and another of the mo-! prominent directions of that patent is to 
take care that the temperature during the melting process shall not 
exceed 103° Fahr.; another prominent. direction of that patent is to 
prepare the fat for melting by subjecting it to the action of sea salt 
and sulphite of soda. Did you ever follow or attempt to follow any 
of those directions in your manufacture of oleomargarine oil or oleo- 
margarine butter ? 


(Objected to as not containing a correct statement of the Megé 
patent.) 


A. I never have. 


NATHAN EASTERBROOK, Jr. 
Subscribed and sworn to before me this 6th day of October, A. D. 


1885. 
CHARLES KLEINER, 
[SEAL. ] Notary Public. 


503 And thereupon complainants’ counsel called as a witness 

in their behalf Henry M. Sykes, who, being first duly sworn 
to state the truth, the whole truth, and nothing but the truth, de- 
poses as follows, in answer to interrogatories by said C. K. Orriecp: 


(). 1. Please state your name, age, residence, and occupation. 
A. Henry M. Sykes ; forty-seven ; New Haven ; in the employ of 
the Easterbrook Company. 
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Q. 2. Is the business of that company carried on at the oleomar- 
garine factory in New Haven of Mr. Nathan Easterbrook, Jr., who 
has just given his testimony ? 

A. It is. 
— Q. 3. How long have you been in the employment of Mr. Easter- 
brook and how long have you worked in his above factory ? 

A. Seven vears, commencing in the fall of 1878. 

Q. 4. What have been your principal duties while so employed ? 

A. I have had charge of the whole shop nights most of the time, 
and have worked at all branches of the business. 

Q. 5. Are you familiar, practically, with the manufacture of oleo- 
margarine oil, as carried on in that factory ? 

A. Lam. 

Q.6. At what temperature has the oleomargarine stock been 
seeded or granulated during the last seven years at that factory ? 

A. At a temperature of 86° to 88°. 

(). 7. What has been done with the stock if the temperature should 
fali to 80° or 81°, so as to produce the effect of this temperature 
upon the stock ? 


(Objected to as not rebuttal.) 


A. Remelted and reseeded. 

Q. 8. Were you present last week at certain experiments made or 
directed by Mr. Easterbrook, between Monday and Saturday, in- 
clusive, consisting of hashing fat, melting, settling, seeding, chilling, 
and pressing it to produce oleomargarine oil ? 


(Objected to for. the same reasons noted in the objection 


504 to question 8 of Mr. Nathan Easterbrook Jr.’s deposition in — 


this case, and without repeating these objections to every ques- 
tion and answer upon the subject of said experiments the objections 
will be insisted upon at the hearing as applying to said subject and all 
questions and answers in this deposition relating thereto.) 


A. I was. 

Q. 9. State whether or not there was any time during the con- 
ducting of those experiments, either night or day, when Mr. Easter- 
brook was away, that you did not have full charge, knowledge, and 
oversight of the same. 7 

A. There was not. 

Q. 10. Without multiplying interrogatories, will you begin at the 
beginning, Monday, last week, September 28, and ending Saturday, 
October 3, and give a concise statement of your share in the experi- 
ments of Mr. Easterbrook and the time you devoted to the same and 
the facts connected therewith, using any memorandum made by you 
at the time you so desire ? 

A. On Monday afternoon of September 28, at about six o’clock, 
received the fat to be used for this purpose. I cut it up into chilled 
water, letting It remain until the next morning, the 29th, when I 
changed the water, taking particular pains to cleanse the fat; then, 
about 8.40, took it out for hashing, finishing the hashing at 9.30. 
The temperature of the fat at the finishing of the hashing was 115°. 
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I then gradually increased the heat up to 120°, where it remained 
until I drew it from the rendering kettle into the settling tank. 
This was at 10.50 a.m. The temperature of the settling tank had 
been raised to 120°; at 1.10 p. m. drew it from this settling tank 
into the seeder, the temperature still being 120°. I then removed 
the seeder containing the stock into the room where it was to re- 
main unmoved and the temperature to be kept in the room at 80°. 
The temperature at the time of drawing off the stock in the room 
was 87°. It took me till 10 o'clock at night to reduce it to the tem- 
perature wanted, 80°. It remained so then until noon of the next 
day, when it ruse to very near 83°. For about two hours it took 
then to get it back again to 80°. After that time it was 80° all the 
time. Thursday, October 1, at 4.30 p. m., after thoroughly 

505 mixing this stock, took from it 182 pounds, and this I sub- 
divided equally into two pans of ninety-one pounds each; 

the dimensions of these pans, twenty inches long, twelve inches 
wide, and fourteen inches in depth. I then took these pans filled 
with this stock, placed them in another seeder, and surrounded them 
with broken ice; on Saturday, October 3, at about nine a. m., took 
one pan from this ice and emptied it onto a table for the purpose of 
cutting it into cakes for pressing; cut this stock into cakes of nine 
and one-half inches by five and one-half and one inch thick. I put 
plates heated in water to 120° at 11.03; at 11.30 put this stock into 
press, using the heated plates, taking one out at a time as required, 
thoroughly wiping them before using. The temperature of the 
— at this time was 82°; first oil appeared at 12.19; at 12.30 
egun to be some show of stearine, the pressure at this time being 
125 tons. I stopped the press at that time about ten minutes; then, 
at 12.57, with the pressure at 150,the full capacity of the press, 
stopped the power; took up the press at 2 p. m., after it had ceased 
dripping. 1 obtained oil from this press, twenty-one pounds, fifty- 
five pounds of stearine, there being four pounds stock left that was 
not used for want of room. I then went immediately down to take 
out the second pan; emptied and cut the stock in the same manner 
as the first; put plates in water; heated it to degree of 100. This 
was at 4.25 p. m.; at 4.32 commenced putting up second press, the 
temperature of the room at this time being 83°. We immediately 
commenced pressing. The first oil appeared at 4.57. The full ca- 
pacity of the press, 150 tons, was reached at 5.10. We stopped about 
twenty minutes to increase the temperature of the room, starting 
the press again at 5.30, the full capacity of the press being reached 
at 5.45. We then let it drip one hour, to 6.45. The temperature 
during this last time of using the pressure was 90°, while within a 
foot of the rear of the press 1t was 102°; at 6.55 took up the press. 
I obtained twenty-three pounds of oil, sixty-one stearine; five and 
one-half pounds of stock not used. During the using the press, in 
the first press we stopped the press four times, of from five to ten 
minutes each. Westopped three times during the last press. 

O06 Q. 11. How much of the time between September 28th and 
October 3d, inclusive, were you present in the factory and 
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had personal knowledge or oversight of the experiments just de- 
tailed by you? 

A. All of the time except when absent for my meals. 

(. 12. Where did you sleep ? 

A. In the factory. 

Q. 13. How frequently did you take the temperature of the room 
and examine the condition of the experiments, particularly in the 
night, between the dates last mentioned ? 

A. During the day about every half hour; in the night every 
hour, except when once or twice I slept over two hours. 

Q. 14. Was that stock disturbed in any manner or anything put 
into it or taken away from it before it was pressed ? 

A. Not disturbed nor nothing put in or taken away. 

Q. 15. During the whole time were any of the windows open so 
that the air could blow in on the stock in the seeding or press 
room ? 

A. There was not. 

Q. 16. Are you familiar enough with oleomargarine oil to distin- 
guish between a pure prime quality of oleomargarine and a com- 
pound of oleomargarine and stearine? 

A. I think I am. 

Q. 17. Did you taste, handle, and smell the product that was 
squeezed out in the presses in those two experiments ? 

A. I did. 

Q. 18. Was that product pure or prime oleomargarine or an ad- 
mixture of oil and stearine? 

A. It was not pure by any means, the stearine being both plainly 
visible to the taste and eye. 


Cross-examination by Judge H1ILt: 


Without waiving any of the objections above noted, defendant’s 
counsel proceeds to cross-examine de bene esse : 


C. Q. 19. How much stock do vou say you put into that press for 
the first experiment? 
507 A. Eighty-six and a half pounds—no, eighty-seven pounds. 
C. Q. 20. And how much did you put into the press for the 
second experiment ? 

A. Eighty-five and a half pounds. 

C. Q. 21. In the first experiment you got twenty-one pounds of oil 
and fifty-five pounds of stearine? 

A. That was the way I testified. On thinking it over I am not 
positive, but think I got sixty-five and a half pounds of stearine; 
the oil is correct. 

C. Q. 22. Sixty-five and a half pounds of stearine and twenty-one 
pounds of oil make a total of eighty-six and a half pounds of oil 
and stearine out of eighty-seven pounds of stock, without allowing 
for the absorption of the oil into the cloths. Now will vou tell us 
how many cloths you used in that first experiment and what their 
size was? 


/ 
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A. Forty-eight cloths, each cloth, I believe, seventeen by twenty- 
two inches; am not positive, but that is what I think the size was. 

C. Q. 23. Don’t you know that forty-eight new duck cloths of that 
size would absorb at least five or six pounds of oil? 

A. I should say they would. : 

C. Q. 24. How much oil and stearine do you say you got out of 
the eighty-five and a half pounds of stock pressed in the second 
experiment? 

A. Twenty-three and a half pounds of oil and sixty-one stear- 
ine. 

C. Q. 25. That is to say, you got eighty-four and a half pounds of 
oil and stearine out of eighty-five and a half pounds of stock in that 
experiment ? 

A. Yes, sir. : 

C. Q. 26. In that second experiment you used the same forty-eight 
press cloths that you had used in the first experiment, did you not? 

C. Q. 27. And they were already saturated with oil when you took 
them to use in the second experiment, were they not? 

A. They were. 

508 C.Q. 28. Inasmuch as you got eighty-six and a half pounds 

of oil and stearine out of eighty-seven pounds of stock in the 
first experiment with forty-eight new dry cloths, and in the second 
experiment got eighty-four aud a half pounds of oil and stearine 
out of eighty-five and a half pounds of stock with the same cloths 
already saturated with oil, it would seem to follow that the forty- 
eight dry cloths absorbed one-half pound of oil, and the forty-eight 
saturated cloths absorbed twice as much, to wit, a pound, would it 


- not? 


A. It would seem so by my answer; but I would like the privi- 
lege of explaining and correcting myself once more. My record 
here for the first press is correct: Twenty-one pounds of oil, fifty- 
five and a half of stearine, making seventy-six and a half pounds. 
When this amount was first spoken of by Mr. Offield I thought pos- 
sibly I might have been mistaken, and in answering Judge Hill’s 
cross-examination I confused the weight of the box and the stearine 
together. The box referred to is the box that I weighed the stearine 
in, which weighed ten pounds, the stearine and box together actu- 
ally weighing sixty-five and a half pounds. Deducting the weight 
of the box gives fifty-five and a hell pean of stearine. 

C. Q. 29. So that the cloths absorbed ten and a half pounds of oil 
in the first experiment? 

A. I should say about that, being new. 

C. Q. 30. Do you know what the temperature of the seeding-room 
was on Tuesday evening when Mr. Easterbrook left? 

A. Either 84° or 83°. 

C. Q. 31. Up to that time the seeding had gone on all right, had 
it not? 

A. To all outward appearance; yes, sir. 

C. Q. 32. What was the temperature of the seeding-room the next 
morning at 8 o’clock ? 
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. Wednesday morning, 80°. 

C. Q. 35. Was the seeding going on all right at that time? 

A. No, sir. 

C. Q. 34. A thin, hard crust had formed over the stock at that 
time, had it not? 

A. Well, I should judge, a little more than a thin crust. It was 

an inch thick at least. 
509 C. Q. 35. When did you first observe that crust beginning 
to form? 

A. To be as near correct, about § o’clock on Tuesday night. 

C. Q. 36. What had chilled the surface of the stock to produce 
that crust at that time? 

A. The temperature of the room. 

C. Q. 37. Mr. Easterbrook has testified in the twelfth answer of 
his deposition in this case that “notwithstanding all the precau- 
tions which it was possible for us to take to keep the temperature of 
the room down, from the situation of the stock-room on the south 
side of the building and from the fact of its being a warm day, the 
room at no time up to eight o'clock p. m. of that day (the 29th) was 
less than 86° Fahrenheit.” [ understand you now to testify that 
the room at eight o’clock p.m. of that same day was 83° or 84° 
Fahrenheit. Who is it that is guessing at this matter, you or Mr. 
Easterbrook ? 

A. This time referred to by Mr. Easterbrook is, I understand it, 
the general temperature of the room through all this time. 1 took 
charge of it at 7.45 p.m., Mr. Easterbrook then telling me it was 
either 85° or 84° at that time—7.45. At 8 o'clock, from my own 
knowledge, it was 83°. 

C. Q. 38. Did you keep a written memorandum of the tempera- 
tures as you took them from time to time during that seeding ? 

A. I commenced at 11 o'clock p.m. Tuesday, September 29, up 
to Saturday morning, October 3, and kept a written memorandum 
during that time. 

C. Q. 39. Will you please read that memorandum to the exam- 
iner, in order that he may copy it upon the record ? 


(At this point Mr. Offield takes the memorandum from the wit- 
ness and carries it off into another room, with Mr. Easterbrook, 
where he keeps it for some time. This statement is made at the 
request of the defendant's counsel.) 

Complainant’s counsel replies that the memorandum book was 
inspected and submitted to Mr. Easterbrook for the purpose of as- 

certaining if it contained other and private memorandums 
510 irrelevant and not to be inspected by defendant’s counsel or 

made a part of this record, and that had it contained such 
private matter it would not have been submitted, but !s now sub- 
mitted asa part of this witness’ deposition without the trouble of 
copying the same into the record, and marked “Sykes memoran- 
dum.” 

Defendant's counsel accepts the book in place of an answer to the 
last question. 
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C. Q. 40. It appears from this memorandum book that the tem- 
perature, which was 87° when the stock was drawn into the seeder 
at 1.10 p. m. of Tuesday, September 29, had fallen to 80° at 10 p. m. 
of the same day, does it not? 

A. It does. 

C. Q. 41. And it appears that you have no memorandum of the 
temperature of the room when you took charge of it that even- 
ing at 7.45, but rely entirely upon your memory in contradicting 
the statement of Mr. Easterbook, who testifies that at no time up to 
8 o'clock of that day was the temperature of that room less than 
86° Fahrenheit; am I correct? 

A. I think that I had a record of it, but I had no idea of keeping 
anything until this memorandum book occurred to me. 

C. Q. 42. But, so far as vou differ from Mr. Easterbrook as to the 
temperature up to 8 o’clock p. m. of that day, you testify from mem- 
ory only and not from memorandum ? 

A. Yes, sir. 

C. Q. 43. Assuming that Mr. Easterbrook was correct in testifying 
that the temperature of the room was 86° Fahrenheit up to 8 o’clock 
p. m., and that the seeding was going on all right up to that hour, 
and assuming that your memorandum is correct, that the tempera- 
ture of the room was 80° Fahrenheit at 10 o'clock p. m. of that day, 
and that the seeding was checked and the hard crust commenced 
to form somewhere about 8 o’clock that evening, it would follow 
that there was an abrupt fall of temperature amounting to 6° Fah- 
renheit within those two hours from 8 p. m. to 10 p. m. of Tuesday, « 
September 29, and that that sudden fall of temperature was accom- 
panied by the development of the hard crust, which put an end to 
the further seeding of the stock and render all subsequent proceed- 

ings useless; am I not correct ? 
511 A. My answer is that there was no such sudden fall. 

C. Q. 44. You have testified that, according to your own 
memory, the temperature of the room was either 83° or 84° Fah- 
renheit when you took charge of it, at 7.45 p. m., September 29. If 
it was 84° Fahrenheit at that hour and 80° Fahrenheit when you 
observed the thermometer at 10 p. m., about two hours later, there 
was at least a fall of 4° in those two hours or some part of those 
two hours, was there not? 

A. Yes, sir. 

C. Q. 45. Then the fall of temperature in those two hours amounted 
to twice as much as the entire fall of temperature in the preceding 
seven hours, did it not? 

A. Well, about that. 

C. Q. 46. So that the temperature commenced at about 8 o’clock 
p. m. that day to fall seven times as fast as it had been falling for 
seven hours before that time? That also is true, Is it not’ 

A. Only a question of figuring. I can’t figure it. 

C. Q. 47. But it is a fact that the formation of the crust took place 
with that rapid fall of temperature, is it not? 

A. Don’t think it did. 

C. Q. 48. Will you, then, tell me when it did take place ? 
45—253 
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A. Not being there watching it all the time, couldn’t exactly tell. 
I first noticed the beginning of a crust about 8 p. m. 

C. Q. 49. Mr. Easterbrook has testified in his answer 36 that up to 
§ o'clock Tuesday night, September 29, the usual indications of 
proper seeding were visible, but when he returned the next morn- 
ing the proper seeding characteristics had disappeared, and there 
was a crust of an inch or more of hard stock which remained till 
the end of the so-called seeding part of the experiment. Now, who 
is right about this, Mr. Easterbrook or you? 

A. Commencing at 7.45 p. m. of that day, | am correct as _re- 
gards temperature and to the first appearance of thisscrust about § 
». mM. : 
C.Q. 50. Are you a man of a good deal of experience in the seed- 
ing of oleomargarine stock ? 

A. I don’t pretend to be an expert by any means, but have always 

watched the progress with care. 
512 C.Q. 51. Have you had charge of the seeding in Mr. Easter- 
brook’s works? 

A. Yes, at night-times, for six years. 

C. Q. 52. You are aware, then, I suppose, that the formation of 
such a crust prevents any further seeding of the stock, are you not? 

A. Yes; | am. 


HENRY M. SYKES. 


Subscribed and sworn to before me this 6th day of October, A. D. 
1885. 
[SEAL. | CHARLES KLEINER, 
Notary Public. 


Complainants’ counsel here states that the depositions in this 
case will be resumed to-morrow, October 7, at 2 p. m., at the office 
of James Wilson, 32 Beaver street, corner of Broad, and there con- 
cluded. 


Unirep Staves or AMERICA, |... 
District of Connecticvt, wan 


I, Charles Kleiner, a notary public in and for the county of New 
Haven, State of Connecticut, and residing in the city of Hew Haven, 
in said county and State, do hereby certify that the foregoing depo- 
sitions of Nathan Easterbrook, Junior, and Henry M. Sykes were 
taken before me pursuant to the statement of attendance in the cap- 
tion hereto entitled. 

That the said depositions were taken on behalf of the complain- 
ants in said cause, and that the said witnesses were each by me duly 
sworn to testify the truth, the whole truth, and nothing but the truth 
in said cause, and the deposition of each of said witnesses was re- 
duced by me to writing in the presence of the witness and of counsel 
for the parties noted herein as present and read over to the witnesses, 
who each of them in my presence subscribed the same as and for his 
deposition in said cause. 
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In witness whereof I have hereunto set my hand and official seal 
this sixth day of October, 1885, at the city, county, and State afore- 
said. 


[SEAL. ] CHARLES KLEINER, 
Notary Public. 
Deposition fee, $20.00, paid. 
(C. K.) 


913 United States Circuit Court, Northern District of Illinois. 


THe CoMMERCIAL MANUFACTURING CoMPANY, Con- } 
solidated, et al. ! In C 
-In Ty, 
= Chancery 


FAIRBANK CANNING COMPANY. 


At the city of New York, county and State of New York, at room 
No. 155 in the Astor House, in said city, on the 8th day of October, 
A.D. 1885, before me, Pierce J. Quinn, a notary public for said county 
of New York, duly authorized, &c., personally appeared Charles K. 
Offield, Esq., in behalf of complainants, aud Judge Lysander Hill, 
in behalf of defendants; and thereupon the following proceedings 
were had: 


Complainants’ counsel called as a witness in their behalf Reuben 
U. Reep, who, being first duly sworn to tell the truth, the whole 
truth, and nothing but the truth, deposes as follows in answer to 
interrogatories propounded by said C. K. Orristp, Esq. : 


Q. 1. Please state your name, age, residence, and occupation. 

A. Reuben U. Reed; aged sixty; reside at Alston, Mass.; oceu- 
pation, superintendent of the Commercial Manufacturing Company 
at Brighton. 

(). 2. Is that a Massachusetts corporation, what business dves it 
conduct, and how long have you been superintendent ? 

A. It is a Massachusetts corporation ; its manufacture is oleomar- 
garine and its products; I have been superintendent since fall of 
1880. 

© 3. State whether or not you are personally perfectly familiar 
with the manufacture of oleowargarine, both as to process and pro- 
duct. 

A. I am. 

Q. 4. Have vou ever made attempts or tried the experiment of 

the production of oleomargarine oil by pressing the “ stock ” 
514 containing the sime between hot or warm plates? And, if 

so, you may please begin at the beginning and state concisely 
and accurately the steps you took in so doing. Please answer fully, 
without separate questions to draw out the facts. 

(Objected to as irrelevant, immaterial, incompetent, and not re- 
butting evideyce, this objection to be applicable to all questions 
and answers that may be asked of you relating to any experiments 
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except the experiment made at defendant’s factory in June last and 
testified to by defendant’s witnesses.) 


A. Some two months ago Mr. Hobbs, the treasurer of the com- 
pany, asked me about an experiment that was made some years 
before, a year ago, by Professor Morton, with hot plates. He said, as 
he was not there at the time, he would like to have me makea similar 
experiment. I told him I would doso. He asked me several times 
afterward if I had done it. I told him no, but would, as I would 
like to see the result myself. On the 9th of September we received 
fats of the usual quality ; they were put into tanks, cooled off with 
ice an’! water, and remained there all night. Thursday morning, 
September 10th, the fats were taken out of the water, cut into strips 
or pieces, put into the “ jigger,” and sent to the “ hasher,” where they 
were hashed, run into melting kettles,and remained in the melting 
kettle until the fats became thoroughly melted ; temperature, 120° ; 
then the paddles were raised and the oil or melted fat allowed to 
settle, which would take some three-quarters of an hour or an hour; 
it varies some time about settling. After being thoroughly settled 
or clear it was run off through draw-pipes to smaller kettles below, 
where steam was applied to jacketed kettles, and run it up to 130°. 
After remaining there some two or three hours to thoroughly settle 
it was run off through draw-pipe into coolers or receiving tank at a 
temperature of 128°. This was done between three and four o’clock 
on Thursday afternoon, the 10th of September. It was run twelve 
or fourteen inches deep into this cooler or receiver. The temper- 
ature of the room was 85° or 86°. That remained until Saturday 
morning, September 12th, having in the meantime perfectly seeded 
or granulated, but not in a hard condition suitable for cutting 

with a knife in slices. Shortly after 7 o’clock on the 
515 morning of the 12th [ had this can of oil placed in a tank 

of ice water. This can that I speak of is an upright gal- 
vanized can or cooler. It is about two feet in diameter; I don’t 
know about the size—about that. After remaining in this tank from 
one and a half to two hours it became sufliciently hard to empty 
out on the table. It came out in a solid form like a cheese. This 
was about 9 o'clock on the morning of September the 12th, Saturday 
morning. While the oil was cooling we had some of the plates of 
the press placed in a tank of water. The temperature of the water 
as tested was 125° F. The plates were then taken out, placed in 
the press; this fat was cut into slices some three-fourths to an inch 
in thickness, done up in our usual press cloths. I then tried the 
temperature of the plates by placing the thermometer between them. 
I tried it in two or three places. It showed a temperature of 90° to 
95°. The cloths containing this fat cut into slices were then placed 
on these plates and the pressure applied—a pressure of 365 tons. 
After the oil was pressed from the stearine, or what was left, the 
cloths were removed from the plates, stearine carefully shaken out 
and weighed. We used in this experiment thirty-seven and a haif 
pounds of “stock.” We got seven and a haif pounds of stearine, or 
twenty per cent. What product was left could not be called, in my 


~ 
» 
| 
> 
' 
! 
i 
, ? 
' 
f 
a 


THE FAIRBANK CANNING CO. 357 


judgment, a good oil, a fine oil, having the appearance of more or 
less stearine. The character of it was such as would show more or 
less stearine. That was experiment number one. 

I then made a second trial, heating the water for the plates, using 
the same stock. The water was 155°, with the plates in the water 
at that temperature. The plates were then taken out and placed in 
the press. After being placed in the press, where temperature was 
tried again with thermometer, being placed between the plates in 
different places, showed a temperature of from 105° to 110°. The 
“stock ” was then cut into slices, placed in the same press cloths as 
at the first trial, placed between the plates, pressure applied as in 
first trial—365 tons. When the product was all pressed the stearine, 
or what remained in the cloths, what we call stearine, | would 

say, after the product had done flowing from the cloths, which 
516 ~=was in each case, each trial, some three-quarters of an hour, 
was used in pressing, each press. The dete were then re- 
moved from the plates; the stearine carefully shaken out and weighed. 
In this trial we used thirty-eight pounds of “stock.” We got two 
and one-fifth pounds of stearine, or six per cent. The product that 
flowed off from the press while pressing was much more like stock 
than oil. That’s all the experiment that I ever made with hot 
lates, above two trials. I might say here I did not weigh the oil; 
only weighed the stearine. I did not weigh the oil or product, 
whatever you please to call it, from the fact of using so small a 
quantity of “stock” in so large a press and the product flowing 
over the sides, running down onto the pan below, where it flows off 
in a trough, tin lined, leading into a large tank for. receiving oil. 
From above facts it would be impossible to get a correct weight of 
the product. 

Q. 5. Who assisted you in preparing the stock and making these 
two experiments? 

A. Mr. Lyman Merrill, who has charge of helping receive and 
take care of the fats, hashing and rendering the same into oil. 
Martin Pendleton, who is night watchman, has charge of the seed- 
ing-room nights and also assists in pressing the oil. 

Q. 6. Are they competent parties for the particular duties you 
assign them in these experiments ? ' 

A. I consider them so, having each been with me since we first 
started the factory. 

Q. 7. Was any other stock in either press or was any other stock 
or fat treated or melted around the factory during the time you 
made these experiments ? 

A. There was more fat hashed at that time and melted and run 
into small kettles, where it remained, only using what I have here- 
tofore described. There was no other stock in the press while this 
was being pressed. 

Q. 8. State whether or not this liquid product which flowed from 
the presses in both experiments chilled or remained to any extent 
on the cold plates or metallic troughs over which it flowed under 
the pressure; and, if so, give the reason for it. 
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517 A. As it flowed down over the cool plates a good deal of 
it did remain on those plates. My reason for it would be 
that so much stearine in it cooled or chilled more readily. 

Q. 9%. Was this liquid product or admixture of stearine and oil 
which flowed from the presses in both experiments in any respect 
a — successful, and merchantable quality of oleomargarine 
oil? | 
A. I should consider it not, showing more or less of stearine.’ 

Q. 10. Can oleomargarine oil ever be obtained by the use of hot 
or warm plates under pressure, no maiter how thoroughly or effect- 
ively the stock is granulated or seeded for that purpose ? 


(Further objected to as leading and calling for an opinion based 
upon insufficient data and by one not shown to be competent to 
express an opinion which would be legal evidence on the subject.) 


A. Not in my judgment. 

Q. 11. No matter how thoroughly oleomargarine stock is seeded 
or granulated, what is the only manner in which it can then be 
treated so as to separate the oil from the stearine for oleomargarine 
oil? 

(Same objection.) 


A. By treating it the same that the stock for these experiments 
was treated up to the time we placed a cooler of oil in tank of 
ice water to harden. 

Q. 12. Had these cloths you used in both pressings been previously 
used for pressing oil without washing, and what effect did such 
previous use have on the capacity of the cloths for absorbing or re- 
taining oil in the experiments made by you? 

A. They had been used once previously. The tendency would 
be, being saturated with oil from previous use, would not retain 
so much of the oil from the stock used in above experiment. 

Q. 13. At the time you made these experiments did you have 
any idea or intimation that you would be called as a witness or 
that they wouid be made a matter of record in any suit? 

A. I had not. 

Q. 14. Was anything added to or taken away from this melted fat 
or stock from the time it went into the melting kettle until pressed, 

as you have descritied? — ; 
518 A. There was not, to my knowledge. 

Q. 15. State whether or not such stock at the time vou sub- 
merged it in ice water, on the morning of September 12th, in the 
galvanized tank or cooler was in a perfectly seeded or granulated 
condition for the production of prime oleomargarine oil. 

A. It was. 

Q. 16. What kind of fat did you use? 

A. Beef. 

Q. 17. When did you first know you would be called as a witness 
as to this matter? 

A. Tuesday morning of this week, between nine and ten o'clock, 
forenoon. 


oo. 
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Cross-examination by Judge Hi: 


(Without waiving any of the objections hereinabove taken, de- 
fendant’s counsel cross-examines de bene esse.) 


C. Q. 18. You have expressed the opinion that oleomargarine oil 
cannot be properly separated from stearine by chilling the crys- 
tallized stock, slicing it, and pressing it in bags between hot or warm 
plates. That opinion is based entirely on your two experiments 
ubout which you have testified, is it? 

A. I assisted Professor Morton ; was with him at our experiment, 
some year ago, at our factory at Brighton. What I saw then and 
there, with the experiment that I made September 12, 1885, satisfied 
me ihat it could not be done in a satisfactory manner, producing a 
fair amount of prime oleomargarine oil. My opinion is based upon 
those three experiments and general knowledge of the business. 

C.Q. 19. Were you running vour manufactory of oleomargarine oil 
or butter during the month of September, 1885 ? 

A. We were receiving fats steady and converting them daily into 
oil. 

C. Q. 20. Do you make any butter at Brighton, or only oil? 

A. We make no butter at Brighton; we make only oil. 
519 C. Q. 21. What did you do with the oil which you pressed 
out.of that thirty-seven, and a half pounds of stock in your 
first experiment ? 

A. Well, all of it that would ran down into the receiving tank— 
oil tank. 
~C. Q. 22. And what was done with it afterwards? 

A. It was afterwards taken out from the tank; sent up to the big 
kettles to be run over with fresh. fat, as we always do with any small 
amount of oil or stock. 

C. Q. 23. Am I to understand that when these two experiments 
were going on your other operations at the factory were suspended 
for the time being ? 

A. They were not suspended ; going on as usual. 

©. Q. 24. Did you thoroughly mix or stir up the seeded stock be- 
fore chilling it? 

A. I did not disturb it. 

©. Q. 25. Did you chill all the stock that was in that seeder? 

A. I did. 

C. Q. 26. I understand that in your first experiment the tempera- 
ture of the plates, as near as you could ascertain by the means you 
adopted, averaged ninety-two and a half degrees, and that in your 
second experiment it averaged one hundred and seven and a half de- 
grees. Am I substantially correct? 

A. The temperature of the same plate would not be the same all 
over that plate. The thermometer placed near the edges of the plate 
in this first experiment showed a temperature of ninety degrees. By 
placing the thermometer in the middle of the plates, between them, 
it showed a temperature of ninety-five degrees. In the second ex- 
periment it showed in like manner one hundred and five degrees at 
the edges and one hundred and ten degrees in the middle. 
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C. Q. 27. That is what I understood, and hence I judge that 924° 
would be a fair average for the temperature of the plates in the first 
experiment and 1073° a fair average in the second experiment, 
taking a point midway between the two extremes in each case. It 
is fair to assume the mean or average temperature at 924° and 1073° 
respectively, is it not? 

A. I think not. You could not get the proper degree 
520 of heat in different parts of tiie plates on an average taken 
that way. 

C. Q. 28. Well, from all your knowledge of the facts give us, as 
near as you can establish it, vour estimate of the fair average tem- 

erature of the plates in the two experiments. . 

A. Well, the above would give a mean temperature of the weather, 
but I don’t think it would be applicable in this case as applied to 
the fats between the plates. 

C. Q. 29. I am not talking of fats, but of plates. 1f the tempera- 
ture of the plates was 90° at the eages and 95° at the center, there 
was an average or mean temperature of the plates somewhere be- 
tween 90° and 95°. I want to get an idea of that average point. I 
assume it to be 924°. 3 


(Complainants’ counsel admits that the mean temperature of the 
plates was 92}° in the first experiment and 107}° in the second ex- 
periment, this admission based on statement of witness.) 


C. Q. 80. The quality of the oil, so far as freedom from stearine is 
concerned, was better in the first experiment thaa in the second, was 
it not? 

A. It was. | 

C. Q. 31. In the ordinary run of your business at Brighton about 
what per cent. of oleomargarine oil and what per cent. of stearine do 
you get from the stock ? 

A. From 78 to 82 per cent. of oil, 18 to 22 per cent. of stearine. 

C. Q. 32. How high a percentage of oil do you ever get at the 
highest and how low at the lowest? 

A. I don’t remember getting over 82} to 83 per cent. of oil at the 
highest nor less than 76 or 77. I don’t think we ever got so low as 
76-—possibly 764. I keep a record of all porenaingss monthly. 

C. Q. 33. What causes these differences of yield ? 

A. Quality of the fat, heavy fats yielding a larger percentage of 
oi! than lighter ones. 

C. Q. 34. In speaking of — fats and light fats, are you refer- 
ring to beef fats of different quality or different kinds of fat, such as 
mutton fat, hog fat, etc.? 

A. lam referring to beef fat only of different qualities. 
521 C. Q. 35. When treated by the same process ? 
A. Yes. 

C. Q. 36. What causes beef fat to thus differ in quality ? 

A. ‘Take the fat of an ox; froin the fat of an ox weighing from 100 
to 150 pounds we get a much larger percentage of oil than from the 
fat of an ox which weighs from 25 to 100. 
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C. Q. 37. That is to say, the fatter the ox the larger is the relative 
proportion of oil contained in his fat? 

A. It is. 

C. Q. 38. You do not know, experimentally, what yield of oil you 
would have gotten from the same chilled stock used in your two ex- 
a at Brighton if the average temperature of the plates had 

een, say, 105° F., do you? 

A. I do not. 

C. Q. 39. Your knowledge is confined to what you did get at an 
average temperature of 924° in one case and 107}° in the other case, 
is it not? 

A. As I have before stated, what I saw of Professor Morton’s ex- 
periment a year ago, these two trials made on the 12th of Septem- 
ber, and a general knowledge of the business. 

C. Q. 40. Yes, I understand that; but vou never tested and do not 
know how many pounds of oil you would have obtained from that 
stock on September 12th with the plates at any other average tem- 
perature than 92$° and 1073°—am I not correct? 

A. You are. 

C. Q. 41. By decreasing the average temperature of the plates from 
107}° to 923° vou extracted nearly eighteen pounds more of stearine 
and correspondingly improved your oil, if I understand you cor- 
rectly ? 

A. Oil much improved, but not correspondingly. 

C. Q. 42. You do not know whether this increased separation of 


stearine that occurred in consequence of reducing the average tem- 


perature of the plates fifteen degrees would have been a constant 
and uniform increase if you had made tests with temperatures rang- 
ing all along down from 107}° to 924° or whether the increase 
522 of stearine would have grown more rapid the lower you re- 
duce the temperature of the plates, do you? I ask the fact, 
not opinion. 

A. Never tried it; do not know. 

C. Q. 43. Then, asa matter of fact, and contradistinguished from 
any opinion, you do not know but that with plates at an average 
temperature of 85° vou would have gotten sixty per cent. of oil and 
forty per cent. of stearine from the sume stock used in your Sep- 
tember experiments, do you ? | 

A. As a matter of fact I do not. 

(. Q. 44. What was the temperature of the room in which that 
stock was seeded ” 

A. From 85° to 86°, the usual temperature for seeding. 

(©. Q. 45. Was the press in the same room ? 

A. It was. 

C. Q. 46. What kind of a press was it? 

A. Hydraulic. 

C. Q. 47. Do you always run it at its full pressure, 365 tons, in 
your business ? 

A. We do. 

C. Q. 48. Did you ever use any other kind of a press in the eleo- 
maryarine business at Brighton ? 

46—253 
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A. Never have. 

C. Q. 49. Did you time the pressing in your two September ex- 
periments ? 

A. Partially, so as to know within the hour, not the minute. 

C. Q. 50. State, as near as you can, how long the stock was in the 
press under pressure in each experiment. 

A. Some three-quarters of an hour. 

C. Q. 51. During any of this time was the press stopped ; if so, 
how long ? 

A. It was not. I would here state when this experiment was go- 
ing on before we got through with it the packing of the cylinder for 
the press leaked so it made the process of running up the press very 
slow ; have since had it repacked. 

C. Q. 52. Did you have with that press two pumps? 

A. We used only one pump; it wasa small amount of stock. 
O20 C. Q. 53. That was the slow pump for power, was it? 
A. It was. 

C. Q. 54. How long after you put the pressure on before the oil 
began to flow ? 

A. The oil began to flow some from the heat of the plates before 
the pressure was applied—a little. 

C. Q. 55. Did you let the press stand ana drip any length of time 
after you stopped the pressure; if so, how long? 

A. I should think from fifteen minutes to half an hour. I didn’t 
time it. 

C. Q. 56. You chilled the stock while it was in the seeder where 
it had been seeding, did you ? 

A. I did. 

C. Q. 57. How much stock was submitted to the chilling opera- 
tion in the seeder? 

A. If I remember correctly it was about 100 pounds; it might 
have been more. 

C. Q. 58. How did vou chill it? 

A. By setting the seeder in a tank of ice-water or ice and water. 

C. Q. 59. Did you cover it over while chilling ? 

A. I did not. 

C. Q. 60. Describe the size and shape of the seeder and the depth 
of stock in it. 

A. It was a round, upright, galvanized-iron seeder. I should 
judge it was some twenty inches in diameter. I can’t say positive, 
because I don’t remember ever measuring it. To the best of my 
judgment the stock was run in about twelve inches deep. 

C. Q. 61. This vessel was set into a larger vessel, and the space 
between the walls of the two vessels was filled with ice water or ice 
and water, if I understand you ? 

A. It was. 

C. Q. 62. How high up was the space filled with iced water ? 

A. | didn’t measure it. I should say some twelve or fourteen 
inches. 


C. Q. 63. How jong was this stock subjected to this chilling treat- 


ment? 
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A. About an hour and a quarter to an hour and a half; it was 
not over an hou: and a half, | know. 
524 C. Q. 64. How did you get the chilled stock out of the 
seeder ? 

A. By turning the cooler over on the table and jarring the sides 
and bottom ; it came out like a cake of cheese. 

C. Q. 65. When it came out did it leave the sides and bottom of 
the cooler clean or did it leave stock adhering to it? 

A. Not perfectly clean; nearly so. Some little stuck on. 

C. Q. 66. How did you slice the cake? 

A. With a large knife, the blade some ten inches long. 

C. Q. 67. What did you find to be the consistency of the cake 
throughout ? 

A. Nearly uniform ; cut like old cheese. 

C.Q. 68. Under what brands or trade names is your oleomargarine 
oil sold in the market ? 

A. Sold as oleomargarine. Tubs are branded, I think. I have 
nothing to do with that. That is not my branch of the business. 
I have seen them so marked. 

= Q. 69. How do you distinguish the different grades of your 
oil? 

A. We make but one grade of oil. 

C. Q. 70. How is that known in the market as distinguished from 
other manufacturers’ oil ? 

A. Could not say. We only manufacture what we make into 
butter. 

C. Q. 71. Then you do not sell oil, but only butter ? 

A. We did formerly; think we have not sold any for a year or 
more. 

C. Q. 72. When you sold oil by what name was it known in the 
market to distinguish it from other manufacturers’ oil ? 

A. It was branded the Commercial Manufacturing Company. 

C. Q. 73. The Commercial Manufacturing Company of Bosten or 
Brighton ? 

A. I couldn’t say whether the word Boston or Brighton was of it. 
I think Boston was on it, but 1 would not be certain. 

C. Q. 74. Is your company the exclusive licensee under the Mége 

patent for any territory ” 


525 A. We are running under a license from the Comamercial 


Manufacturing Company, Consolidated, of New York. We 
a ve an exclusive license for Massachusetts. 
C. Q. 75. How long have you been making oleomargarine oil 
under that license? 
A. I think it will be five years this fall. 
} REUBEN U. REED. 


Subscribed and sworn to before me this 8th day of October, 1883. 
PIERCE J. QUINN, 
Notary Public, 3, N. Y. Co. 


(Mr. Offield, of complainants’ counsei, here offers to call and ex- 
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amine Mr. Merrill and Mr. Pendleton (mentioned in Mr. Reed's 
deposition above about as having knowledge of Mr. Reed’s two ex- 
periments of September, 1885) in corroboration of the testimony of 
Mr. Reed; but for the purpose of saving time defendant’s counsel 
admits that said Merrill and Pendleton if called as witnesses will 
give substantially the same testimony that Mr. Reed has given. 
Defendant’s counsel, however, objects to it, as to Mr. Reed’s testi- 
mony, on the ground that it is irrelevant, immaterial, incompetent, 
and not rebutting evidence. It is admitted that the testimony of 
Mr. Reed may be read as being also the testimony of Messrs. Merril] 
and Pendleton, subject to the above objection.) 


Recess. 


And thereupon complainants called as a witness in their behalf 
JAMES M. Krirey, who, being first duly sworn to state the truth, the 
whole truth, and nothing but the truth, deposes as follows in answer 
to interrogatories propounded by said C. K. Orrre.p, Esq.: 


(). 1. Please state your name, age, residence, and occupation. 
A. James M. Kirby; age, twenty-five years; residence, 326 West 
47th street, New York city ; occupation, book-keeper. 
526 Q. 2. Were you ever in the employment of the corporation 
complainant herein, The Commercial Manufacturing Com- 
pany, Consolidated ; and, if so, at what place, during what period of 
time, and in what capacity ? 

A. I was; at 643 West 48th street, New York, from 1876 until 
July, 1S84,in the capacity of assistant book-keeper, and from 1879 
to July, 1884, as book-keeper. 

Q. 3. Do you know Mr. Gilbert A. Peck, who formerly worked for 
that company; and, if so, where and during what period of time 
did he so work ? 

A. I do; he worked at 643 West 48th street. He worked there 
from the latter part of January, 1876, until December 12, 1881. 

Q. 4. What work did he do around the establishment of the com- 
plainant at that time. 

A. Well, he was an assistant to his father while in the factory, but 
principally he was outside looking after sundry matter, making pur- 
chase of supplies. 

Q. 5. Who paid him for his services around that establishment ? 

A. T&e Commercial Manufacturing Company,‘Consolidated. 

Q. 6. After the Turbers became the financial agents of the com- 
pany—receiving its product and advancing its expenses—where or 
from whom did Mr. Peck and all the rest of the emplovees of the 
company receive their money ? 

A. From H. Kk. and F. B. Thurber & Company. 

Q. 7. Did Mr. Peck ever claim to be in the employment of either 
of the Thurbers or to receive any money from them except as any 
other employee in the manner stated ? 

(Objected to as leading, incompetent, and notin rebuttal, Mr. Peck 
not having stated in his evidence that he ever made any declaration 
to this witness or in his hearing on the subject.) 
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A. No. 
Q. 8. Did Mr. Peck leave the employment of the company of his 
own volition, or was he discharged ? 


(Objected to, except as to matters within the witness’ personal 
knowledge, as calling for hearsay. 


A. He way discharged. 
527 Q. 9. At what time did the Thurbers begin to receive the 
entire product of the business and advance its running ex- 


penses ? 
A. In 1879, about the first of June, I think. 


Cross-examination by Judge Hi: 


(Without waiving any of the objections above noted, defendant’s 
counsel cross-examines de hene esse.) 


C. Q. 10. Do you understand that the obligation of your oath re- 
quires you to testify only to matters within your own personal 
knowledge and not to what others may have told you? 

A. I do. 

C. Q. 11. What do you know of Mr. Peck’s discharge—of your own 
personal knowledge ? 

A. Mr. Peck himself told me he was discharged. 

C. Q. 12. Is that all you know about it? 

A. That is all I know about it. 

C. Q. 13. When did he tell you that? 

A. The night of the 12th of December, 1881. 

C. Q. 14. Mr. Peck has testified in this case to the effect that about 
two months before that date he himself requested to be discharged. 
You do not know but that statement is true, do you ? 

A. I do not. 


Redirect examination by C. K. Orrre.p, Esq.: 


Q. 15. What was the language substantially used by Mr. Peck in 
speaking of his discharge to you? 

(Objected to as immaterial and irrelevant, and also as not in the 
line of proper redirect examination.) 


A. As near as I can remember, “ The jig is up,” or words to that 
effect. “I have got to go.” 
JAMES M. KIRBY. 


Subscribed and sworn to before me this 8th day of September, 
1885. 
[ SEAL. ] PIERCE J. QUINN, 
Notary Public (3), N. Y. Co. 
Complainants rest. 
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528 CoMPLAINANTsS’ Exurpit No. 2. 


This is to certify that we, the undersigned, Briggs Swift, Joseph 
H. Rogers, John Dickson, Timothy D. Lincoln, and James D. Leh- 
mer, have associated ourselves together to form an incorporated 
company, under the laws of Ohio, for the purpose of engaging in the 
buisness of manufacturing from and by the treatment of animal fats 
under the patented process of Hypolite Mege the articles and things 
following, viz: Oleomargarine, butterine, butter, butter oils, stearine, 
glycerine, pure beef fat, and the derivations that may be obtainable 
from animal fats in such manufacture and all such other articles 
and things as are incidental products of or naturally connected with 
such manufacturing buisness; and we do further certify— 

First. That the capital stock of said manufacturing company shall 

be six hundred thousand dollars, and that said capital stock 
529 shall be divided into six thousand shares of one hundred dol- 
lars each. 

Second. That the principal office of said company shall be located 
at Cincinnati, in Hamilton county, Ohio, and the principal factory 
and place of buisness for the manufacture of the articles aforesaid 
shall be located at Chicago, in Cook county, Illinois. 

Third. That the name and style by which the said manufacturing 
establishment shall be known shall be “ The National Dairy Com- 
pany.” 

Fourth. That the annual election of directors shall take place at 
the office of the company, in Cincinnati, on the second Thursday of 
January in each year. 

In testimony whereof we have hereunto set our hands and seals 
this 6th day of December, 1879, at the city of Cincinnati afore- 
said. 


IRIGGS SWIFT. SEAL. | 
JOSEPH H. ROGERS. SEAL. 
JOHN DICKSON. SEAL. 
TIMOTHY D. LINCOLN. {skKAt. 
530 JAMES D. LEHMER. feman. 


STATE OF OHIO, - 
County of Hamilton, 


Be it remembered that on this the 6 day of December, 1879, before 
me, the subscriber, a justice of the peace for Cincinnati township, in 
the county aforesaid, personally appeared the said Briggs Swift, 
Joseph H. Rogers, John Dickson, Timothy Db. Lincoln, and James 
D. Lehmer, whose names are signed to the foregoing certificate of 
incorporation, and severally acknowledged the signing and sealing 
thereof to be their voluntary act and deed for the uses and purposes 
therein mentioned. 

In testimony whereof [ have hereunto set my hand and seal at 
Cincinnati the day and year last aforesaid. 

| FE. GILLIGAN, [seat] 
Justice of the Peace, Cincinnati Township, Hamilton Co., Ohio. 
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SraTE OF OHIO, Cail: 
Hamilton County, § 


I, Lewis G. Bernard, clerk of the court of common pleas within 

and for said county of Hamilton, do hereby certify that 

O31 E. ne ae ge whose name is signed to the certificate hereto 

attached, was at the time of subscribing the same a legally 

acting justice of the peace in and for said county of Hamilton, duly 

elected, commissioned, and qualified, and that I am well acquainted 

with his handwriting and verily believe his signature thereto to be 

genuine, and that he is authorized to take the depositions of wit- 
nesses, acknowledgments of deeds, ete. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court at Cincinnati this 6th day of December, A. D. 
1879. ‘ 

[SEAL. ] LEWIS G. BERNARD, 
| Clerk H. C. C. P., O., 
By EMIL HOFFMAN, Deputy. 


Unitrep States or America, Ohio: 


OFFICE OF THE SECRETARY OF STATE. 


I, Milton Barnes, secretary of state of the State of Ohio, do hereby 
certify that the foregoing is a true copy of the certificate of incor- 
poration of the National Dairy Company, filed in this office 
532 on the 8th day of December, A. D. 1879, and recorded in 
volume 18, pages 606, &c., of the records of incorporations. 

7 In testimony whereof I have hereunto subscribed my 
[seAL.] name and affixed the great seal of the State of Ohio, at 
Columbus, the 8th day of December, A. D. 1879. 

MILTON BARNES, 
Secretary of State. 


Endorsed : Received Dee’r 9, 1879. Recorded in Ham. Co., Ohio, 
Church Record Book, No. 4, page 596. Frank Bruner, recorder. 


533. CompLarnants’ Exurpit No.1. Frederick F.Goodwin, Notary 
Public. 


STaTE OF New YORK, 
City and County of New York, ~ 

We, William Remsen, Charles M. Field, Daniel S. Appleton, 
Horace K. Thurber, Stephen R. Post, Joseph J. O’ Donohue, J. Seaver 
Page, Albert H. Rogers, John W. Hughes, James D. Smith, Charles 
M. Stead, James McCarter, and James Wilson, all of the city and 
State of New York, do by these presents, pursuant to and in con- 
formity with the act of the Legislature of the State of New York 
passed on the seventeenth day of Feb-uary one thousand eight hun- 
dred and forty-eight, entitled “An act to authorize the formation of 
corporations for manufacturing, mining, mechanical, or chemical 
purposes,” and the several acts of the said Legislature amendatory 
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thereof, associate ourselves together and form a company un- 
534 der the name and style of “Commercial Manufacturing Com- 

pany, Consolidated,” and the following are hereby declared to 
be the corporate name of the said company, the objects for which the 
company is formed, the amount of the capital stock of the said com- 
pany, the number of shares of which the said capital stock of said 
company shall consist, the term of existence of the company, the 
number of trustees and their names, the names of those who shall 
manage the concerns of the said company for the first year, and the 
names of the city and county in which the operations of the said 
company are to be carried on: 

1. The corporate name of the said company is hereby declared to 
be “ The Commercial Manufacturing Company, Consolidated.” 

2. The objects for which the company is formed are as follows : 
The manufacture, preparation, and sale of oleomargarine or oil of 
butter, butter, stearine. paraffine, and other products from suet and 

animal fats under the patent or patents formerly owned by 
535 the United States Dairy Company of the city and State of 

New York and now owned by this company; also the 
manufacture of soap and candles, and generally the manufacture, 
improvement, preparation, and sale of any and all other articles, 
products, and commodities of what name or nature soever which 
mav be made, prepared, improved, produced, or sold with or by or 
in or by combination with stearine or parafline or animal or vegeta- 
ble oils or fats or any product derived or derivable from suet or 
animal fat under the said patents or otherwise; also the purchase 
and owning of factories, premises, machinery, and property suitable 
and necessary for the carrying on of the buisness of this company ; 
also the making of licenses to manufactuture or sell products inanu- 
factured under said patent or patents and collecting of royalties 
thereunder; also the holding, enforcement, and enjoyment of all 
the rights of said United States Dairy Company and of the Com- 

mercial Manufacturing Company which may be acquired 
536 by this company, whether under licenses issued by those 

companies or either of them or agreements made with them 
or otherwise. 

3. The capital stock of the said company shall be ten million dol- 
lars, which shall be divided into one hundred thousand shares of 
one hundred dollars each. 

4. The said company shall commence on the first day of May, in 
the year one thousand eight hundred and eighty, and shall continue 
in existence for the term of fifty years. 

5. The number of trustees shall be thirteen. Their names are Wil- 
liam Remsen, Charles M. Field, Daniel 8S. Appleton, Horace K. 
Thurber, Stephen R. Post, Joseph J. O’Donohue, J. Seaver Page, Al- 
bert H. Rogers, John W. Huges, James D. Smith, Charles M. Stead, 
James McCarter, and James Wilson. 

The names of those who shall manage the concerns of the said 
company for the first year are William Remsen, Charles M. Field, 

Daniel S. Appleton, Horace K. Thurber, Stephen R. Post, 
537 Joseph J. O’Donohue, J. Seaver Page, Albert H. Rogers, John 
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W. Hughes, James D. Smith, Charles M. Stead, James Me- 
Carter, and James Wilson before named. 

6. The name of the city and county in which the operations of 
the said company are to be carried on in this State is the city and 
county of New York, in which city and county the principal buis- 
ness and operations of said company will be carried on. 

The said company is formed for the purpose of carrying on some 
part of its buisness out of the State of New York, to wit, in each of 
the other States and Territories of the United States, at such places 
therein as may be deemed advisahle, and, among others, at Phila- 
delphia, in the State of Pennsylvania; Baltimore, in the State of 
Maryland; Cincinnati,in the State of Ohio; Louisville,in the State of 
Kentucky; St. Louis, in the State of Missouri; and Chicago, in the 
State of Illinois; but nevertheless the principal office and buisness 

operations of the company will be kept and carried on in the 
038 said city of New York. 

Witness our hands this twentieth day of April, 1880. 
WILLIAM REMSEN. 
CHAS. M. FIELD. 
DAN’L S. APPLETON. 
HORACE K. THURBER. 
STEPHEN R. POST. 
JOSEPH J. O’DONOHUE. 
J. SEAVER PAGE. 
A. H. ROGERS. 
JOHN W. HUGHES. 
JAMES D. SMITH. 
CHARLES M. STEAD. 
JAMES McCARTER. 
JAMES WILSON. 


StaTE oF New York, |... 
City and County of New York, | ° 
On the twentieth day of April, A. D. 1880, personally appeared 
before me William Remsen, Chas. M. Field, and Dan’) 8. Appleton 
and on the thirtieth day of April, A. D. 1880, also personally ap- 
peared before me Horace K. Thurber, Stephen G. Post, Joseph J. 
O’ Donohue, J. Seaver Page, A. H. Rogers, John W. Hugbes, James D. 
Smith, Charles M. Stead, James Wilson, and James McCar- 
539 ‘ter, to me known and known to me to be the individuals de- 
scribed in and who executed the foregoing instrument, who’ 
made, signed, and acknowledged the same before me and severally 
acknowledged that they executed the same. 
conan Tt EDW’D B. DICKINSON, 
Not. Pub., K’gs Co., C’f. N. Y. Co. 


STATE OF NEw YORK, ; ans 
City and County of New York, j ~° 


I, William A. Butler, clerk of the city and county of New York 
and also clerk of the supreme court for the said city and county, the 
same being a court of record, do hereby certify that Edw. B. Dick- 
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inson has filed in the clerk’s office of the county of New York a cer- 
tified copy of his appointment as notary public for the county of 
Kings, with his autograph signature, and was at the time of taking 
the proof or acknowledgment of the annexed instrument duly au- 
thorized to take the same. | 
And further that I am well acquainted with the handwrit- 
540 ing of such notary and verily believe that the signature to 
the said certificate of proof or acknowledgment is genuine. 
I further certify that said instrument is executed and acknowl- 
edged according to the law of the State of New York. 
In testimony whereof ‘I have hereunto set my hand and affixed 
the seal of the said court and county the 30 day of April, 1880. 
[SEAL. ] WM. A. BUTLER, Clerk. 


(Endorsed :) The Commercial Manufacturing Company, Consoli- 
dated. Certificate of incorporation. May 1, 1880. State of New 
York, office of the secretary of state. Filed May 1, 1880. Anson 8. 
Wood, deputy secretary of state. 


STATE OF NEW YORK, 88: 
OFFICE OF THE SECRETARY OF STATE. 
I have compared the preceding with the original certificate of in: 
corporation of “Commercial Manufacturing Company, Con- 
541 — solidated,” with acknowledgment thereto annexed, filed and 
recorded in this office on the Ist day of May, 1880, and do 
hereby certify the same to be a correct transcript therefrom and of 
the whole of the said original. 
Witness my hand and the seal of office of the secretary 
[sEAL.] of state, at the city of Albany, this 19th day of Feb-uary, 
one thousand eight hundred and eighty-three. 
JOSEPH B. CARR, 
Secretary of State. 


(Endorsed :) Filed Jan’y 12, 1886. Wm. H. Bradley, clerk. 


942 United States Circuit Court, Northern District of Illinois. 


THe CoMMERCIAL MANUFACTURING Company, Con- 
solidated i, 
- ae - -In Chancery. 
FAIRBANK CANNING COMPANY. | 
Stipulation. 


It is hereby stipulated by and between the parties to the 
543 above-entitled cause, represented by their respective cout sel, 
and for the purpose of expediting the preparation and hear- 

ing of the above cause, as follows: 
That the defendant in its factory first runs the fresh beef fat, 
which has been packed with ice during the preceding night, through 
a hasher, where it is thoroughly hashed and is comminuted, and 


then melts the hashed fat in a jacketed kettle at a temperature rang- - 
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ing from one hundred and twenty degrees to one hundred and 
thirty degrees Fahrenheit, the fat being thoroughly agitated by me- 
chanical stirrers while melting, and salt being mixed with the fat 
while it enters the kettles, and then, when settled, the melted fat is 
drawn off into other kettles, when the temperature is raised above 
five degrees and maintained about three hours, when the fat is put 
into seeders, which are kept in a room at a temperature of eighty- 
four to eighty-six degrees, until it granulates and thickens, then the 
stock is put into cloths holding three pounds each, in a flat cake 
seven by ten inches and one inch thick. Eight of these are placed 
on an iron plate, and then an iron plate in alternation to seventy- 
five rows of cakes and plates, and put into a press. Then the oil is 
apreatey out by a pressure in the press and runs into a tank, from 
which it is pumped through pipes into a kettle in the same room 
and temperature, where it remains several hours and is run into 
tlerces. 

This stipulation does not prevent the consideration or introduc- 
tion of evidence by either party relating to the subject-matter thereof 
not consistent with the contents hereof. 

That the complainanis are to finish and complete at once and at 

this sitting in New York all their testimony, prima facie, and 
044 ~=that the defendant is to use its best. effort and endeavors to 
put in and complete its rebuttal within sixty days hereafter. 
OFFIELD & TOWLE, 
Compl'ts’ Sol’rs. 
HILL & DIXON, 
Def’t's Sol’rs. 
New York, November 21st, 1883. 7 


545 United States Circuit Court, Northern District of Illinois. 


THE COMMERCIAL MANUFACTURING Company, Con- 

oe a al. In Chancery. 

FaiRBANK CaNnina Company. | 
Notice. 


GENTLEMEN : Please take notice that we shall proceed to take tes- 
timony of George F. Barker and other witnesses in behalf of the 
defendant in the above-entitled cause on Wednesday, the 23rd day 
of July, A. D. 1884, at 2 o’clock p. m., before Edwin L. Thurston, 
Esq., a notary public, at his office, room 27, No. 53 Dearborn street, 
in the city of Chicago, Illinois. You are invited to attend and cross- 
examine said witnesses if you so desire. 

Respectfully, HILL & DIXON, 
Sol’rs for Deft. 
To Messrs. Offield & Towle, solicitors for complainants. 


We hereby admit service of the above notice, by copy, this 22nd 


day of June, 1884. 
OFFIELD & TOWLE, 
Complainants’ Solicitors. 
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546 United States Cireuit Court, Northern District of Illinois. 


THe CoMMERCIAL MANUFACTURING COMPANY, _—. 
vlidated, ef al. — 

solidated, -In Equity. 

Vs, 

FAIRBANK CANNING COMPANY. J 


Met at my office, room 27, No.53 Dearborn street, Chicago, Illinois, 
this 23rd day of July, A. D. 1884, at 2 o’clock p. m., pursuant to the 
notice hereto attached, to take proofs in behalf of the defendant in 
the above-entitled cause, before me, Edwin L. Thurston, a notary 
public in and for the county of Cook and State of Illinois. 

Present: C. K. Offield, Esq., of Offield & Towle, on the part of the 
complainants, and T. 8S. E. Dixon, Esq., of Hill & Dixon, on the part 
of the defendant. 

Whereupon the following proceedings were had before me: 


Counsel for defendant here offers in evidence a duly certified copy 
of the file wrapper and contents in the matter of the letters patent 
granted to Hippolyte Mege, Dec. 30, 1875, No. 146,012, for improve- 
ment in treating animal fats, including a copy of said original let- 
ters patent, and requests the notary to mark the same for identifi- 
cation “ Defendant’s Exhibit File Wrapper and Contents and Speci- 

fication of Original Mege’s Patent.” 
47 Also a duly certified copy of the file wrapper and contents 

in the matter of the reissued letters patent granted to Hippo- 
lyte Mege, assignor to the United States Dairy Company, May 12, 
1874, No. 5868, for improvement in treating animals fats, including 
a copy of said reissued -patent, and requests the notary to mark the 
same “ Defendant's Exhibit File Wrapper and Contents and Copy 
of First Reissued Mege Patent.” ; 

Complainants’ counsel objects to the introduction of this exhibit 
as incompetent, irrelevant, and immaterial. 

Counsel for defendant also offers in evidence a duly certified copy 
of the file wrapper and contents in the matter of the reissued letters 
patent granted to [ippolyte Mege, assignor to the United States 
Dairy Company, Sept. 24, 1878, No. 8424, for improvement in treat- 
ing animal fats, including a copy of said reissued patent, and re- 
quests the notary to mark the same “ Defendant’s Exhibit File 
Wrapper and Contents and Copy Second Reissued’ Mege Patent.” 

Complainants’ counsel’s last objection repeated. 

Counsel for defendant also offers in evidence a duly certified copy 
of the file wrapper and contents in the matter of the reissued letters 
patent granted to the Commercial Manufacturing Company, Con- 
solidated, assignee of Hippolyte Mege, June 13, 1882, No. 10137, for 

improvement in treating animal fats, including a copy of said 
548 —sreissued patent, and requests the notary to mark the same 
“ Defendant’s Exhibit File Wrapper and Contents and Copy 
of Third Reissued Mege Patent.” 
Counsel for complainants repeats last objection. 
Counsel for defendant also offers in evidence a printed copy of 
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the rules of practice of the U. S. Patent Office for 1873, and in par- 
ticular rule 90 thereof, which reads as follows: “90. When applica- 
tion is made for a patent for an invention which has been already 
patented abroad the inventor will be required to make oath that, 
according to the best of his knowledge and belief, the same has not 
been in public use in the United States for more than two years 
prior to the application in this country,” and requests the notary to 
mark the same “ Defendant’s Exhibit Patent Office Rules.” 

Last objection repeated by counsel for complainants. 

Counsel for defendant also offers in evidence duly certified copy 
of French letters patent, dated July 15, 1859, granted to Hippolyte 
Mege for the production of certain fatty bodies of animal origin, 
patent No. 86480, and requests the notary to mark the same for 
identification “ Defendant’s Exhibit Mege French Patent.” 

Complainants’ counsel objects to the introduction of this exhibit 
as incompetent, irrelevant, and immaterial. 

Counsel for defendant also offers in evidence duly certified 

549 copy of English letters patent granted to Hippolyte Mege, 

dated July 17, 1869, No 2157, for producing fatty bodies, and 

requests the notary to mark the same for identification “ Defend- 
ant’s Exhibit Mege English Patent.” 

Last objection repeated by counsel for complainants. 

Counsel for defendant also offers in evidence duly certified copy 
of Bavarian letters patent, granted to Hippolyte Mege April 8, 1873, 
No. 1074, together with the certificate of authentication, prolonga- 
tion, and expiration, and requests the notary to mark the same 
“ Defendant’s Exhibit Mege Bavarian Patent.” 

Complainants’ counsel objects to the introduction of this exhibit 
as incompetent, irrelevant, and immaterial, it being understood, 
however, that under this objection the regularity or sufficiency of 
the certificate of identification is not questioned. 

Counsel for defendant reserves the right to remove any defects 
or insufficiencies in the foreign patents here offered in evidence by 
tiling additional documents before the hearing. 

Counsel for defendant also offers in evidence a duly certified copy 
of Austrian letters patent, dated Oct. 31, 1869, granted to Hippolyte 
Mege for the production of pure fatsof animal origin, and requests 
the notary to mark the same “ Defendant’s Exhibit Mege Austrian 

Patent.” 
550 Complainants’. counsel objects to the introduction of this 
exhibit as incompetent, irrelevant, and immaterial. 


Henry GRADLE, a witness of lawful age, being first duly sworn to 
tell the truth, the whole truth, and nothing but the truth, testifies 
in answer to interrogatories propounded by counsel for defendant 
as follows: 


. Q.1. What is your name, age, residetice, and occupation ? 

A. Henry Gradle; 29 years; 555 N. Clark street; physician ; 
oftice, Music Hall building, Chicago. 

(. 2. Have you occupied any official position in any institution 
in this city? 


a 
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A. Yes. Professor of physiology in the Chicago Medical College. 

Q. 3. Are you familiar with the French and German languages ; 
and, if so, to what extent, with reference to their transiation into Eng- 
lish ? 

A. German is my native language, and French I have acquired 
by reading and a residence in Paris. 

(). 4. Please examine the exhibit marked “ Defendant’s Exhibit 
Mege French Patent” and state whether you have read and under- 
stand the same, and, if so, whether you have translated the same 
into English. 

A. Yes. 


Witness hands counsel for defendant a translation. 


Q. 5. Please state whether or not the paper just produced 
551 ~—iby you is a correct and accurate translation of the exhibit 
marked “ Defendant’s Exhibit Mege French Patent.” 
A. Yes, sir. 


Counsel for defendant here offers in evidence the said translation 
and requests the notary to mark the same “ Defendant’s Exhibit 
Translation Mege French Patent.” 

Complainants’ counsel objects to the introduction of this exhibit 
as incompetent, irrelevant, and immaterial, and for the further rea- 
son that no foundation has been laid for the introduction of this 
paper. 


Q. 6. Please examine the exhibit marked “ Defendant’s Exhibit 
Mege Bavarian Patent” and state whether or not you have read and 
understand the same. 

A. Yes. 

(). : Have you made a translation of the same into English ? 

A. Yes. 


Witness hands counsel for defendant a translation. 


Q. 8. Please state whether or not the paper produced by you is a 
correct and accurate translation of the exhibit marked “ Defendant’s 
Exhibit Mege Bavarian Patent.” 

A. Yes. 


Counsel for defendant here offers in evidence the said translation 
and requests the notury to mark the same “ Defendant’s Exhibit 
Translation Mege Bavarian Patent.” 

Complainants’ counsel repeats last objection. 


(J. 9. Please examine the exhibit marked “ Defendant’s 
552. Exhibit Mege Austrian Patent” and state whether you have 
read and understand the same; and, if so, whether you have 
translated the same into English. 
A. Yes. 


Witness hands to counsel for defendant a translation. 


Q. 10. Please state whether or not the paper produced by you is 
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a correct and accurate translation of the exhibit marked “ Defend- 
ant’s Exhibit Mege Austrian Patent.” 
A. Yes. 


Counsel for defendant here offers in evidence the said translation 
and requests the notary to mark the same “ Defendant’s Exhibit 
Translation Austrian Patent.” 

An adjournment was here taken to Thursday, July 24, at 9.45 
o'clock a. m. 


Tuurspay, July 24th, 1884—10 o’clock a. m. 


Met pursuant to adjournment. 
Present: As before. 


Cross-examination by Mr. OrFIELD: 


. Q. 11. How long have you resided in this country continu- 
ously ? 

A. With the exception of short travels, since 1864. That, of 
course, excludes the time I spent abroad. 

C. Q. 12. What portion of that time since 1864 did you spend 
abroad? And identify the time. 

A. Summer of 1860 to fail of 1871—fall 1875 to fall of 1877. 

C. Q. 15. How long have you been a practicing physician ? 

A. In active practice since fall 1877. 
553 C. Q. 14. Did any person assist you in the translation of 
the three patents which you have testified toand which have 
been introduced in evidence in your deposition, both patents and 
translation ? , 

A. No. 

C. Q. 15. Was it necessary for you in your translation to consult 
any authorities of any description ? 

A. I looked up a few commercial French terms. 

C. Q. 16. What dictionary did you use in this consultation ? 

A. I did not look at the title. It seemed to be a standard work. 

C. Q. 17. Had you ever seen the work which you consulted be- 
fore or since ? 

A. I can’t say, because I didn’t look at the title. 

C. Q. 18. I figure from your testimony that you came to this 
country when you were 9 years old. Please state where you came 
from and what language you then spoke. 

A. I lived in Frankfort-on-the-Main until I was nearly 9 years 
of age, and spoke German. 

C. Q. 19. Are you a graduate from any of the German universi- 
ties? And, if so, please identify them. 

A. No. 

C. Q. 20. Are you a graduate from any of the schools in Paris or 
France? And, if so, please identify them. 

A. No. 

C. Q. 21. Where did you receive your diploma as a practicing 
physician ? 

A. From the Chicago Medical College, in 1874. 
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C. Q. 22. Had you, at any time after you came to this 
554 country, forgotten what vou knew of the German language 
when you came here? 
A. No. 
C. Q. 23. For how long were you a professor of physiology in the 
Chicago Medical College ? 
A. Since 1878. 


Redirect examination by Mr. Dixon: 


R. D. Q. 24. Previous to your call to the professorship of physi- 
ology in the Chicago Medical College had you attended any of the 
German universities ? 

A. Yes. Vienna, Heidelberg, and Leipsig. 

R. D. Q. 25. How much time did you spend attending these uni- 
versities ” 

A. About a year and three-quarters. 

R. D. Q. 26. Since that period what occasion have you had, both 
in your professorship and in your practice, to keep up the German 
language? 

A. Speaking and reading it nearly every day. 

R. D. Q. 27. State the circumstances which have — this 
continued familiarity with the language. 

A. Having many German patients, and using my library, which 
is mainly German. 

R. D. Q. 28. State whether or not, in the preparation of your lec- 
tures as professor, you have had frequent occasion to read and trans- 
late for your own use French and German books and writing. 


Objected to as incompetent, or, if competent at all, relevant only 
as direct examination. 


A. Yes. 
555 Recross examination : 


R. C. Q. 29. How much of the last 20 years have you lived in this 
city ? 

A . The whole time, except about 33 years. 

R C. Q. 380. This German which you say you speak every day, 
is this North Side German, which they speak west of Clark street, in 
this city ? 

A. I fail to understand the significance of the question. 

R. C. Q. 31. This professorship in the Chicago Medical College 
is a supposed honorary one, where the incumbent gets no pay, is 
it not? 

A. There is no regular salary ; only the division of dividends. 

R. C. Q. 32. How long has it been since that institution made a 
dividend, and about what was the size of it? 


Objected to by counsel for defendant as wholly incompetent, and 
also as improper recross-examination. 


A. The last annual dividend, of $120, was paid two years ago. 
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On looking over the translation of the Austrian patent I find that 
I have written “ fresh” by a slip of the pen where it should be un- 
mistakably “finest,” and I request that the translation be cor- 
rected. 

Notary here makes the desired correction. 


Dr. H. GRADLE. 


Subscribed and sworn to before me this 24th day of July, 1884. 
| EDWIN L. THURSTON, 
. Notary Public. 
Recess until 2 o’elock p. m. 


556 2 o' CLOCK P. M. 
Present: As before. 


GrorGE F. BARKER, a witness of lawful age, being first duly 
sworn to tell the truth, the whole truth, and nothing but the truth, 
testified, in answer to questions propounded by counsel for defendant, 
as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. George F. Barker; residence, Philadelphia; professor of phys- 
ics, University of Pennsylvania; age, 49 years. 

Q. 2. What experience, if any, have you had which would tend 
to qualify you to testify as an expert in patent causes, especially 
those involving chemical and physiological questions? 

A. I was graduated in 1858 from the scientitie schoo! of Yale Col- 
lege, and in 1863 from the Albany: Medical Collége; have held the 
professorship of chemistry at Wheaton, Illinois, in the Aibany Med- 
ical College, and Western University of Pennsy]lvania—professor- 
ship of physiological chemistry and toxicology in the medical de- 
partment of Yale College from 1867 to 1873; the professorship of 
physics in the University of Pennsylvania since that time. I am 
the author of a text-book on chemistry, published in 1870, which 
has been used in Yale College, University of Pennsylvania, Colum- 
bia College, and in many other leading medical and literary colleges. 
I ain chemical editor of the American Journal of Science and a 
member of the National Academy of Sciences, and have been presi- 
dent of the American Association for the Advancement of Science. 

I represented the United States at the Paris Electric Ex- 
557 hibition, and was a delegate to the International Congress 

of Electricians, and was vice-president of the jury and chair- 
man of the experimental commissions on incandescent electric 
light. I have just been appointed by the President of the United 
States one of the commission to the electric exhibition at Philadel- 
phia. 

I have been frequently employed as an expert in patent causes 
involving chemical, physical, and physiological questions—as, for 
example, the noted Alizarine suit and the so-called Horsford Bread 
suit, jn which physiological value of the phosphates as nutritive 
agents was involved ; I also testified as an expert for the defend- 
ants in a suit brought by the Western Union against the American 
48—253 
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Union for infringement of the Page patent. I have also testified in 
criminal cases, p: articularly in reference to toxicological questions. 
(). 3. Please examine reissued letters patent No. 10137, dated 
June 15, 1882, granted to the Commercial Manufacturing Company, 
Consolidated, assignee of Hippolyte Mege, and state whether you 
understand the same and the invention therein set forth. 

A. I have carefully examined the said patent and believe I un- 
derstand the same and the invention therein set forth. 

Q. 4. What do you understand to be the invention of Hippolyte 
Mege, described and embodied in that patent ? 

The patent itself calls it “an improved means for transform- 
Mei animal fat into butter,” and states that “this invention, which 
is the result of physiological investigation, consists of artificially 

producing the natural work which is performed by the cow 
558 when it re-absorbs its fat in order to transform the same into 

butter.” In my judgement, therefore, the invention of Mege 
consists solely in devising an artificial process for producing the 
same product which is naturally performed by the cow in the 
production of natural butter within her organism. In Mege’s 
opinion, this process was essentially a digestive process, and 
hence the digestion process described in sai) patent constitutes the 
peculiar feature of his invention. 

Q. 5. There are other steps directed by Mege in his patent to be 
used in connection with the concentrated digestion, such as wash- 
ing and crushing the fat, crystallization in a mass, and separation 
of the stearine. Are these other steps or any of them physiological 
in their character or are they mechanical, and from your knowl- 
edge as to the state of the art what can you say as to their nove iy ? 

A. According to my understanding of the patent, the invention 
of Mege consists solely in the physiological process which he calls 
in that patent “concentrated digestion.” The other steps referred 
to are entirely subordinate in importance, and are for the most part 
perfectly obvious applications for well- known purposes, and have 
been, for the most part, repeatedly practiced in the arts before Mege 
made his invention. ‘The first step mentioned is called “ neutraliza- 
tion of the ferments,” the raw fats being for this purpose plunged 
into an antiseptic s solution containing salt and a small proportion of 
sodium sulphite, for from one to twelve hours. It is well known 
that the rapid decomposition of the blood and membranes accom- 
panying the fat as it is taken. from the animal gives, by their fer- 
mentation, a bad odor to the resulting product. If the fats are 

cleaned and treated at once the odor may be avoided without 
550 the use of antiferments, but as it is frequently necessary, 

upon a manufacturing scale, to delay the treatment, anti- 
ferments must be added either in the shape of a low temperature or 
antiseptics. Salt is a well-known antiseptic and so is sulphite of 
sodium. The first step has for its object, therefore, only to prevent 
the fats from contamination by decomposition, and is not essential, 
provided tie fats be treated at once. The second step, entitled 
“crushing,” is an obvious requirement, and had been long in use 
in the arts for similar purposes. Comminution facilitates treatment 
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because it increases the surface to be acted upon. The third step 
of “ concentrated digestion ” constitutes, as has been said, Mege’s in- 
vention, taken in connection with the other steps of the patent. The 
fourth step, called “ crystallization in a mass,” and the fifth, “ sepa- 
ration by centrifugal force,” were also well known in the arts for 
accomplishing similar purpose, namely, the separation of the more 
liquid from the less liquid of the fats, prior to the invention of 
Mege. 
The other steps of the patent are therefore not physiological, but 
are essentially mechanical and collateral. 
Q. 6. What are the conditions Mege prescribes in the patent under 
which this artificial or concentrated digestion is to be conducted ? 
A. The conditions required in the third section, entitled concen- 
trated digestion, are entirely consonant with the statement of Mege 
that his invention consists in artificially producing the natural 
work which is performed by the cow when it re-absorbs its fat in 
order to transform the same into butter. The process he terms arti- 
ficial digestion. He prepares a gastric juice by macerating half the 
stomach of a pig or a sheep (well washed) in three litres of 
060 water containing 30 grains of biphosphate of lime for three 
hours andthenstrains. For every 100 kilograms of fat already 
finely crushed he uses two litres of the artificial gastric juice thus pre- 
pared. The temperature of the mass is then slowly raised “ so that 
the heat does not exceed 103° Fahrenheit,” and kept at this tempera- 
ture “so that the matter shall completely separate.” ‘The process 
of digestion, as is well known, consists in the action of the peculiar 
fluid of the stomach termed gastric juice upon the fibrinous and 
albuminous tissues of the food. This aétion is attributed to the 
presence in the gastric juice of a special ferment called pepsin, 
which has no appreciable action upon the fatty or starchy matters 
of the food, but acts upon the fibrinous and albuminous tissues to 
render them soluble by converting them into soluble peptones and 
insoluble para-peptones. For the proper action of this ferment the 
solution must be acid and the temperature preserved at or near 100° 
Fahrenheit, which is the average temperature of the animal body, 
the ferment becoming ‘nactive at lower temperatures and being en- 
tirely destroyed at temperatures not very much higher. Natural 
digestion in the stomach, therefore, by dissolving the membranes 
constituting the walls of the fat cells sets free the contained fat, and 
this, as I understand it, is the precise function of the artificial diges- 
tion described in the third section. Care is taken not to exceed 103° 
Fahrenheit in the process, evidently because it was well known to 
Mege that the gastric juice had its maximum action at or about this 
temperature. 
Q. 7. What does Mege say is the effect produced upon the fat 
thus treated in artificial digestion as to the taste thereof. 
O61 A. Mege says of his product, “ This greasy matter must not 
have any taste of fat. It must, on the contrary, have the 
taste of molten butter.” It would seem, therefore, that the artificial 
digestive process employed by him did result in the production of 
a substance having the taste of butter; so that the product as well 
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as the process sustained his physiological theory of the similarity of 
the action in the two cases—i. ¢., the natural and artificial processes. 

Q. 8. I call your attention severally to Mege’s English patent in 
the exhibit marked “ Defendant’s Exhibit Mege English Patent,” 
and to Mege’s French patent in exhibit marked “ Defendant’s Ex- 
hibit Mege French Patent,” and to Mege’s Bavarian patent in the 
exhibit marked “ Defendant’s Exhibit Mege Bavarian Patent,” and 
to Mege Austrian patent in the exhibit marked “ Defendant’s Ex- 
hibit Mege’s Austrian Patent,” and to the translations of said French, 
Bavarian, and Austrian patents, exhibits in this case, and ask you 
whether you have examined said several patents and translations 
and understand the same. 

A. I have examined the said several patents referred to and the 
translations of the same and believe that I understand them. 

Q. 9. Please compare said American Mege patent, reissued letters 
patent No. 10137, with the said several foreign patents and state 
what conclusions, if any, you arrive at in making such comparison. 

A. I have compared the said patents together, and in my opin- 
ion they are essentially for the same invention. So far as my 
knowledge goes Mege made but one invention—i. ¢., the artificial 
production of butter from fat by producing the natural work pro- 

duced by the cow when it re-absorbs its fat in order to trans- 
562 form the same into butter. This, therefore, constituted the 
essential feature of the inventor—of Mege—as described in 
all the patents referred to. In this view of the case I am supported 
by the authority of Mege himself, who says in his affidavit accom- 
panying this original application for United States letters patent, 
and shown in the exhibit marked “ Defendant’s Exhibit File 
Wrapper and Contents and Specification Original Mege Patent,” as 
follows: 
= 
RePuBLIC OF FRANCE, |... 
City of Paris, ae 


I, Hippolyte Mege, being duly sworn, do depose and say that I 
am a citizen of France; that I am the inventor of the improvement 
in transforming animal fats into butter above referred to; that 
French letters patent were duly issued to me therefor on the 15th 
day of July, 1869; that I have caused the above application to be 
made for the issuance of letters patent of the United States for the 
said improvement, and that according to the best of my knowledge 
and belief the said invention and improvement has not been in 
public use in the United States for more than two years prior to the 
filing of my said application in the Patent Office:of the United 
States for letters patent of the United States for the said improve- 
ment. I make this statement conscientiously, believing the same to 
be true, and by virtue of the provisions of section 25 of the act of 
Congress of July 8, 1870, entitled “ An act to revise, consolidate, 
and amend the statutes relating to patents and copyrights,” and of 
rule 90 of the said Patent Office. 

H. MEGE. 
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563 Sworn to before me this 28th day of November, 1873. 
JOHN MEREDITH READ, Jr., 
U.S. Consul General. 


For example, the essential feature of his invention is described in 
the French patentas follows(I quote from the translation): “Artificial 
digestion.—This fat, from which all soluble animal matters have 
been removed, is mixed with artificial gastric juice (infusion of a 
pig's stomach in acidulated water) in sufficient quantity to immerse 
it, and the whole is kept at the temperature of the animal body until 
all the molten fat appears us a clear layer upon the surface. It is 
allowed to settle, and the sediment is submitted to another operation 
in order to extract all the fat, which in this case has no longer the 
animal odor, but the taste of delicate fat.” The product which is the 
final result of this process is thus described : “Another distinct pro- 
duct is obtained by this procedure destined to render great service 
to domestic economy, namely, the fatty body obtained as above, 
which consists, like butter, of margarine, oline, and a small amount 
of volatile oil. This fatty body, while pure, and has undergone no 
change by heat and chemical agents, is the fat which the cow re- 
absorbs in its organism to pass it through the milk gland. After 
this passage the fat is scarcely changed and becomes the variety of 
fat known as butter.” 


An adjournment was here taken to Friday, July 25, 1884, at 10 
o'clock a. m. 


’ Fripay, July 25th, 1884. 
Met as per adjournment. 
Present: As before. 


564 Answer to question 9 resumed: 
In the English patent the same feature is described as fol- 
lows: 

“ Artificial digestion. —This fat, deprived of all soluble animal mat- 
ters, is mixed with artificial gastric Juice (infusion of a pig’s stomach 
in acidulated water) in sufficient quantity to immerse it, and the 
whole is kept at the temperature of animal heat until all the dis- 
solved fat appears limpid on the surface. It is left to deposit, and 
the deposit is submitted to a new operation to extract all the fatty 
body, which in this case has no smell of animal fat and all the odor 
of the most delicate fattv body.” In regard to the product he says: 
“The combination of this process, with or without pressure, is natu- 
rally applicable to all suets(graisses en branches). Whatever suet be 
employed I obtain by this process a sort of white or slightly yellow 
lard of absolute purity and having an almond odor, bitherto un- 
known in animal fats.” He goes on: “ There is, besides, obtained by 
this process a distinct product destined to render great service in 
domestic economy. In fact, the fatty body obtained as above is com- 
vosed, like butter, of margarine, oline, and a little odoriferous oil. It 
is this fatty body, when it is pure, and which has experienced no 
modification, either by heat or by chemical agents, which the cow 
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re-absorbs into her economy in order to pass it into her mammal. 
After this passage the above fatty body is in fact scarcely modified 
and becomes the variety of fat called butter.” “It must not be for- 
gotten that pure yellow fat obtained by the process above described 
is nothing but butter in its primitive state.” 
The same feature of Mege’s invention I find described in 
565 the Austrian patent as follows (I quote from the transla- 
tion) “Artificial digestion.—This fat, from which all sol- 
uble animal substances have been removed, is mixed with artificial 
gastric juice (maceration of a pig’s stomach in acidulated water) in 
sufficient quantity to immerse it, and the mixture is kept at the tem- 
perature of the animal body until the fat appears in a clear layer on 
the surface. The mixture is allowed to settle, and the sediment is 
subjected to another operation in order to extract all fatty matter, 
which in this case has no longer the odor of animal fat, but the 
taste of the finest fat.” The product of this process is thus referred 
to: “This entire procedure, with or without pressure, can be em- 
ployed in the case of any fresh fat just taken from the animal. By 
means of the same I obtain partly solid, partly soft, white or faintly 
vellowish, perfectly pure fatty bodies, which have a faint flavor of 
almonds.” 

In the Bavarian patent the peculiar physiological feature of 
Mege’s invention is thus described (I quote from the translation) : 
“Artificial digestion.—This fat, now freed from all soluble animal 
substances, is mixed with artificial gastric juice (stomach of the pig 
or sheep in acidulated water) to the extent of immersing it com- 
pletely, or to a thousand kils. of fat, 300 kils. of water, 100 kils. of - 
bicarbonate of sodium, and two stomachs (pig or sheep) are added. 
This mixture is then kept at the temperature of the animal body (by 
means of steam-pipes or otherwise) until all the molten fat has been 
dissolved by the pepsin in the stomachs and appears in a clear layer 
onthesurface. It isallowed tosettle,and it is decanted and the process 
repeated in order to extract all the fatty constituents, which now 

have lost the odor of animal fat, but have obtained a partic-. 
566 ular taste.” The product of this process is thus described : 

“The entire procedure, with or without pressure, can be ap- 
plied to all crude fats. The white or faintly yellowish fat obtained 
by means of the described procedure is remarkably pure and has a 
taste of almonds, hitherto not known of any animal fat.” “ The 
pure fat, which has undergone no change by heat or chemical 
agents, is the same substance which the cow consumes in its organ- 
ism in order to have it pass through the udder in the form of milk, 
fat, or butter. The fat is therefore but butter in its original form.” 

From the above quotations it appears that the description of the 
artificial physiological process required in order to transform animal 
fat into butter, which, in my opinion, is the novel feature of Mege’s 
invention, isessentially the same in all these patents and does not 
differ materially from that given in the American patent. In all 
of them the process is called a process of digestion. In all of 
them gastric juice is made use of, chteined by macerating the stom- 
ach of a pig or sheep in acidulated water, the operation being con- 
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ducted at the temperature of the animal body as given in the foreign 
patents or at a temperature not exceeding 103° (which is essentially 
the same) in the American patent. The produ ct, after pressing out 
the stearine, is a soft fat, slightly yellowish in color, with no taste or 
smell of animal fat, but with a special order, differently described 
in the different foreign patents, and which is composed, as is dis- 
tinctly stated in the English patent and in the first American re- 
issue, to be composed, like butter, of oleine, margarine, and a little 
odoriferous oil. In this first reissue of the American patent Mege 
states as follows: “The oleomargarine thus produced is free from 

any disagreeable taste or odqr, and is suitable fur various culi- 
567 nary uses, and also for replacing olive oil in the manufacture 

of scraps, and also as a superior lubricator, etc. It is com- 
posed, like butter, of oliene, margarine, and a little odoriferous oil, 
and has not undergone any modification, either by excessive heat or 
chemical agents.” In the present reissue he speaks of the product 
of his artificial physiological process as follows: “ This greasy matter 
must not have any taste of fat. It must, on the contrary, have the 
taste of molten butter.” And again: “In all cases the oleomarga- 
rine is separated from the stearine when it is cold and passed to the 
cylinder, constituting, especially if its yellow color has been raised, 
a greasy matter of very good taste,and which may replace the 
butter in the kitchen, where it is employed under the name of mar- 
garine.” 

In my opinion, therefore, the process of artificial digestion, which 
is the Special distinguishing feature of Mege’s invention, together 
with the product which is produced by this process, is described in 
substantially the same terms in the foreign and American patents 
specified. | 

With reference to the subordinate processes associated with the 
fundamental processes of artificial digestion, they may be divided 
into two classes: Ist, those which relate to cleansing and commi- 
nuting the fat; and, 2nd, those which have reference to the separa- 
tion of the stearine. The first processes consist of essentially the 
same steps in all the patents, being as described in the first Ameri- 
can reissue as follows: “ The first step preparatory to the process of 
separation is to crush, grind, or disintegrate the fat by any suitable 
machinery, such as rollers or millstones, and to wash it by a stream 
of pure water, which may be poured on it while the act of disinte- 

grating it is being performed, until it is as free as possible of 
568 everything soluble or separable by water. The fat, bein 

thus thoroughly cleaned and disintegrated, may be subjected 
to artificial digestion.” 

The second class of processes, which have for their object the sep- 
aration of the stearine, may be divided into two stages, which are 
essentially the same in all the patents. ‘These are, first, the stage of 
crystallization, and, second, the stage of expression. In the first the 
product obtained by the artificial digestion is maintained at a tem- 
perature at which the stearine solidifies. In the second the entire 
mass is placed in cloths and submitted to pressure, by which the 
liquid portions are expressed, the more solid stearine remaining in 
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the cloth. In the first American reissue this stage of the process is 
thus described: “In this condition the process of separating the 
oleomargarine from the stearine is to be performed. This is done 
either by packing the purified fat in sacks of woolen or cotton cloth 
and subjecting them to pressure in a press, or by the use of a centrif- 
ugal machine such as is used for drving sugar. The effect pro- 
duced is that the oleomargarine practically separates from the stear- 
ine and flows out, leaving the stearine either in the sacks or in the 
centrifugal machine, as one or the other means are used.” 

In the present reissue this stage is thus referred to: In order to 
avoid the numerous inconveniences of the presses which have been 
hitherto used, he caused the mixture of stearine and oleomargarine 
to flow into a centrifugal machine called hydro-extractor. The 
greasy liquid passes through the cloth and the stearine is collected. 

Both classes of these subordinate processes are, therefore, essen- 
tially equivalent, the one to the other, in all the patents under con- 
sideration. ‘They are obvious applications of principles well known 
in the arts at the time of Mege’s invention for accomplishing the 

purposes specified. 
569 The other details of operation referred to in the patents are 
entirely collateral, and refer, for the most part, to the prepa- 
ration of the product for the market. 

For the reasons above given in detail, I conclude that the essen- 
tial process which constitutes Mege’s invention is the same in all 
these patents, so far as its special details are concerned, and that the 
product of this process is practically the same in them all. 


An adjournment was here taken to Saturday, July 26, at 10 o’clock 
a.m. 
Saturday, July 26, 1884—An adjournment was here taken to 
Monday, July 28, 1884, at 10 o’clock a. m. 
Monday, July 28, 1884, 10 o’clock a. m.—An adjournment was 
here taken to 2 o'clock p. m. 


Monpay, July 28—2 o'clock p. m. 


Met as per adjournment. 
Present: As before. 


GEORGE F. BARKER resumes his answer to question No. 9: 


By way of recapitulation I offer the following tabular comparison 
of these foreign and American .patents. It will be observed that 
the first process in the American patent, called “ neutralization of 
the ferments ” (and here I would state that the terms given are in all 
cases the headings of sections in the patents themselves), is peculiar 
to the American patent, simply because it provides an antiseptic 
treatment where the fat is not at once used after the death of the 
animal. In the foreign patents the fat must be used at once to 
obtain a good quality of product. In the American patent the fats 

are washed with an antiseptic solution and then crushed. 
570 Inthe foreign patents the processes of washing and crushing 
are included together in the first operation. The third oper- 


| 
, 


a 


THE FAIRBANK CANNING CO. 385 


ation, termed “ pressure” in the French, English, and Austrian pat- 
ents, includes the processes of cooling and crystallization, constituting 
the third operation of the Bavarian and the fourth of the American 
patent. The fifth process of the American patent, “separation of 
the stearine by centrifugal force,” is simply an equivalent for the 
press employed in the other patents. The fourth, fifth, and sixth 
operations of the French, English, and Austrian patents and the 
fifth and sixth of the Bavarian have reference to the preparation of 
special qualities of the product, and are therefore not referred to in 
the American patent. These special qualities are especially applica- 
ble for (I quote from the translation of the French patent), “ Ist, 
alimentation, replacing fats and lard ; 2d, the fabrication of toilet 
soaps of a superior quality; 3d, the fabrication of ordinary soaps 
to replace olive oil and get a larger yield; 4th, the lubrication of 
machinery. 


The table is as follows: 
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072 Q. 10. Are you familiar with the process employed by the 
defendant and set forth in the stipulation between the parties, 
dated Nov. 21st, 1883 ? 

A. I have read said stipulation, and am familiar with the processes 
employed by the defendant, as set forth in it. 

Q. 11. Have you personally visited their factory and witnessed the 
operation ? 

A. I have. 

Q. 12. Please compare said defendant’s process with the process 
set forth in said Mege reissued patent, No. 10137, and state the con- 
clusions at which vou arrive in nfaking said comparison and your 
reason for any opinion you may express. 

A. In my opinion, the process of the defendant, as set forth in the 
stipulation referred to and as witnessed by me in operation at their 
factory, is an entirely distinct process in its theory and its practice 
from the process set forth in the Mege patents, which constitutes the 
novel feature in his invention. My opinion is based upon the fol- 
lowing reasons : 

Ist. The process of the defendant makes use in the operation only 
of heat. 2d. The Mege patent makes use of a process termed “ arti- 
ficial digestion.” ‘These two processes are entirely distinct in their 
character, the process of Mege being practically inoperative at the 
temperature at which the process of the defendant is conducted. 
For example, in the process employed by the defendant the well- 
washed and finely divided fat is heated in a jacketed kettle, with 
constant agitation, up to a temperature varying from 120 to 130 
degrees Fahrenheit. At this temperature the fatiy matter is com- 

pletely liquefied and separated from the-membranes and cel- 
573 lular tissue, which fall to the bottom of the vessel, their sep- 

aration being facilitated by the addition of a small quantity 
of salt. The liquid fat is drawn off into other kettles at about the 
same or a little higher temperature, where a still further clarifica- 
tion takes place. When this operation is finished the fat is run into 
the coolers and allowed to remain at a temperature at which the 
more solid stearine will separate by crystallization ; the separation 
of the stearine from the still liquid oil is then effected by placing 
the mass in cloths andgsubmitting it to pressure. The sole agent 
employed in this process, therefore, is heat, and this agent has been 
in use for many years for accomplishing this result. 

In the Mege process, on the other hand, the use of temperature at 
all above that of the animal temperature is expressly prohibited. 
Mege himself lays great stress upon the fact that his process is essen- 
tially a physiological one and imitates artificially “the natural work 
that is performed by the cow.” An artificial gastric juice is pre- 
pared and the finely divided fat is submitted to its action “so that 
the heat does not exceed 103° Fahrenheit.” Salt is added toward the 
close of the process, the masses allowed to cool to the requisite tem- 
perature, and the solid stearine is separated from the liquid oil by a 
press or by the centrifugal. The: processes of washing, comminut- 
ing, solidification by cooling, and expression had long been known 
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in the arts at the time of Mege’s invention. The artificial digestion 
is, therefore, all that is novel and original in his process. 

My judgment is, therefore, that the process of Mege is, as he him- 
self says, not a modification of an old process (as the process of the 
defendant essentially is) but an essentially new, and therefore a dif- 

ferent, process. ' 
074 (). 13. What have you to say as to any possible allegation 
of the equivalency of the process of “ artificial digestion of 
fat with the rendering of fat by heat at a temperature ranging from 
120 to 130 degrees Fahrenheit ? 

A. As I understand the use of the word equivalent, one process 
to be equivalent to another must not only accomplish the same ob- 
ject as the other but must accomplish it substantially in the same 
way. In my judgment, the two processes referred to are not equiv- 
alents, Ist, because they do not produce the same identical product, 
and, 2d, because they do not produce their products in the same 
way. The object of the Mege process is to produce a product which 
must “have the taste of molten butter.” The object of the process 
employed by the defendant is to produce an odorless and flavorless 
fat. The process of the Mege patent is a digestive process and ac- 
complishes the removal of the membranes enclosing the fat by dis- 
solving them, as in natural digestion, the product of this digestion 
remaining in the fatty matter as separated. The process employed 
by the defendant does not essentially destroy the membranes and 
convert them into other products like the peptones and _ para-pep- 
tones produced by the Mege process, the action of heat in the de- 
fendant’s process being to set free the fatty matter from the cells 
either by the fracture of their walls or by the expansion of their 
contents, or both. 

The substances produced being markedly different and their pro- 
duction being accomplished in a different way, the processes them- 
selves are not, in my opinion, equivalent. 

Q. 13}. Are you acquainted with the two products, their character 

and characteristics—I refer to the product of the defendant’s 
575 process, on the one hand, and to the product of the patented 
process set forth in the Mege patent, on the other hand ? 

A. I am. 

Q. 14. Please state vour knowledge regarding these two products 
and their characteristics and any conclusions at which you may 
arrive from a comparison of the two. 

A. The product of the defendant’s process, as I have examined it, 
isa perfectly neutral fat, having neither odor nor flavor. Upon 
taking it to the mouth it has the well-known fatty feel upon the 
tongue. Before expression the presence of the stearine causes it to 
solidify more readily and it becomes sticky. -After the expression 
the oil is equally bland and neutral and equally devoid of taste or 
odor. 

The product of the Mege process before expression has a peculiar 
and very decided odor and taste resembling butter, which taste and 
odor are also retained in the product after separation from the mem- 
branes. ‘This flavor is decided, and is the exact taste referred to in 
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the present patent as “ the taste of molten butter.” My conclusion 
is that the products are quite different in their character, each being 
the product of a different process, specially adapted to the end de- 
steal by their different originators. 

Q. 15. Please state what opportunities you have had by which 
you have acquired your knowledge of the product of the defendant’s 
process, and also of the product of the process set forth in said Mege 
reissued patent No. 10137. 

A. My knowledge of the product produced by the process of the 

defendant is derived from an examination of said product at 
576 ~=their factory. My knowledge of the product of the process 
described in the said Mege patent is derived from an inspec- 
tion of the said product as prepared by myself, according to the 
specifications of said patent, Ist, in Philadelphia, in my own labo- 
ratory, and, 2nd, on a larger scale in the factory of the defendant. 

Q. 16. Give the number of pounds of raw fat employed by you in 
working the patented process in the two cases. 

A. In the laboratory experiment about 3} pounds of fat was 
employed; in the experiment at defendant’s anes about 150 
pounds. 

Q. 17. Please give in brief the process employed by you in the 
two cases, and the results observed by you. 

A. The process followed in botlr experiments was the same, and 
the products were similar in the two cases. The fresh fat was cut 
in slices and placed in water containing 15 per cent. of sea salt 
and 1 per cent. of sulphite of soda and allowed to remain for about 
4 hours in the laboratory experiment and about 10 hours in the 
factory experiment. The artificial gastric juice was made by taking 
half the stomach of a sheep (laboratory experiment) or half the 
stomach of a pig (factory experiment) well washed and macerating 
it in 3 litres of water, to which 30 grains of biphosphate of lime had 
been added. After about three hours the liquid was strained. This 
is the artificial gastric juice referred to in the patent. During the 
maceration the fat was finely crushed or hashed. It was then mixed 
with the necessary quantity of gastric juice and heated in a water 
bath, the temperature being slowly raised, but never allowed to ex- 
ceed 103° Fahrenheit. After one or two hours of treatinent the fat 
cells appeared to be completely broken down, and the mass ap- 

peared uniform (with the exception of the larger masses of 
577 animal tissue) and pasty or salvy in its consistence. No 

separation of liquid oil was observed in either experiment, 
although the temperature was carried nearly but not quite to 103° 
Fahrenheit. One per cent. of salt was then added to the mass; it 
was thoroughly stirred for 15 minutes and then allowed to cool. 
As already stated, the product, both before and after expression, had 
a decided odor and taste resembling that of butter. 


An adjournment was here taken to Tuesday, July 29, at 9.45 a. m. 
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Tuespay, July 29, 1884. 
Met pursuant to adjournment. 
Present: As before. 


Q. 18. Professor, are you acquainted with the French and German 
languages, and can you read and translate them into English ? 

A. Tam familiar with the French and German languages, and 
have been for the past 20 or 25 vears accustomed to read chemical, 
physical, and physiological papers in those languages and to trans- 
late them into English. While, therefore, I do not consider myself 
an expert in those languages, I believe that I understand them suf- 
ficiently well to be able to translate any scientific article written in 
them. 

(). 19. Please examine the several exhibits in this case—I refer to 
the copies of Mege’s French, Bavarian, and Austrian patents and the 
translation of the same in evidence—and state whether or not said 
translations are correct translations in each case. 

A. I have examined the said French, Austrian, and Bava- 
578 rian patents in the original, and have compared them with 
the translations of thesame. As a result of this examination, 

I believe that the said translations are correctly made. 


Counsel for defendant here offers in evidence a duly certified copy 
of the bill of complaint filed in the circuit court of the United States 
for the northern district of Illinois on the 22d day of August, A. D. 
1876, in the caazse wherein The United States Dairy Company was 
complainant and N. K. Fairbank et al. were defendants, said bill of 
complaint being brought for an aileged infringement of Mege’s 
American patent, reissue No. 5868, in evidence in this case, being a 
reissue of the original patent granted to Mege, and of which the pat- 
ent as set forth in the bill of complaint in the present case is a re- 
issue, and in particular to the following passages from said bill of 
complaint: “ And thereupon your orators complain and say that 
before the year 1869 Hippolyte Mege, of Paris, France, discovered 
that a substance substantially identical with true butter might be 
extracted from the fats of kine or other animals, and, having re- 
duced the same to practice, took patents for the same invention in 
France and England in the year 1869.” 

Also: “And your orators further show unto your honors that the 
said Hippolyte Mege * * * did,on the first of November, 1873, 
apply to the Patent Office for a patent for his said invention, and 
such proceedings were had that on the 30th of December, 1873, let- 
ters patent of the United States were issued to him for his said in- 
vention so made by him before the year 1869 and patented by him 

in that year in England and France, the said invention not 
579 having been introduced into public use in the United States 
for more than two years prior to his said application.” 

Attention is also called to the abstracts of title included in the file 
wrapper aad contents of the reissued patents in evidence in this case 
and to the allegations of title in the bill of complaint in this cause. 
The notary is requested to mark said bill of complaint “ Defendant’s 


THE FAIRBANK CANNING CO. 391 


Exhibit Bill of Complaint, United States Dairy Co. vs. N. K. Fair- 
bank et al.” 

Complainants’ counsel objects to the above and foregoing docu- 
ments and all quotations therefrom as wholly irrelevant, incompe- 
tent, and immaterial. 

The stipulation between the parties relating to the process worked 
by the defendants is as follows: 


United States Circuit Court, Northern District of Illinois. 


THE CoMMERCIAL MANUFACTURING ComMPANY, Consol- 


— al. In Equity. 
FAIRBANK CANNING COMPANY. J 


It is hereby stipulated by and between the parties to the above- 
entitled cause, represented by their respective counsel, and for the 
purpose of expediting the preparation and hearing of the above 
cause, as follows: 

That the defendant, in its factory, first runs the fresh beef 

580 fat, which has been packed with ice during the precedin 
night, through a hasher, where it is thoroughly ve 
and is comminuted, and then melts the hashed fat in a jacketed 
kettle at a temperature ranging from one hundred and twenty de- 
grees to one hundred and thirty degrees Fahrenheit, the fat being 
thoroughly agitated by mechanical stirrers while melting and salt 
being mixed with the fat while it enters the kettles, and then, when 
settled, the melted fat is drawn off into other kettles, when the tem- 
. perature is raised about five degrees and maintained about three 
hours, when the fat is put into seeders, which are kept in a room at 
a temperature of eighty-four to eighty-six degrees until it granulates 
and thickens. Then the stock is put into cloths holding three 
— each in a flat cake seven by ten inches and one inch thick. 
vight of these are placed on an iron plate and then an iron plate in 
alternation to seventy-five rows of cakes and plates and put into a 
press. ‘Then the oil is squeezed out by pressure in the press and 
runs into a tank, from which it is pumped through pipes into a 
kettle in the same room and temperature, where it remains several 

hours and is run into tierces. 

This stipulation does not prevent the consideration or introduc- 
tion of evidence by either party relating to the subject-matter thereof 
not inconsistent with the contents hereof. 

That the complainants are to finish and complete at once 

581 and at this sitting in New York all their testimony, prima 
facie, and that the defendant is to use its best effort and en- 
deavor to put in and complete its rebuttal within sixty days there- 


atter. 
OFFIELD & TOWLE, 
Compl'ts’ Sol’rs. 
HILL & DIXON, 
Def’t's Sol’rs. 
New York, Nov. 21st, 1883. 
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Cross-examination by C. K. Orrigevp, Esq.: 

C. Q. 20. Professor, have you been continuously prof. of, physics 
at the University of Pennsylvania since the year 1875? 

A. I have. 

C. Q. 21. Is it claimed by you that there is anything in this fact 
which assists in any manner or prepares you for the testimony and 
opinions which you have given in your deposition over and above 
the knowledge which you would have had during that time if you 
had been professor of botany, geology, or astronomy in the Uni- 
versity of Pennsylvania since 1873? 

A. In so far as the fundamental processes are concerned which are 
mainly chemical and physiological, my physical studies have not 
directly assisted in their investigation, but in reference to many ad- 
juncts of the processes which are mechanical I believe my know- 
ledge of physics has been of service in enabling me to understand 
them. ‘The question of temperature, too, which I understand to be 
a fundamental one in these processes, is not a chemical but a physical 
question. 

C. Q. 22. Have you claimed for yourself or considered your- 

582 self for the last eight or nine years a standard authority in 

physiological chemistry in comparison with your associates, 

tne distinguished chemists of this country, who have made a spe- 

cialty and study in this particular direction during that length of 
time ? 

A. I have been for the whole of this time the chemical editor of 
the American Journal of Science, which is the leading scientific 
journal in this country. I have continued to take all the chemical 
journals which I took while in New Haven, and have made almost 
monthly abstracts from these in the department of physical, general, 
inorganic and organic, and physiological chemistry from the said 
journals. The question embarrasses me when it asks me to make a 
comparison, as | understand it to do, between myself and other 
physiological chemists. I am willing only to say, therefore, that I 
cousider myself competent to express an opinion as an expert upon 
questions of this sort. 

(.(.25. Your communications tothe American Journal of Science, 
as editor, have been confined almost entirely in subject-matter to 
what I will call mineral chemistry, and if you have during that 
time published in that journal any theories of yourown, or discussed 
therein questions relating to physiological chemistry, please desig- 
nate and identify the journals in which said communications were 
published. 

A. On the contrary, my belief is that the majority of such ab- 
stracts as I have published in the American Journal of Science, as 
chemical editor, have been abstracts of papers in organic and physio- 
logical chemistry. Within the time specified, however, I have made 
no original researches in physiological chemistry, and have of course 

published none. 
583 C. Q. 24. The text book of which vou speak as being the 
author of on chemistry in 1870 was a text book which treated 
exclusively of mineral or inorganic chemistry, was it not ? 


a 
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A. It was not. It consisted of two portions, the first of which was 
entitled “ Theoretical Chemistry.” This part was written for the 
purpose of showing that the philosophy of chemistry, which up to 
that time had differed for organic and inorganic chemistry, was 
identically the same for both, so that the student studying the prin- 
ciples of chemical theory from this part of the book would be able 
to apply these principles to the constitution of organic as well as in- 
organic compounds. This theoretical part was intended equally as 
an introduction to the three parts of the book waich were to follow 
it. The first, on inorganic chemistry, has been published; the others, 
upon organic and physiological chemistry, respectively, have not 
yet been prepared. 

C. Q. 25. I see that you state that you were professor of physiolog- 
ical chemistry and toxicology in the medical department of Yale 
College from 1867 to 1873. Do you wish to be understood that there 
was anything in your duties or labors arising out of this professor- 
ship during that time which qualifies you materially in the partic- 
ular line of knowledge or study concerning which you then held 
your professorship ? 

A. | utterly fail to understand the meaning of the question. 

C. Q. 26. I mean that if I understand the character and standing 
of the medical college or medical department of Yale College that 
it has no character and standing as a medical institution as would 
give any weight to the opinion of any professor of plysiological 

chemistry in that medical school simply from the fact of that 
584 professorship alone, and my question was intended, in a little 
more modest manner, to ascertain your opinion of that fact. 

A. Yale College, as an institution of learning, cannot have her 
reputation strengthened by any opinion of mine nor injured by any 
insinuations of counsel. My judgmeut is, unequivocally, that the 
medical department of Yale College is equal to the other depart- 
ments of the said institution in the character of the men who are 
connected with it and the kind of instruction which they give. It 
is true that the number of students enrolled there is stall, but in 
the character of the work done l am of the opinion that its standing 
is easily among the first six or eight of the leading medical colleges 
of the country. 

But the question seems to me irrelevant. <A professor in an insti- 
tution cannot, in my judgment, be discredited by the character of 
the institution with which he is connected, if this should happen 
to be of low standing, nor, on the other hand, can he be made com- 
petent by being connected with institutions of high grade. [ff he is 
himself competent his work will rest upon that basis, and his au- 
thority will be recognized for that reason. 


Recess until 2 o'clock. 


C. Q. 27. When did you first become familiar with the invention 
or discovery consisting of the process and the product of Hippolyte 
Mege as patented in this country in December, 18737 

A. I first became acquainted with tlhe process known as the Mege 
process in 1872. 
0U—2593 
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C. Q. 28. My question was, or intended to be, where you first be- 
‘ame acquainted with the Mege 1573 United States patent. 
OSD A. I first saw the Mege patent, No. 146,012, which I sup- 
pose to be the patent referred to in the question, in the winter 
of 1882-"3—I think in January, 1855. 
C. Q. 29. Do you knew Mr. James Wilson, of New York ? 
A. I do not. 
C. Q. 30. Do you know the United States Dairy Company of New {- 
York, one of the former owners of the Mege patent sued upon in | 


oe “eo <e..cs@ees 


this case? 
A. | know that there is or was such a company, but I do not ( 
know personally any of its officers or employees. 

C. Q. 31. In the year 1880, or prior to that year, did you visit in / 

New York city and inspect the works of that company in their 
manufacture of oleomargarine under the Mege patent ? 

A. In 1880, I think in May, | visited works said to belong to the 
Commercial Manufacturing Company, in New York, where I wit- 
nessed the operation employed by them for the production of butter | 
by the oleomargarine process. 

C. Q. 32. That was the Commercial Manufacturing Company of 
New York, the complainant in this suit, was it not? 

A. I do not know. 

C. Q. 33. You do know, however, do you not, that the Commercial | 
Manufacturing Company, whose works you visited i May, 1880, ) 
were wanufacturing their product under the Mege patent? 

A. I was so informed at the time; but the process, as I witnessed 
it there, was not the process referred to in the Mege patent No. , 
146,012, which is the patent specified in cross-question 28 and the | 
answer thereto. 

C. Q. 34. Will you please state, itemized and in detail, 
586 what the process was which you witnessed and inspected at f 
the works of the Commercial Manufacturing Company in the 
spring of 1880, and what was the resulting product therefrom, as b 
you then understood it? | 


Objected to as immaterial, irrelevant, and incompetent, and atten- 
tion is called to the fact that the complainant in this cause is not 
the Commercial Manufacturing Company, but is another company, t 
incorporated under the title * The Commercial Manufacturing Com- Y 
pany, Consolidated.” 

Complainants’ counsel also cal!s attention to the fact that the com- 
plainagpt in this case is the Commercial Manufactaring Company - 
testified to by the witness. 

Counsel for defendant calls upon counsel for complainants to offer 
some proof of his allegation when opportunity shall oceur. 


A. The fat, as received from the slaughter-houses, I saw washed, 
hashed, heated In a rendering kettle until the membranes were sepa- 
rated, the liquid fat upon the surface drawn off into settling kettles, 
and subsequently drawn from these into coolers kept in a room of 
constant temperature. The fatty matter was subsequently expressed, 
the liquid portions being put into a churn and agitated, as I was 
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told, with milk and a little coloring matter. After thoroughly 
emulsionizing, the product was run out upon pounded ice until cool, 
allowed to stand over nieht, and packed for sale as butterine. 
C. Q. 35. As I understand you, that part of the process described, 
which you saw personally and aetually inspected, ceased upon 
5387 =the extraction or pressing of the product—that is, you did 
not personally inspect any admixture of the butter or beef 
oil with milk by churning, and its subsequent treatment by ice. Is 
that correct? 


Same objection. 


A. It is not. I should have said that I witnessed the entire pro- 
cess in its several stages, including that of churning, and intend 
it to be so understood in my former answer. I did not, however, 
of course, witness each operation performed upon identically the 
sume sample of fat, but the processes were all in operation simul- 
taneously, or nearly so, during the time that I spent at the factory. 

C. Q. 36. The kettle which you designated a rendering kettle at 
the Commercial Company’s works was a jacketed kettle, was it not, 
that is heated indirectly by steam or water? 


Same objection. 


A. It was. 

C. Q. 37. The fat which you speak of going into the kettle as 
hashed was exceedingly fine comminuted fat, almost pasty or pulpy 
in its composition, was it not, in the Commercial Company’s works? 


Same objection. 


A. My recollection is that it was not. I remember being some- 
what surprised that the hashed fragments were so large. 

C. Q. 38. Do you remember at what temperature this hashed fat, 
as you term it, was melted in those jacketed kettles at the Com- 
mercial Company’s works” 

Same objection 


A. I do not. I did not take the temperature myself, and was 
informed in a general way, as I recollect the matter, that it was 
about 130° Fahrenheit. 
588 I should like to state that the object for which I visited 
the factory was not for the purpose of crucially examining 
the process of the product, but for the purpose of satisfying my- 
self as to the cleanliness of the operations and the wholesomeness 
of the product. 
C. Q. 39. Do you remember that sea salt was sprinkled in those 
jacketed and melting kettles at the Commercial Company’s during 
the melting of the fat? 


Same objection. 
A. I do not. I did not see it used nor was I informed upon 


that point. 
C. Q. 40. Do you remember that the fat in those jacketed kettles 
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of the Commercial Company were constantly stirred and agitated 
while melting? 
Same objection. 


A. I do. 

C.Q. 41. Did you taste this melted fat and smell it and handle 
it in the Commercial Company’s works when drawn off from the 
melting kettles into the settling kettles or when in the coolers ? 


Same objection. 


A. I do not recollect to have tasted it until after it was ex- 
pressed. 

©. Q. 42. Do you mean by being expressed that the product at 
the Commercial Company’s works was taken from the seeders or 
coolers in a room of constant temperature and placed in cloths in 
the same room and then subjected to the operations of a press in 


. 


that same room to separate the oil from the stearine? 


Same objection, and also because the subject was not inquired 

into upon the direct examination; and counsel for com- 

589 ~— plainants is hereby notified that as to this subject and as to 

all matter relating to the operations of said Commercial 

Manufacturing Company he will be regarded as having made the 

witness his own, and under the rule will be bound by the answers 
and not be permitted to contradict or controvert the same. 


A. I do, either in the same room or an adjoining one. 

C. Q. 45. Do you remember the temperature of the room in which 
these settling kettles and coolers and presses were kept, at the Com- 
mercial Manufacturing Company's works, in 1880? 


Last objection repeated. 


A. I did not observe the temperature myself, but was told that 
the temperature was such as to allow the stearine to separate in the 
solid form, while the oleine and palmitine remained liquid. 

C. Q. 44. Did you have any difficulty in the spring of 1SSO in ree- 
ognizing In the warm oil as it flowed from the presses of the Com- 
mercial Manuiacturing Company the taste of molten butter, and in 
appreciating and recognizing the absence of the taste of fat in that 
oil ? 

Same objection. 


A. On the contrary, my attention was distinetly called, as I re- 
member, to the perfect neutrality of the fat, and my own experience 
showed it to be nearly or quite odorless and tasteless. It certainly 
did not suggest to me the taste of molten butter. 

C. Q. 45. How long has it been since you tasted molten butter, if 
you can recollect ? 

A. About a month ago. 
590 C. Q. 46. I mean prior, say, to your retainer in this case 
and without reference to any experiments made herein ? 

A. I cannot say, as [am not in the habit of entering in my diary 
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when I use molten butter for food, as | am fond of doing. I use it 
as a dressing on various vegetables and use it frequently upon my 
table. 

C. Q. 47. Do you think that the ordinary consumer would distin- 
guish any appreciable difference between the molten oil as it flowed 
from the presses of the Commercial Company and a good quality of 
molten butter unsalted ? 


Same objection. 


A. I do not know what the ordinary consumer would do, but I 
think he should be able to make the distinction. 

C. Q. 48. Did you, after your personal inspection and examina- 
tion of the process and product of the Commercial Company, write 
an opinion concerning that product, either to that company or the 
United States Dairy Company, with which it was consolidated ? 


Same objection. 


A. I did. 
C.Q. 49. If you have no objection. please state whether you were 
paid for that opinion and how much ? 


Same objection. 


A. I received a fee for my services at that time, only a part of 
which was intended as compensation for the certificate referred to. 
I am not able to say how much of the amount received was for the 
certificate, as the certificate was not charged for separately. 

C. Q. 50. Was this fee paid you by the Commercial Manufactur- 

ing Company ; and, if so, what was the fee paid, and was not 
591 the remainder of the fee intended as a retainer on behalf of 

the company over and above the amount charged for your 
opinion or certificate ? 


Same objection. 


A. The fee for the service referred to in [880 was not paid until 
nearly or quite two years afterward. By whom it was paid I do not 
now recollect and cannot tell without referring to the letter in which 
the check was enclosed, changes having taken place, as I understood, 
in the organization of the company during the interval. The 
amount received was two hundred dollars. No part of this sum 
obviously could have been paid as a retainer. I received a separate 
retaining fee, which came, as I understood, from the United States 
Dairy Company, prior to my visit to the Commercial Company’s 
factory. 

C. Q. 51. This retaining fee was under the Hippolyte Mege patent 
in this country, was it not? 


Same objection. 


A. The history of the transaction, as I recall it, is as follows: Dr. 
Mott, of New York, inquired of me by letter if I would visit the 
works of the company in New York and witness the process and 
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examine the product there made, and give a certificate as to the 
wholesomeness of this product and the cleanliness of its manufact- 
ture. [I understood that he acted for the United States Dairy Com- 
pany. Upon replying in the affirmative, he sent me a retainer and 
intimated that they would need my services in a suit soon to be 
brought by that company. I went to New York at the time ap- 
pointed to examine the process and the product, and gave the cer- 
tificate which he asked for. Nothing was said to me at that time 
about the patents held by the company, and I heard nothing more 
of the matter for nearly two years, when I requested that our 
592 account might be closed, and it was ciosed by the payment 
of the $200.00 referred to. I have had no farther communi- 
cation from any of the parties in question since that time. The 
reason for closing the account was twofold: First, the United 
States Dairy Co. had passed out of existence, as I was informed : 
and, second, the particular suit for which I was retained, as | was 
afterwards informed, had been concluded. As I had been informed 
by the counsel for the company that the retainer in question was 
for that particular suit, the relations between myself and the com- 
pany ceased upon the closing of the account. 
C. Q. 52. Who was the counsel for the company who gave you 
this last information ? 


Same objection. 


“ George Harding, of Philadelphia. 
' Q. 53. Please state the amount of the retaining fee paid you by 
Doe tor Mott in behalf of the United States Dairy Company, and 
when it was paid. 


Same objection. 


A. $250.00. I do not remember the exact date. I think it was in 
April or May, in 1880. 

C. Q. 54. Did you not understand -perfect!y well when Dr. Mott 
sent you that retainer in behalf of the United States Dairy Com- 
pany that it was a retainer under the Hippolyte Mege patent, and 
that such company had no other foundation or background than 
such patent, and that the litigation or suits which the United States 
Dairy Company were to bring were founded solely upon the Mege 
patents? 


Same objection. 


A. I had a general knowledge of the fact that the Mege 

593 patent was owned or controlled by the United States Dairy 
Company, though this fact was never officially stated to me 

by any one connected with that company. From my previous 
knowledge of Mege’s invention [ assumed that the Mege patent, 
under which any suit would be brought, would be the patent em- 
bodying what [ understood to be the peculiar feature of Mege’s in- 
vention, namely, artificial digestion. The process which | witnessed 
at the works of the Commercial Manufacturing Company was ob- 
viously not this process, and I assumed, without asking the distinct 
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question, that the company, for reasons best known to themselves, 
had chosen to work the process which | witnessed in place of 
the process of artificial digestion described in the original Mege pat- 
ent, No. 146,012. The first two reissues of that patent, which have 
since been held, as I am informed, to be null and void, I did not 
know the existence of at the time of my visit to the factory. 

(©. Q. 55. Did you ever make more than one visit to the factory, 
either of the United States Dairy Company or the Commercial Man- 
ufacturing Company, and was this visit the one upon which your 
certificate or opinion was founded ? 


Same objection. : 


A. The only visit which I made to the factory was the one already 
described, in May, 1880. I found my opinion of the process in use 
there upon the examination which | made at that time. 

C. Q. 56. There has been introduced into this record and testified 
to as correct a copy of a letter professed to have been written by 
you March 22, 1880, and addressed to the United States Dairy Com- 

pany, in which you state, referring to the Mege patent, that 
594. “the butterine prepared under the inventor’s patent is there- 

fore, in my opinion, quite as valuable a nutritive agent as 
butter itself. In practice the process of manufacture, as I have wit- 
nessed it, is conducted with care and great cleanliness.” Is the pro- 
cess of manufacture which you refer to in this quotation the process 
of manufacture that you witnessed at the Commercial Company’s 
works as you have delineated ? 


Same objection. 


A. As I have no copy of that letter by me [ cannot vouch for its 
correctness and its agreement with the original. Assuming, how- 
ever, the quotation to be correct, the process referred to in it is the 
process which I witnessed in operation at the Commercial Manu- 
facturing Company’s factory. I was informed that this process was 
the process of Mege, and although I know that the fundamental 
feature of his original invention was the process of artificial diges- 
tion, and although I recognized that this process of artificial diges- 
tion was not employed at that time in the factory of the Commer- 
cial Manufacturing Company, I was ied to infer that the process 
then employed at that factory was a modified form of the invention 
still called by the name of Mege, perhaps because butter was its final 
product. Subsequently, upon more closely examining the question, 
1 was led to the conclusion that the proeess in operation at the works 
which I witnessed was not in accordance either with the original 
Mege patent or with the last reissue thereof, the reissue upon which 
the present suit is brought. So far, therefore, as the statement in 
the question, “the butterine prepared under the inventor’s patent,” 
assumes that the patent referred to is the original patent of Mege, 
No. 146,012, it is an error founded upon misinformation, as I have 

subsequently learned. So far as the statement quoted is in- 
595 tended to endorse the product of that factory as to its whole- 
someness I am still of the same opinion. 
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C.Q. 57. You have volunteered an elaborate and extensive de- 
fense in answer to a question which called for no such reply; but I 
will ask you now if you have any other way of reconciling the fact 
other than volunteered in your last answer explaining why, in the 
year 1880, while you were under the retainer under the Mege patent 
in behalf of the United States Dairy Company, you certified that you 
witnessed the production and preparation and the process of manu- 
facture under the Mege patent, and that it was conducted with great 
care and cleanliness at the works of the Commercial Manufacturing 
Company, while now, under a retainer as against the patent, you 
testify that the process of manufacture which you have witnessed 
was not conducted under the Mege patent at all. 


Same objection. 


A. I was informed, as I have already stated, and at that time be- 
lieved that the process which I witnessed at the Commercial Manu- 
facturing Company’s works was a modified Mege process. No copies 
of these patents had been furnished me, and I had at that time never 
seen them. No suit was at that time pending, so far as I under- 
stood. No conference was ever had with me as to the questions in- 
volved ; but, on the other hand, I was distinetly informed that at 
the proper time I would be requested to examine the matter pre- 
paratory to testifying. As the sole object for which I visited the 
works of the Commercial Company was to ascertain the cleanliness 
with which the process was conducted and the consequent whole- 
someness of the product, as I have already stated, preparatory to 

writing a letter upon the subject, | deemed it necessary and 
56 desirable to confine my attention to the particular questions 

involved. Ilad 1 known what I now believe, that the term 
Mege patents have reference only to those in which artificial digestion 
is used, I should have worded the letter so as to indorse the product 
of the factory without asserting anything of the origin of the process 
employed. If entirely fail to see any discrepancy in opinion between 
the opinion which I beld in 1580 and the opinion which I now hold 
in regard to the cleanliness with which the process was conducted 
and the wholesomeness of the product. The only difference which 
exists Is one of fact. I supposed the process which | witnessed was 
covered by a Mege patent. I now know that this is not the fact. 

C. Q. 538. You have stated that the $200.00 paid you was only in 
part for your inspection of the process of the Mege patent at the 
Commercial Company's works. Will you please state the services 
performed, and when they were performed, which represent the re- 
maining portion of the $200.00? 


Same objection. 


A. Will the counsel for complainants please quote the exact lan- - 


guage in which any such statement was made ? 

C. Q. 59. You state, in answer to C. Q. 49, referring to the services 
evidenced by your deposition and letter, “only a part of which was 
compensation for the certificate referred to,” and you afterward iden- 
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tified the sum as $200. What I wish to know is what services rep- 
resent or absorb the remainder of the $200. 

A. Your quo‘ation is correct. I did say that a part of the $200 
was compensation for the certificate, but I did not say that a part 

was paid for my inspection of the process of the Mege patent 
597 at the Commercial Company’s works. I now, however, state 

that the $200 was received for professional services, includin 
expenses in examining the process and product at the time meatal 
and in furnishing the opinion. 

C. Q. 60. Did you ever write or give an opinion for the United 
States Dairy Company with the Mege patent before you, analyzing 
the invention therein expressed and recognizing the process and pro- 
duct of Commercial Company as substantially the same thing as 
the Mege patent ? 


Same objection. 


A.I have no recollection of ever writing or giving such an 
opinion. 


An adjournment Was here taken to Wednesday, July 30, 1884, at 
10 o’clock a. m. 


Wepnespay, July 30, 1884—10 o’clock a. m. 
Met pursuant to adjournment. 
Present: As before. 


C.Q. 61. When you say, Professor, that you “closed your ac- 
count ” with the Commercial Company or U..S. Dairy Co. what do 
you mean by that expression, and what act does it represent upon 
your part? 

A. I used: the expression in the ordinary commercial sense. As 
I understand it, an account is open so long as a balance remains on 
the debit or credit side of the account. When this balance is can- 
— in any way the account is said to be balanced or closed. 

'. Q. 62. Did you notify either the Commercial. Company or the 
Pin company that you had closed your account with them ? 

A. I notified them that a balance remained to my credit, 

598 and when they sent me a check for that balance it was equiva- 

lent, as I- understand the practice in commercial transactions, 

to a closing of the account on their part as well as mine. However, 

I corresponded upon the subject with Mr. Harding, notifying him 

that I considered the retainer, which was a retainer fora special 

cause, to have expired, leaving me entirely free. 1 speak, of course, 

from recollection, the original papers being in Philadelphia. 

C. Q. 68. What was the date of this correspondence with Mr. 
Harding, and were all your communications in writing ? 

A. J] do not remember the exact date, but it was not far from the 
time when the account was closed. A part of the communication 
with Mr. Harding was by letter and a part verbal. 

C. Q. 64. At the date of the patent to Hippolyte Mege in the 
United States, in December, 1873, ice was a well-known equivalent 
ol—253 
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at that time with sea salt and sulphite of soda in the neutralization 
of the ferments of the fat, was it not? 

A. Both were known at that time to hinder the process of fer-- 
mentation. Using the word equivalent in the sense in which I de- 
fined it in my answer to direct question 18, my judgment is that 
these different processes would scarcely be called exact equivalents. 

C. Q. 65. But both sea salt and sulphite of soda and ice, or a 
temperature greatly reduced by means of ic , have been employed 
interchangeably for many years prior to 1575 in the neutralization 
of the ferments of fats, had they not, the use of the one or the other 
depending upon geographical position, convenience, or cheapness? 

[Is not this correct ? 
O99 A. I believe that they had. 
C. Q. 66. Artificial gastric juice was an old and well-known 
composition or product for many years prior to 1873, was It not”? 

A. Artificial gastric juice in general ; yes. 

C. Q. 67. In your opinion did the artificial gastric juice mentioned 
in the third section of the Mege patent sued upon have any other 
object, purpose, or effect than of assisting, in case the crushing and 
grinding had not accomplished that object, in liberating the oil 
globules from their cells upon the application of a low degree of 
heat? 

A. The object of the artificial gastric juice mentioned in the sec- 
tion referred to is stated in the patent itself to be the production of 
an artificial digestion, “ artificially producing thé natural work which 
is performed by the cow when it re-absorbs its fat in order to trans- 
form the same into butter.” In natural digestion it is understood 
that the natural gastric juice has for one of its functions the libera- 
tion of the oil globules, as stated in the question. My opinion is, 
however, that in addition to this action it has others, which Mege 
regarded of value in the preparation of butter, which lead him to 
prefer this process for separating the fatty matter to others previously 
known. 

C. Q. 68. Please state what other object, in your opinion, the pat- 
entee had in the employment of this gastric jusice except to assist in 
the liberation of the fatty globules from their cells in case the cellu- 
lar tissue had not been sufficiently weakened or destroyed by the 
other process to that end contained in his patent. 

A. The object which the patentee had in view was the pro- 
G00 duction of butter, as he states in his specification. The natural 
fat of the animal, the crude material which he uses in his 
process, is not butter. He applies his process of artificial digestion 
to such fat and produces a product which must, according to his 
patent, have the taste of molten butter, and which (I quote from the 
first reissue of the Mege patent) “ is composed, like butter, of oleine, 
margarine, and a little odoriferous oil.” In answer to the question, 
therefore, my opinion is that the patentee used the process of artifi- 
cial digestion, not only for the purpose of setting free the fatty mat- 
ter, but also for the purpose of producing the butter taste. 

CU. Q. 69. The patentee mentions two kinds of butter which are to 

be produced, one of which he terms “ margarine” and the other 
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“more perfect butter.” and in his claim he claims the improved 
material herein described produced by treating animal fat so as to 
remove the tissues and other portions named with or without the 
addition of substances to change the flavor, consistency, or color, as 
set forth. Which of the two classes of butter or of the two kinds of 
improved material do you now think the patentee had in view in the 
use of gastric juice, so far as any element of taste or flavor in the 
com position of the product is concerned ? 

A. Both kinds of product are called butter, as the question cor- 
rectly states. Tio the second of these products he gives the name 
“more perfect butter.” The process by which the butter of the first 
part of the patent is converted into the more perfect butter by a sub- 
sequent process, not involved, as I understand it, in the present issue, 
is essentially a process of emulsionization. It is to the first product 

that Mege refers in his patent which must have “the taste of 
601 molten butter” and which “ is composed, like butter, of oleine, 

margarine, and a little odoriferous oil.” The object of the 
process of artificial digestion, as I understand it, is to produce this 
butter taste, the main object of the subsequent process by which the 
more perfect butter is made being to improve its physical consist- 
encv without materially altering its chemical constitution other 
than is accomplished by the addition of cream. My judgment is 
therefore that the patentee intended to claim the butter produced 
by the physiological process of artificial digestion, and also the 
“ more perfect butter” produced from this by mammary treatment. 

C. Q. 70. In your answer to direct question 6, when testifying in 
relation to this artificial gastric juice and its relation to section 3 
of the Mege patent, you testify as follows, as to the function of this 
gastric juice in the third section of that patent: “ By dissolving the 
membranes constituting the walls of the fat cells set free, the con- 
tained fat, and this, as 1 understand it, is the precise funetion of the 
artificial digestion described in the third section.” You now state 
that * The object of the process of artificial digestion, as I understand 
it, is to produce this butter taste.” I will ask you now to explain to 
the court, to obviate any impression the court might receive to the 
effect that the necessities of a patent case can, at any time, alter a 
scientific fact, how it is that in one part of your deposition you can 
testify that the precise function of this artificial digestion is the re- 
leasing of the fat from the cells, and how, in another part of vour 
deposition, you can testify that the function of this artificial diges- 
tion is to produce the butter taste ? 

A. Nothing seems to me easier. I fail entirely to see any contra- 

diction in opinion as expressed in the passage quoted, and 
602 Iam sure the court will receive no impression that the neces- 
sities of this patent case have in the least altered or tended 
to alter the facts of science. The function of the gastric juice is 
twofold: The first is to diksolve the membranes; the second is 
to produce the taste of butter. Both of these functions being, in my 


judgment, positive are precise, though the former of them would 


appear to be of more iiiportance in the general theory of digestion 
than the latter. Further, it will be ovserved that the complete 
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statement in answer to the 6th direct question is as follows: “Nat- 
ural digestion in the stomach, therefore, by dissolving the mem- 
branes constituting the walls of the fat cells, sets free the contained 
fat, and this, as I understand it, is the precise function of the arti- 
ficial digestion described in the third section.” This statement evi- 
dently means that the precise function which is performed by the 
gastric juice in natural digestion is also the precise function per- 
formed in the artificial physiological process termed “ concentrated 
digestion ” in the present reissue; but [ fail to find the statement 
there or elsewhere that this is its only function. 

C. Q. 71. Is this the extent of the explanation called for in the 
last answer ? 

A. In my judgment, it is. There being no discrepancy of fact or 
opinion that I perceive, | see not how [ can explain any. 

C. Q. 72. In your answer to direct interrogatory 6 you state that 
gastric juice “has no appreciable action upon the fatty or starchy 
matters of the food, but acts upon the fibrinous and aibuminous 
tissues to render them soluble by converting them into soluble pep- 
tones and insoluble para-peptones.” Have I stated you correctly ? 

A. You have. 
603 C.q. 73. Will you please state to the court whether, in 
your opinion, soluble peptones and insoluble para-peptones 
have anything to do with the taste of butter? 

A. Ido not know. They may have and they may not have. I 
have made no experiments to answer this question, and my reading 
has given me no information upon the subject. 

C. Q. 74. But you do know that one of the objects of the Mege 
patent sued upon was to completely and entirely remove all the tis- 
sues which enclose the fatty globules, do you not? 

A. What IT know of the Mege patent sued upon is contained in 
that patent itself. So far as I understand the point of the question, 
if the objects of the Mege patent stated in the question are contained 
in that patent I believe that I know them. 

C. QQ. 75. When was it that you personally visited the factory of 
these defendants and witnessed the process employed by them, as set 
forth in the stipulation between the parties dated Nov. 21, 1883? 

A. On the 9th or 10th of the present month. 

C. Q. 76. Have you ever followed the peocess of either the Bava- 
rian, Austrian, English, or French patents of Mege, introduced in 
evidence, with those patents before you or with special reference 
thereto? And, if so, please state when and where. . 

A. I have never followed the process of those patents with the 
patents before me, and have never followed the process of those pat- 
ents In any way except in so far as this process agrees with tue pro- 
cess described in Mege’s American patent. 

C. Q. 77. Have you ever followed the process of the patent 

604 sued upon or made any experiments in connection therewith 

except those identified in answer to direct questions 15 and 

16, being once in your laboratory and once in defendant’s factory ”? 
A. I have not. 
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C. Q. 78. Did any person assist you or was present with vou iu 
your experiments with the Mege patents sued upon ? 

A. The only person present at my experiments in Philadelphia 
was the defendant’s counsel, a portion of the time. At the experi- 
ment at the factory the employees of the factory were of course 
present, and I called upon some of them for assistance from time to 
time. 

C. Q. 79. How long did the factory experiment last? 

A. Several days; I think 4 or five. 

C. Q. 80. Was Prof. Haines, of this city, present at that experi- 
ment at the factory ? , 

A. He was not. 

C. Q. 81. Has Prof. Haines consulted and agreed with you as to 
the subject-matter and your deposition ? 

A. Prof. Haines and I have had several consultations upon the 
subjects involved in this issue, and I believe that, so far as the sub- 
ject-matter of ny deposition was a matter of conference between us, 
he is in accord with me. 

C. Q. 82. Did you witness the actual preparation of the fat for the 
melting kettle at the defendant’s factory under the stipulation, and 
examine the mechanism by which the fat was prepared for the kettle? 

A. | did. 

GC. Q. 83. Will you please describe the machine used to prepare 
the fat for the kettle which you saw ? 

A. The machine which I saw employed at the defendant’s 

605 factory, technically called a hasher, consisted of a trough or 

box to contain the washed fat and a hopper into which this 

fat was subsequently thrown. From this hopper it descended into 

an enclosed metal box containing one or more cylinders or dises pro- 

vided with knives. These cutters were caused to revolve rapidly by 

steam power, and by their action produced an exceedingly fine com- 
minution of the fat. 

C. Q. 84. Is it not a fact that these knives were arranged upon a 
cylinder obliquely, so as to form a screw-feed and force the fat to 
one end of the machine while cutting and crushing it, and that at 
the delivery end of the machine there was a plate full of small holes 
like a sieve, through which the fat was finally forced or delivered ? 

A. I did not examine the details of its construction in these 
regards, as the machine was almost constantly in use and was 
covered with fatty matter, but from the mode of action of the ma- 
chine I should think that this or some similar construction was 
probable. 

C. Q. 85. The fatty matter when it was delivered from the ma- 
chine was pasty or pulpy in its consistency, was it not? 

A. It was. 


Redirect examination: 


R. D. Q. 86. The taste of “ molten butter” has been frequently 
referred to. I will ask you to compare the taste and odor of the 
Mege product as produced by you in working the Mege process with 
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the taste and odor of good unmelted butter, and ask you what was 
the fact observed by you? 


Objected to as incompetent. 


606 A. My opinion is that the difference between molten and 

unmelted butter, so far as the taste is concerned, is one of 
consistence and feel upon the tongue rather than of flavor. The 
peculiar buttery taste, to which I referred as having been observed 
in the product of the Mege process, is the special flavor well known 
to characterize butter, whether melted or unmelted. 

t. D. Q. 87. Professor Chandler, of New York, one of compiain- 
ants’ experts, in answer to cross-qnestion 82 in his deposition in 
behalf of the complainants, testified as follows—I quote from the 
record: “ Mege found that his oleomargarine possessed the prop- 
erties of butter. He knew that it contained oleine and margarine, 
and when he applied it to his tongue he found that to the taste and, 
unavoidably to some extent to the nose, as it is impossible to tnake 
one of these tests without making the other, he found that it pos- 
sessed the flavor—that is, the taste and odor combined—of butter. 
This he attributed to an odoriferous oil. Most substances in nature 
owe their peculiar ordors to an odoriferous oil, and he inferred that 
the odor in this case was due to an oily body.” Are you in accord- 
ance with Prof. Chandler upon this point? 

A. Tagree with the opinion expressed by Prof. Chandler in the 
quotation referred to. 


GEORGE F. BARKER. 


Subscribed and sworn to before me this 30th day of July, A. D. 
1884. 
EDWIN L. THURSTON, 
Notary Public. 


An adjournment was here taken to Thursday, July 31st, 1884, 10 
o'clock a. m. 
Tuurspay, July 31st, 1884—10 o’clock a. m. 
Met pursuant to adjournment. 
Present: As before. 


The defendant rests. 


607 It is mutually agreed that as the commencement of the 
taking of the testimony of the complainants im rebuttal is de- 
ferred some days, by request of counsel for defendant, on account of 
sickness in his family, that the full time of such delay shall be added 
to the time allotted by the court to the complainants within which 
to take their rebuttal testimony, and as the time of the commence- 
ment of the taking of such rebuttal is deferred to August 22d, 1884, 
twenty-five days thereafter is hereby allowed by stipulation in which 
the complainants shall take their rebuttal testimony, which is to be- 
gin in New York, August 22d, 1884, upon notice given. 
EDWIN L. THURSTON, 
Notary Public. 
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608 STratTe oF ILitNots, 
County of Cook, 


I, Edwin L. Thurston, a notary public in and for the county of 
Cook, in the State aforesaid, do liereby certify that the foregoing 
deposition of Henry Gradle and George F. Barker were taken by 
and before me at the times and place therein specified ; that the 
parties to the said cause were present at the taking of the same— 
complainants, by their counsel, C. K. Offield, Esq., of Oftield & Towle, 
and defendants, by its counsel, T.S. E. Dixon, Esq., of Hill & Dixon— 
as therein appears; that before deposing the said Henry Gradle and 
George F. Barker were by me duly sworn to testify the truth, the 
whole truth, and nothing but the truth in the cause aforesaid; that 
their depositions were reduced to writing by me from their respect- 
ive statements, and the same duly subscribed and sworn to before 
me by each of them, as therein appears. 

And I do further certify that I am neither attorney nor of coun- 
sel for any of the parties in said depositions or caption named, and 
am in nowise interested in the result of said case. 

In testimony whereof I have hereunto set my hand and notarial 
seal this 3lst day of July, A. D. 1884. 

EDWIN L. THURSTON, 
Notary Public. 


609 United States Circuit Court, Northern District of Illinois. 


THE CoMMERCIAL MANUFACTURING COMPANY, uae 
| dated, et al. 

v. { 

FAIRBANK CANNING CoMPANY. J 


-In Equity. 


Notice. 


Messrs. Oftield & Towle, solicitors for complainants. 

GENTLEMEN: Please take notice that on Morday, September 7th, 
1885, at 1 o’clock p. m., we shall proceed to take the testimony of 
Gilbert A. Peck and other witnesses on behalf of the defendant be- 
fore Edwin L. Thurston, a notary public in and for the county of 
Cook and State of I)linois, at his office, room 27, No. 53 Dearborn 
street, Chicago, Illinois. 

You are invited to be present and cross-examine the witnesses. 


HILL & DIXON, 
Counsel and Sol’rs for Deft. 


We hereby acknowledge service of the above notice by copy this 
4th day of Sept., 1885. 
OFFIELD & TOWLE, 
Sol’rs for Comp’ts. 


610 Pursuant to the notice hereto annexed, met at my office, 
room 27, No. 53 Dearborn street, Chicago, this 7th day of 


a we 
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September, A. D. 1885, to take testimony in behalf of the defendant 
in the above-entitled cause before me, Edwin L. Thurston, a notary 
public within and for the county of Cook, in the State of Illinois, 
and special examiner by consent. 

Present: Henry S. Towle, Esq., for complainants, and L. Hill, Esq., 
for defendant. 

And thereupon the following proceedings were had: 


An adjournment was taken to Tuesday, Sept. 8th, A. D. 1885, at 
1 o'clock p. m. 
CuicaGo, September 8th, 1885—1 o’clock p. m. 
Present: Henry 8S. Towle, Esq., counsel for complainants, and L. 
Hill, Esq., counsel for defendant. 


GEORGE FirzMAURICE, a witness for the defendant, being pro- 
duced and being first sworn to tell the truth, the whole truth, and 
nothing but the truth in answer to interrogatories propounded to 
him by counsel for defendaut, testifies as follows: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My name is George Fitzmaurice; age, 28; 3803 Michigan 
avenue; occupation, oil-melter. 

Q. 2. Where are you employed ? 

A. Fairbank Canning Company, stock yards, town of Lake. 

Q. 5. How long have you been employed there? 

A. About 15 months. 

(). 4. State the nature of your work there. 

A. My work is working on the large kettles, melting the raw fat 

for the manufacture of oleomargarine oil. 
611 Q. 4}. Were you or were you not present at the works of 
the Fairbank Canning Co., at the Union Stock Yards, on the 
17th day of June, 1885, when I was present witnessing an experi- 
mental test of the extraction of oil and stearine from a solidified block 
of oleomargarine stock ” | } 

A. I was. 

Q. 5. Who prepared that solidified, block of oleomargarine stock 
for that test? 

A. I did. 

Q. 6. Will you describe what kind of fat you used and how you 
treated it until it became the solidified block which I saw? 

A. | used beef fat—fresh fat from the slaughter-house. It was 
thrown into water and washed and cooled, and put ice on it, then 
thrown into the hasher, and I hashed it, and then melted it at 120 
degrees Fahrenheit. I then drew it off into small kettles, and there 
it settled until the 16th, when I put it into the pans. Those pans 
were about two feet long and half a foot deep and about one foot 
wide. Wethen set the pans in ice water. We got 91 pounds of 
stock in one, and | forget the amount of stock we got in the other. 
We had two pans, both filled and cooled the same way. 

Q. 7. To whom did you deliver those pans with their contents of 
refrigerated stock ? 
A. To Mr. Peck. 
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Q. 8. Do you know whether the solidified stock which you thus 
rendered and placed in those pans was the stock which was pressed 
and tested on the 17th day of June, 1885, that I have above re- 
ferred to? : 

A. Ido. It was. 
612 Q. 9. About how hard was that stock on the 17th of June, 
when it was taken out of the pans and subjected to the press? 

A. Just hard enough to slice and put into wrappers to press. 

Q. 10. You have stated that you rendered the raw fat at a temper- 
ature of 120 degrees Fahrenheit, and that you settled it after render- 
ing. Did you settle it for any purpose except to separate and remove 
the scrap? 

A. That is what I settled it for—to remove the scrap. 

Q. 11. After removing the scrap the stock that remained was the 
stock that you put into pans and chilled? 

A. It was. 

Q. 12. After the removal of the scrap was anything else taken out 
of the stock or added to it, or any change made in it of any kind be- 
fore delivering it over to Mr. Peck ” 

A. No, sir. 


(The cross-examination of Mr. Fitzmaurice was taken September 
9th, 1885, but is placed here, following his direct, for convenience for 
reference.) 


Cross-examination of GeorGe FrrzMAauRIce by C. K. Orrrep, 
counsel for complainants : 


C. Q. 13. Who was present when vou haslied the fat you have 
described in this deposition and melted it as you have described ? 

A. Mr. Peck. 

C. Q. 14. All of the time? 

A. All of the time; yes. ; 

C. Q. 15. Any person else present besides Mr. Peck ? 
613 A. No; not at the hashing. 

C. Q. 16. Did you hash this fat and melt it just as Mr. 
Peck told you to do? 

A. I did. 

C. Q. 17. What was your business before you went to work for the 
defendant here? 

A. I worked at both oil and butter business. 

C. Q. 18. Who for? 

A. I worked for Swift—for the Commercial Manufacturing Com- 

any. 

C. Q. 19. When did you work for the Commercial Manufacturing 
Company, and where and what work did you do” 

A. I don’t remember the time I went to work there. I worked in 
the butter department, in New York city. 

C. Q. 20. Whatever work you done, as described in this deposi- 
tion, in June last, in the hashing and melting and cooling of fat, you 
did such werk exactly and precisely as Mr. Peck told you to do it, 
did you not? : 
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A. I did. 

©. Q. 21. Mr. Peck is the foreman and interested in this Fairbank 
Canning Company, is he not ? 

A. He is. 

C. Q. 22. What was the temperature of the room in which you 
melted the fat for this experiment ? 

A. I don’t know. We never took the temperature of the room. 

CU. Q. 23. Did you cool the fat in the same room you melted it 
in? 

A. No, sir. 

C. Q. 24. How long after you hashed the fat before you put it into 
the kettle to be melted ? | 

A. It run right from the hasher into the kettle. 
614 C. Q. 25. What day did you hash and melt this fat for this 
experiment? 

A. June 13th. 

C. Q. 26. What day did you melt the fat and draw it off into 
small kettles ? | 

A. June 13th. 

C. Q. 27.. Where did you take these kettles after you melted the 
fat? 
A. The kettles were still there—the oil, you mean. 

C. Q. 28. You have testified that you drew off the oil on the 13th 
of June into small kett'es, and that the oil settled in those kettles 
until the 16th of June, as | understand you. Is this correct ? 

A. I did not understand the question. It didn’t settle in those 
kettles from the 13th to the 16th. It was drawn off into seeders 
and left in them till the 16th. 

C. Q. 29. Did you leave the oil in those seeders in the same room 
that you melted it in? 

A. No, sir. 

C. Q. 380. How much oil in quantity did you draw off into seeders, 
and how many seeders were there ? 

A. One seeder. I don’t know the weight or quantity. 

C. Q. 31. How large was this seeder, and how near full was it ? 

A. 1 dont’t know the size of the seeder. The oil came to within 
about six inches of the top. 

C. Q. 32. How deep was the oil in the seeder ? 

A. | don’t know the depth of the seeder. 


» 


©. (). 33. Come within a foot of it. 
Ans. I should say a foot anda half in depth. 
616 ©. Q. 34. Was it one of your ordinary seeders ? 
' A. It was. 


C. Q. 35. How many feet square was it ? 

A. | should judge four feet. 

C. Q. 56. What time on the 13th of June was this seeder taken out 
of the melting-room with the oil in it and put in another room ? 
A. I don’t remember the time. 

C. Q. 37. Did you do it? 
A. I did. 
C. Q. 38. About what time of the day ? 
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A. Between two and three, I should judge. 

©. Q. 39. The oil was run directly from the melting kettle into 
the seeder, was it? 

A. No, sir. 

C. Q. 40. What was the oil run into from the melting kettle be- 
fore it was run into the seeder ? 

A. The settling kettles. 

C. Q. 41. How many settling kettles ? 

A. There are two. 

C. Q. 42. What time of the day pn June 13th was the oil run off 
from the melting kettle into the settling kettle? 

A. I don’t remember. 

C. Q. 43. Come within an hour or two of it. 

A. Well, I should judge between half past 12 and 1 o'clock. 

C. Q. 44. Was the oil then drawn off from these two settling ket- 
tles directly into the single seeder you have described ? 

A. No, sir. 

C. Q. 45. What was done with it? 

A. It was allowed to settle. 
616 C. Q. 46. And was then drawn off between 2 and 3 o’clock 
into the seeder. Was that it? 

A. That’s it. 

C. Q. 47. What was the temperature of the oil when it was drawn 
off from these two settling kettles into the seeder ? 

A. Well, it wasn’t above 120. 

C. Q. 48. Had there been any heat applied to the settling kettles 
or had the temperature of the oil been raised in any manner on 
June 13th after it went into the settling kettles and before it was 
drawn off into the seeder ? 

A. Not to above 120°. 

C. Q. 49. Well, had there been heat applied to the settling kettle 
while the oil was in it after it was drawn off from the melting kettle? 

A. Yes. 

C. Q. 50. How was that heat applied ? 

A. By steam. 

C. Q. 51. Were the settling kettles jacketed kettles ? 

A. They are. 

C. Q. 52. Were they covered kettles? 

A. No, sir. 

C. Q. 53. Who told. you to turn the steam onto those settling ket- 
tles and heat them up when the oil was in them ? 

A. Well, I knew myself that I had to put steam on to keep it 
at 120°. 

C. Q. 54.*No person told you, then, to turn the steam on this oil 
when it was settling in the settling kettles, did they ? 

A. Mr. Peck told me to keep the kettles warm. 


617 C. Q. 55. Did you keep the thermometer in the oil in the 
settling kettles on June 13th? 


C. Q. 56. All the time? 
A, No, sir. 
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C. Q. 57. Are you quite certain the steam did not run up to 150° 
or 160° some time on those settling kettles on June 13th ? 

A. Lam. | 3 

C. Q. 58. Where did you take this seeder with its oil when you 
removed it from the melting-room on the afternoon of June 12th ? 

A. Out to the press-room. 

C. Q. 59. And did this seeder remain in the press-room contin- 
uously, with the oil in it, from June 13th to June 16th? 

A. It did. 

C. Q. 60. What was the temperature of this press-room kept at 
during that time? 

A. I could not tell you. I don’t work in the press-room. 

3. Q. GL. It was the same press-room where the defendants keep 
all their seeders, isn’t it ? 

A. Yes, sir. 

C. Q. 62. Don’t you know that press-room is kept at a certain 
temperature for the oil to seed ? 

A. It is; but I don’t know the temperature that it is kept at. 

C. Q. 63. Come within a few degrees of it. 

A. Well, we'll say 70°. 
618 C. Q. 64. Were there a number of other seeders with oil in 
them in this press-room between the 13th and 16th of June? 

A. There was. 

C. Q. 65. Were the seeders in this press-room all like the one you 
put in there on the 15th ? 

A. I don’t know. 

C. Q. 66. You are familiar with the seeders of the defendant, aren’t 
you, so that you know whether they are all alike or not? 

A. Lam. 

C. Q. 67. The presses by means of which the oil and stearine are 
separated are kept in the same room with the seeders, are they 
not? 

A. Yes, sir. 

C. Q. 68. This seeder into which you run the oil from the settling 
kettles upon June 15 was entirely empty, was it not, when you run 
the oil in? No water or anything else in the bottom of it, was 
there? 

A. Nothing in it. 

C. Q. 69. Did you watch that seeder and the oil in it, so as to 
know its exact condition, from the 13th of June until the 16th of 
June, when you took the oil out and put it into pans, as you say ? 

A. Mr. Peck took care of that. 

C.Q. 70. Then you don’t know anything about the oil in this 
seeder from the time it went into the seeder or press-room on June 
135th until you took it out on June 16th? 

A. Nothing. 

C. Q. 71. And you don’t know, do you, of your own knowledge, 
whether upon June 16th the oil you took out of the seeder was the 

same oil or not that you melted on the 13th? 
619 A. I do. 
C. Q. 71}. And explain how you know it, if you had not 
seen the seeder for two or three days. 
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A. Well, because it wouldn’t be allowed to be removed until the 
16th. 

C. Q. 72. Yes; but if any person had removed the oil and put 
some other oil in its place, you wouldn’t know the difference, would 
you? 

A. Well, I don’t work in the press-room, so I would have to leave 
that to Mr. Peck. 

C. Q. 73. And you don’t know, do you, whether the oil which you 
took out of the seeder and put into a pan upon June 16th, as you 
have described, was the same oil which you melted upon June 13th, 
except because Mr. Peck or some other person told you so? 

A. Well, I’m not sure, but I think it was. 

C. Q. 74. Were these metal pans that you took the oil out of the 
seeder to put into on June 16th ? 

A. They were made of tin. 

C. Q. 75. How deep was the oil in the pans and how many pans 
were there ? 

A. There were two pans and both pans were full. 

C. Q. 76. What was the temperature of the oil when you put it 
into these pans on June 16th ? 

A. I don’t know. 

C. Q. 77. How did you get the oil in the pans? 

A. I put it in with my bands. 

. Q. 78. Were there anything in the bottom of these pans or were 
they entirely empty when you put the oil in? 

A. They were empty. 

C. Q. 79. Did the pans then remain in this same press-room until 

the oil was again taken out of them? . 
620 A. Yes, sir; but we had then on ice to cool them off. 
C. Q. 80. How long did you have these nans on ice to cool 
them off? 

A. I couldn’t tell you that. I had finished my part of the work. 

C. Q. 81. You didn’t have anything to do, then, with the oil after it 
went into the pans? 

A. No, sir. 

C. Q. 82. Do you know how long the oil staid in those pans on 
ice ? ° 

A. I could not tell you; I had to go back to my work. 

C. Q. 83. What time of the day, upon June 16th, was the oil re- 
moved from the seeder and placed in those pans ? 

A. I don’t remember. 

C. Q. 84. Forenoon or afternoon ? 

A. Afternoon, I believe. 

C. Q. 85. Do you know personally, of your own knowledge, what 
became of this oil which you put in the pans? 

A. Mr. Peck took care of it. 

C. Q. 86. You didn’t see it afterwards, then ? 

A. Yes; I saw them putting it into the press. 

C. Q. 87. What day was that ? 

A. On the 16th. 
C. Q. 88. What time on the 16th ? 
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A. It was put into the pans on the 16th, and into the press on the 
17th; I made a mistake. 

C. Q. 89. What time on the 17th was it put it into the press ? 

A. Mr. Peck had charge of it; I was not there when Mr. Peck put 
it in. 

C. Q. 90. Who took the oil out of the pans, if you know ? 
621 A. Mr. Peck, I believe. 
C. Q. 91. Did vou see him? 

A. No, sir. 

C. Q. 92. Do you know, personally, how he got the oil out of the 
pans? 

A. No, sir. 

C. Q. 93. Did you see this oil from the time you put it into the 
pans until it flowed from the presses on June 17th? 

A. I was not there when they were pressing it. 

C. Q. 94. Did you put this oil, or rather the pans containing it, 
into ice water ou June 16th ? 

A. I put the pans in a seeder and set ice around the pans. 

C.Q. 95. Did you put the pans in an empty seeder containing 
this oil ? 

A. I did. 

C. Q. 96. Was there any ice water surrounding these pans at all ? 

A. Not any; only what come from the ice. 

C. Q. 97. What had these pans been used for that you put that 
oil in? 

A. I don’t know. 

©, Q. 98. Did you put both pans in the same seeder? 

A. | did. 

C. Q. 99. Did you take all of the oil out of the single seeder and 
put it into these two pans? 

A. No, sir. 

C. Q. 100. Who has charge of the press-room of the defendant 
where this oil was put? 

A. Mr. Peck superintends all. 

C. Q. 101. Was the hasher you used in preparing this fat 
622 the ordinary hasher used in the defendant’s establishment ? 
A. The one we use every day. 

C. Q. 102. What did you do to the oil while it was in the settling 
kettle—anything except turn the steam on it? 

A. Nothing. | 

C. Q. 103. Did you know at the time you hashed this fat and put 
it into the kettle on June 13th what was going to be done with it? 

A. | did not. 

C. Q. 104. How much ice did you put around those two pans on 
June 16? 

A. I should judge 150 pounds, chopped up fine. 

C. Q. 105. When you dipped this oil out of the seeder and put it 
into those two pans, did you dip the oil out all from one place or 
from different parts of the seeder? 

A. I just took it as it came. 

C. Q. 106. You never have pressed any oil, have you ? 
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A. No, sir. 

CU. Q. 107. At the time you melted this fat in the melting kettle 
on June 13th, did you stir it while it was melting? 

©. Q. 108. Did you throw salt in while being melted ? 

A. I did. 

C. Q. 109. Was the fat completely crushed and made pulpy by 
this hasher when it passed into the kettle? 

A. What do you mean by that, hashed fine? 

C.Q. 110. Yes; I mean hashed fine, and not only hashed fine, 
but forced by a poweriul screw’ pressure in the hashing device 
through a series of small holes, so as to make a pulp or paste out 

of it. 
623 A. It was. 


Recess for dinner. 


Redirect examination by Mr. Hitt: 


R. D. Q. 111. How many settling kettles did vou draw the fat off 
into from the melting kettle ? 

A. One. 

R. D. Q. 112. In the course of your examination the word kettles 
has been used. How came that word to be used instead of kettle, if 
you used only one? 

A. I was asked how many settling kettles there was. There are 
two. I only filled one of them, though. 

R. D. Q. 113. How many settling kettles are used to each melting 
kettle at defendant’s works ? : | 

A. Two. 

R. D. Q. 114. In cross-answer 65 you state that you don’t know 
whether the seeders in the press-room were all like the one you put 
in there on the 13th, and in cross-answer 66 you say you are familiar 
with the seeders of the defendant, so that you know whether they are 
all alike or not; please explain what you mean by these answers, so 
far as they appear to be inconsistent with each other. 

A. Theie’s two sizes of seeders, and on that day I used the smallest 
size. 

R. D. Q. 115. Do you know of any differefice between them, ex- 
cept in point of size ? 

A. No, sir. 

R. D. Q. 116, After you put that stock into the seeder on June 
13th, and while it was there on June 16th, did you see it in passing 
through the room at any time or times ? 


Objected to as leading and as involving the witness in a 
624 direct contradiction to the testimony herein given by him. 


Respondent’s counsel stated that he has no idea as to what the 
witness’ answer will be, and that complainants’ counsel, in refer- 
ring to assumed previous testimony of the witness, probably has in 
mind only an assumption of his own, which may be found in cross- 
question 71}. 
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A. I have. 

R. D. Q. 117. How often did you have oceasion to pass along by 
that seeder in the ordinary discharge of your duties in the works. 

A. Well, I pass through there two or three times a day some- 
times. 

R. D. Q. 118. In cross-answer 77 you state that when you took 
the stock from the seeder and put it into the pans you put it in 
with your hands; what was the condition of the stock when you 
took it out of the seeder and put it into the pans? 

A. About the same as the stock they use every day—salvy like. 

R. D. Q. 119. Fluid or mushy ? 

A. Mushy. 

R. D. Q. 120. You state in cross-answer 86 that you saw them 
putting the stock into the press on the 17th, but in cross-answer 89 
you say you were not there when Mr. Peck put it in, and in cross- 
answer 93 you say you were not there when they were pressing it. 
What idea did you mean to convey by these statements ? 


Objected to as incompetent, for the reason that the testimony of 
the witness relates to facts, not the conveyance of an idea. 


625 A. Well, I meant I was not there all through the press- 
ing. 

R. D. Q. 121. Were you there at any time during the pressing? 
If so, how long? 

A. Well, I was there for about 10 minutes at the latter end. Mr. 
Peck sent up for me. 

R. D. Q. 122. You state that you put ice around the pans in the 
seeder and used, as you should judge, 150 Ibs. of chopped-up ice 
for that purpose. ‘Tell us how completely you surrounded the pans 
with ice, and how far the ice came up on the sides of pans, and 
whether you put any ice under the pans. 

A. I put noice under the pans, but put ice around the sides of the 
pans to within about two inches of the top. 

R. D. Q. 123. Did you fill up all the space between the sides of 
the pans and the seeder with ice? 

A. No, sir. 

R. D. Q. 124. Just put it in the bottom of the seeder and heaped 
up against the sides of the pans, did you? 

A. Yes, sir. 

R. D. Q. 125. And against the ends of the pans also? 

A. Yes, sir. 


ad 
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Recross-examination by Mr. OFFIELD: 


R. C. Q. 126. How many seeders upon the 18th of June last did 
the defendants have in use in their establishment, or in their estab- 
lishment not in use, like the single seeder in which you put this 
experimental oil ? 

A. I could not tell you. 

R. C. Q. 127. Come within a dozen of it. 

A. I’ve got no idea of the amount of seeders they have got. 
626 R. C. Q. 128. Have they fifty ? 
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. I couldn’t tell you. I don’t use the seeders at all. 

. C. Q. 129. But you have seen them, haven’t you? 

. I have. 

. C. Q. 130. Have you seen fifty around there, do you think ? 
. There must be more than fifty. 


ae eS 


when they are not being filled from the melting kettles, do they 
not? : 

A. They stand where they can get room to shove them; there 
ain’t no place for them to stand in. 

R. C. Q. 132. The press-room and the seeder-room is one and the 
same room, is it not? 

A. Yes. 

R. C. Q. 133. How many seeders have vou ever seen in that press- 
room at the same time? I don’t call for the exact number, but as 
near as you can state it. 

A. Well, I could not tell you; I have no idea. I don’t work in 
the press-room ; my work is upstairs, melting fat. 

R. C. Q. 184. Do you think you have ever seen one hundred 
seeders at one time in that press-room ? 

A. Well, I think I have. 

R. C. Q. 185. Did you put any private mark on that seeder in 
which you put that experimental oil June 13th, so that you could 
distinguish it from the rest of the seeders like it if it got mixed 
with them ? 

A. I did not. 

R. C. Q. 136. Was that seeder in which you put the experimental 
oil in the same place, so far as you could tell, in the seeding-room 
when you took the oil out to put it in the pans that it was when you 

placed it in the room? 
627 A. Yes, sir—that is, when I took the stock out. We call 
it stock. 

R. C. Q. 137. But you noticed that the seeder had been moved, 
did you? 

A. I don’t think it was. 

R. C. Q. 138. Did these pans in which you put the oil or stock 
June 16th stand up close against the sides of the empty seeder? 

A. They stood right in the center of the empty seeder. 

R. C. Q. 139. The two pans close together, side by side? 

A. No; they stood about half a foot apart. 

t. C. Q. 140. Did you put ice around those pans more than once? 

A. No, sir. 

R. C. Q. 141. This ice had a chance to melt and the oil or stock 
to go back tothe temperatureof the room several times over between 
the time you put the stock in the pan, on the 16th, and the time you 
were called up to look a few minutes at the presses, on the 17th, had 
it not? 

A. All I put ice on it was once; whether Mr. Peck had more ice 
put on it or not I can’t tell. 

k. C. Q. 142. But if there wasn’t more ice put on it the stock would 
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. C.Q. 131. These seeders stand in the seeding or press room’ 
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have gone back to the temperature of the seeding-room before the 
17th, would it not? 


Objected to as calling for mere guess-work. 


A. I don’t know. I don’t know anything about the stock; Mr. 
Peck took care of the stock. 
R. ©. Q. 148. What means does the defendant use to keep a uni- 
form temperature in this seeding-room ? 
625 A. I could not tell you ; I don’t work in the seeding-room ; 
[ don’t know nothing at all about the seeding-room. 
R. C. Q. 144. Who had charge of the seeding-room nights in de- 
fendant’s factory when the process of seeding is going on ? 
A. Mr. Peck takes care of all of that. 
R. C. Q. 145. Did Mr. Peck get you the place you now have ? 
A. I went to him and asked for work, and got it, like any one else 
would. | 
R. C. Q. 146. The scrap which is in the raw fat settles to the bot- 
tom of the melting kettles and is not drawn off into the other ket- 
tles, does it not? 
A. It does. 
GEORGE FITZMAURICE. 


Subscribed and sworn to before me this 9th day of September, A. 
PD). 1885. 
EDWIN F. THURSTON, 
Notary Public. 


GitBert A. Peck, a witness for the defendant, being produced, 
and being first sworn to tell the truth, the wiole truth,and nothing 
but the truth in answer to interrogatories ji vopounded to him by 
counsel for defendant, testifies as follows: 


Q). 1. What is your name, age, residence, and occupation ? 
A. Gilbert A. Peck ; 6327 Wright street, Englewood ; 34 years old ; 
. . : . . . ’ 
superintendent of the oleomargarine ‘factory of the Fairbank Can- 
ning Company, at the Union Stock Yards. 


629 Q. 2. You have been present and heard the testimony which 
Mr. Fitzmaurice has given in this case? 
A. have. 


Q. 3. Did you receive from Mr. Fitzmaurice the‘pans of solidified 
stock which he testified he delivered to you? 

A. I did. 

Q. 4. State what you know of the preparation of this solidified 
stock before it was delivered to you. 

A. Well, I superintended the matter from beginning toend. We 
took our fat out of the ordinary vats, such as we are using every 
day in the manufacture of oil, and Mr. Fitzmaurice hashed it as he 
described, and then rendere] it under my direction, drawing it off 
from the melting kettle at 120 Fahrenheit and then allowing it to 
settle until all membrane or fiber had settled to the bottom of the 
settling kettle. It was then drawn off into one of our seeders and 
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allowed to grain, or seed, as it is sometimes called. In that seeder 
there were about 700 lbs. of this stock. We then filled up a square- 
cornered pan about 18 to 20 inches long, about a foot wide, and 14 
inches deep, from the contents of the seeder. We then placed it in 
ice water to solidify until the whole mass was solid enough to retain 
its form in emptying out of the pans. The pan was turned bottom 
side up onto a board and the stock slipped out, and retained its 
form, nothing remaining in the pan. It was then sliced into cakes 
or slices about an inch in thickness and placed in cotton wrappers 
and pressed. ‘ 

Q. 5. Referring to the stock which was solidified in the pan and 
pressed, as you have stated, was that stock composed of the entire 
material rendered from the raw fat (I mean, of course, with the ex- 

ception of the scrap which had been removed)? In other 
630 words, had anything been taken from or added to the ren- 

dered fat so as to affect in any way the pressing or the char- 
acter of the products obtained ? 

A. There was nothing taken from it nor added to it. It was ren- 
dered and settled the same as we would render and settle any stock 
at that point of melting, namely, 120 F. 

() 6. You have stated that this solidified stock was cut into slices, 
placed in cloths, and pressed. Was the press that was used one of 
the presses employed at the factory of the Fairbank Canning Com- 
pany for pressing oleomargarine oil from the stearine in the usual 
process of your manufacture of oleomargarine oil there, or was some 
other press used ? 

A. It isa Boomer and Baucher press, manufactured for the ex- 
press purpose of press..g voleomargarine stock, and one which we 
use in our regular work every day. 

(). 7. Did you, on the day of the test of 17th of June, 1885, sub- 
ject the entire contents of the pan to pressure in this press as you 
have stated ? 

Q. 8. What amount of material was there in the solidified block 
which you turned out of the pan onto the board as you have 
stated ? 

A. 91 pounds, net weight. 

(). 9. After pressure in the cotton cloths, as you have testified, 
what amount of oil resulted and what amount of stearine remained 
in the cloths? 

A. We had 55 pounds net of oil, and the balance remaining in the 
cloths was stearine. 

Q. 10. These cakes of solidified stock which were placed in the 
cloths were, I suppose, placed between plates in the press in the 

usual manner? 
631 A. Thev were. 
Q. 11. What about the temperature of the plates? 

A. The plates before using were placed in warm water at 100 de- 
grees F., and then wiped off and put in the press the same as we 
usually do. I mean the plates were placed in the press as we usually 
do. We do not usually warm them. 
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Q. 12. You have testified that from the 91 lbs. of solidified stock 
you obtained by the pressure 55 lbs. of oil. What was the character 
and grade of this oil? 

A. I should call it a good oil—oil such as obtained from fat ren- 
dered at 120° F. 

Q. 13. Did you taste it and smell it? 

A. I did. 

Q. 14. State whether or not when tasting it you found any sticki- 
ness or adhesiveness to the palate, er any other peculiarity which 
distinguished it from good oil which you get at defendant’s works, 
in the manufacture of oleomargarine oil from beef fat, when render- 
ing it at 120° F. 

There was nothing sticky about it; and perhaps a slight differ- 
ence in the general appearance of the oil from the fact of its having 
been chilled more than we usually do; if anything, making the oil 
sofier, showing, what we would usually say, less stearine than there 
would be in oil pressed from stock not chilled in this manner. 

Q. 15. 55 pounds of oil from 91 Ibs. of stock would be an amount 
of oil equal to between 60 and 61 per cent. of the amount of the 
stock, would it not? 

A. I believe it would. 

Q. 16. What did you do with the oil which you pressed out of 
the solidified stock that day and what did you do with the stear- 

ine? 


632 A. Both oil and stearine were placed and sold with the 


manufacture of that day. 

(. 17. Who were present and witnessed that test besides yourself 
and the workmen employed in the factory ? 

A. Mr. John H. Hartog and Mr. Hill, counsel in this case. 

Q. 18. Was Mr. Hartog there upon your invitation ? 

A. Mr. Hartog receives and inspects oil for Hartog & Fesel, par- 
ties to whom we consign oil in Holland; was there sampling oil 
that day, and I asked him to step over into the press-room and 
see It. 

Q. 19. State whether or not he has the reputation of being a very 
experienced and skillful expert as to the quality and character of 
oleomargarine oil. 

A. He is considered one of the best in Chicago, and inspects most 
of the oil manufactured here. 


An Oe gmgong was here taken to Wednesday, Sept. 9th, 1885, 
at 10 o’clock a. 


WEDNESDAY, Sept. 9th, 1885—10 o’clock a. 
Present: C. K. Offield, counsel for complainants, and L. Hill, 
counsel for defendant. 
Met pursuant to adjournment. 


Q. 20. You have stated that two pans were filled with stock. Did 
you use the stock of both these pans in the press in that experiment 
of June 17th ? 

A. We used but one. There were two pans made expressly for 
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the purpose. One of them was made last fall when Mr. Dixon was 
out there, and the pan became battered, not being used since then, 
and we chilled stock in both pans for fear the stock might stick to 
one pan on account of its being battered and uneven. 
633 Q. 21. Where were those pans when the chilling operation 
Was going on ? 
A. You mean when the stock was chilled, on June 16th? 


Q. 22. Yes. 
A. They were both placed in an empty seeder about 4 o’clock in 
the afternoon of the 16th. ° 


Q). 23. How much ice was used in chilling the stock in those pans 
while they were in that seeder ? 

A. From the time they were placed in the seeder until pressing 
I should judge 650 to 700 Ibs. of ice, the first ice amounting to about 
300 Ibs. On the evening of the 16th I added the balance of the 
ice at about 7 o’clock, the first ice having partly melted, owing to 
the warm room. I mean by warm our aeens heat of seeding- 
room, namely, about 80° F. I then covered the seeder over and 
left it, so that if it were disturbed in any way I would know it the 
next morning. 

_ QQ. 24. How was it the next morning when you examined it, and 
had it been disturbed or not? 

A. I found it in the same position and condition, other than part 
of the ice having melted; but the pans were surrounded with ice 
water and broken ice to within about half an inch of the top. 

(). 25. Referring to the stock as it was taken from the seeder to 


put into those pans to be chilled, will you state what was the condi- 


tion of that stock as to consistency or fluidity when it was taken 
from the seeder and put into the pans ? 

A. There was nothing fluid about it. The stock had thoroughly 

grained and had become even, as regards consistency or char- 
634 acter of the stock. I mean there by grained what is usually 

termed seeding. We took the seeder as we would any other 
in our business and, thoroughly mixed its contents, so that the bot- 
tom, top, and center should all be of one consistency, filled the two 
pans, and pressed the balance of the stock with our pressing of that 
day. 

(). 26. You mean that the balance of the stock in that seeder 
which was not put into the two pans was pressed among your stock 
used in the general business of that day in the factory, do you ? 

A. I mean that it was pressed with our No. 1 stock ; we make two 
qualities of oil. The stock was in the room where we seed our best 
quality—our number 1 quality. 

(). 27. How many seeders are ordinarily used in that room ? 

A. Usually about a hundred, depending upon the kind of seeder. 
We have two kinds or patterns of seeders, one being so constructed 
that it will require less space than the other; otherwise there is no 
difference. 

(). 28. Referring to the stock which you caused Mr. Geo. Fitz- 
maurice to melt, settle, and put into that seeder for the test of June 
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17th last, was that the same stock from which the ‘pans were filled, 
as you have testified; and, if so, how do you know that it was? 
A. It was the same stock. It was placed so thatif it was moved 
I could readily detect it, it being the only seeder in the room that 
was not dated and numbered, the same as we do with our every-day 
work, there being no number or mark upon it. 
Q. 29. In the prosecution of your business there do you puta 
date upon the seeders when you fill them with stock, and puta 
number on them at the same time? 
635 A. We both number and date them. The date indicates 


when it was drawn off from the settling kettles and the 


number the quality or grade of stock. 

(). 30. Was there anything in the fat used for that experiment or 
in the method of treating it. up to the time when it was placed in 
the pans for chilling that was different from your ordinary work 
when rendering fat for No. 1 oil at a temperature of 120° F.? 

A. Nothing. 


An adjournment was here taken to Thursday, Sept. 10th, 1885, at 
11.30 o’clock a. m. 


Tuursbay, Sept. 10th, 1885—11.30 a. m. 


Met pursuant to adjournment. 
Present: As before. 


(). 30}. When you pressed that panful of solidified stock on June 
17th, as you have testified, what was the amount of pressure used 
and what is the limit of power of that press which you employed to 
“nt that material ? 
The press is registered at 190 tons, and we pressed it at its full 
ieueiae 

Q. 31. What is the amount of pressure that you ordinarily employ 
in pressing oleomargarine stock at defendant’s works? 

A. Wetl, do you speak of stock made from fat of the same char- 
acter as this fat or of all fat? 

Q. 32. I will ask you to answer the question first as referring to 
fat of the same character as this fat and secondly as referring to the 
different kinds of fat used in such manufacture. 

A. Well, in all our No. 1 fat or fat we make our No. 1 oil from 

we run the presses at the full capacity. We melt some fat 
636 there that yields much less oil, and if we press it too hard there 

is danger of getting stearine in our oil, so we have to be gov- 
erned according to our stock. 

Q. 33. In the melting part of the treatment of fats for oleomarga- 
rine purposes at the defendant’s works why do you use the two set- 
tling kettles in connection with each melting kettle? 

A. Well, to settle any light material or scrap that may have been 
drawn off from the melting kettle and whatever water there may be 
in the stock. I mean by water that which has been absorbed or 
soaked up by the fat in chilling before hashing. 

Q. 34. What do you do with “the scrap that is separated from the 
stock either in the melting kettle or in the settling kettle? Do you 
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in the prosecution of your ordinary business there have occasion to 
remelt any of that serap and do you press out or drain out any liquid 
stock that inay remain in it after drawing off the contents of the 
kettles ? 

A. We recook the scrap from the melting kettle and get a small 
percentage of stock out of it to use in number 3 oil. From the set- 
tling kettle it is mostly water, and whatever scrap may be there is 
of no value other than asa fertilizer. There is no oil or grease 
in it. 

Q. 35. After remelting this scrap in order to get its remaining oil 
out of it do you simply drain off the oil you get out of it or do you 
press it out in any way? 

A. Well, for oleomargarine purposes we skim it off. The scrap 
has to be pressed to get all water out of it before we can sell it as a 
fertilizer, as we sell it by weight, and we press it for no other pur- 
pose. Any greasy matter that we get by pressing is used for tallow. 

Q. 36. Is this remelting of the scrap a regular and ordi- 
637 nary practice at your works? 
A. Yes, sir; as a matter of economy. 

Q. 37. According to your best judgment and observation what 
proportion of water generally goes into the melting kettles with the 
raw fat? 

A. That depends upon the character of the fat and the tempera- 
ture of the water in which the fat is cooled. I should judge any- 
where from 15 to 25 per cent. 


Cross-examination by Mr. OrrigLp: 


C. Q. 38. How long have you been employed by the defendant, 
The Fairbank Canning Co. ? 

A. Since a year ago last December. 

CU. Q. 39. What have been your duties during the entire time of 
this employment ? 

A. Superintendent of the oleomargarine department. 

C. Q. 40. Do you mean by that the conversion of fats into what is 
known as oleomargarine oil and butter ? 

A. Oil only. We manufacture no butter. 

C. Q. 41. Have you had the entire charge of the manufacture of 
oleomargarine oil by the defendants since December, 18384 ? 

A. Yes; since December, 1883. 

C. Q. 42. Where did you first learn the process for and the actual 
production of this oleomarguarine oil ? 

A. While I was assistant superintendent of the Commercial Manu- 
facturing Company in New York city. 

©. Q. 43. The Commercial Manufacturing Co. identified by you in 
your last answer is one of the complainants in this case, is it not? 

A. I believe it is. 7 

C. Q. 44. Where did you work and what work did you 
638 do prior to entering the employment of these defendants in 
December, 1883 ? 

A. I don’t know that I understand the question. 
C. Q. 45. What is there about it that you don’t understand ? 
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A. How far back of December, ’83, do you want me to go? 

CU. Q. 46. As far back as you can. 

A. I bave been occupied at several drfferent branches of business. 
Just before entering into the oleomargarine business I was in busi- 
ness for myself in New York city manufacturing jewelry. That I 
gave up to go into this business with the Commercial Manufactur- 
ing Company. 

C. Q. 47. When did you enter the employment of the Commercial 
Manufacturing Company and how long did you remain there? 

A. I entered their employ in January, 1877, and remained with 
them until December, 1881, I believe. 

C. Q. 48. What did you do while in their employment ? 

A. Well, as I have before stated, I was assistant superintendent of 
the company, my father being superintendent. In his absence at any 
time I had entire charge of the factory at 45th street, and when he 
was present at the factory most of the time had charge of the oil 
department. In addition to that [ done a portion of the buying of 
the various materials that entered into their manufacture. 

C. Q. 49. Did you leave the employment of the Commercial Manu- 
facturing Company suddenly or of your own accord ? 

A. That is a question that to answer involves several things 
639 which would have to appear in this affidavit that I have no 
objections to, but, at the same time, have no bearing what- 

ever upon this particular experiment. 

C. Q. 50. Is this all the answer or explanation which you propose 
to make to the question ? 


Objected to as not proper cross-examination, but, as the witress 
has already stated that he has no objection to making an explana- 
tion of the facts, but does not consider them material or relevant to 
the matters about which he has been testifying, if complainants’ 
counsel desires to have such irrelevant matters go upon the record 
and will indicate it by a question calling for them he will probably 
get them. They are, however, objected to in advance as immaterial 
aud irrelevant. 

Complainants’ counsel replies that nothing could be farther from 
his wishes than to have inserted into the record irrelevant and in- 
consequential matter on the part of the witness, but that complain- 
ants’ counsel shall insist upon such an examination of the witness 
as will disclose not only his capability but his fairness and his in- 
tentions towards these complainants in making the alleged experi- 
ment professed by the witness to have been carried on by him or at 
his dictation; and complainants’ counsel suggests that the pre- 
existing relations of this witness towards these complainants are 
eminently proper so far as he may be interrogated in determining 

the question as to the weight which should be attached to his 
640 deposition, and for that reason only the last interrogatories 
are propounded. 


C. Q. 51. Were you discharged peremptorily from the employ of 
the Commercial Manufacturing Company ? 
A. That brings me back to my former statements, that here are 
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explanations to make which must be put down. The last two years 
that I was with the Commercial Manufacturing Co., while it may 
appear that I was in their employ alone, I was as much in the employ 
of H. K. and F. B. Thurber & Co., of New York, as I was of the Com- 
mercial Manufacturing Company, receiving my pay from said Thur- 
ber & Co. for the reason that I refused to accept Mr. James Wilson, 
Commercial Manufacturing Company, or anybody else that he 
might have connected with the Commercial Company, as pay for 
services rendered at 48th St. or anywhere else cues Mr. Wilson’s 
instructions; and Mr. Thurber guaranteed my pay, and I drew 
my pay weekly from Thurber & Co; and as early as October, ’81, I 
asked Mr. Thurber to find some one to take my place, stating as a 
reason for it that I was tired and sick of the way things were being 
conducted, and that I could not serve both him and Wilson when 
each, as it looked to me—they were trying to cut one another's 
throats, agd each wanting my assistance inthe matter. I then and 
there asked Mr. Thurber to get some one to take my place, and also 
if he was satisfied that my transactions had been honorable and 
honest ; to which he answered he was satisfied that I had done every- 
thing that I knew how to further the interests of both parties con- 
cerned, namely, Thurber & Wilson, and he did not care to have me 
leave, but if I wanted to he would like to know then and 
641 there would | leave him before he had some one to take my 
place. I answered “no;” I would treat nobody that way 
as long as they dealt squarely with me. I told him I wouid like 
from him a letter at that time—what might be termed a letter of 
recommendation—and also to notify me as soon as possible when 
he would have some one to take my place. He gave me such a 
letter, which letter I wish to appear here, as [ have the letter here. 
Witness produces the letter and asks the examiner to copy it in 
the record. It is as follows: 


“ Houses in Europe, Bonded warehouses, 
115 & 117 Cannon 22 North street, 
St., London, 9 Rue Importers,manufacturers, New York; cof- 
Fay, Bordeaux ; grocers. fee-roasting estab- 
manufactory of lishment, 18 & 20 
food products, 85, H. K.& F. B. Thurber & North St, New 
87, 89 Thomas. St., Co., York; produce 
N. Y.; canned commission de- 
goods factory, W. Broadway, Reade. & partment, Duane 
Moorestown, N ew Hudson Sts., & Hudson Sts., 
Jersey. New York; honey 

New York. department, 158 

P. O. box 3895. Duane street, New 

York. 


Ocroser 15, 1881. 
To whom it may concern: 
Gilbert A. Peck has been for a long time in the employ of con- 


cerns that I have been connected with, and have been brought into 
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intimate personal relation with him,and recommend him in the 
strongest manner as to faithfulness and as to being entirely trust- 
worthy and truthful, and | place the most implicit confidence in his 
honesty, and take pleasure in thus recommending bim. 


Respectfully yours, H. kK. THURBER.” 


The witness resumes his answer : 

He then stated that he would notify me when he had such party, 
but for me to say nothing to Wilson of the matter, and about the 
middle of December following he sent for me through my father 
and said he wanted to see me. He then and there told me that 

they were ready to dispense with my services; would pay me 
642 one month’s salary from that date forward, which he did, and 
we then and there parted company. 

C. Q. 52. If you have exhausted entirely what appears to be your 
personal scandal and gossip relating to your alleged conngction with 
Mr. Thurber, will you please answer the question, which 1s, whether 
you were peremptorily discharged from the employ of the Commer- 
cial Manufacturing Company and ordered further to absent yourself 
from their works at 48th street. 


Objected to for the same reasons as above and because the ques- 
tion has been fully answered, and the remark about “ scandal” in 
the question objected to for the reason that all the scandal there ts 
in the above answer was drawn out by the complainants’ counsel 
insisting upon it after being notified that his question would neces- 
sarily involve an explanation of the facts. 


A. In the first place, I didn’t consider it a peremptory discharge, 
as you call it, nor was I ordered to absent inyself from their place of 
business at 48th street, nor Mr. James Wilson’s office, for, after 
settling with Mr. Thurber, that very night I assisted in paying off 
the men employed in the factory, it being pay-night, and was in and 
out of the factory for two days following, and also Mr. Wilson’s pri- 
vate office. I also settled up some money matters and turned the 
money over to H. K. Thurber, he being the agent of said Commer- 
cial Manufacturing Company, furnishing money for all bills that 
were made by my father and myself in our duties connected with 
the positions which we held, and, financially speaking, as far as I 

know, so to speak, the only commercial backbone they had. 
643 C. Q. 55. For the third time I ask you if you were not per- 

emptorily and emphatically discharged from the employment 
of the Commercial M’f’g Co. either by Mr. Wilson or some other 
officer in that company in authority. Please answer or refuse to 
answer. 

Objected to as before, and also'as incompetent, because the wit- 
ness has stated the facts connected with his leaving the company, 
and the questions as to whether they amounted to a peremptory dis- 
charge as a mere matter of opinion, and besides the witness has ex- 
pressed his opinion on the subject. 


A. I answer emphatically no. I was not discharged by the Com- 
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mercial Manufacturing Company or any of its officers, having no 
dealings with any one outside of H. K. Thurber in the matter, and 
I have, to the best of my belief and knowledge, stated the facts and 
I think, exact words that passed between us that day. 

C. Q. 54. Did the absence or disappearance of any of the small 
articles of personal property of the Commercial Manufacturing Com- 
pany, such as press cloths, have anything to do with the severance 
of your connection, as you have stated, with the Commercial Manu- 


facturing Company ? 


Same objections. ° 


A. Not that I know of. 

C. Q. 55. I have gathered from your statement that during the 
last two years of your connection with the Commercial Manufact- 
uring Company you now profess to think that you were acting as a 
paid spy for one of the Mr. Thurbers. Is this correct? 


644 Same objections, and further objected to as scandalous, im- 
proper, and a mere attempt to badger, annoy, and exasperate 
the witness. 


A. I neither thought so at the time nor did I intend any such im- 
pression by my answer. Perhaps had I been willing to so act for 
either Mr. Thurber or Wilson I would have still been in the employ 
of one or the other, and most of the trouble that arose between 
Thurber, Wilson, and myself grew out of the fact that I would not 
so act for either. 

C. Q. 56. Your father was foreman for the Commercial Manufact- 
uring Company during the entire time you were there, was he? 

A. My father was superintendent of the Commercial Manufact- 
uring Company, not a foreman, during my whole time with them. 

C. Q. 57. And was the superintendent of the Commercial Manu- 
facturing Company for a considerable time after you left, was he? 

A. I believe he left three days after 1 did, refusing to work with 
the man that had my place for various reasons that are entirely for- 
eign to this particular case. 

©. Q. 58. This professed letter of Mr. Thurber which you handed 
to the examiner is a type-writer affair, is it not ? 

A. In the first place, it is not a professed letter, but one that bears 
his signature, written by a pen and ink. The fact of the body of 
the letter being written by a type-writing machine is nothing more 
or less than the manner in which most everything in the shape of 
writing matter is conducted in his office, as far as I am coucerned, 
and I believe to be his general way of writing business letters dur- 

ing the time I was connected with him. 
645 C. Q. 59. In October, 1881, why did you consider it neces- 
sary to get an endorsement from Mr. Thurber in writing to 
the effect that, so far as he knew, you were honest and would tell 
the truth ? 

A. The principal reason for it was that I intended to leave, as I 
had already stated to Mr. Thurber, and I knew of certain transac- 
tions in connection with the business that would make it impossible 
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for me to stay, connected with both parties as I was, and I thought 
best to ask for a letter at that particular time. I also have another 
letter written by Mr. Thurber the day I left, that which, if anything, 
is a better recommendation than the above, which states that my 
services Were only dispensed with in the reorganization of the de- 
partment (1 think it is) to which I was connected. I don’t wish to 
put the defendants in this suit to the expense of printing the quar- 
rels and wrangles that took place between Mr. Wilson, Thurber, 
and myself, although, so far as Iam concerned personally, [ have 
nothing to hide, and in this matter, as well as other business matters, 
I never make a statement that I cannot substantiate. 

C. Q. 60. It would appear from this last professed letter of Mr. 
Thurber, that you don’t produce, that your services were “ dispensed 
with,” or, in other words, that you were discharged. Now, isn’t such 
the fact, that you were peremptorily and unexpectedly discharged 
from the employment of these complainants ? 

' 


Objected to, Ist, as containing an unfounded assumption about 

what would appear from the letter, and, 2nd, as asking the same 

question which has been answered two or three times, and, 

646 dSrd,as immaterial and irrelevant both to the issue and the 
examination-in-chief, 


A. In the first place, it is not an assumed letter. Like the one 
previous, it was given tome by Mr, Thurber and without solicitation 
on my part, which letter I will produce to-morrow: and, secondly, 
fam not aware that at that time H. kK. Thurber was an officer of 
the Commercial Manufacturing Co. Perhaps he may have been, for 
it was a very difficult thing for me to tell who were officers of the 
company, and, as I have already stated, I notified Mr. Thurber 
in October that I wished to leave the employ as it then stood, and 
asked him to get somebody to take my place, and had nothing to do 
with any one else in the matter. You can construe the meaning of 
the word “ dispense” or “ dispensed with” as you see fit. [ again 
answer emphatically in the face of the above facts that I was not 
discharged from the employ of the Commercial Manufacturing Com- 
pany; neither was my father. 

C.Q. 61. You willadmit, will vou not,that sour man Fitzmaurice 
who bas testified in this case was peremptorily and emphatically 
discharged from the employment of the complainants ? 


Objected to as irrelevant to the examination-in-chiéf. If it is proper 
to inquire into the circumstances of Mr. Fitzmaurice’s leaving the 
company the inquiry should have been made of him while be was 
on the witness stand. 

A. | will admit of nothing of the kind. Mr. Fitzmaurice, as well 
as many others, left the employ of the Commercial Manufacturing 
Company soo after I did of his own free will. 

647 An adjournment was here taken to Friday, Sept. 11th, 
L1S85, at 10 a. m. 
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Frrpay, Sept. 11th, 1885—10 o'clock a. m. 


Met pursuant to adjournment. 
Parties present as before. 


At beginning of examination witness produces the letter referred 
to by him yesterday as having been written voluntarily by Mr. H. 
K. Thurber in December, 1881, and given to witness, and asks that | 
it be copied upon the record. It is as follows: 


“ Houses in Europe, Bonded ware- 
9 €& 11 Fenchurch . houses, 22 North 
Ave., London, 9 Food products. street, New York ; 

Rue Fay, Bor- coffee-roasting es- 

deaux; manufac- Importers, manufacturers, tablishment, 18 & 
tory of food pro- exporters. 20 North St., New 
ducts, 85, 87, 89 York; produce 
Thomas St., N. Y.; H. K. & F. B. Thurber & commission de- 

canned goods fae- Co., partment, Duane 
tory, Moorestown, & Hudson Sts., 
New Jersey; P.O. W. Broadway, Reade & New York ; flavor- 

box 3895. Hudson Sts., ing extract and 
honey depart- 

Telegrams, Thur- New York. ment, 171 Duane 
ber, New York. street, New York. 


DECEMBER 13, 1881. 

To whom it may concern: 

Gilbert A. Peck has been in the employ of.a concern with which 
I am connected for a number of vears, and I know him to be thor- 
oughly honest, straightforward, and a good young man, and cheer- 
fully recommend him to any one who may have need of lis services. 
They were only dispensed with in this concern because of a reorgan- 
ization of the department with which he was connected. 


Respectfully, ete., H. K. THURBER.” 


H4S Notary states that there was a cut of a building represent- 
ing Thurber & Co.’s establishment on both the letter-heads 
on which the two letters quoted in the record were written. 

Counsel for both parties request the examiner to note on the rec- 
ord that they mutually agree and stipulate that defendant's time for 
taking testimony under the recent order of Judge Blodgett in this 

case be extended to expire on September 20th, 1885, instead of Sep- 

tember 15th, 1885, and that the complainants’ time for taking testi- | 
mony under said order be correspondingly extended to expire on 
October 5th, 1885, instead of October Ist, 1585. 


C. Q. 62. When did you next work and what work did you do 
after vour services were dispensed with by the Commercial Co.? 

A. I made an agreement with S. W. Hoyt, of the firm of Hoyt 
and Ohly, of New York city, to make butter for him. 

C. Q. 63. Oleomargarine butter ? 
A. Yes, sir. 
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C. Q. 64. How long did you work for that firm ? 

A. Well, about 5 months. 

C. Q. 65. Were your services dispensed with by that firm ? 

A. No, sir. In the first place, it was not a firm. It was merely 
S. W. Hoyt. Mr. Hoyt released. me that I might take charge, as 
superintendent, of the works of, as it then existed, Alderny Manu- 
facturing Co., which was afterward changed to the Jersey Dairy 

Company of New York. 
649 C. Q. 66. How long did you work for these last companies? 
A. Well, I can’t date the exact day, but it was from some 
time in May, 1882, to the Ist of August, 1883. I mean by first of 
August the forep art of August. 

C. Q. 67. Where did you next work after the Ist of August, 1883, 
and what work did you do? 

A. In September, 1883, I went to work for G. F. Swift, Union 
Stock Yards, town of Lake, in a general way in the factory, having 
no particular position. I remained there 7 or 8 weeks and from 
there returned to New York. 

C. Q. 68. What did you do in New York ? 

A. I was in no business. 

C. Q. 69: his experiment which you tried in the defendant's 
factory from June 15th to 17th was directed solely and exclusively 
by yourself, was it not? 

A. Please explain what you mean by directed. 

©. Q. 70. I mean that you ordered and controlled it in every par- 
ticular? 

A. Well, partially—that is, under the direction of Mr. Hili, one 
of defendant’s counsel, he and Mr. Vogel, of the Fairbank Canning 
Company, having requested me to render some fat taken from the 
fat that we were working that day and have it rendered at a tem- 
perature not to exceed 120° F.; to settle the stock in the usual way 
as we conducted our business there; to allow it to seed and then to 
place it in the pans square cornered and chill it with ice or ice 
water, or both, until it had solidified enough to retain its form by 
turning the pan upside down; then to slice it in slices about one 
inch in thickness and press it in our usual way—press the chilled 

stock until the oil had been extracted—and then to weigh my 
650 oil and see what I had. I gave the man Fitzmaurice the 

matter in charge, under my supervision, not stating to him 
what it was for. I watched it throughout and have testified as to 
the result. Fe 

C.Q. 71. When was the first time that. you knew that you were 
going to order this experiment ? 

A. Do I understand you to mean the melting and pressing of fat 
in this particular experiment? 

C.Q. 72. Any experiment of this kind in behalf of defendant. 

A. The first that I knew of this experiment was a day or two be- 
fore that, when Mr. Hill was introduced to me by Mr. Vogel. He 
then stated what he wanted to do, namely, rendering fat at 120 F., 
settling, chilling, and pressing the stock as I have described. | 
told him I was too busy to attend to it that day, but if he would 
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call on the 13th of June we would then try it. I do not remember 
whether he was present at the hashing and melting of the fat or 
not, but was part of the time during the chilling and all the time 
during the pressing operation. 

Last fall Mr. Dixon, of the firm of Hill & Dixon, came to our 
works—i don’t now remember the date—and I then chilled and 
pressed some stock under his direction, the result of which I think 
at the time or later on, I don’t remember which, I made an affidavit 
to. 

C. Q.73. When you made these experiments you understood per- 
fectly well that you were expected to produce certain results by 
them, did you not? 

A. Well, partially. Both Mr. Dixon and Hill told Ine that by 
doing it that way they thought I would get in the neighborhood of 
about 60 per cent. of oleomargarine oil, and asked me what I thought 

about it. I told them I had given the matter so thought 
651 whatever, but would try it and see what would be the result. 

At the time of cither experiment I was not aware that I was to 
make an affidavit to it, and when requested so to do—that is, to 
make an affidavit—I told Mr. Vogel and both Mr. Dixon and Hill 
that, if it were possible, I preferred to have nothing to do with the 
case, but that as far as I was concerned personally it made but little 
difference one way or the other whether I testified or not, but should 
I testify in the case the probability was that the opposite side would 
draw in a lot of stuff that had nothing whatever to do with the case 
or its merits, but that as I was in the employ of the Fairbank Can- 
ning Company that I would try to carry out their wishes, unless it 


involved (which I had no idea it would) something that I might 


consider wrong for me to do. 

C. Q. 74. Who selected the fat to be used in this experiment of 
last June? 

A. There was no particular selection made any more than to 
have ita fair average of what we were working that day. It was 
forked out of a large vat containing several thousand pounds of fat. 

C. Q. 75. Who forked it out? 

A. I believe Mr. Fitzmaurice. I am not positive as to that. I 
was present at the time it was forked out and saw it taken to the 
hasher, and that no other fat that we were working got mixed 
with if. 

C. Q. 76. Who melted the fat ? 

A. Mr. Fitzmaurice, under my direction. 

©. Q. 77. Were you present during the whole operation of melt- 
ing? 

Ans. I was. ' 

C. Q. 78. How long did it take to melt this fat ? 
652 A. I did not time it. I should judge an hour and three- 
quarters to two hours. 

C. Q. 79. How long did this melting fat stand in the melting kettle 
before it was drawn off into the other or settling kettle? 

A. I did not time it. I should judge about 20 minutes, as that is 
_ usual time for settling, providing the kettle settles what we term 
clear. 
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C.Q. 80. How long did this melted fat remain in the settling 
kettle on June 15 before it was drawn off into the seeder ? 

A. I should judge about an hour and a half to an hour and three- 
quarters. I did not time any of it; not to exceed an hour and three- 
quarters. 

C. Q. 81. Were you present on the 13th all the time the fat re- 
mained in the settling kettle ? 

A. I was—that is, | was not out of the settling or seeding room 
until we had drawn off and placed it to seed in the seeding-room. 

C. Q. 82. Who actually drew this melted fat off into the seeder 
and then moved the seeder into the seeding-room on the 13th ? 

A. Well, Mr. Fitzmaurice handled the draw-pipe and I stood 
alongside of the seeder, and together we pushed it to its position, 
where it was left to seed—that is, pushed the seeder. 

C. Q. 85. How much melted fat was there in that seeder that was 
left to seed ? 

A. Do I understand by fat that you mean stock composed of oleo- 
margarine oil-and stearine ‘ 

C. Q. $4. Exactly. 

A. I should judge 650 to 700 pounds; didn’t weigh it. 

653 Perhaps there might have been a little less,as we only melted 

what | considered enough fat when rendered to be a fair 
amount of what we put in one seeder at a time. 

C. Q. 85. How near did this: melted fat come to the top of the 
seeder when it was first put in on June 13th ? 

A. I should judge within four inches—perhaps 4}. 

C. Q. 86. Was that seeder on wheels, so that it could be moved 
about easily ? 

A. Yes, sir; but there was other stock placed around it of the 
general melting of the day, so that it could not be moved without 
moving other seeders first; and had they been moved or this one 
moved I could easily detect it, as in moving of a seeder containing 
stock you necessarily disturb the seeding operation and is easily de- 
tected. 

C. Q. 87. Were the other seeders on wheels, so that they could be 
easily moved ? | ? 

A. Yes, sir; our seeders are all on wheels. 


Recess for dinner. 


C. Q. 85. What was the temperature of the room in which this 
experimental seeder was placed on June 13th and during the entire 
time it remained there until the 16th? 

A. I tested it several times and found it stood 80° F., or about 80° 
or 81°. 

C. Q. 89. How much of the time was you in this seeding-room 
between the time the seeder was placed in it June 13th and the 
time the melted fat was surrounded by ice on June 16th ? 

A. Once or twice each hour during each day up to 7 or half past 
7 at night. 

C. Q. 90. You were not there at night at all between the 13th and 


16th ? 
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654 A. Not after going home. 

C. Q. 91. You don’t know but that while you were away 
some person around the establishment or interested in this matter 
may have poured or inserted a considerable quantity of pure oleo- 
margarine oil from which the stearine had been extracted into the 
seeder, or perhaps in the day-time while you were out of the room, 
do you? 

A. Linstructed both men that has charge of presses at day and night 
to keep an eye upon that seeder and not to leave the room unless I 
was present, and that if anybody, at either day or night, attempted 
to add to or take from the contents of that seeder or tamper with it 
in any way to send some one for me immediately, be it night or 
day. 

C. Q. 92. How did it happen that your suspicions were aroused in 
this direction to an extent that would necessitate this order? 

A. I had no suspicion whatever. Sometimes in filling a press 
with stock we may have a little left from a seeder, more than a press 
will hold, and, on the other hand, we may need a little extra stock 
to fill a press, and it is our custom to take whatever may be left and 
put it into one of the other seeders, and if. we are short of stock to 
take from one of the other seeders, and I didn’t wantany taken from 
or added to this in that way, as | wanted to see what would be the 
result of the stock in this particular seeder. 

C. Q. 93. All the melted fat in that seeding-room had been treated 
in exactly the same way as that in this particular seeder, hadn’t it? 

A. The balance of the melted fat or stock had been melted at con- 
siderable above 120° F. The fat before hashing was treated the 
3 same. After melting it had been treated the same. 

655 C. Q. 94. How long a time did you keep this melted fat 
packed with ice in those pans ? 

A. | think we put the stock in the pans about 4 o'clock p. m., and 
we immediately surrounded it with ice and ice water—that is, water 
that had melted from this ice—and it remained there until the next 
morning in the neighborhood of 10 o’clock; I don’t remember ex- 
actly the time, «lthough I may have given the time on direct ex- 
amination, but many things have been brought into this cross-ex- 
amination that my memory may be at fault as to exact time. 

C. Q. 95. How long was it after you dumped this chilled product 
out of the ice pan on the 17th of June before you cut it into cakes or 
slices and put it into presses ? 

A. It was sliced immediately, each slice being put into the wrapper 
before another one was cut off, and immediately put into the press? 

C. Q. 96. How hard or cold was the product at the time it was 
sliced ? ae 

A. It was quite hard, so much so that it required considerable press- 
ure to force the cleaver through thestock. The blade of cleaver was 
held in both hands and pressed through it. I did not test it with 
the thermometer. 

C. Q. 97. How hard and cold was this product when the pressure 
was actually applied to it in the presses ? 

A. So hard that we had quite some pressure upon it before any 
00—2993 
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As to its being cold, I think it 


oil came through the wrappers. 
I did not test it with 


was very near the same as when it wassliced. 
the thermometer. 

C. Q. 98. This chilled product was wrapped in your usual press 
cloths in the presses, was it? 

A. Yes, sir; clean ¢loths that had just been woched and dried. 

656 C. Q. 99. It would take much more ice and a greater length 

of time to stiffen and harden pure oleomargarine oil than it 

would the stock from which the stearine had not been extracted, 
would it not? 

A. Yes, sir. 

C. Q. 100. Was all this stock that you dumped from the ice pan 
on the 17th cut up and put in the press and all pressed at the same 
time? 

A. Yes, sir. 

C. @. 101. How long did it take to extract the oil by this pressure 
as you have described ? 

A. I should judge about three hours. 

C. Q. 102. Was any other stock in the press with this chilled 
product? 

A. There was no stock. The press had been used and run down 
just before this, and we had a pan that was made expressly for it, 
with a pipe attached for the oil to run off, placed on top of an iron 
plate that was on top of what remained in the press. The pan was 
tight or no holes in it other than where the pipe was attached, and 
the stock or the wrappers containing the stock that had been re- 
frigerated was placed in this pan anda plate on top, stock again, 
and so on until we had it all in. 

C. Q. 103. Was this pan in which this chilled product was placed 
heated above the temperature of the room ? 

“3 No, sir; no heat applied to it. 

 Q. 104. How inany plates did you use, and what was their size? 

\ | think we had four plates about 26 inches wide, 35 to 36 
inches long. I should judge a little less than a quarter of an inch 

thick—yes ; considerably less than a quarter of an inch thick. 
697 C. Q. 105. How hot or warm were those plates when placed 
in contact with the clotins on the chilled product? 

A. They had been placed in warm water, heated to 100° F., taken 
out of said water, wiped off, and placed in the press. 

(©. Q. 106. Yes: the water was 100°, as I understand you, but how 
warm were the pilates ? 

A. I should judge about 90° F. 

C. Q. 107. Have you ever in your experience had the steam shut 
off from the seeding-room and the room: become cold until the pro- 
duct was chilled until you could cut it with a knife? 

Ubjected to as new matter, and not referred to in the examination- 
in-chief, and irrelevant thereto. 


but the stock had not been properly seeded ; therefore 
It would not seed if it had chilled and hard. 


A. Yes, sir; 
we did not press it. 
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C. Q. 108. What did you do with such chilled stock if you did 
not press it? 


Same objection. 


A. Took it back to the melting kettles and remelted it as fat with 
unmelted fat. 

CQ. 109. Was there any water in the bottom of this seeder into 
which you ran the melted fat on June 13th? 

A. No, sir. 

C. Q. 110. What would have been the effect upon the product, if 
you know, had there been a layef of warm water upon the bottom 
of that seeder ? 


Same objection. and further objected to as calling for a 
698 mere opinion upon a matter which it does not appear the 
witness ever tested or informed himself. 


A. I could not say. | 

C. Q. 111. Do you not take great pains not to have any water in 
the bottoms of your seeders when you put the stock in them ? 

A. Yes, sir. 

C. Q. 112. Why do you do that? 

A. In the first place, the water that might get there in the course 
of melting would be the water absorbed by the fat while cooling 
before hashing, and would contain more or less blood that might 
be in the fat, and, if allowed to get into the seeder in a room as warm 
us our press-room, would stink very soon; and, in the second place, 
the stinking water would destroy the product for oleomargarine oil. 

C.Q. 113. You know, as a practical-workiman, do you not, that 
any water, no matter how clean and pure it is when it goes into the 
bottom of a seeder, will “stink” the product if it remains there 
while seeding is going on ? 

Objected to as calling for an opinion not shown to be based on any 
actual experiment or observation and irrelevant to the examination- 
in-chief. 


A. I have never seen any clean water in a seeder that way, and 
could not say what might be the result. 

C. Q. 114. Have you ever seen any water with blood in it—in a 
seeder ? 

A. I have seen water that had a bloody appearance. 

C. Q. 115. Were you present during the entire three or four hours 
when that press was operating upon the product from those ice-pans 
on the 17th? 

A. I was. 
659 C.Q.2. 116. Hew long do you suppose it took that stock, after 
it was put into the presses, to go back to the natural temper- 

ature of the room ” 

A. I don’t think it went back io the natural temperature of the 
room—that is, the whole stock—from the fact that the cakes of the 
stearine were cooler than the hand when taken out—that is, felt 
cool in the hand. 
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C. Q. 117. Who were present during that pressing on the 17th ? 

A. Mr. Hill, John H. Hartog, of Chicago, and myself; and Mr. 
Vogel, of the Fairbank Canning Company, came in occasionally. 

©. Q. 118. Was Mr. Hartog there all the time? 

A. I believe he was. If he went out it was once when, I think, he 
may have been called to the telephone. He wasn’t gone over 5 
minutes, anyhow. | 
| C. Q. 119. What was he there for? 

A. He was invited by Mr. Vogel, Mr. Hill, and myself to see the 
pressing and give an opinion as to the quality of the oil. 

C. Q. 120. Is Mr. Hartog a relative of any of the officers of your 
company ? 

A. No, sir; not that I know of. 

C. Q. 121. Did you make any tests of any kind with this oil which 
flowed from the press on the 17th ? 

A. Nothing. other than tasting It. 

C. Q. 122. What did this oil run into from the press? 

A. A tin pan. 

C ne 123. How much dicthe tin pan hold ? | 
[ should judge it would hold about 100 pounds. | 
( (). 124. Ilow much weight of oil did you get from the press on 
the 17th ? 


| 660 A. Fifty-five pounds net. 

C. Q. 125. Did you weigh the stearine? 

A. We weighed the siearine and wrappers together. I don’t re- " 
| member the weight of the stearine. 

| C. Q. 126. How much did the stearine and wrappers weigh ? A 

| A. I don’t remember. Ley 


C. Q. 127. Was this Mr. Fitzmaurice present when you were giv- 
ing your testimony on your direct examination ? 

A. I think he was here a short time, but not all the time. 

C.Q.125. What was done with the stoek which was chilled in that 
second ice-pan, and which you did not press? 

A. Put back into the kettle and remelted with the raw fat. 

C.Q.129. How many pounds of stock do you usually place in one | 
of those presses to be acted upon at one time? 

A. Well, from 13 to 15 hundred pounds, owing to the kind of 
stock. 

C.Q. 130. How long usually does it take you to press this stock of 
13 or 15 hundred pounds? 

A. That depends upon the stock. 

C. Q. 131. Well, stock like this with which you made this experi- 
ment. 

A. Well, T should think anywhere from one hour and three-quar- 
ters to two hours and a quarter, owing to the speed of our engines. | 

C.Q. 1382. How long would it take you to press 91 pounds of your 
stock like that melied on the 13th of June, provided you didn’t chill 
it and pressed it in the same manner and with the same press you, 
used in your alleged experiment? 


661 Objected to as irrelevant and immaterial. 
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A. Something I couldn’t answer. I never pressed such a small 
amount of stock. 


Redirect examination by Mr. HI: 


R. D. Q. 133. Referring to the letters from Mr. Thurber copied 
upon the record in your cross-examination, were they written and 
signed by Mr. Thurber in your presence or not? 

A. I was present when he dictated them to his short-hand writer, 
and also when he signed them. 

R. D. Q. 134. If you have those two letters here will you please 
hand them to the examiner and let him mark them for identifica- 
tion ? 

A. I will. 


Witness hands the letters to the examiner. I write upon them the 
following: “ Thurber letter No. 1” and “ Thurber letter No. 2,” re- 
spectively, together with my signature and date. 


R. D. Q. 135. In your cross-examination you stated that Mr. Fitz- 
maurice left the employ of the Commercial Manufacturing Company 
of his own free will soon after you did. Did you state that of your 
own personal knowledge or upon information derived from others? 

A. Information derived from others. 

R. D. Q. 136. The operation which you have variously termed 
“seeding ” and “ graining” is the crystallization of the stock, is it 
not? 

A. Yes, sir; it is. 

R. D. Q. 187. In your cross-examination you referred to having 

chilled and pressed some stock, under Mr. Dixon’s direction, 
662 last fall. What was the result of that operation as to quality 
and quantity of oil obtained, if you remember ? 

A. As to quality, it was good No. 1 oil, and asto quantity, if my 
memory serves me right, was nearly the same as in the experiment 
of June 17th. 

R. D. Q. 138. At the time when you told Mr. Dixon last fall that 
you had given the matter nop thought whatever, but would try it and 
see what would be the result, did Mr. Dixon tell you of the alleged 
experiment made at Brighton, Mass., made by complainants’ ex- 
perts, and its alleged results, as testified to by them ? 

A. He told me there bad been an experiment made by some one 
and, if 1 remember right, that its yield in oil was something like 90 
or a little over 90 per cent.’ He asked me if I didn’t think that was 
an excess. He said something about another experiment, if I re- 
member right; that is, in regard to the pressing, I think. I think 
he said that the experiment that got the excess of oil used hot or 
warm plates—hot, I think he said—and that the stock where cold 
plates were used—I think he used the word cold plates; I don’t re- 
member it clearly, it was so long ago—at any rate, there were two 
experiments made and one got a good deal more of oil than the 
other. He then asked me, if we chilled stock and pressed it as we 
did on June 16th and 17th, if I thought we would get anything near 
60 per cent. of oil. I told him I had never tried it, but would do it 
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as he requested, but I thought it would yield something near that. 
This is, as near as I can remember, what ccnversation passed be- 
tween us. 
R. D. Q. 139. In the experiment of June 17, were the slicing, 
Wrapping, putting into the press, and turning on the pressure con- 
ducted as rapidly as could be conveniently done? 
663 A. Yes, sir. 

R. D. Q. 140. Was there any stock in the press during the 
operation except the chilled stock taken from the chilling-pan, as 
you have testified ? 

A. None whatever. 
R. D.Q. 141. Did the fifty-five pounds of oleomargarine result 
solely from that chilled stock thus placed in the press ? 


A. It did. 
: R. D. Q. 142. You state that you made no test of the resulting oil 
| on June 17th, other than tasting it. Has your experience been such 


that you can determine the quality and grade of oleomargarine oil 
by tasting it? 

A. 'That’s the way we grade our oil. 

R. D. Q. 143. At what part of the pressing operation on June 17th 
did you taste the resulting oil? 

A. Several times during the pressing and when we were through 
pressing. 

R. D. Q. 144. In any of those tests did you notice any stickiness 
in the oil or any adhesion of it to the palate or mouth ? 

A. None whatever. 

R. D. Q. 145. Was the resulting oil a thin, fine oil or a thick or 
viscid oil? 

A. It was a thin oil—what I would eall a soft oil. 

R. D. Q. 146. You state that Mr. Fitzmaurice was present a short 
time while you were testifying on your direct examination; he was 
examined in chief before you were, was he not? 


A. He was. 
GILBERT A. PECK. 


664 Subscribed and sworn to before me this 11th day of Sep- 


tember, A. D. 1885. 
EDWIN. L. THURSTON, 
Notary Public. 


An adjournment was here taken to Saturday, September 12th, 
1885, at 11 o'clock a. m. 


SATURDAY, September 12th, 1885—-11 o'clock a. m. 


Met pursuant to adjournment. 
Parties present by same counsel as before. 
Adjourned until 1.30 p. m. 
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1.30 P. M. 
Present: Mr. Towle for compl’t and Mr. Hill for def’t. 


Joun H. Fitzmaurice, a witness for the defendant, being first duly 
sworn to tell the truth, the whole truth, and nothing but the truth, 
testifies as follows in answer to interrogatories propounded by Mr. 
HI, counsel for defendant: 


Q. 1. What is your name, age, residence, and occupation ? 

A. My age is 24; 2334 Winter St.; [ work in the press-room at 
Fairbank Canning Co.'s works, Union Stock Yards; my name is 
John H. Fitzmaurice. 

Q. 2. Did you work there in June, 1885? 

A. Yes, sir. 

Q.3. Who had charge of the press-room there in June, 1885, during 
the day-time, under the general direction of Mr. Peck, the superin- 
tendent? 

A. I did. 

Q. 4. Do you remember anything about Mr. Peck’s leaving a 

seeder, with stock there, about June 13th. which remained in 
665 process of seeding until the afternoon of June 16th, and his 

giving any directions to have that seeder looked after any 
more carefully than usual ” 

A. Yes, sir; I do. 

Q. 5. While that stock was seeding in that seeder did you have 
charge of the press-room during the day-time each day ? 

A. Yes, sir. 

(). 6. At what time in the morning did you go on duty, and what 
time in the evening did you go off duty during those days ? 

A. I went on duty at 7 o'clock in the morning and got through 
at half past o in the evening. 

Q. 7. From half past 5 in the evening, through the night, till 7 
o'clock in the morning, during those days, who had charge of the 
room in your place? 

A. Thomas Whalen, who is here present. 

Q. 8. What instruction, if any, did Mr. Peck give you with regard 
to that particular charge of stock which was under process of seed- 
ing from June 13th to the afternoon of June 16th ? 

A. Mr. Peck told me to see that that seeder was not disturbed in 
any way—to see that nothing was put into it or taken out of it in 
auy shape or form. 

Q. 9. Did you obey his instructions ? 

A. I did, sir. 

Q. 10. Were you in that room all the time between 7 o’clock in 
the morning and half past 5 in the evening of each day while that 
particular charge was seeding and in the seeder ? 

A. Yes, sir; 1 was. 

Q. 11. Was that seeder disturbed or anything put into 

666 itor taken out of it in any shape or form while that stock 
was in it? 

A. No, sir. 
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Cross-examination by H.S. Towtre, Esq., counsel for com- 
plainants : 

C. Q. 12. How long have you been in the employ of Fairbank 
Canning Company ? ) 

A. About 14 months. 
Lh C. Q. 13. What business did you follow before you entered the 
employ of this company? 

A. I was porter in a wholesale pin-house. 

C. Q. 14. By whom were you employed ? 

A. August Gaylord, 10 & 12 Thomas St., New York. 

C. Q.15. Had you any experience in connection with the manu- 
facture of oleomargarine stock or oil previous to entering the em- 
ploy of the defendant in this suit ? 


| A. Yes; I worked in the Commercial about 7 years ago. : 
©. Q. 16. Who employed you then, and at what place did vou 


work ? 
A. I think it was Mr. Easterbrook. 
partment, 48th St., New York city. 
C.Q. 17. How long were you in the employ of the Commercial 
Company ? 
A. About a year. I guess it was about a year altogether. 
1] C. Q. 18. Why did you leave the employ of this company? 
| A. ‘They got very slack, aud I got laid off. 
| C. Q. 19. Were you not discharged from their employ ? 


I worked in the butter de- 


Objected to as utterly immaterial and irrelevant. 


667 A. No, sir; they were pretty near all laid off. Very few 
were kept on at the time. 
| C. Q. 20. How many men remained in the employ of the com- 


‘ 


pany when you left there ? 
Same objection. 


A. Something I couldn’t say. 
C. Q. 21. About how many? 
or a hundred ? 


Did they continue to employ fifty 


Same objection. 


| A. I couldn’t say. 
| C.Q. 22. What are your particular duties at the Fairbank Can- 
ning Company? 
A. I run the presses. 


A. 
A. 


’ 


eo 


7 in 


C. 
CU. 
C. 
A. 


. Q. 26. Who besides yourself is employed in this room between 


A. 
about 3 boys. 


Q. 23. At what temperature is the press-room kept ? 
Between 80 and 85. 
Q. 24. What is the size of this press-room ? 

I couldn’t say. 

Q. 25. Is it a very large room ? 

Yes; good size. 


the morning and 5 in the evening? 
Well, at that time there was about 8 men in the room and 


~@ 


THE FAIRBANK CANNING CO, 


C. Q. 27. How many doors or entrances has this room ? 

A. Five doors. 

C. Q. 28. Does any one come in and go out of this room besides 
the men employed within the same? 

A. Only the men employed in the building, who might occasion- 
ally walk through. No strangers are allowed. 

C. Q. 29. As I understand you, then, workmen in going from one 
part of the building to another pass through this room when they 

so desire. Is this correct ? 
668 A. They very seldom come down there except they come 
business. When they come down there they generally 
want something—some machinery or other. 

C. Q. 30. Are persons employed in the building prohibited from 
coming into or passing through this room ? 

A. They have got no business down there unless they are sent 
down there after somethiug. 

C. Q. 31. Can come in there if they want to, can they not? 

A. Well, yes; they can come in,and if any one comes in I can 
see them. 

C..Q. 32. How many presses are used in this room? 

A. At that time we only had five. 

(. Q. 33. Each press in charge of a pressman ? 

A. I run the five. 

C. Q. 34. How much of your time was required in June, 1885, in 
looking after these five presses? 

A. From 7 o’clock in the morning till half past 5 in the evening. 

C. Q. 35. Do presses such as you use at the factory of the Fair- 
bank Canning Co. require much attention ? ” 

A. Yes; they need careful watching. 

C. Q. 36. And it is your duty, as I understand it, to look after all 
of these 5 presses. Is this so” 

A. Yes, sir. 

C. Q. 37. When you are looking after these presses can you see all 
of the hes doors opening into the room ? 

A. I can see anybody that crosses the room. 

C. Q. 38. Would you know whether any one came in at any one 
of these doors if you were not looking in the direction of the door 
through which the person entered ? 

A. If they came from down-stairs they would have to 
669 go out through the engine-room. Then there’s a door on the 
other side; if they came in that door they would have to cross 

the room, and [ would see them. 

C. Q. 39. If a person should have come from down-stairs and 
passed out through the engine-room they would not have been seen 
by you. Is this so? 

A. Yes; I wouid have seen them if I was in that end of the room 
at the time. The press-room is all one big room. 

C. Q. 40. You have only accounted for two of the doors. Would 
vou have known of the entrance of any one at either of the other 
three doors if you had not been looking that way at the time? 
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Ans. Yes; I would; because they would have lad <o come right 
through the room to get out again. 

C. Q. 41. Could not a person have come and gone out of the room 
by the same door? 

A. I don’t think that they could while I was in the room without 
Inv seeing them. 

C. (. 42. How far from the end of the ;.ccss-room opening into 
the engine-room was this seeder placed about which you have testi- 
fied? 

A. I couldn’t say exactly. 

C. Q. 48. Was it placed in a portion of the press-room which was 
hear the engine-room ” 


A. The seeder was placed in about the center of the press-room, 


surrounded by other seeders. 

C. Q. 44. You have testified that this seeder containing stock was 
placed in this room on the 13th day of June, 1885. How do you 
know the day of the month? | 

A. I remember the day it was placed there, because Mr. Peck 
670 told me to watch that seeder particular, and not to have it 
disturbed in any way, and to see that nothing was put into it 

or taken out of it. 

C. Q. 45. How do you know it was the 13th day of June he told 
you this? 

A. Why, it is very seldom he ever tells me to watch a seeder like 
that, and it is remarkable. 

C. Q. 46. May it not have been on the 20th day of June, so far as 
you know, instead of the 13th? 

A. No; I am sure it was on the 15th of June; -positively. 

CU. Q. 47. Are you sure of it because Mr. Peck told you so? 

‘A. No; I remember it myself. 

C.Q. 48. Between the 13th and 16th of June were all of the 5 
presses 1n use In your room ” 

A. I believe they were. 

C. Q. 49. Did you not have occasion to leave this room now and 


éhen between 7.in the morning and half past 5 in the evening ? 


A. I very seldom ever leave the room. 
C. Q. 50. You had to leave it sometimes, did you not? 
A. Sometimes in the day I go upstairs for a few minutes. 
C. Q. 51. You attended to your regular duties and looked after the 
presses between the 13th and 16th days of June, ’85, did you not? 
A. Yes, sir; I did. 
C. Q. 52. Did you sit down and watch this particular seeder during 
any considerable portion of the time? 
A. No, sir: I had to keep walking up and down, watching the 
stock in the press. 
671 C. Q. 53. Have you had any conversation with Mr. Peck 
about the testimony you were to give here to-day ? 
A. No, sir; not in particular. 
C. Q. 54. Have you not talked together about the testimony you 
were to give? 
A. No, sir; no more than about what happened at that time. 
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C. Q. 55. Are you related to George Fitzmaurice, who has pre- 
viously testified in this cause ? 

A. Yes, sir; he is my brother. 

C. Q. 56. Have you talked with him about this matter and the 
testimony which he gave ? 

A. No, sir; I have not. Wedon’t live in the same house, and it’s 
very seldom we speak to each other in the shop. 

C. Q. 57. Are you here to-day at the request of Mr. Peck, or were 
you subpcenaed to come here as a witness? 

A. At Mr. Peck’s request. 


Redirect exa:nination by Mr. Hitt: 


R. D. Q. 58. While that stock was in that particular seeder could 
anybody have come into the room and gone to the seeder while you 
were on duty in the room without your knowing it? 

A. They could not disturb that seeder in any way without me 
knowing it. 

R. D. Q. 59. Was that seeder dated and numbered like the rest of 
seeders ? 

A. No, sir; it had no mark on it. 

R. D. Q. 60. Did you ever know any other seeder there to be filled 
up and seeded without being marked ? 

A. No, sir; they all have the day of the month on it. 
O72 R. D. Q. 61. Do you think any one could have entered the 
room and gone to that seeder while you were on duty there 
without your seeing it? 
A. Not without my knowing it; no. 


Recross-examination by Mr. Tow e: 

k. C. Q. 62. Between the 13th and 16th of June, 1885, while this 
particular seeder was in the room, did you not look after the 5 
presses under your charge as usual ? 

A. I did. | 

R. C. Q. 63. Did you not during those days leave the room and 
go upstairs as you have testified that you had to occasionally? 

A. I don’t remember leaving the room at the time. 

R. C. Q. 64. Isit not a fact that you usually leave the press-room 
at least once every day, if not oftener ? 

A. Well, when I do leave the room it is only for a few moments, 
and that is verv seldom. 

R. C. Q. 65. Do you not leave it every day for a few moments? 

A. I can’t say that I leave it every day for a few moments. 
Sometimes I don’t leave it all day. 

RC. Q. 66. Is it not usual for you to leave the press-room for a 
few moments nearly every day, if not every day? 

A. Well, 1 never leave the press-room unless I want to go up to 
the water-closet, or something like that. I eat my lunch in the 
press-room. 

R. C. Q. 67. Were you looking at or towards that particular seeder 
all the time while it was in your room? 
A. Yes; I saw that it wasn’t disturbed. 
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673 R. C. Q. 68. Was the position of the seeder such that your 
eyes were upon it all the time when you were looking after 
the presses ? 

A. Yes, sir; it was. 

R. C. Q. 69. Do vou pretend to say that you could attend to your 
duties about these presses and to be watching this seeder every mo- 
ment during the day? 3 

A. I don’t say that I could watch it every moment, but I know 
that seeder wasn’t disturbed in any way. 


Re-redirect examination: 


R. R. D. Q. 70. When Mr. Peck placed that seeder and its contents 
in your charge and directed you to see that it was not disturbed, 
state whether or not he instructed you not to leave the room, and if 
you should be obliged to leave the room at any time to send for him 
to remoin there while you were away. 

A. He didn’t say anything about leaving the room. It’s very 
seldom I leave the room, and he told me if that seeder was disturbed 
in any way to send for him. 

R. R. D.Q. 71. While that seeder was in your charge, as you have 
stated, could any one get at it without moving the other seeders 
which surrounded it? 

A. No, sir. 


Re-recross-examination : 


R. R. C. Q. 72. How near together were these seeders placed ? 
A. They were set right close together—one right up against the 
other. 
R. R. C. Q. 73. How many of these seeders were together in the 
room at this particular time ? 
A. I ecouldn’t say exactly. 
674 R. R. C. Q. 74. About how many ? 
A. I couldn't say. 
R. R. C. Q. 75. More than a dozen ? 
A. I couldn't say exactly how many. I know that seeder was 
surrounded by seeders, but I don’t know bow many. 
R. R. C. Q. 76. Were these seeders, at the time referred to, placed 
any nearer together than is usual ? 
A. No, sir; they are always set close together. 
R. R. C. Q. 77. About how many of these seeders do you generally 
have placed near together, as you have stated—that is, at one time? 


Objected to as immaterial and irrelevant. 


A. I couldn't say. 

R. R. C. Q. 78. Did Mr. Peck call your attention to this particular 
seeder after it was surrounded by the other seeders which you have 
referred to? 

A. Yes, sir: he did. 

R. R. C. Q. 79. [ suppose, then, you could only see the top of the 
seeder when thus surrounded. Is this so? 
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A. Yes, sir; I could see the top of it. If it was disturbed in any 
way I could tell it. 

R. R. C. Q. 80. In what particulars did this seeder, so far as you 
could see it, differ in appearance from the other seeders which sur- 
rounded it ? 

A. It didn’t differ any from the other stock, only it had no mark 
on it. 

- R. R. C. Q. 81. Were all of these seeders of the same height and 
size ? 
A. Icouldn’t say. We've got large seeders and small seeders. 
675 R. R. C. Q. 82. Was this particular seeder sma!ler or larger 
than the others by which it was surrounded? 
A. Well, I believe that in that space they were all about the same 
size. It is very seldom we run a large seeder in that space. 
R. R. C. Q. 83. They were all, then, as near as you can remember, 
of the same height? 
A. I believe they were. 
R. R.C. Q. 84. And as you remember it, this particular seeder 
had other seeders, both at the sides and ends? 
A. It had two on each side and one at the end. One end was 
standing out so I could see it. 
R. R. C. Q. 85. It was not entirely surrounded by them, as you 
have before testified ? 
A. It was surrounded on the sides and one end, and one end was 
exposed. 
R. R. C. Q. —. What mark was there on this seeder by which 
you could distinguish it from the others? 
' A. There was no mark at all on that seeder, and all the other 
seeders have the day of the month marked on them. 


Re-re-redirect examination: 


t. R. R. D. Q. 87. Was the exposed end of that seeder the end 
towards the presses or the end towards the door ? 

A. It was towards the press; there was a press right in front 
of it. 

R. f. R. D. Q. 88. How far was the exposed end of that seeder 
from the press right in front of it? 

A. I couldn’t say exactly. 

R. R. R. D. Q. 89. About how far ? 
A. I should say about ten feet. 


676 te-re-recross-exalination : 


R. R. R. C. Q. 90. You did not spend all of your time at the press 
nearest to this seeder, did you? 
A. No, sir. 


JGHN H. FITZMAURICE. 


Subscribed and sworn to before me this 12th day of September; 


A. D. 1885. 
EDWIN L. THURSTON, 
Notary Public. 
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THomas WHALEN, being first duly sworn to tell the truth, the 
whole truth, and nothing but the truth, testifies as follows in answer 
to interrogatories propounded by counsel for defendant: 


(). 1. What is your name, age, residence, and occupation ? 

A. 24 years of age; 45th St.and Wentworth Ave., No. 4545; run 
the presses all night at Fairbank Canning Company. 

Q. 2. Were you employed there at that work in June, 1885? 

A. Yes, sir. 

Q. 3. What time do you go on duty and off duty ? 

A. Half past five in the evening, and go off when relieved by Mr. 
Peck or Fitzmaurice in the morning. 

Q. 4. Have you been present and heard the testimony of Mr. 
John H. Fitzmaurice this afternoon ? 

A. Yes, sir. 

Q. 5. Do you remember anything about that particular seeder, 

not numbered or dated, which was filled and stood in the 
677 —press-room to seed, and was watched by Mr. Fitzmaurice, in 
the day-time in June last, as Mr. Fitzmaurice. testified ? 

A. Yes, sir. 

(). 6. State what you had to do with it. 

A. Mr. Peck told me at night to watch this seeder particular; to 
allow no one to disturb it in any way—to put anything in it or take 
anything out of it—and if they did I was to notify him right away. 

Q. 8. Did you do as he directed ? 

A. Yes, sir. 

C. Q. 9. Did you watch it every night from the time when that 
particular charge was put into it until it was seeded and taken out? 

A. Yes, sir. 

C.Q. 10. From the time when that seeder was filled until it was 
seeded and emptied, did any one add anything to its contents or take 
anything away from them or disturb it in any way while you were 
on duty there? 

A. No, sir. 


Cross-examination by Mr. TowLe: 


C.Q. 11. Have you talked with Mr. Peck about the testimony you 
have given to-day ? 
A. No, sir. 
C. Q. 12. Have you talked with Mr. John H. Fitzmaurice about 
it? 
A. No, sir. 
C.Q. 13. Have you been sitting here in this room; within a few 
feet of Mr. Fitzmaurice, and listening to what he had to say ” 
Objected to on the ground that the witness has already 
678 testified that he was present and heard Mr. Fitzmaurice’s 
testimony, and the distance he sat from him is entirely im- 
waterial. 
A. Yes, sir. 
©. Q. 14. Who asked you to come here and listen to the testimony 
of Mr. Fitzmaurice ? 
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A. No one—to particularly listen to the testimony of Fitzmaurice. 

C. Q. 15. Who asked you to come here as a witness to-day ? 

A. I came with Mr. Peck to give my testimony about this seeder. 

C. Q. 16. How long have you worked for the Fairbank Canning 
Company ? 

A. About 7 months. 

. Q. 17. What are vou employed to do? 

. To run the presses. 

C Q. 18. Have you charge at night of the 5 presses under the 
supervision of Mr. Fitzmaurice during the day ? 

A. Yes, sir. 

C. Q. 19. How many men are employed in the press-room where 
you work during the night? 

A. Seven. 

C. Q. 20. How large a room is it—how many feet long and how 
many wide? 

A. I don’t know, sir. 

C. Q. 21. Is it a very large room ? 

A. Not so extra large. 

». Q. 22. How many doors has it ? 

A. I couldn’t say, sir. 

). Q. 23. Are these doors locked at night? 

A. 1 don’t know, sir; I never paid any attention to any doors only 

the one I come in. 
679 C. Q. 24. How is this room lighted ? 
A. By gas and lamps. 

C. Q. 25. Is it kept very light at night? 

A. Yes, sir. 

C. Q. 26. How many gas burners are used ? 

A. I never counted them. 

C. Q. 27. About how many ? 

7 I couldn’t say, sir. 

C. Q. 28. How many lamps are med in this room ? 

A. That I couldn’t say. 

C. Q. 29. Is it a part of your work to look after the 5 presses in 
this room during the night ? 

A. Only one press works at a time. 

C. Q. 30. Do these presses require much attention ? 

A. There is generally only one a-working when I go in in the 
evening. The rest are all finished. 

C. Q. 31. How many presses were used during the night between 
June 13th and June 16th, 1885? 

A. Five presses in the room, but not all working at the same 
tine. 

C. Q. 32. How do you know that this particular seeder, contain- 
ing oleomargarine stock, about which you have testified was in the 
room where you are employed between the 13th and 16th of last 
June? 

A. To the best of my idea, it was on the 13th, 14th, and 15th of 
June. 
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C. Q. 33. How do you know it was there at this particular date ? 
Where do you get vour idea from ? 

A. I’ve got no certain date, but I am pretty sure it was between 

those three dates. . 
680 C. Q. 34. Do men work at night in other parts of the build- 
ing—that is, outside of the press-room, where you are ? 

A. I don’t be in any other part of the building but my own—the 
press-room. 

C. Q. 35. You swear then, do you, that you don’t know whether 
men work at night in other rooms besides the press-room ? 

A. Only a couple of men upstairs—about 5 men. 

C. Q. 36. Do these men from upstairs ever come down in the press- 
room at night? 

A. No, sir; only the foreman, when he has business down there. 

C. Q. 37. I understand that the press-room is under your charge 
at night. Is this so? 

A. Mr. Peck looks after the press-room. I go by his instruction. 

C. Q. 38. Is Mr. Peck there at night ? 

A. An hour or two in the evening. 

C. Q. 39. When Mr. Peck isn’t there who has charge of the room ? 

A. Mr. Peck hasn’t been away from there a night since I’ve been 
employed by the Fairbank Canning Co. 

C. Q. 40. But you say Mr. Peck isn’t there only about an hour or 
two in the evening. Who has charge of the room after Mr. Peck 
goes away ? 

A. I have. 

C. Q. 41. You say you follow the instructions from Mr. Peck. Did 
he say anything to you between the 13th and 16th of last June about 
keeping the doors locked and keeping persons out of the press-room 

when he wasn’t there? 
681 A. He never said anything about any doors. I never saw 
any outside men there nights, except the foreman upstairs. 

C. Q. 42. Do. your duties at night keep you in one part of the 
room all the ume? 

A. Not exactly one part. 

C. Q. 43. Are you walking around from one part of the room to 
another ? 

A. Yes, sir. 

C. Q. 44. Are you constantly engaged about your work or do you 
occasionally sit down and take a rest during the night ? 

A. No, sir; I never sit down. 

C. Q. 45. Do vou ever leave the room at night ? 

A. No, sir. Not while that seeder was in my charge. 

C. Q. 46. Do you pretend to swear that you didn’t go upstairs at all 
during either of the nights while this seeder was in your room ? 

A. I never left the room. 

C. Q. 47. Not even for a few moments ? 

A. Had no occasion, sir. 

C. Q. 48. Is it a fact that you never leave this room at night at 
all? | 

A. Not while the seeder was in my charge. | 
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C. Q. 49. Then you do leave other nights, do you? 


Objected to as irrelevant to the examination-in-chief and because 
it is of no consequence what the witness does on other nights. 


A. In case a belt breaks I report to the engineer. I don’t leave 
the press-room, but speak through the door. 

C. Q. 50. You swear, do: you, that you never leave this room 
682 between 5.30 at night, when you take charge, until you are 
relieved in the morning by Mr. Peck or Mr. Fitzmaurice? 

A. I never had any necessity to leave it since I’ve been on night 
work. 

C. Q. 51. How many seeders were in the press-room at the same 
time as this particular one about which you have testified ? 

A. I don’t know, sir. 

C. Q. 52. About how many ? 

A. I sew t give you any idea. 

C. Q. 53. Where was the seeder in the room—that is, the one to 
which Mr. Peck called your attention ? 

A. To the best of my belief about the center—very near. 

C. Q. 54. Were other seeders placed all around it? 

A. Yes, sir. 

C. Q. 55. Were the seeders which were near this one about this 
same size? . 

A. I could not say, sir. 

C. Q. 56. What mark was placed upon this particular seeder to 
which your attention was called ? 

A. No mark at all. 

C. Q. 57. Did you examine it to see whether there was any mark 
on it? 

A. Yes, sir. 

C. Q. 58. When did you do this? 

A. The night Mr. Peck told me about this seeder. 

C. Q. 59. Did he tell you to examine it, or did he tell you there 
was no mark on it? 

A. No, sir. He told me nothing at all about it. 
C. Q. 60. Is it customary for you to examine the seeders 
standing in the press-room at night to see how they are 
marked ? 

A. Yes, sir. 

C. Q. 61. What do you do it for? 

A. So I won't get them mixed. 

C. Q. 62. What was the temperature in this room during the nights 
between the 13th and 16th of last June? 

A. Between 80° and 85°. 

C. Q. 63. Is there a door opening from this press-room into the 
engine-room ? 

A. Between the press-room and engine-room—the door I come 
through. 

C. Q. 64. What door or doors open from the engine-room besides 
the door into the press-room? Is there an outside door opening 
into the engine-rvom ? 

o7—203 
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A. One outside door. 
CO. Q. 65. Do you have to look after the 7 men employed at night 
in this press-room while Mr. Peck is not there ? 
A. Y es, sir. 
THOMAS WHALEN. 


Subseribed and sworn to before me this 12th day of September, 


1885. 
EDWIN L. THURSTON, 
Nota ry Public. 


An adjournment was here taken to Monday, Sept. 14th, 1885, at 
10 o’clock a. m. 


Monpay, Sept. 24, 1885—10 o’elock a. m. 


Met pursuant to ———- 
Parties present: C. K. Offield, Esq., for complainants, and L. Hill, 
Esq., for | arm 0 


684 Joun H. Harroa, a witness for defendant, being first duly 
sworn to tell the truth, the whole truth; and nothing but the 
truth, testifies as follows in answer to interrogatories propounded by 


Mr. Hine: 


(J. 1. What is your name, age, residence, and occupation ? 

A. My name is John H. Hartog; age, %: ; residence, 202 Michi- 
gan avenue; occupation, broker and inspecior. 

Q). 2. What articles do you deal in as a broker and inspector—as 
an Inspector ? 

A. I deal in and inspect all articles used in the manufacture of 
artificial buttér. I make a specialty of “oleo” oil. 

Q. 5. What experience have you had in examining, inspecting, 
and grading “oleo” oil? 

A. I have been with my Holland firm in Rotterdam as their in-: 
spector of “oleo” for two years and a half. From there | have 
been in Paris for a short time to learn the manufacture of it; then 
I have been with Armour & Co., of this city, for a yearand a half, to 
superintend the making of the oleo oil and select the article before 
exporting, starting in October of last year for myself as an Inspector. 

Q. 4. Since you ‘started for yourself, in October last, have you in- 
spected much or little “oleo” oil? 

A. Well, | didn't keep track of it up to the Ist a January, but 
since the first of the year up to date I must have inspected between 
ten and twelve thousand tierces, both here and in other cities in 
this country. 


Q.o Does your certificate of inspection determine anything about 
‘the price of the oil? 
GS5 A. Yes; itdetermines the quality, and consequently the 


price, too, 
Q. 6. What manufacturing firms employ you to inspect their 
ak ? 
They are spread all over the country. They send me in their 
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orders and buy on my inspection here. Sometimes firms abroad 
buy on my inspection here. 

Q. 7. Mr. Gilbert A. Peck testified recently in this case that a test 
was aie at the works of the Fairbank Canning Company ou 
June 17th, 1885, which consisted in subjecting a panful of solidified 
oleomargarine stock to the action of a press in order to extract the 
oleomargarine oil from it, and that a Mr. John H. Hartog, of this 
city, was present during the operation. Are you the Mr. John H. 
Hartog to whom he referred ? 

A. Yes; ’twas I. 

Q. 8. Do vou remember the experiment of removing that solidi- 
fied stock from the pan and slicing and pressing it that day ? 

A. May I ask you what you mean by solidified—solid ? 

Q. 9. Yes; solid. 

A. Yes; I remember perfectly well. 

Q. 10. W ill you describe how the solid stock was removed from 
the pan ? 

A. The pan was turned upside down on a board and lifted off. 

Q. 11. When the pan was lifted off did the stock resting on the 
board retain the same shape that it had had in the pan? 

A. Yes. 

Q.12. What was next dune with the stock after the pan was lifted 

off? 
686 A. One of the men sliced it with a cleaver. 
Q. 13. What was then done with these slices? 
. They were put into the press cloths and put on the plates of 

the press. | 

Q. 14. How hard was that stock when it came out of the pan and 
was sliced as you have described ” 

A. I can’t find a definition for saying how hard it was. 

Q. 15. Did it seem to be solid all through or did any of it seem 
to be soft in the midd! 

A. It was solid all through to the center. 

(2. 16. Did you see that stock in the pan weighed before it was 
sliced up? If so, will you state what it weighed ? 

A. Yes; I paid particular attention to the weighing and remem- 
ber that it weighed 91 pounds net. 

Q. 17. Did you stay there and watch it during the entire opera- 
tion of pressing it? 

A. Yes; I saw the experiment from beginning to end, but was 

‘alled away when they started pressing it to answer the telephone, 
and the amount of oil on the scale had increased by almost one 
pound when I| returned. 

Q. 18. What amount of oil was obtained from that panful of stock 
by that pressing operation which you witnessed that day? 

A. 55 pounds of oil. 

Q. 19. What was the character and quality of that oil? 

A. It was a prime oil. 

Q. 20. Did you taste it and smell it, as well as examine it with 
the eye? . 
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A. Yes; I did, for it is by smelling and tasting only that you can 
judge of the quality. 
687 (. 21. How did the smell and taste of it compare with that 
of the best quality of oil prepared for the trade at the Fair- 
bank Canning Company’s works? 

A. In my estimation it was the very same as Fairbank’s number 
1 oil. 

Q. 22. Was there anything in that press except that panful of 
stock when the pressing of it was going on—I mean any other stock 
or oil? 

A. Nothing but the 91 pounds of oleo stock. 

Q. 23. And did that 55 pounds of oil all come from that stock 
and was it all the oil that came from that stock ? 

A. Yes. 

(). 24. Did vou notice whether the power of the press appeared to 
be put on to its full capacity while pressing that stock ? 

A. Well, all I noticed was that it was pressed hard enough to ex- 
tract all the oil there was in the stock. 

Q. 25. Did you examine the stearine that remained in the press 
after the oil was pressed out? 

A. Yes; and considered it a number 1 article. 

Q. 26. In that experiment at the Fairbank Canning Company’s 
works on June 17th were the plates of the press warmed before they 
were used ? 

A. Yes; they were put into warm water, and when the press cakes 
were made they were wiped off and ‘put in the press. 

Q. 27. What was the temperature of the water in which the plates 
were place] to warm them ? 

A. 100 degrees Fahrenheit. 


GSS  -Cross-examination by C. K. OrrieLp: 


©. Q. 28. How long have you been an inspector of oleomargarine 
oil? 

A. Almost 5 vears from this date. 

C. Q. 29. Who is this Holland firm of Rotterdam ? 

A. The name of the firm is Hartog & Fesel, Rotterdam. 

©. Q. 30. ‘They buy their oil of these defendants, do they not? 

\. | don’t know who the defendants are. 

©. Q. 31. Do you know what the word defendants means ? 

A. Yes, sir. : : 

C, Q. 32. And you knew when you took your oath, if not before, 
that the Fairbank Canning Company are the defendants in the case 
you are testifving in, don’t you ? 

A. I don’t know I took an oath. 


+ 


The notary here remembers that owing to confusion in the 
office he neglected to administer an oath to the witness. The wit- 
ness makes the following oath to wit: That all the testimony he has 
given In the above-entitled suit and all the testimony he will give 
is the truth, the whole truth, and nothing but the truth. 


4 


’ 
4 
: 
: 
' 
' 
; 


| 
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Counsel for complainants here states that the complainants will 
make no objection to the form of the above oath. 


C. Q. 33. You are inspector for the defendant, The Fairbank Can- 
ning Company, are you not? 

A. No, sir. 

C. Q. 34. Don’t you inspect their oil ? 
689 A. Yes; I do, but not their oil exclusively. I am in busi- 
ness for myself. 

C. Q. 35. The Holland Hartog is your father, is he not? 

A. Yes. 

C. Q. 36. And your father’s Holland firm buy their oil of these 
defendants, do they not ? 

A. Yes: sometimes. 

C. Q. 37. What relation is your father to the principal members 
of this Fairbank Canning Company ? 

A. He has never seen the principal member, but buys his goods 
from the company. 

C. Q. 38. Yes; but what relation is he to the principal member? 

A. If he deals with them, nothing but the usual relation that 
exists between buyer and seller. 

C. Q. 39. Is he the father-in-law or 

A. No relation on earth. 

©. Q. 40. Your position in the Fairbank Canning Company, in 
short, is simply to look after the oil your father buys from them, is 
it not? 

A. I occupy no position whatever in that company; but I am 


simply established here to look after the interest of my buyers. 


C. Q. 41. How long did it take to press that 91 Ibs. of stock ? 

A. From about 10.30 to about 2 o’clock in the afternoon. 

C. Q. 42. The first you saw of that stock was when it was dumped 
out of that pan in a chilled condition, was it? 

A. Yes, sir. 

C. Q. 43. Have you ever made oleomargarine oil, practically, your- 

self? 
690 A. Yes, sir; for a year and a half exactly. 
C. Q. 44. The stock weighed 91 Ibs. in the pan, did it? 

A. No; after it was dumped. 

C.Q. 45. What did they dump it on to weigh it ? 
A. From the board where they dumped it on—back on the pan. 

C. Q. 46. Did they weigh the board and the stock ? 

A. No; then they weighed the pan and the stock together. 

C. Q. 47. What did the pan and the stock together weigh ” 

A. 95 pounds together. The empty pan, 4 pounds. 

C. Q. 48. What did the board weigh ? 

A. The board was not weighed and didn’t go onto the scales. 

C. Q. 49. What did the bucket weigh that caught the oleomar- 
garine oil? 

A. It was the same tin—four pounds. 

C. Q. 50. How long after the pressure was put on this 91 lbs. of 
stock before the oil began to flow ? 


> 
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A. I cannot say that exactly, because you can’t tell when the 
pressure commences; but very shortly after the pressure was put 
on, anyway. 


C. Q. 51. Were any of the cloths holding any of this 91 Ibs. of 


stock broken or busted by this pressure ” 

A. No, sir. 

C. Q. 52. Did you have the plates in your hand yourself—all of 
them ? 

A. I touched some, but not all, so far as I remember. 

C. Q. 53. Do you know how long it would take, ordinarily, to press 
91 lbs. of oleomargarine stock at defendant’s works ? 

A. No, sir. 
691 C.Q. 54. Did you have dinner while this pressing was 
going on? 
A. I am sorry to say no. 


Redirect examination by Mr. Hit: 


R. D. Q. 55. Do you inspect stearine for buyers ? 

A. Yes, sir; quite frequently. 

R. D. Q. 56. Do you buy oleomargarine oil from Armour & Co. 
and Swift ? 

A. Yes; from all the Chicago manufacturers, without exception. 


JOHN H. HARTOG. 
Subscribed and sworn to before me this 14th day of September, 


A. D. 1885. 
EDWIN L. THURSTON, 
Notary Public. 


692 Srate oF ILLINo!Is, -* 
County of Cook, f°’ 


I, Edwin L. Thurston, a notary public in and for said county of 
Cook, duly commissioned and qualified, do hereby certify that on 
the several days named in the depositions hereto annexed I was at- 
tended at my office, room 27, No. 55 Dearborn St., Chicago, Illinois, 
by the counsel and witnesses aforesaid ; that the said witnesses, George 
Fitzmaurice, Gilbert A. Peck, John H. Fitzmaurice, Thomas Whalen, 
and John HH. Hartog, were by me sworn to tell the truth, the whole 
truth, and nothing but the truth, and that the depositions were 
severally subscribed and sworn to by said witnesses, as above set 
forth, in my presence; that the said depositions were reduced to 
writing by myself in the presence of the respective witnesses; that 
the deposition of each was read to him by me, and said depositions 
were taken at the time and place in the annexed notice set forth, 
and were continued from dav to day, as above specified ; that [ am 
not counsel, attorney, or relative of either party or otherwise inter- 
ested in the event of this suit. 

In testimony whereof [ have hereunto set my hand and aflixed 
my notarial seal, at Chicago, Illinois, this September 15th, 1885. 

EDWIN L. THURSTON, 


[SEAL. ] Notary Public. 


SE rf 


— 


+ 


THE FAIRBANK CANNING CO. 455 


693 “Derrenpant’s Exurpit FILE WRAPPER AND CONTENTS AND 
SPECIFICATION OF ORIGINAL ME&GE PATENT.” 


United States Circuit Court, Northern District of Illinois. 


THE CoMMERCIAL MANUFACTURING Company, Consol- 
idated, et al. ; 
\ 
oa In Equity. 
FAIRBANK CANNING COMPANY. 


DEPARTMENT OF THE INTERIOR, 
Unitrep States Patent OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the let- 
ters patent granted Hippolyte Mege December 30, 1873, number 
146,012, for improvement in treating animal fats. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 

have caused the seal of the Patent Office to be affixed this 
[seat.] 12th day of January, in the year of our Lord one thousand 
~ "4 eight hundred and eighty-three, and of the Independence 
of the United States the one hundred and seventh. 
E. M. MARBLE, 
Commissioner. | 


| New York, Oct. 31, 1873. 
Commissioner of Patents, Washington, D. C.: ° 

Dear Sir: I send herewith— 

1. A designation of myself as attorney for Hippolyte Mege, of Paris, 
to procure a patent on. 

2. The specification ; and, 

3. Petition annexed. 

4. An appointment of R. Ogden Doremus as attorney to dispose 
of the patent if issued, which latter is for record. 

5. My check for $15, which is, | believe, the initial fee. 

I am informed that a French patent for this process was issued to 
Mr. Mege Oct. 2, 1869. 

Very respectfully yours, C. A. SEWARD. 


694 Power of Attorney. 


I do hereby constitute and appoint C. A. Seward, of New York, or 
his duly authorized substitute,my lawful attorney and agent to alter 
or modify the specification and drawings in my application for let- 
ters patent for improved means for transforming animal fats into 
butter, as he may deem expedient, to withdraw the application 
should it be deemed advisable, and to receive and transmit the pat- 
ent when granted. 

Signed at Paris this seventh day of October, 1873. 

H. MEGE. 
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Oath. 
Ciry oF Paris, IN THE FRENCH REPUBLIC, ss: 


On this seventh day of October, 1875, before the subscriber, F. 
Olcott, U. S. deputy consul general in and for the said city, person- 
ally appeared the within-named Hippolyte Mege, of Paris, chemist 
manufacturer, and made solemn oath that he does verily believe him- 
self to be the original and first inventor of the within-described im- 
proved means for transforming animal fats into butter, and that he 
does not know or believe that the same was ever before known or 
used, and that he is a citizen of the French Republic. 

Witness my hand and official seal the day and year as above 


written. 
F. OLCOTT, 
[L. s.] U.S. Deputy Consul General. 
18458. 
$2.00. 


Specification of Improved Means for Transforming Animal Fats Into 
Butter by Hippolyte Mege, of Paris, Chemist Manufacturer. 


My invention, which is the result of physiological investigations, 
artificially 


consists of « [industrially] producing the natural work which is per- 


by 
formed 4 [into] the cow when it re-absorbs its fat in order to trans- 
form the same into butter. The improved means I employ for this 
purpose are as follows: 
Ist. Neutralization of the ferments. In order to prevent the greasy 


from 
substance which is settled in [to] the tissue of the animals « [of] 
taking the disagreeable taste of the fat, it is necessary that the fer- 
ments which produce this taste shall be completely neutralized, for 


th 
this effect, as soon as possible after the dea [d] of the animal, I plunge 
the raw fats called “ graisses en branches ” into water containing 15 
per cent. of sea salt and one per cent. of sulphite of soda. I begin 
thus the transformation an hour at least after the immersion and 
twelve hours at most afterwards. ' 
2ly. Crushing—A complete crushing is necessary in order toobtain 
[a] rapid work without alteration ; for this purpose, when the 
695 substance is coarsely crushed, I let it fall from the cylinders 
under millstones which completely bruise all the cells. 


e 
sly. Concentrated digestion —The crushed fat falls into a v[ai]ssel, 
which is made of well-tinned iron or enamelled iron or baked clay. 


This v[ai]sset must be plunged in a water bath, of which the tem- 
has e 
perature is raised at will. When the fat , descended in the v[ai]ssel 


does 
I melt it by means of an artificial digestion, so that the heat , not ex- 


- 


a 


s- 
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' and thus 
ceed[ing] 103 degrees Fahrenheit, , no taste of fat is produced. For 
this purpose I throw into the washtub containing the artificial gastric 


juice about two litres per hundred kilograms of greasy substance. 
4 sheep 


(This gastric juice is made with the half of a stomach of , pig or, 
[mutton] well washed and three litres of water containing thirty 
grains of biphosphate of lime. After a maceration during three 
hours I pass the substance through a fine sieve and I obtain the two 


an 
litres which are necessary for , hundred kilograms.) I slowly raise 


to . that 
the temperature ,[at] about 103 degrees Fahrenheit, so , [as] the 


shail 
matter , [does] completely separate. This greasy matter must not 


have any taste of fat; it must, on the contrary, have the taste of 
more lumps 


When 

molten butter. [Once], the liquid does not [more] present any , 
liquid 

[grumes] I throw into the said , one kilogram of sea salt reduced to 


stir 
powder per hundred kilograms of greasy matter. I, [move] during 
a quarter of an hour, and let it set until obtaining perfect limpid- 


over 


ness. This method of extraction has a considerable advantage , 


which essayed 
[upon] that, has been previously , [given]. The separation is well 
made and the organized tissues which do deposit are not altered. 
diy. Crystallization in a mass.—In order to separate the oleo- 
margarine of the stearine separated crystallizers or crystallizations 
at unequal temperatures have been already employed. I have con- 


trived for this purpose the following method, which produces a very 

perfect . . : * 

, [correct] separation and is as follows: I send the molten fat in a 
i. 


t ve 
[vai]ssel which must be sufficient for containing it. This [vai]ssel 
is placed in[to] a wash-tub of strong wood, which serves as a water 
bath. [because] In this wash-tub I put water at the fixed temper- 


ature of 86 degrees Fahrenheit for the soft fats proceeding from the 
such as mutton fat 


slaughter-houses and 98 degrees for the harder fats , proceeding 
from the abattoir of the muttons. Afterwards the wash-tubs are 
covered, and after a certain time [which is], more or less long, ac- 
cording to the fats, the stearine is deposed in the form of teats at the 
middle of the oleomargaric liquid. 

Sly. Separation by [the] centrifugal force—In order to avoid the 


ment 
numerous inconveniences of the employ , of the presses which have 


used 
been hitherto , employed, I cause the mixture of stearine and oleo- 
margarine to flow into a centrifugal machine calied hydro-extractor; 


the greasy liquid passes through the cloth and the stearine is col- 
motion 


lected. When all the liquid is passed I put the machine in[to], 
movement, and the crystals of stearine are entirely exhausted 
696 without the auxiliary of the presses. However, during certain 
seasons there are animals which produce crystals of stearine 


58—253 
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the a : 
soft enough for rendering necessary [a] 1 stroke of , press as a last 
operation, but in this case this operation has little importance, be- 
cause it is applied only toa fraction of the product. In all [the] 
is rom 

cases the oleomargarine 1 separated « [of] the stearine when it is 
cold[ed] and passed to the cylinder constitutes (especially if its vel- 
low color has been raised) a greasy matter of very good taste, and 
which may replace the butter in the kitchen, where it is employed 
under the name of margarine; but if it is desired to transform it 
into more perfect butter | employ the following means: 

Gly. In the methods hitherto employed the margarine is trans- 
formed into cream and this latter into butter. This complicated 
operation has many inconveniencies. I obtain the same result by 
the following manner: I take ten litres of natural and fresh cream 
of milk. Ladd ten grams of bicarbonate of soda and two hundred 


the A 
grams of » udders of » cow, which must be fresh and well hacked 
in order to give all the mammary pepsine. (The fresh udder may 
be replaced by udder collected in slices in[fto] sea salt.) Aftera 
maceration of an hour [ pass the whole through a very fine sieve. 
| add the necessary quantity of yellow color which is employed for 


an 
the ordinary butter, and I put these ten litres into 1 hundred kilo- 


stir or mix 
grams of liquid margarine at 70 degrees. I 4 [move] until the 
combination is complete—that is to say, until the pepsine has effect- 


uated its action. At this moment the liquid becomes thick; it 
after it has been more thoroughly 


takes the taste of cream, and a [once it can more be] agitated I let 
the same become completely cold. When the butter is cold and 
solid [| coarsely scrape it in order to pass it between two large cylin- 
ders (well exact), which give it the homogeneousness and the con- 
sistence which are the qualities of the natural butter. 

ily. When it is desired to produce butter inténded to be pre- 
served, which must contain no animal matter, | plunge the udders 
into pure water instead of cream in order to macerate the same. 
Afterwards the water which proceeds from this operation is mixed 

at of temperature — 
with the margarine « [so] about 86° , that is to say, toa degree 
which permits [to] the pepsine to effectuate its action without pro- 
duction of cream. After an hour [ let the liquid set, and the mar- 
after it has been reduced in temperature to about 

garine, which is decanted, is mixed, 1 once it descended at 71 de- 
grees, with an emulsion of butter made with five litres of water, five 
kilogrammes of butter, one kilogram of sea salt or more, according 
to the uses, and ten kilograms of bicarbonate of soda. When I add 
this emulsion with the margarine, which has already been sub- 
mitted to the pepsic action, | obtain a rapid combination and all 
the molecules take the qualities of the ordinary butter. It isa deli- 
‘ate operation, which must be very exactly made. 

Sly. For the long conservations I only treat the margarine by the 
mammary pepsine, as before described. I decant it in order to 
avoid any trace of water or animal matter. If it is desired to add 
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urdinary butter I do that at the temperature of 71 degrees by well 
diluting it. 

9ly. The stearine which has been separated from the margarine 

forms a hard fat, which can be bleached by the known pro- 

697 cesses in order to produce wax candles of lower quality ; but 

it is preferable to saponify it by any convenient process and 


with 


crystallize the greasy acids (which are charged « from 70 to 80 per 
e to 
cent. of stearic acid instead of 50) in a chamber heated « [at] 96 de- 


to cooling 
grees, so as not « let them become hard by the « [colding]. In this 


under 


state they can be pressed « [at] heat in order to produce stearic acid 


both 
much superior to that of the trade, . [either] by its beauty or by its 
point of melting. 
I claim : 
| Ist. The before-described method of neutralization 
of the ferments of the greasy matters. 
2lv. The double crushing by means of cylinder and 
millstone. 
3ly. The artificial concentrated digestion. 
4ly. The crystallization in a mass and ata fixed 
temperature. 
5ly. The separation of the stearine by the centrifu- 
gal force. 
6ly. The transformation into butter without churn- 
. - IDg. 
Dec. 23d, "73. 7ly. The means of pressing the greasy acids pro- 
ceeding from the stearine. 
, H. MEGE. 


Erase and 
insert per 


am’d’t “A,” 


In testimony whereof I have signed my name to this specification 
before two subscribing witnesses. 
H. MEGE. 


W itnesses : 
CHAS. AVERY DOREMUS. 
THOS. C. DOREMUS, Jr. 


Petition. 


To the Commissioner of Patents: 


The petition of Hippolyte Mege, of Boulevard No. 70 (torn out) 
of Paris, respectfully represents— 

That your petitioner has invented a new and useful improved 
means for transforming animal fats into butter, which he does verily 
believe has not been known or used prior to the invention thereof by 
yo! r petitioner. I therefore pray that letters patent of the United 
States may be granted to me therefor, vesting in me and my legal 
representatives the exclusive representatives the exclusive right to the 
same, upon the terms and conditions expressed in the act of Con- 
gress in that case made and provided, | having paid fifteen dollars 
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into the Treasury and complied with the other provisions of the 


said act. 
H. MEGE. 


New York, December 12th, 18783. 


The Commissioner of Patents, Washington. ; 

Dear Sir: I enclose herewith the affidavit of Hippolyte Mege, as 
required by rule 90, which I hope will be sufficient to authorize the 
examiner to take up the application and ‘to proceed with the same In 


its due course. 


Yours very truly, C. A. SEWARD. 


698 Before the Commissioner of Patents. 


In the Matter of the Application of H1ppotyte MEGE for Letters 
Patent of the United States for an Improvement in Transforming 
Animal Fats into Butter. 


Repusiic oF FRANCE, |... 
City of Paris, hws. 

I, Hippolyte Mege, being duly sworn, do depose and say that I 
am a citizen of France; that I am the invetitor of the improvement 
in transforming animal fats into butter above referred to; that 
French letters patent were duly issued to me therefor on the fif- 


July 
teenth day of [October], 1869; that I have caused the above appli- 
cation to be made for the issuance of letters patent of the United 
States for the said improvement, and that, according to the best of 
my knowledge and belief, the said invention and improvement has 
not been in public use in the United States.for more than two years 
prior to the filing of my said application in the Patent Office of the 
United States for letters patent of the United States for the said im- 
provement. I make this statement on oath, conscientiously believ- 
ing the same to be true, and by virtue of the provisions of section 
25 of the act of Congress of July Sth, 1870, entitled “An act to revise, 
consolidate, and amend the statutes relating to patents and copy- 
rights,” and of rule 90 of the said Patent Office. 
H. MEGE. 


Sworn to before me this the 28th day of November, 1873. 
[L. s.] | JOHN MEREDITH READ, Jr., 
U. 8. Consul General. 

Fee, $2.00. 

21242. 

New York, Der., 1875. 
Hon. Commissioner of Patents— 

Will please recognize A. B. Stoughton as associate counsel with 
myself in the matter of the application of H. Mege for letters patent 
for process of transforming animal fats into butter. 

Resp't'y, C. A. SEWARD, 
Att'y for H Mege. 


o 
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WasHINGTON, Dec. 23d, 1873. 


Hon. M. D. Leggett, Comm. of Patents. 

Str: In the matter of the application of H. Mege for a process of 
treating animal fats to produce oleomargarine, | have to request 
that the subjoined amendments may be made to the specification. 

Resp’t’y, A. B. STOUGHTON, 
' 7 Associate Att'y. 


Amend H. Mege specification as follows: Erase from the 28th line 
of page 5 to the 5th line of page 6, inclusive, and substitute therefor 
as follows: 

“1. What I claim is the improved material herein de- 
699 scribed, produced by treating animal fats so as to remove the 


, the 
tissues and other portions named, with or without [its] addition of 
substances to change the flavor, consistency, or color, as set forth.” 
“2. The process, herein described, of treating animal fats in the 


production of oleomargarine.” 
A. B. STOUGHTON, 


Associate Alt’y. 
23 Dec., ’73. 

Memorandum of Fee Paid at 
U. S. Patent Office. 
$20. H 
Inventor 
H. Mege 
Patent to be issued to 
Applicant 
Invention ~ 
Treating Animal Fats 
Date of Payment 
26 Deer 73. 

Fee 
$20. final fee. 
Solicitor 
Patent to C. A. Seward 
New York 
A. B. Stoughton 
U.S. PATENT OFFICE. 
~~ y= of 
1. Mege. 

Filed Dec. 13, 1873. 


Contents of this File. 
A pplication. 
Amendment Dec 23d 1873. 
18783. 19887 
Hedrick W 
No. 146,012. 
Hippolyte Mege. 
Of Paris 
County of 
. State of France 
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Drawing —— 
Model © 2 
Cert. dep. am 
1 Cash $15. Nov. 1, 1878. - 
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701 Unitep States Patent OFFICE. 
Hippotyte Meare, of Paris, France. 
Improvement in Treating Animal Fats. 


Specification forming part of Letters Patent No. 146,012, dated De- 
eember 30, 1873. 


To all whom it may concern : 


Be it known that I, Hippolyte Mege, of Paris, France, chemist 
manufacturer, have invented an improved means for transforming 
animal fats into butter, of which the following is a specification : 

My invention, which is the result of physiological investigations, 
consists of artificially producing the natural work which is performed 
by the cow when it re-absorbs its fat in order to transform the same 
into butter. The improved means I employ for this purpose are as 
follows : 

1. Neutralization of the ferments.—In order to prevent the greasy 
substance which is settled in the tissue of the animals from taking 
the disagreeable taste of the fat it is necessary that the ferments 
which produce this taste shall be completely neutralized. For this 
effect, as soon as possible after the death of the animal, I plunge the 
raw fats called “ graisses en branches” into water containing 15 per 
cent. of sea salt and one per cent. of sulphite of soda. I begin thus 
the transformation an hour at least after the immersion and twelve 
hours at most. : 

2. Crushing.—A complete crushing is necessary in order to obtain 
rapid work without alteration. For this purpose, when the sub- 
stance is coarsely crushed, I let it fall from the cylinders under mill- 
stones, which completely bruise all the cells. 

3. Concentrated digestion.—The crushed fat falls into a vessel 
which is made of well-tinned iron or enamelled iron or baked clay. 
This vessel must be plunged in a water bath, of which the tem pera- 
ture is raised at will. When the fat has descended in the vessel I 
melt it by means of an artificial digestion, so that the heat does not 
exceed 103° Fahrenheit, and thus no taste of fat is produced. For 
this purpose I throw into the washtub containing the artificial gas- 
tric juice about two liters per hundred kilograms of greasy substance. 
(This gastrie juice is made with the half of a stomach of a pig or sheep, 
well washed, and three liters of water, containing thirty grams of 
biphosphate of lime. After a maceration during three hours I 
the substance through a fine sieve, and I obtain the two liters 
which are necessary for a hundred kilograms.) I slowly raise the 
temperature to about 103° Fahrenheit, so that the matter shall com- 
pletely separate. This greasy matter must not have any taste of 
fut. It must, on the contrary, have the taste of molten butter. When 
the liquid does not present any more Jumps I throw into the said 
liquid one kilogram of sea salt, reduced to powder, per hundred 
kilograins of greasy matter. I stir during a quarter of an hour and 
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let it set until obtaining perfect limpidness. This method of 
702 ~=extraction has a considerabie advantage over that which has 

been previously essayed. The separation is well made and 
the organized tissues which do deposit are not altered. 

4. Crystallization in a mass.—In order to separate the oleomarga- 
rine of the stearine separated crystallizers or crystallizations on un- 
equal temperatures have been already employed. I have contrived 
for this purpose the following method, which produces a very per- 
fect separation and is as follows: [ rend the molten fat in a vessel 
which must be sufficient for containing it. This vessel is placed in 
a washtub of strong wood, which serves as a water bath. In this 
washtub I put water at the fixed temperature of 86° Fahrenheit for 
the soft fats proceeding from the slaughter-houses and 98° for the 
harder fats, such as mutton fat. Afterwards the washtubs are cov- 
ered ; and, after a certain time, more or less long, according to the 
fats, the stearine is deposed, in the form of teats, at the middle of 
the oleomargaric liquid. 

5. Separation by centrifugal force —In order to avoid the numer- 
ours inconveniences of the employment of the presses which have 
been hitherto used I cause the mixture of stearine and oleomarguarine 
to flow into a centrifugal machine called “ hydro-extractor.” The 
greasy liquid passes through the cloth and the stearine is collected. 
When all the liquid is passed I put the machine in motion, and the 
crystals of stearine are entirely exhausted without the auxiliary of 
the presses. However, during certain seasons there are animals 
which produce crystals of stearine soft enough for rendering neces- 
sary the stroke of a press as a last operation, but in this case this 
operation has little importance, because it is applied only to a frac- 
tion of the product. In all cases the oleomargurine is separated from 
the stearine when it is cold and passed to the cylinder, constituting, 
especially if its yellow color has been raised, a greasy matter of very 
good taste, and which may replace the butter in the kitchen, where 
it isemploved under the name of margarine ; but if it is desired to 
transform it into more perfect butter [ employ the following means: 

6. In the methods hitherto employed the margarine is transformed 
into cream and this latter into butter. This complicated operation 
has many inconveniences. Il obtain the same result by the follow- 
ing manner: [ take ten liters of natural and fresh cream of milk. 
I add ten grams of bicarbonate of soda and two hundred grams of 
the udders of acow, which must be fresh and well hacked in order 
to give all the mammary pepsin. (The fresh udder -may be replaced 
by udder collected in slices in sea salt.) After a maceration of an 
hour I pass the whole through a very fine sieve. I add the neces- 
sary quantity of yellow color which is employed for the ordinary 
butter, and [ put these ten liters into a hundred kilograms of 
liquid margarine at 70°. I stir or mix until the combination is 
complete—that is to say, until the pepsin has effectuated its action. 
At this moment the liquid becomes thick ; it takes the taste of cream ; 
and, after it has been more thoroughly agitated, I let the same be- 
come completely cold. Whenthe butter 1s cold and solid I coarsely 
scrape it, in order to pass it between two large cylinders, which give 
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it the homogeneousness and the consistence which are the qualities 
of the natural butter. 

7. When it is desired to produce butter intended to be preserved, 
which must contain no animal matter, 1 plunge the udders into 
pure water instead of cream, in order to macerate the same. After- 
wards the water which proceeds from this operation is mixed with 
the margarine at about 86° of temperature—that is to say, to a degree 
which permits the pepsin to effectuate its action without produc- 
tion of cream. After an hour I let the liquid set, and the margarine 

which is decanted is mixed, after it has been reduced in tem- 
703 perature to about 71°, with an emulsion of butter made with 

five liters of water, five kilograms of butter, one kilogram of 
sea salt or more, according to the uses, and ten kilograms of bicar- 
bonate of soda. When | add this emulsion with the margarine 
which has already been submitted to the peptic action I obtain a 
rapid combination, and all the molecules take the qualities of the 
ordinary butter. It is a delicate operation, which must be very 
exactly made. 

8. For the long conservations I only treat the margarine by the 
mammary pepsin, as before described. I decant it in order to avoid 
any trace of water or animal matter. If it is desired to add ordi- 
nary butter I do that at the temperature of 71° by well diluting it. 

9. The stearine which has been separated from the margarine 
forms a hard fat, which can be bleached by the known processes in 
order to produce wax candles of lower quality; but it is preferable 
to saponify it by any convenient process and crystallize the greasy 
acids (which are charged with from seventy to eighty per cent. of 
stearic acid instead of fifty) in a chamber heated to 96° so as not to 
let them become hard by the cooling. In this state they can be 
pressed under heat in order to produce stearic adid much superior 
to that of the trade, both by its beauty and by its point of meiting. 

What I claim is— 

1. The improved material herein described, produced by treatin 
animal fats so as to remove the tissues and other portions nam 
with or without the addition of substances to change the flavor, 
consistency, or color, as set forth. 

2. The process herein described of treating animal fats in the pro- 
duction of oleomargarine. 

In testimony whereof I have signed my name to this specification 
before two subscribing witnesses. 

H. MEGE. 


Witnesses: 
CHAS. AVERY DOREMUS. 
THOS. C. DOREMUS, Jr. 


Ce a a a ee ee 
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704 Unirep STatTes PATENT OFPICE. 


Hirrotyte Merce, of Paris, France, assignor by nesne assignments 
to the United States Dairy Company of New York City. 


Improvement in Treating Animal Fats. 


Specification forming part of Letters Patent No. 146,012, dated De- 
cember 30, 1873; Reissue No. 5868, dated May 12, 1874; applica- 
tion filed May 5, 1874. 


To all whom it may concern : 

Be it known that I, Hippolyte Mege, of Paris, France, have dis- 
covered that a substance substantially identical with true butter 
may be abstracted from the fats of kine or other animals, and have 
invented processes by which this product may be produced with 
greater or less perfection, as it may be desired. 

The butter which is obtained from milk is produced by the cow 
by elaborating her own fat through her cellular and mammary tis- 
sues at the low temperature of the body. The animal fat from 
which the butter cells in milk are produced is composed chiefly of 
oleine, margarine, stearine, and small quantities of other substances. 

The natural process performed by the cow consists mainly, first, 
in separating the oleomargarine from the stearine without develop- 
ing disagreeable odors or flavors in the oleomargarine, and, sec- 
ondly, in producing a slight change in the «l|comargarine by which 
it assumes the character of butter. 

The object of my invention is to produce these same effects by 
artificial means, and I accomplish it by the methods hereinafter de- 
scribed. | 

When fat is melted ata high temperature, such as is employed in 
rendering tallow, it has a disagreeable odor very difficult to remove. 
It is therefore necessary to avoid any process which employs high 
heat. A temperature of about 103° Fahrenheit, or slightly upward, 
is practically about sufficient for melting the fat in the treatment 
hereinafter described. 

It is also true that oleomargarine melts at a lower temperature 
than stearine. It is therefore desirable to use a temperature below 
the melting point of stearine, when the process of separation is be- 
ing performed by pressure, so as to leave the stearine in a solid form. 
I tind the temperature of about 80° Fahrenheit to be very proper 
for this purpose. 

The use of low temperature, for the reasons referred to, is control- 
ling in the process I have invented for separating the oleomargarine 
from the stearine, and therefore producing a virgin fat, free from 
the taste or odor of natural fat,and free from that which is produced 
by melting it ata high temperature, and out of which butter may 
be easily made. 

The first step preparatory to the process of separation is to crush, 
grind, or disintegrate the fat by any suitable machinery, such as 
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rollers or millstones, and to wash it by a stream of pure water, 
705 ~=which may be poured on it while the act of disintegrating is 
being performed, until it is as free as possible of everything 
soluble or separable by water. The fat, being thus thoroughly 
cleansed and disintegrated, may be subjected to artificial digestion. 

The gastric juice is made with the half of the stomach of a pig, sheep, 
or calf, and three litres of water, containing thirty grams of bisulphate 
of lime. After a maceration of three hours the infusion is passed 
through a fine sieve and two litres of gastric juice result, which are 
sufficient for a hundred kilograms of fat with which it is to be 
mixed. The temperature of this mixture is to be slowly raised to 
about 103° Fahrenheit, so that the separation shall be complete. 
The temperature may run higher and an increase of heat will pro- 
duce the result more rapidly: but care must be taken not to heat 
the material so as to induce the change which produces disagreea- 
ble odors, and my observation is that 125° Fahrenheit is about as 
high as the heat can be raised safely. The lower temperature pro- 
duces the most satisfactory results; or the fat may be melted ta 
water of about the same temperature as above described, without 
the admixture of any other substance, until it is all limpid on the 
surface and the membranous matter in it has been deposited on the 
bottom of the vessel. The water is then drawn off or the fat is re- 
moved from its surface, as most convenient, and allowed to cool. 
This preliminary treatment is for the purpose of removing mem- 
brane and obtaining the fat free from foreign substances as nearly 
as possible, whereby the separation will more surely result in pure 
oleomargarine than if these precautions are not taken. 

In this condition the process of separating the oleomargarine from 
the stearine is to be performed. This is done either by packing the 
purified fat in sacks of woolen or cotton cloth and subjecting them 
to pressure in a press, or by the use of a centrifugal machine, such 
as is used for drying sugar. The effect produced is that the oleo- 
margarine practically separates from the stearine and flows out, 
leaving the stearine in the sacks or in the centrifugal machine as 
one or the other means are used. The fat must not be allowed to 
be chilled in this process below the point at which the oleomarga- 
rine will flow readily, or the process will cease to yield the product. 

[ find 80° Fahrenheit a good temperature. About sixty per 
cent. of oleomargarine is thus obtained, more or less, according to 
the fats used. 

The oleomargarine thus produced is free from any disagreeable 
tuste or odor and is suitabie for various culinary uses, and also for 
replacing olive oil in the manufacture of soaps, and as a superior 
lubricator, &c. It is composed, like butter, of oleine, margarine, 
and a little odoriferous oil, and has not undergone any modification 
either by excessive heat or by chemical agents; and this is the sub- 
stance which, passing through the udders of the cow, where it is sub- 
jected to the action of the mammary pepsin, is converted into but- 
ter. If this neutral fat is to be immediately used for any of the 
purposes above indicated to which it is applicable, nothing more 
need be done with it; but it may be somewhat modified in quality 
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by treating it in a closed vessel, which is provided with a revolving 
fan or other beater, operated from without by a shaft passing 
through an air-tight opening. The vessel may be immersed in 
water at suitable temperatures, the fat being agitated by the beater 
till it becomes quite thick and uniform. When kept cold it will be 
solidified and quite brittle. In either case it is desirable, in order 
tu give consistency and tenacity to the oleomargarine, to work it 
between rollers or otherwise, as is customary with butter. It 1s 
useful to prepare the raw fat for the processes above described by 
immersing it in a solution of fifteen per cent. of common salt and 
one per cent. of sulphite of soda, the effect of which will be to pre- 
vent fermentation while the process is going on; and after the 
melting of the fat and its purification as above described and be- 

fore it is subjected to the operation of the press or centrifugal 
706 = machine I have found it useful to permit the fat to stand for 

some hours in vessels into which it has been poured when 
liquid, and slowly to cool, whereby.a partial separation of the stea- 
rine occurs in the manner of crystallization in the mass, and the 
work of the press or centrifugal machine is facilitated. When it is 
desired to convert the oleomargarine as it is separated from the 
stearine into butter, if the butter is to be immediately used, that 
transformation is effected by adding to it a small quantity of curds 
of milk (or their equivalent) or pure milk or cream, and then work- 
ing it as cream is worked until the butter forms in the usual way. 
Common salt, one per cent. of bicarbonate of soda, and coloring 
matter may be added with advantage. If the butter is to be pre- 
served it will be better to mix the oleomargarine at animal heat 
with its weight of water, in which has been mixed a fiftieth part 
of mammary tissue (which is the udder of the cow minced fine), a 
hundredth part of bicarbonate of soda, a fiftieth part of curds of 
milk, and some coloring matter, and to agitate the mixture for three 
hours, maintaining animal heat. When this compound settles and 
cools, the butter will be good and capable of being preserved. The 
pepsin in the mammary tissues contains the principle which oper- 
ates usefully in making the transformation, and it may be obtained 
by macerating the mammary tissue in water and using the water 
at about 86° Fahrenheit in making the mixture. If the butter is 
needed for long preservation I add only the mammary pepsin to 
the oleomargarine, which is prepared as above described, omitting 
the other ingredients. It is to be remarked that all the metal ves- 
sels used should be thoroughly tinned and the plates employed to 
separate the sacs in the press should be doubly coated with tin in 
order to prevent any contact with iron or copper. 

What [ claim as my invention and desire to secure by letters 
patent is— 

1. The process by which oleomargarine, pure and free from dis- 
agvreeable odor or taste, is extracted from animal fats or suets by 
pressure at a low temperature, substantially as described. 

2. The process by which butter can be obtained from oleomar- 
garine by the aid of pepsin and curds of milk, or their equivalents, 
substantially as described. 


Ges ee 
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3. The new butter-like product or manufacture, substantially as 
described. 

4. The combination of artificial gastric juice, substantially such 
as described, with animal fats for the purpose of facilitating the pro- 
cess of separating the oleomargarine from the stearine, as described. 

5. In the process of converting oleomargarine into butter, the 
combination of milk or cream, or the curds of milk, with the oleo- 
margarine, substantially as described. 

6.. In the same process, the combination of the mammary tissue 
of the cow, or mammary pepsin, with the oleomargarine, substan- 
tially as described. ; 

In testimony whereof I have signed my name to this specification 
in the presence of two subscribing witnesses. 

HIPPOLYTE MEGE. 

Witnesses : 

ROB’T M. HOOPER. 
T. AUGINZ. 


707 Un ITED States Patent OFFICE. 


Hrpro.tytr MeaGkr, of Paris, France, assignor by mesne assignments 
to the United States Dairy Company. 


Improvement in Treating Animal Fats. 


Specification forming part of Letters Patent No. 146,012, dated De- 
cember 30, 1873; Reissue No. 5868, dated May 12, 1874; Reissue 
No. 8424, dated September 24, 1878; application filed August 15, 
1878. | : 


To all whom it may concern : 


Be it known that I, Hippolyte Mege, of Paris, France, have dis- 
covered a new and improved process of transforming animal fats 
into butter, of which the following is a full, clear, and exact de- 
scription. 

The butter which is obtained from milk is produced by the cow 
elaborating her own fat through her cellular mammary tissues at 
the low rate of the temperature of the body. 

The animal fat from which the butter cells in milk are produced 
is composed chiefly of oleine, margarine, and stearine, and sinall 
quantities of other substances. 

The natural process performed by the cow consists mainly, first, 
in separating the oleomargarine from the stearine without develop- 
ing disagreeable odors or flavors in the oleomargarine; and, sec- 
ondly, in producing a slight change in the oleomargarine, by which 
it assumes the character of butter. 

‘My invention, hereinafter described, is based upon a discovery 
made by me that when the fat is rendered at a low temperature, 
considerably below that heretofore employed in the ordinary render- 
ing of fat, it has the taste of molten butter and does not acquire 
that peculiarly disagreeable flavor heretofore supposed to be neces- 
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sarily attached to melted fat or tallow and which is designated as a 
“tallowy flavor.” 

I have succeeded in obtaining excellent results by rendering the 
crude fat at a temperature of 103° Fahrenheit, which is below the 
temperature at which the tailowy flavor is created. The tempera- 
ture may be raised above this point in order to facilitate the opera- 
tion, provided care be taken to avoid attaining the temperature at 
which the tallowy flavor is created. 

The precise limit to which it is safe to increase the rendering 
temperature can be ascertained by trial under various circumstances 
with the different kinds of fat. The temperature must, however, be 
far below that heretofore ordinarily used in rendering fats when no 
such object as I propose—to wit, the making of a butter-like pro- 
duet—was had in view. I do not think it would be safe to vary 

many degrees above that specifically indicated. 
708 I have aiso discovered that in order to neutralize any fer- 
mentation of the fat before or during its treatment the raw 
fat should, as soon as possible after the death of the animal, be 
plunged in a solution of fifteen (15) per cent. of common salt and 
one per cent. of sulphite of soda, the effect of which would be to 
prevent such fermentation. 

In carrying out my process I first crush, grind, or disintegrate the 
fat by any suitable machinery, such as rollers or millstones, in order 
to break up the cellular tissues in which the fat is contained in the 
animal, and thus cause it to be more easily melted or rendered by 
the application of low temperatures. This fat thus disintegrated is 
to be slowly raised to a temperature of 103° Fahrenheit in a vessel 
in which the temperature can be raised at will until the rendering 
shall be complete. The temperature, as before stated, must be so 
regulated that the rendered fat will have the taste of molten buiter, 
and care should be taken not to heat it so as to induce the change 
which produces the usual disagreeable taste of melted fat or tallow 
instead of the taste of molten butter, which temperature is consider- 
ably below that heretofore ordinarily used in rendering fat, and will 
be found to vary not many degrees above the point already stated. 

I also add to the fat while being rendered, for the purpose of aid- 
ing in this process, two liters of gastric juice to a hundred (100) kil- 
ograms of fat. This gastric juice is made by macerating, for 
three hours, half of the stomach of a pig or sheep, well washed, and 
three liters of water containing thirty grams of biphosphate of lime. 
After maceration this macerated substanee is passed through a sieve 
and then added to the fat under treatment in the proportion of two 
liters to one hundred kilograms. 

The separation of the organized tissues from the fat is aided by 
the introduction of salt during the rendering, and as soon as there 
are no lumps of fat visible in the kettle I add about one per cent. of 
common salt. I stir it for some time. The rendered fat is then al-’ 
lowed to stand until it attains perfect limmidity, when it can be 
drawn off. By this means the separation is well made and the 

organized tissues which do deposit are not altered. I then allow the 
melted fat to stand in a vessel, maintained at a temperature of about 
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86° to 98°, until the stearine is crystallized. The mixture of stearine 
and oleomargarine may then be put in a centrifugal machine, and 
by the operation of this machine the oleomargarine will pass through 
the cloth and the stearine remain within, or the mixture may be 
subjected to pressure in a press. ‘The effect produced in either case 
is that the oleomargarine practically separates from the stearine and 
flows out. The oleomargarine thus separated from the stearine, 
when cooled, constitutes a fatty matter of very good taste, which may 
replace the butter used in the kitchen. If it is desired, however, to 
transform it into more perfect butter | employ the following means: 
I mix the oleomargarine, as it confes from the press or centrifugal 
machine, with milk and creain equal to ten per cent. of the weight 
of the oleomargarine, the temperature of the milk and cream being 
about seventy-one (71) degrees, and thoroughly agitate them to- 
gether. I then let the mixture become completely cold and solid and 
then cause it to be worked between rollers, which give it the homo- 
gencousness and the consistency which are the qualities of the 
natural butter. 

The above process of agitating the oleomargarine with milk is 
intended to be adopted when the butter is to be immediately used. 
If the butter is intended to be preserved it will be better to mix the 
oleomargarine at animal heat with ten per cent. of its weight of 
water, instead of milk or cream, and then agitate the two together 
as above described. | 

I have also found it expedient to mix with the cream or 

709 milk, in the first case, above described, before agitating, or 

with the water in the other case above described, before agi- 

tating, a fiftieth part of mammary tissue, which is the udder of the 

cow, minced fine, a one-hundredth part of bicarbonate of soda, and 
some coloring matter. 

It may be desirable to add ordinary butter, and this I do by mix- 
ing the oleomargarine and the ordinary butter together at a tem- 
perature of about 70° Fahrenheit. 

What I claim as my invention and desire to secure by letters 
patent 1is— 

1. The rendering of animal fat at a low temperature, substantially 
as above set forth, for the production of a fatty matter devoid of dis- 
agreeable taste. 

2. As a new product of manufacture, fat rendering at low tem- 
perature, substantially as above described, devoid of disagreeable 
taste. 

3. The combined process of rendering animal fat at a low tem- 
perature and then separating the oleomargarine for the purpose of 
producing a material adapted to be used as ordinary butter for culi- 
nary purposes, or to be further treated for making more perfect 
butter, substantially as above described. 

4. As a new product of manufacture, oleomargarine obtained from 
fat rendered at a low temperature and separated from the stearine, 
substantially as above described. 

5. The agitating of pleomargarine with water or milk for the pur- 
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pose of making a more perfect imitation of butter, substantially as 
above described. 

6. The butter-like product produced by the agitation of oleomar- 
garine with water or milk, substantially as above described. 

7. The treatment with artificial gastric juice for facilitating the 
process of rendering the fat at a low temperature, substantially as 
above described. 

8. The treatment of the oleomargarine with the mammary tissue 
of the cow, or mammery pepsin, substantially as above described. 

9. The addition of ordinary butter to oleomargarine, substantially 
as above described. : 

H. MEGE. 


Witnesses : 
ROB’T M. HOOPER. 
M. D. DESHLER. 


710 Unitep States PATENT OFFICE. 


CoMMERCIAL MANUFACTURING Company, Consolidated, of New York, 
N. Y., assignee, by mesne assignments, of Hippolyte Mege, de- 
ceased. 

’ . . , 
Treating Animal Fats. 


Specification forming part of Reissued Letters Patent No. 10137, 
dated June 18, 1882; original No. 146,012, dated December 30, 
1873; Reissue No. 5868, dated May 12, 1874; Reissue No. 8424, 
dated September 24, 1878; application for reissue filed May 20, 
1882. 


To all whom it may concern: 


Be it known that I, Hippolyte Mege, of Paris, France, now de- 
ceased, chemist manufacturer, did invent an improved means for 
transforming animal-fat into butter, of which the following is a 
specification : 

This invention, which is the result of physiological investigations, 
consists of artificially producing the natural work which is performed 
by the cow when it re-absorbs its fat in order to transform the same 
into butter. The improved means he employed for this purpose are 
as follows: | 

I. Neutralization of the ferments.—In order to prevent the greasy 
substance which is settled in the tissue of the animals from taking 
the disagreeable taste of the fat it is necessary that the ferments which 
produce the taste shall be completely neutralized. For this effect, 
as soon as possible after the death of the animal, he plunged the raw 
fats, called “ graisses en branches,” into water containing fifteen per 


cent. of sea salt and one per cent. of sulphite of soda. He began. 


thus the transformation an hour at least after the immersion and 
twelve hours at most afterward. 

II. Crushing—A complete crushing is necessary in order to ob- 
tain rapid work without alteration. For this purpose when the 


| 
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substance is coarsely crushed he let it fall from the cylinders under 
millstones, which completely bruise all the cells. 

III. Concentrated digestion —The crushed fat falls into a vessel 
which is made of well-tinned iron or enameled iron or baked clay. 
This vessel must be plunged in a water bath, of which the temperature 
is raised at will. When the fat has descended in the vessel he melted 
it by means of an artificial digestion, so that the heat does not ex- 
ceed 103° Fahrenheit, and thus no taste of fat is produced. For 

this purpose he threw into the washtub containing the arti- 
711 ficial gastric juice about two liters per hundred kilograms of 

greasy substance. This gasfric juice is made with the half 
of a stomach of a pig or sheep, well washed, and three liters of 
water containing thirty grains of biphosphate of lime. After the 
maceration during three hours he passed the substance through a 
fine sieve and obtained the two liters which are necessary for a 
hundred kilograms. He slowly raised the temperature to about 
103° Fahrenheit, so that the matter shall completely separate. 
This greasy matter must not have any taste of fat. It must, on the 
contrary, have the taste of molten butter. When the liquid does 
not present any more lumps he threw into the said liquid one kilo- 
gram of sea sult teodaned to powder) per hundred kilograms of 
greasy matter. He stirred during a quarter of an hour and let it 
set until obtaining perfect limpidness. This method of extraction 
has a considerable advantage over that which has been previously 
essayed. The separation is well made and the organized tissues 
which do deposit are not altered. 

IV. Crystallization in a mass.—In order to separate the oleo- 
margarine of the stearine separated crystallizers. or crystallizations 
at unequal temperatures have been already employed. He con- 
trived for this purpose the following method, which produces a very 
perfect separation, and is as follows: He rendered the molten fat in 
a vessel which must be sufficient for containing it. This vessel is 
placed in a washtub of strong wood, which serves as a water bath. 
In this washtub he put water at the fixed temperature of 86° 
Fahrenheit for the soft fats proceeding from the slaughter-houses 
and 98° for the harder fats, sach as mutton fat. Afterward the 
washtubs are covered, and after a certain time, more or less long, 
according to the fats, the stearine is deposited in the form of teats at 
the middle of the oleomargaric liquid. 

V. Separation by centrifugal force.—In order to avoid the numer- 
ous inconveniences of the employment of the presses which have 
been hitherto used he caused the mixture of stearine and oleo- 
margarine to flow into a centrifugal machine called “hydro- 
extractor.” The greasy liquid passes through the cloth and the 
stearine is collected. When all the liquid is passed he put the 
machine in motion, and the crystals of stearine are entirely ex- 
hausted without the auxiliary of the presses. Ilowever, during 
certuin seasons there are animals which produce crystals of stearine 
soft enough for rendering necessary the stroke of a press as a last 
operation; but in this case this operation has little importance, 
because it is applied only to a fraction of the product. In all cases 
60—255 
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the oleomargarine is separated from the stex:'ne when it is cold and 
passed to the cylinder, constituting, especially if its yellow color has 
been raised, a greasy inatter of very good taste, and which may re- 
place the butter in the kitchen, where it is employed under the 
name of “ margarine; ” but if it is desired to transform it intu more 
perfect butter he employed the following means : 

VI. In the methods hitherto employed the margarine is trans- 
formed into cream and this latter into butter. This complicated 
operation has many inconveniences. He obtained the same result 
by the following manner: He took ten liters of natural and fresh 
cream of milk. He added ten grams of bicarbonate of soda and 
two hundred grams of the udders of a cow, which must be fresh 
and well hacked in order to give all the mammary pepsin. The 
fresh udder may be replaced by udder collected in slices in sea salt. 
After a maceration of an hour he passed the whole through a very 
fine sieve. He added the necessary quantity of yellow color which 
is employed for the ordinary butter, and be put these ten liters into 
a hundred kilograms of liquid margarine at 70°. He stirred or 

mixed until the combination was complete—that is to say, 
712  ~until the pepsin had effectuated its action. At this moment 

the liquid becomes thick ; it takes the taste of cream ; and 
after it has been more thoroughly agitated he let the same become 
completely cold. When the butter was cold and solid he coarsely 
scraped it in order to pass it between two large cylinders, which 
gave it the homogeneousness and the consistency which are the 
qualities of natural butter. 

VII. When it is desired to produce butter intended to be pre- 
served, which must contain no animal matter, he plunged the udders 
into pure water, instead of cream, in order to macerate the same. 
Afterward the water which proceeds from this operation is mixed 
with the margarine at about 86° of temperature—that is to say, 
to a degree which permits the pepsin to effectuate its action without 
production of cream. After an hour he let the liquid set, and the 
margarine which is decanted is mixed, after it has been reduced in 
temperature to about 71°, with an emulsion of butter made with five 
liters of water, five kilograms of butter, one kilogram of sea salt, or 
more, according to the uses, and ten kilograms of bicarbonate of 
soda. When he added this emulsion with the margarine which had 
already been submitted to the peptic action he obtained a rapid 
combination, and all the molecules take the qualities of the ordi- 
nary butter. It is a delicate operation, which must be very exactly 
made. 

VIII. For the long conservations he only treated the margarine 
by the mammary pepsin, as before described. He decanted it in 
order to avoid any trace of water or animal matter. If it is desired 
to add ordinary butter, he did that at the temperature of 71° by 
well diluting it. 

IX. The stearine which has been separated from the margarine 
forms a hard tat, which can be bleached by the known processes in 
order to produce wax candles of lower quality; but it is preferable 
to saponify it by any convenient process and crystallize the greasy 
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acids (which are charged with from seventy to eighty per cent: of 
stearic acid, instead of fifty) in a chamber heated to 96°, so as not 
to let them become hard by the cooling. In this state they can be 
pressed under heat in order to produce stearic acid much superior 
to that of the trade, both by its beauty and by its point of melting. 

W hat is claimed is— 

1. The improved material herein described, produced by treating 
animal fat so as to remove the tissues and other portions named 
with or without the addition of substances to change the flavor, 
consistency, or color, as set forth. 

2. The process herein described of treating animal fats in the 
production of oleomargarine. 

THE COMMERCIAL MANUFACTURING 
COMPANY, Consoiiparep, [L. 8. ] 
CHAS. M. FIELD, President. 
Witnesses : 
GEO. H. SONNEBORN. 
WM. H. SONNEBORN. 


713 Translation Mege French Patent. 
Ministry of Commerce. 


Certificate of Patent. 


Descriptive memore attached to the patent certificate for 15 years, 
taken July 15th, 1869, by M. Mege Hippolvte, represented by Mr. 
Layford, in Paris, Boulevard Strasbourg, No. 23, and which has 
been issued to him by a decree by the ministerial secretary of 
state of the department of agriculture and commerce Oct. 2d, 
1869, for the production of certain fatty bodys of animal origin. 


Patent No. 86480. 


The fat (called fat “en branches ”) is employed in the preparation 
of various very imperfect fats, especially in the production of molten 
fat, used principally in the fabrication of fatty acids. I myself have, 
some yeurs ago, taken patents for the improvement of these products, 
but these researches pertained to the domain of the common indus- 
trial pursuit. The present patent, however, has no connection with 
its predecessors; it is no longer a question of improving the fatty 
acids and their soaps, but of making neutral new products, superior 
by their nature and properties. 

This drawing is based on the following deductions of modern 
science : 

1. That the odoriferous, colored, acrid, and rancid substances do 
not pre-exist in the natural fat. 

2. That they are developed by the action of the organized tissues 
under the influence of fermentation, heat, and chemical agents. 

3 That the fats of milk, called butter, are practically but the 
su cutaneous fat modified first by the cellular tissue and then by 
the organized tissue of the milk gland. 
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On applying these researches to domestic economy with a high 
aspiration there is obtained from the crude fat, 1, a fine fat, with- 
out taste or smell, comparable to the most desirable fats; 2,a va- 
riety of real butter taken from its source and made as in the milk 
secretion, but superior to milk. butter as to its preservation. These 
new products are obtained by partly known and partly unknown 
means, the entirety of which constitutes the following procedure : 

1. Complete washing.—This is done by crushing the fresh fat 
under a spray of fresh water, which falls together with the fat be- 
tween two cylinders. Subdivided by the water and the pressure 
the fat falls into a tank, where a current of water completes the 
washing. 

2. Artificial digestion —This fat, from which all soluble animal 
matters have been removed, is mixed with artificial gastric juice 
(infusion ofa pig’s stomach in acidulated water) in sufficient quantity 
to immerse it, and the whole is kept at the temperature of the animal 
body until all the molten fat appears in a clear layer on the surface. 
It is allowed to settle, and the sediment is submitted to another op- 
eration in order to extract all the fat which, in this case, has no 
longer the animal odor, but the taste of delicate fat. 

3. Pressure —This operation is intended to separate the hard con- 

stituent, which renders the fat granular and causes it to con- 
714 ~~ geal rapidly and to stick to the palate. Itis known that with 

the commercial methods this is very difficult work. It can 
be done by the following method: The clear fluid fat is poured into 
vessels with an opening at the bottom and containing a layer of 
tepid water. They are closed, and when, by reason of the cooling, 
the crystallization is completed the water is drawn off and the vessel 
inverted, allowing the mass to fall upon the table. It is cut into 
cakes one to two centimeters thick. These cakes are wrapped up in 
canvass and put under a press between hot plates. Thus about 60 
per cent. of a mixture of margarine and oleine are obtained of a 
composition like lard, but of a superior flavor. The solid part re- 
mains in the canvas. “— 

4. Uniform solidification —In order .to get this fat solid and not 
granular without introducing air, which would impair its keeping 
quality, it is poured into a tinned iron vessel, filling the latter com- 
pletely. This closed vessel contains a stirring apparatus put in 
motion from the outside ; moreover, it is surrounded by cold water, 
so that the cooling fat is stirred without air. Having become thick 
and uniform, it is poured into another vessel, where it becomes solid 
and even brittle if the temperature is low. 

5. Duetilitv.—Since fatty bodies are usually soft and ductile, the 
cutting machine is now resorted to which perfumers use to cut soap 
into ribbons; the blades, however, are set to shave it into thin slices 
instead of cutting: This can also be done by hand. Thereby the 
fat gets the desired ductility. 

6. Decolorization.—Generally the described fat is of a slightly 
vellow tinge. To remove this color without attacking the fat the 
property of fat to remain fluid for a time while cooling is made use 
of. In this state 1t is mixed with a fine acid—for instance, muri- 
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atic acid—in sufficient quantity to remove the color, and it is washed 
carefully with warm water, renewing the latter until all traces 
of acid have disappeared. The whole of this procedure, with or 
without pressure, is naturally applicable to ull fats. 

Whatever fat be used there is obtained by this procedure a sort of 
white or slightly yellowish lard of absolute purity and of the taste 
of almonds, hitherto unknown of animal fats. This new fatty body 
is especially applicable for— 

1. Alimentation—replacing fats and lard. 

2. The fabrication of toilet soaps of a superior quality. 

3. The fabrication of ordinary soaps to replace olive oil and get a 
large yield. 

4. The lubrication of machinery, which is never attacked if about 
rhy Of calcined magnesia be added. Moreover, another distinct 
product is obtained by this procedure destined to render great serv- 
ices to domestic economy, namely, the fatty body obtained as above 
consists, like butter, of “ magnesie ” (intended for margarine), oleine, 
and asmall amount of volatile oil. This fatty body, when pure and 
it has undergone no change by heat or chemical agents, 1s the fat 
which the cow re-absorbs in its organism to pass it through the milk 
gland. After this passage the fat is scarcely changed and becomes 
the variety of fat known as butter. Really when the fat is obtained 
fresh and pure and is bleached by the aid and under the influence 
of oxydizing agents it assumes the usual taste of fats, but it is no 
longer the same after the following operation, which transforms it 
by a kind of physiological process. This metamorphosis, simple 
enough, is accomplished sufficiently by the following means, for it 
must not be forgotten that the fresh and pure.fat obtained as above 
is but butter in its primitive state. The fat is therefore mixed at 

the temperature of the animal body with its weight of water, 
715 to which has been added ,\, part of mammary tissue, ;}, of 

bicarbonate of sodium, ,'y part of caseine of fresh milk, and 
a sufficient quantity of yellow color. ‘The mixture is kept at the 
animal temperature and agitated for at least three hours. When 
the transformation is complete it is allowed to cool, the granular and 
brittle state being prevented by the measure stated in § 4 and 5, and 
the result is two varieties of butter, superior to ordinary butter for 
the purposes of consumption and of preservation. The navy can 
hence in the future have fresh butter at its disposal. 

[ have said that if we leave out the mammary tissue, which is but 
the organized net-work of the cow’s udder, we get an inferior product. 
As to the hard portion remaining in the canvas and forming the 
residates after the pressure, it is put into the market for the produc- 
tion of stearic acid by the ordinary means. 

For this purpose the following operations can be employed 
profitably : 

1. Saponification in the cold, with soda, at about 50°. 

2. The use of the cutting machine used by perfumers to cut soap 
in the form of ribbons. 

3. The warm decomposition by means of sulphuric acid. 

4. The crystallization by the means described for fat (§ 3). 
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5. The cold compression followed by hot compression of the 
_ residues. 
Paris July 1st 1869 
Mr. MEGE 
signed, C. LAFOND. 
Paris Feb. 4th 1884 
For certified conformed distribution 


Compared, Chief of the bureau of 
Chief of the bureau industrial property 
signed signed 
716 ExHipit MreGE ENGLIsH PATENT. 


Letters patent to Hippolyte Mege, of Paris, Boulevart de Strasbourg, 
No. 70, chemist manufacturer, for the invention of “the prepara- 
tion and production of certain new animal fatty bodies.” 


Sealed the Ist January, 1870, and dated the 17th July, 1869. 


Provisional specification left by the said Hippolyte Mege at the 
office of the Commissioner of Patents, with his petition, on the 
17th July, 1869. 


1, Hippolyte Mege, of Paris, Boulevart de Strasbourg, No. 70, 
chemist manufacturer, do hereby declare the nature of the said in- 
vention for “the preparation and production of certain new animal 
fatty bodies” to be as follows: 

The object of my invention is to make neutral products new by 
their nature and superior in quality. 

The inveption is based on the deductions of modern science, which 
prove, first, that odoriferous coloring matters, volatile and becoming 
rancid (aeres ef rancissantes), do not pre-exist in the natural fats 
called suets (graisses en branches); second, that they are developed 
by the action of the organized tissues under the influence of fer- 
mentation, of heat, or of chemical agents; third, that the fats of milk, 
called butter, are only grease from fat modified, first, by its cellular 
tissue, and afterwards by the organized tissues of the udder. In 
applying these facts industrially there is obtained from suet, first, a 
virgin fat without any smell or odour of fat and like the best fatty 
bodies; second, a variety of true butter, taken at its source, formed 
as in ordinary lactation, and superior to butter from milk by the 
length of its preservation. These new products are obtained by 
known and unknown means, the combination of which constitutes 
the following process: ~ 

I. Complete washing.—This is obtained by reducing or crushing 
the fresh suet under a shower of fresh water, which falls between 
two rollers at the same time as the fat, whieh, divided by the water 
and the pressure, falls into a vessel in which the washing is com- 
pleted by a stream of water. 

Ll. Artificial digestion —This fat, deprived of all soluble animal 
matters, is mixed with artificial gastric juice (infusion of a pig's 
stomach in acidulated water) in sufficient quantity to immerse it, 


te 
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and the whole is kept at the temperature of animal heat until all 
the dissolved fat appears limpid on the surface. It is left to deposit, 
and the deposit is submitted to a new operation to extract all the 
fatty body, which in this case has no smell of animal fat and all the 
odour of the most delicate fatty body. 

IJ]. Pressure-—This operation is intended to separate the hard 
part, which makes the fatty body grained and coagulate rapidly. In 
the ordinary mode this operation is effected with difficulty. It 
becomes easy by the following means: The fatty body, liquid and 
limpid, is poured into boxes which have an opening at bottom and 
contain a layer of tepid water. They are covered, and when by the 
cooling the crystallization is effeéted the water is removed by the 
opening, the box turned upside down, the mass allowed to fall on a 
table, and cut into pieces about half an inch thick ; these pieces are 
wrapped in cloth and put in a press between hot plates. There is 


thus obtained about 60 per cent. of a mixture of margarine and oleine 


of a composition identical to lard, but of superior savour; the solid 
part remains in the cloths. 
717 IV. Regular sclidification—To have this fatty body solid 
and uniform, deprived of the granular state without intro- 
ducing air, which injures its preservation, it is put into a vessel of 
tinned iron, which is quite filled therewith. This vessel, well closed, 
is provided with an agitator, which receives its motion from the out- 
side; it is, besides, plunged into cold water, so that the fatty body 
being cooled and agitated without air, becomes thick and uniform. 
It is then put into a vessel, in which it becomes quite solidified toa 
hard and brittle state if the temperature is cold. 

V. Malleability.—As it is usual to see fatty hodies soft and ductile, 
the cutter used by perfumers in cutting soap is employed, only the 
blades are cman so as to scrape into thin pieces instead of cut- 
ting. This operation, which gives the fatty body the desired duc- 
tility, can be effected by hand. 

VI. Decoloration —Generally the preceding fat is slightly col- 
ored vellow. To remove this color without attacking the fatty body, 
the property which it has to remain for some time limpid, even 
when cold, is taken advantage of. In this state a pure acid—hydro- 
chloric, for example—is mixed with it in sufficient quantity to re- 
move the color, and the fatty body is washed with hot water, which 
is changed until a!l trace of acid has disappeared. The combina- 
tion of this process, with or without pressure, is naturally applicable 
to all suets (graisses en branches). Whatever suet be employed, I 
obtain by this process a sort of white or slightly yellow lard of ab- 
solute purity and having an almond odour hitherto unknown in 
animal fats. This new fatty body is especially applicable, among 
other purposes, first, for food to replace fats and lard ; second, in the 
manufacture of fancy or toilet soaps which .are of superior quality ; 
third, in the manufacture of ordinary soaps to replace olive oil and 
to give a superior product; and, fourth, for greasing or lubricating 
machinery, which it does not injuriously affect if a little calcined 
magnesia (about a hundredth part) be added. There is, besides, ob- 
tained by this process a distinct product destined to render great 
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service in domestic economy. In fact, the fatty body obtained as 
above is composed like butter of margarine, oleine, and a little odor- 
iferous oil. It is this fatty body when it is pure and which has ex- 
perienced no modification, either by heat or by chemical agents, 
which the cow resorbs into her economy in order to pass it into her 
mamme. After this passage the above fatty body is in fact scarcely 
modified and becomes the variety of fat called butter. In fact, when 
the virgin and pure fat is obtained, as above stated, it becomes white 
in the air and under the influence of oxidating matters and receives 
the usual flavour of fat; but it is no longer so after the following 
operation, which transforms it by a sort of physiological action. 
This metamorphosis, which is very simple, is effected sufficiently by 
the following means, for it must not be forgotten that pure yellow 
fat obtained by the process above described is nothing but butter in 
its primitive state: I take this fatty body and mix it at animal heat 
with its weight of water, in which have been mixed a fiftieth part of 
mammary tissues, a hundredth part of bicarbonate of soda, a fiftieth 
part of caseum of fresh milk, and a sufficient quantity of yellow 
color. I cause it to digest for at least three hours while agitating 
and maintaining the animal heat. When the transformation is 
effected | leave it to cool, I prevent the granular and brittle state as 
is before described (IV and V), and I have two varieties of butter 
superior to ordinary butter. I may observe that if the mammary 
tissue be dispensed with, which is nothing but the organized system 
of the udder of the cow, an inferior product is obtained. With re- 
gard to the hard part remaining in the tissues and forming cakes 
after the pressure, it may be made into stearic acid by ordinary 
means. With this object the following operations may be applied 

with advantage: First, saponification, known as cold saponi- 
718 fication, with soda; it 1s effected at about 120° Fahrenheit ; sec- 

ond, the application of the cutter used by perfumers to cut — 
into thin pieces; third, the decomposition in a tepid state by sul- 
phuric acid; fourth, the crystallization by the means before de- 
scribed for the fat (III); and, fifth, the pressure under heat, followed 
by the cold pressure of the residues. 


Specification in pursuance of the conditions of the letters patent 
filed by the said Hippolyte Mege in the Great Seal Patent Office 
on the 7th January, 1870. 


To all to whom these presents shall come I, Hippolyte Mege, of 
Paris, Boulevart de Strasbourg, No. 70, chemist manufacturer, send 
greeting : 

Whereas Her Most Excellent Majesty Queen Victoria, by her let- 
ters patent, bearing date the seventeenth day of July, in the year of 
our Lord one thousand eight hundred and sixty-nine, in the thirty- 
third year of ber reign, did, for herself, her heirs, and successors, 
give and grant unto me, the said Hippolyte Mege, her special license 
that I, the said Hippolyte Mege, my executors, administrators, and 
assigns, or such others as I, the said Hippolyte Mege, my executors, 
administrators, and assigns, should at any time agree with, and no 
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others, from time to time and at all times thereafter, during the term 
therein expressed, should and lawfully might make, use, exercise, 
and veud within the United Kingdom of Great Britain and Ireland, 
the Channel Islands and Isle of Man, an invention for “the prep- 
aration and production of certain new animal fatty bodies,” upon 
the condition (amongst others) that I, the said Hippolyte Mege, my 
executors or administrators, by an instrument in writing under my 
or their or one of their hands and seals, should particularly describe 
and ascertain the nature of the said invention and in what manner 
the same was to be performed and cause the same to be filed in the 
Great Seal Patent Office. within six calendar months next and im- 
mediately after the date of the satd letters patent: 

Now know ye that I, the said Hippolyte Mege, do hereby declare 
the nature of my said invention and in what manner the same is to 
be performed to be particularly described and ascertained in and 
by the following statement thereof—that is to say: 

The object of my invention is to make neutral products new by 
their nature and of superior quality. 

The invention is based on the deductions of modern science, which 
prove, first that odoriferous coloring matters, volatile and becoming 
rancid (acres et rancissantes) do not pre-exist in the natural fats called 
suets (yraisses en branches); second, that they are developed by the 
action of the organized tissues under the influence of fermentation, 
of heat, or of chemical agents; third, that the fats of milk, called 
butter, are only grease from fat modified, first, by its cellular tissue 
and afterwards by the organized tissues of the udder. 

In applying these facts industrially there is obtained from suet, 
first, a virgin fat without any savor or odor of fat and like the best 
fatty bodies; second, a variety of real ‘butter; taken at its source, 
formed as in ordinary lactation and superior to butter from milk 
by the length of its preservation. 

These new products are obtained by known and unknown means, 
the combination of which constitutes the following process : 

I. Complete washing.—This is obtained by reducing or 

719 = crushing the fresh suet under a shower of fresh water, which 

falls between two rollers at the same time as the fat, which, 

divided by the water and the pressure, falls into a vessel in which 
the washing is completed by a stream of water. 

Il. Artificial digestion.— his fat, deprived of all soluble animal 
matters, is mixed with artificial gastric juice in sufficient quantity 
to immerse it, and the whole is kept at the temperature of animal 
heat until all the dissolved fat appears limpid on the surface. It is 
left to deposit, and the deposit is submitted to a new operation to 
extract all the fatty body, which in this case has no smell of ani- 
mal fat and all the odor of the most delicate fatty body. 

III. Purification —When the fat is melted it is passed through a 
sieve, from which it falls into a tub immersed in hot water, where it 
is kept at the melting temperature until it is absolutely limpid. 

IV. Pressure.—This operation is intended to separate the hard 
part, which makes the fatty body grained and coagulate rapidly. In 
the ordinary mode this operation is effected with difficulty. It be- 
61—2d3 
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comes easy by the following means: The fatty body, liquid and 
limpid, is poured into boxes, which have an opening at bottom and 
contain a layer of tepid water. They are covered, and when, by the 
cooling, the crystallization is effected the water is removed by the 
opening, the box turned upside down, the mass allowed to fall on a 
table, and cut into pieces about half an inch thick. These pieces are 
wrapped in cloths and put in a press between hot plates. There is 
thus obtained about 60 per cent. of a mixtureof margarine and oleine 
of a composition identical to lard but of superior savor. The solid 
part remains in the cloths. 

V. Regular solidification. —To have this fatty body solid and uni- 
forin, deprived of the granular state without introducing air, which 
injures its preservation, it is put into a vessel of tinned iron, which 
is quite filled therewith. This vessel, well closed, is provided with 
an agitator, which receives its motion from the outside. It is, be- 
sides, plunged into cold water, so that the fatty body, being cooled 
and agitated without air, becomes thick and uniform. It is then put 
into a vessel, in which it becomes quite solidified toa hard and brittle 
state if the temperature is cold. 

VI. Malleability.—As it is usual to see fatty bodies soft and duc- 
tile, the cutter used by perfumers to cut soap into pieces is employed, 
only the blades are arranged so as to scrape into thin pieces instead 
of to cut.’ This operation, which gives the fatty body the desired 
ductility, can be effected by hand. 

VIL. Decoloration.—Generally the preceding fat is slightly colored 
yellow. ‘To remove this color without attacking the fatty body, the 
property which it has to remain for some time liquid, even when 
cold, is taken advantage of. In this state a pure acid—hydrochloric, 
for example—is mixed with it in sufficient quantity to remove the 
color, and the fatty body is washed with hot water, which is changed 
until all trace of acid has disappeared. This combined process, with 
or without pressure, is naturally applicable to all suets (graisses en 
branches). Whatever suet be employed I obtain by this process a 
sort of white or slightly yellow lard of absolute purity and having an 
almond odor, hitherto unknown in animal fats. This new fatty body 
is especially applicable, among other purposes, first, for foods to re- 
place fats and lard; second, in the manufacture of fancy or toilet 
soaps Which are of superior quality ; third, in the manufacture of 
ordipary soaps to replace olive oil and to give a superior product ; 
and, fourth, for greasing or lubricating machinery, which it does 
not injuriously affect if a little calcined magnesia (about a hun- 

dredth part) be added. There is, besides, obtained by this pro- 
720 cess a distinct product destined to render great service in 

domestic economy. In fact, the fafty body obtained as above 
is composed, like butter, of margarine, oleine, and a little odoriferous 
oil. Itis this fatty body, waen it is pure iid which has experi- 
enced no modification, either by heat or by chemical agents, that 
the cow resorbs into her economy in order to pass it into her mamme. 
After this pussage the above fatty body is in fact scarcely modified 
and becomes the variety of fat called butter. This metamorphosis, 
which is very simple, is effected sufficiently by the following means, 
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for it must not be forgotten that pure yellow fat obtained by the 
process above described is nothing but butter in its primitive state. 
In fact, when the virgin and pure fat is obtained, as above stated, it 
becomes white in the air and under the influence of oxidating mat- 
ters, and receives the usual flavor of fat; but it is no longer so after 
the following operation, which transforms it by a sort of physiologi- 
cal action. I take this fatty body and mix it at animal heat with 
its weight of water, in which have been mixed a fiftieth part of mam- 
mary tissues,a hundredth part of bicarbonate of soda, a fiftieth 
po of caseuin of cold milk, and a sufficient quantity of yellow color. 

cause it to digest for: least three hours while agitating and main- 
taining the animal heat. When -the transformation is effected I 
leave it to settle, I decant, I leave it to cool. I prevent the granular 
and brittle state, as is before described, and I havea variety of butter 
superior to ordinary butter in its use for food and in its preserva- 
tion. I may observe that if the mammary tissue, which is nothing 
but the organized system of the udder of the cow, be dispensed 
with, an inferior product is obtained. The butter thus obtained 
is preserved butter; but fresh butter, identical with ordinary but- 
ter, is also obtained by agitating the above mixture at a luke- 
warm temperature until the formation of a cream possessing all 
the properties of real cream. ‘This cream is afterwards treated 
in the usual manner in order to extract the butter. With re- 
gard to the hard part remaining and forming cakes after the pres- 
sure ii may be made into stearic acid by ordinary means—that 
is tosay, 1 can apply, as well as what follows, the ordinary means in 
order to obtain a new result, viz: First, ordinary saponification and 
decom position, and, second, pressure into cakes; or [ can, according 
to circumstances, obtain less altered products, Wi h this object the 
following operations may be applied with advantage: First, saponi- 
fication, known as cold saponification, with soda; it is effected at 
about 120° Fahrenheit; second, the application of the cutter used by 
perfumers to cut soap into thin pieces; third, the decomposition in 
a tepid state by sulphuric acid; fourth, the crystallization by the 
means before described for the fat; and, fifth, the pressure under 
heat followed by the cold pressure of the residues. If the stearine 
has been well purified I dispense with the pressings. All the iron 
implements which come in contact with the suets and fats should be 
carefully tinned. The press should be covered with a thin plate of 
tin, and the plates which separate the cakes of fat which are pressed 
should be doubly tinned. 

And, having now described the nature of my said invention and 
in what manner the same is to be performed, | declare that I claim 
treating suet substantially by the means and in the manner herein- 
before described, and the production by such treatment, first, of a 
virgin fat without odor or savor of fat; and, second, a variety of real 
butter taken at its source, formed as in ordinary lactation, and su- 
perior to butter obtained from milk by the length of its preserva- 
tion. 

In witness whereof I, the said Hippolyte Mege, have hereunto set 
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my hand and seal this thirtieth day of December, one thousand eight 


hundred and sixty-nine. 
H. MEGE. [t.s.] 
Witness : 
CH. ARMENGAUD, 
- Civil Engineer, 23 Boulevard de Strasbourg a Paris. 


721 Translation Austrian Patent. 


Production of pure fatty bodies of animal origin which do not be- 
come rancid. 


My invention consists in the production of neutral fatty bodies of 
hitherto unknown natural appearance and excellent properties. By 
means of a special treatment of the crude tallow I obtain a pure fat 
devoid of smell and taste, which does not become rancid and which 
keeps fresh for a long time. This substance I obtain through pro- 
cedures pertly known, partly new, the entirety of which constitutes 
the following methods: . 

1. Perfect washing.—This is done by crushing the fresh fat just 
taken from the animal between rollers under a spray of fresh water. 
The fat subdivided finely by the action of the water and the press- 
ure falls into a tub, where the washing is completed by a current of 
water. 

2. Artificial digestion.—This fat, from which all soluble animal 
substances have been removed, is mixed with artificial gastric juice 
(maceration of a pig’s stomach in acidulated water) in sufficient quan- 
tity to immerse it, and the mixture is kept at the temperature of the 
animal body until the fat appears as a clear layer on the surface. 
The mixture is allowed to settle and the sediment is subjected to 
another operation in order to extract all fatty matter, which in this 
vase has no longer the odor of animal fat, but the taste of finest fats. 

3. Pressure.—This operation separates the hard constituent, which 
makes the fat granular and causes it to congeal rapidly. This work, 
hitherto very difficult, is carried out on a commercial scale in the 
following manner: The fluid clear fat is poured into vessels with 
an opening at the bottom and containing a layer of tepid water. 
They are covered, and when the cooling and the crystallization have 
taken place the water is drawn off through the opening, the vessel is 
inverted, and the mass allowed to fall upon a table. It is cut into 
cakes one to two centimeters thick. These are put into canvas and 
pressed between two warm plates. By this method there is obtained 
about 60 per cent. of a fatty body resembling butter and identical 
in composition with lard, but free from odor and of a perfectly pure 
taste. The solid portion remains in the canvas. 

4. Uniform solidity is given to this fatty body in the following 
manner: In order to make it hard and not granular without ad- 
mitting air it Is poured into a tinned iron vessel filled thus com- 
pletely. This well-closed vessel contains a stirring apparatus kept 
In motion from the outside. The vessel is, beside, kept surrounded 
by col’ water, so that the fat which is being stirred while cooling 
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without the admission of air becomes thick and uniform. It is then 
put into another vessel where it becomes completely solid and hard. 

This hard fat is finally cut or sliced into thin slices by seme cut- 
ting machine similar to the mechanical arrangement used for cutting 
fine soaps, the blades being set to furnish thin slices. This work, 
giving the fat the proper ductility, can also be done by hand. 

5. Decolorization can be employed or omitted asdesired. This fat 
is usually of a yellow tinge. ‘This color can be removed easily and 
without damage by utilizing the property of the fat of remaining 

fluid for some time in cooling. In thisstate it is mixed with 
7214 enough fine acid—for instance, muriatic acid—to remove the 

color. It is then repeatedly washed with warm water until 
the last trace of the acid has been removed. 

This entire procedure, with or without pressure, can be employed 
in the case of any fresh fat just taken from the animal. By means 
of the same I obtain partly solid, partly soft, white, or faintly yel- 
lowish perfectly pure fatty bodies, which have a faint flavor of 
almonds. These new fatty bodies are applicable to various indus- 
trial purposes, according totheir degree of consistency, especially to— 

1. The fabrication of toilet soap, particularly fine and beneficial 
to the skin. 

2. The fabrication of ordinary soaps, to replace the olive oil and 
give a large yield. 

3. The lubrication of machinery, which is never attacked by this 
excellent lubricating material, especially when ;g55 part of calcined 
magnesia has been added. 

I claim, therefore, as my invention the above-described mode of 
preparation of a wholly new fatty body. The peculiar points of im- 
portance of my procedure consist in washing, digesting, pressing, 
solidifying, and decolorizing. 

For H. MEGE, 
Per RODIGER. 
M. P. 


Was compared with the original description of the patent issued 
to Hippolyte Mege Oct. 31st, 1869, No. 15343, which has since been 
declared expired by order of the ministry of commerce of Mai 26th, 
1876, No. 11473, on account of not being carried out in this coun- 
try, the description being kept publicly in No. 19-604, I[V-159, and 
was found identical word for word. 

Vienna, March Sth, 1884. 

The imperial archives of patents. 

Dr. JOS. G. RITTER v. WOERZ, 
Section Councillor in the Imperial Ministry of Commerce. 


The genuineness of the signature of Dr. Jos. G. Rittier von Woerz, 
section councillor in the imperial ministry of commerce, is hereby 
certified. 

Presidential bureau of the imperial ministry of commerce, Vienna, 
March 5th, 1884. 

A representative of the presiding board, 

Dr. ANTON RITTER v. HOFFMAN & HENKOFP, 
Imperial Ministry of Commerce. 
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724 Translation Mege Bavarian Patent. 


Royal Bavarian Ministry of the Interior, Department of Agriculture, 
Trade, and Commerce. 


Concerning the patent of Hippolyte Mege, of Paris, of April 8, 1873. 


No. 1074. 


Municn, Jan. 25th, 1884. 


In reply to your inquiry of 19th of last month it is hereby con- 
firmed that the patent on a new preparation of fatty bodies of ani- 
mal origin had originally been granted to Hippolyte Mege, of Paris, 
on the eighth of April, 1873, for the space of two years; that after 
the lapse of said time the patent was prolonged (renewed) from April 
Sth, 1875, for another year in favor of the engineer Toussaint, of 
Paris, the merchants, A. Doctor, L. Jaeger, M. Rickoff, and the man- 
ufacturer, D. Mousson, all of Frankfort-on-the-Main, as legal suc- 
cessors to Hippolyte Mege, from the eleventh of March, 1874, and 
that said patent became void on the 8th day of April, 1876, on ac- 
count of expiration of the granted term. 

(Signed) 


The General Secretary. 


Ministerial Councillor. 
Mr. Eugen Gugel, present. 


KINGDOM OF BAVARIA. . 
Patent Certificate. 
No. 1217. 


In consequence of an application by Hippolyte Mege, of Paris, to 
the ministry of the interior, dated the 5th and*6th days of the pres- 
eut month, to obtain a patent on a new mode of preparation of fatty 
bodies of animal origin, whereby new products can be obtained and 
present products be improved, he having obtained in France a pat- 
ent fur 15 years from the 15th of July, 1569, and a description of said 
invention accompanying said petition, the desired patent is hereby 
granted to him for the space of two years from the date of this cer- 
Liticate for the entire domain of the kingdom, with the provision 
that he is to be authorized to introduce in Bavaria only this mode 
of preparation specified by hin and in a manner stated by the law 
of the 11th of September, 1825, especially by §9 of the same, and 
further by the instruction of execution of April 21st, 1869, and as 
regards the employment of the same in the Palatinate, according to 
the direction of the laws of that section, with special regards for 
the mghts of others, notably those who have previously invented or 
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introduced the invention described by him, as well as those 
725 who may improve upon it. It is to be distinctly understood 
that this patent will be retracted as void if the same is not 
put into execution within one year from the date of this certificate 
and if the proof of its execution is not presented to the ministry of 
state within said period and without further notification. 
Munich, April 8th, 1873. 
Royal State Ministry of the Interior, Department of Agriculture, 
Trade, and Commerce. 


(Signed) V. PFENER, 
The General Secretary. 
(Signed) V. Du BOIS, 


Ministerial Councillor. 


Patent for Hippolyte Mege, of Paris, on a new mode of preparation 
of fatty bodies of animal origin, whereby new products can be ob- 
tained and present products be improved. 


The identity of the preceding two copies with the original is 
hereby certified, and it is confirmed that the said patent No. 1217 
was originally granted to Hippolyte Mege, of Paris, by the ministry 
for the term of two years from the eighth of April, 1873, was pro- 
longed after the lapse of that time for another year in favor of the 
engineer ‘Toussaint, of Paris, the merchants, A. Doctor, L. Jaeger, 
M. Rickoff, and the manufacturer, D. Mousson, all of Frankfort-on- 
the-Main, the legal successors of Hippolyte Mege, after the eleventh 
of March, 1874, and that the same patent expired on the eighth of 
April, 1876, on account of the end of the granted term. 

Munich, March 19, 1884. 

Privy Bureau of Expedition of the Royal Bavarian State Ministry 
of the Interior. : 

MUXEL, 
Privy Secretary. 


Application for Patent for the Production and Classification of Certain 
Fatty Bodies of Animal Origin. 


Specification. 


The crude fats and the crude tallow have until the present time 
been used in a very imperfect manner for the preparation of edible 
fat or soaps or the fabrication of melted tallow for the preparation 
of fatty acids by means of chemical modes of saponification or other 
purposes. | ° 

The new modes of procedure described herein consist both of 
chemical and physiological processes; they are not intended to im- 
prove the former methods of fabrication, but, on the contrary, on 
account of their nature and better properties, furnish neutral and 
new products. They are especially intended to benefit the navy 
and the less wealthy classes by furnishing excellent edible and pre- 
servable fats at a price considerably lower than that of present simi- 
lar products—for instance, butter and the finer grades of fats. 


| 
| 
| 
| 
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The reduction in the price of butter will in a large measure con- 
tribute to the general wealth, for stock-raisers, instead of making 
butter, will feed their milk to calves and thereby get more stock, 
thus furnishing more cattle for slaughtering purposes and at a lower 
price. The new procedure is also of considerable importance, from 
a hygienic point of view, in doing away with the emanation of bad 
odors inevitable with the former chemical methods and due to the 

excessive high temperature to which fats had been exposed. 
726 The new procedure depends on the following conclusions 

of modern science: 1, that the malodorous, colored, «cid and 
rancid ingredients are not originally contained in the crude fats 
as they occur in nature; 2, that these harmful substances are de- 
veloped by the activity of the organized tissues under the influence 
of fermentation, heat, and chemical agents; 3, that the fats of milk, 
termed butter, consist only of the immediate fat which is altered 
first by a cellular tissue and then by the organized tissue of the udder. 
By utilizing these principles in industrial pursuits or in domestic 
economy there is obtained from the crude fats and the tallow— 

A. A pure fat, without the customary fatty smeli and taste, which 
does not stick to the palate and which resembles the fatty bodies 
most desired for eating purposes. 

3. Stearine for candles. 

C. As a residue common tallow. 

D. This fat, really identical with the fat of butter, taken from its 
source before it has been changed in the milk gland, can be made 
into different kinds of butter, which, although prepared by an arti- 
ficial process, is really butter, and differs only from the ordinary 
butter by keeping fresh for a much longer length of time. 

The means employed in the new preparation of these partly new, 
partly known, products constitute in their details and in their en- 
tirety the invention which we claim as our property. They are as 
follows : 

1. Washing and crushing.—The crude fat is exposed to a jet of 
cold water between the conical cogs on two iron cylinders ; it is finely 
subdivided by the current of water and the pressure,and falls thence 
into a tank, where a current of cold water completes the washing. 

2. Artificial digestion.—This fat, now freed from ali soluble animal 
substances, is mixed with artificial gastric juice (stomach of the pig 
or sheep in acidulated water) to the extent of immersing it com- 
pletely or to 1,000 kilo of fat, 300 kilo of water, 1 kilo bicarbonate of 
sodium, and two stomachs (pig or sheep) are added. ‘This mixture 
is then kept at the temperature of the animal body (by means of 
steam-pipes or otherwise) until all the molten fat has been dissolved 
by the pepsin or the stomachs and appears in a clear layer on the 
surface. It is allowed to settle or it is decanted and the process re- 
peated in order to extract all the fatty constituents, which now have 
lost the odor of animal fat, but have obtained a particular taste. The 
residue is tallow. 

3. Cooling. —The fluid fat is poured into vessels which have an 
opening at the bottom and contain a layer of tepid water. They are 
covered, and, when crystallization has occurred in consequence of 
62—253 
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cooling, the water is drawn off through the opening, the vessel is in- 
verted, and the cake is allowed to fall on a table. 

4. Pressure.—This operation is intended to separate the hard con- 
stituent which makes the fat granular, congeal rapidly, and stick to 
the palate. The cooled fat is cut into slices about one inch thick 
and put into a cloth between hot plates of a press. The portion 
which runs off is a mixture of margarine and oleine, resembling 
lard in composition and of about the taste of fresh butter. It tnelts 
in the mouth like butter and does not stick to the palate like beef fat. 
The solid residue taken out of the cloth is good stearine, fit for 
making candles immediately. 

5. Uniformity and ductility—In order to remove the granular 

appearance of the margarine produced by congelation and to 
727 ~=—s give it the solid and uniform appearance usually possessed 

by fats and in order also to remove any air which may have 
entered and might interfere with its preservation, without admitting 
air again, a vessel is filled with the fat completely, closed, and a 
churning or stirring apparatus in its interior is set into motion. 
The margarine is thus kept in motion and is then withdrawn from 
the vessel before cooling. It is now hard or even brittle, according 
to the temperature. It is rendered soft and ductile by rolling it be- 
tween wooden cylinders. It is put into the form of plates or filled 
in tubs to be put in the market. 

6. Decolorization.—The first fat is ordinarily of a light yellow 
color. If it is desired to remove this color without attacking the fat 
the property which the fat possesses of remaining fluid for some 
time before cooling can be utilized. In this state an acid—for in- 
stance, muriatic acid—is added in sufficient quantity to remove the 
color, and it is then washed with tepid water until the last trace of 
acid has disappeared. : | 

This entire procedure, with or without pressure, can be applied to 
all crude fats. 

The white or faintly yellowish fat obtained by means of the de- 
scribed procedure is remarkably pure and has a taste of almonds, 
hitherto not known of any animal fat. It is especially available 
for— 

A. Foods as a substitute for animal fats and lard. 

B. For the fabrication of fine toilet soaps. 

C. The manufacture of ordinany soaps to replace the olive oil. 

D. The lubrication of machinery, which is never attacked if the 
one hundredth part of calcined magnesia be added to the fat. 

E. The artificial production of butter. 

7. Transformation into butter—The pure fat which has under- 
gone no change by heat or chemical agents is the same substance 
which the cow consumes in its organism in order to have it pass 
through the udder in the form of milk fat or butter. The fat 1s 
theretore but butter in its original form. This observation and the 
observation that the milk gland of the cow contains a kind of pep- 
sin possessing the property of making a milky emulsion of fat and 
water are the basis of the industrial procedure of changing fat into 
butter, a physiological operation to be carrieu out as follows: 


‘ 
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At the temperature of the animal body one part of fat is mixed 
‘with the same quantity of water, to which ,4 part (2 per cent. milk 
cheese or milk without water or cream in water) has been added, and 
with +45 part of bicarbonate of sodium and 5 part of the tissue of the 
mammary gland. The mixture is kept at the temperature of the 
body and allowed to werk. When the fat becomes milky it appears 
at first like a thick mi‘iky cream; later on it changes into butter, 
which is allowed to cool with the precautions explained in arts. 3 
and 5. The gland tissue of the mixture can also be replaced by 
artificial products, but with a less satisfactory result. Butter thus 
prepared keeps longer than milk butter and does not, like the latter, 
acquire the pungent odor to butyric acid or it contains less caseine, 
insoluble in ether, and may contain less water or buttermilk, as 

may be desired, than butter obtained in the usual manner. 
Since the above-described modes of procedure, dependent on known 
| and on unknown methods, are new in their industrial entirety and 
furnish new products, we claim them as our exclusive property for 

| the entire term of the patents. 


728 United States Circuit Court, Northern District of Illinois. 


| THe CoMMERCIAL MANUFACTURING COMPANY, ws 
dated, et al. 


od In Equity. 
g FAIRBANK CANNING COMPANY. 


Messrs. Offield & Towle, sol’rs for complainants. 
| GENTLEMEN: You are hereby notified that on Friday, October 
30th, 1885, at 11 o’clock a. m., we shall proceed to take the testimony 
: _ of Gilbert A. Peck before Edwin L. Thurston, Esq., a notary public 

in and for Cook county and State of Illinois, at his office, room 27, 
No. 53 Dearborn street, Chicago, I}linois. 

You are invited to be present and cross-examine the witness. 
HILL & DIXON, 
Sol’rs for Defendant. 


: We hereby accept service of the above notice this 30th day of 


iw October, A. D. 1885. 
» OFFIELD & TOWLE, 
Sol’rs for Complainants. 


729 United States Circuit Court, Northern District of Illinois. 


THE COMMERCIAL MANUFACTURING COMPANY, Consoli- 
dated, ef al. 


‘In Equity. 


vs. 
FAIRBANK CANNING COMPANY. | 


At Chicago, in the northern district of Illinois, this 30th day of 
October, A. D. 1885, at 11 o'clock a. m., before me, Edwin L. Thurs- 
ton, a notary public in and for Cook county, Illinois, at my office, 
room 27, 53 Dearborn street, Chicago, Illinois. 
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Present: L. Hill, Esq., on behalf of the defendant, and C. K. 
Offield, Esq., on behalf of the complainants. 
And thereupon the following proceedings were had pursuant to 


the antigged notice: 


Gitpert A. PECK, a witness on behalf of the defendant, being by 
me first sworn to tell the truth, the whole truth, and nothing but 
the truth, testifies as follows in answer to interrogatories propounded 
by Mr. Hit, defendant’s counsel. 

Q. 1. Are you the same Gilbert A. Peck who has heretofore testi- 
fied for the defendant in this cause ? 

A: Yes, sir. 

Q. 2. Since the ee closed their proofs in New York 
city, on October Sth, 1555, have you made any experiment in chill- 
ing and pressing g oleomargarine ‘stock ? 

A. i have made four. 
730 Q. 3. Where did you make them, and when ? 

A. At the works of the Fairbank Canning Co., the first 
three, Oct. 14th to 17th; the fourth, October 22nd. 

(). 4. Inasmuch as vou have already testified to two experiments 
made by you in June, 1885, and numbered No. 1 and No. 2, we will 
designate these four experiments of October, 1885, as No. 3, No. 4, 
No. 5, and No. 6 in the order in which they were made. Will you 
now give us a full description of your experiment No. 3, that being 
the first experiment made by you in October, 1885? 

A. On Oct. 15th, at 5 p. in., | took 90 pounds of seeded stock from 
the seeder that we were filling the press from and put it in a chill- 
ing pan or box, covered it over with a piece of muslin, fastened the 
muslin so it could not be disturbed without my knowing it, and set 
it in our chill-room, where we cool our beef; temperature of chill- 
room, 46° I*.; temperature of stock in seeder when we put it into 
the chilling pan was 95°. ‘The next morning at 10.20 we emptied 
the stock out by turning the pan bottom up. The sides of it showed 
60°, the center 76°. We sliced it into slices ? to an inch in thick- 
hess, wrapped it in new cotton wrappers, such as are used in our 
regular pressing, and placed it in press between plates at a tempera- 
ture of 80°. Weran the press slow, stopped several times from 5 to 8 
minutes each time, and at 1.20 stopped the press entirely, as there 


was no more oil coming through the wrappers. We had 40 lbs. of 


oil in our pan that we caught it in. The wrappers absorbed 10 Ibs., 
30 Ibs. of stearine, and 10 lbs. of scrapings seraped from 
731 plates. Thescrapings seemed to be mostly oil that had chilled 
on the plates. ‘The oil was clear-and of a good quality; also 
the stearine was dry, showing that all the oil had been pressed out. 
Q. 5. You state that “ I took 90 Ibs of seeded stock from the seeder 
that we were filling the press from.” Was that stock seeded in the 
usual and regular course of the defendant’s business, or was it spe- 
cially seeded for the purpose of the experiment? 
A. It was seeded in the regular course of the business and was 
our No. 1 stock and was seeded in the regular seeding-room, the 
temperature of which I tested several times each day alter coming 


mm 
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back from New York, and found that it ranged between 80° and 
84°, and only once found it 84°, and that was in the far corner of 
the room next tothe steam-pipe. This particular seeder from which 
I took the stock for the experiment was about in the center of the 
roon. 

Q. 6. Was the stock perfectly seeded which you used for the ex- 
periment? 

A. It was. : 

Q. 7. Do you know at what temperature that fat was melted ? 

A. Yes, sir; at 150°. 

Q. 8. Is that temperature about the average at which you are 
melting fat in the defendant’s business? 

A. Yes, sir; for the last 8 months; anywhere from 150° to 160°. 

Q. 9. Will you now give usa full description of your next ex- 

riment, No. 4? 
732 A. We filled another pan at the sane time from the same 
seeder, covered it up in the same manner, and set, it beside the 

other in the chill-room at the same time—there were 82 lbs. of stock 
in this pan—and at 2 p. m. next day turned pan bottom side up 
and emptied the stock out, the sides of which showed 68°, and center 
76° ; sliced it the same as the other, wrapped it — new wrappers, 
placed it between plates that had been heated to 92° F., started the 
press and let it run for about an hour without stopping and with 
the whole pressure on. At the end of that time the belt slipped off 
the pullev driving the press. We then emptied the press, and we 
had in the first pail 30 lbs. of good oil ; in the second, 22 lbs. of pasty, 
sticky oil, and 21 Ibs. of stearine. The wrappers absorbed 9 lbs. 

Q. 10. You speak of using two pails to catch the oil in this experi- 


- 


ment; explain this and the reason why you used two pails. 


A. The first oil was clear and soft—that is; the oil from the first 
part of the pressing. As soon as I noticed thick or pasty oil — 
from the wrappers I set another pail under the press and remove 
the first pail, that I might see how much thick or pasty oil we might 
get. The scrapings from the plates in this experiment is included 
in the 22 lbs., as it was too thick to run off the plates. 

Q. 11. What was the quality of the 30 lbs. of oil that you caught 
in the first pail? 

A. I could see no difference between it and the 40 lbs. of oil in ex- 
periment No. 3, either in appearance or taste. 

(). 12. Were both No. | oil? 
739 A. Yes, sir. They were put right in our tierces in which 
we were tiercing No. 1 oil that day. 

(). 13. Except that the stock in experiment No. 4 stood in the chill- 
room a few hours longer than the stock used in experiment No. 3, 
and that it was pressed more rapidly and continously than in ex- 
periment No. 3, and that the plates were 12° hotter in experiment 
No. 4 than in experiment No. 3, was there’ any difference either in 
the stock itself or in the chilling, slicing, wrapping, or pressing in 
these two experiinents ? 

A. There was no difference either in the stock or the treatment, 
other than as stated in the question. 
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Q. 14. Will you now give us the details of your next experiment, 
No. 5? 

A. Wednesday, October 14th, I melted a kettle of fat from the 
regular No. 1 fat of that day’s melting, at 128° F.—that is, at no time 
did stock in either melting or settling kettle show more than 128° 
placed it in the seeding-room, surrounded with seeders of that dav, 
so that nobody could get at it in any way. On Friday, the 16th, I 
took 85 Ibs. of that stock out of that seeder after it was thoroughly 
seeded. Stock in seeder after being thoroughly mixed up showed 
100° F.; chilled it in the same manner as in experiments No. 3 and 
No. 4. On the 17th, right after dinner, turned the pan bottom side 
up and emptied out the stock. The sides of the block showed 74°, 
the center 80°; sliced and wrapped in new wrappers, as in other two 
experiments, and placed it between plates heated to 110°. I got 41 

lbs. of oil of a good No. 1 quality in the pan: wrappers ab- 
734 sorbed 10 lbs.; stearine, 29 lbs.; scrapings from plates,5 Ibs. 

Scrapings seemed to be mostly chilled oil. The stearine was 
hard and dry. The press had been stopped several times to give 
the oil a chance to drain through the wrappers. 

Q. 15. Will you now please detail your last experiment, No. 6? 

Thursday, Oct. 22d, at 8 a. m., I took 82 lbs. of seeded stock 
sn stock that we were pressing that morning in the regular course 
of our business. Stock in seeder before putting it into the chilling 
pan showed 88. _ I surrounded the pan with adout 300 Ibs. of broken 
ice, using one of our empty seeders to hold the ice and pan, and at 
1 p.m. turned pan bottom side up and emptied out the block of 
stock. Sides showed 64°; center, 80°; sliced and wrapped, asin the 


other experiments, and pressed it between plates that had been - 


heated to a uniform temperature of 136°; stopped the press several 
times during the pressing for from about 5 to 8 minutes each time 
and got 42 lbs. of good No. 1 oil in pan; 10 Ibs, absorbed by wrap- 
pers, 27 Ibs. of stearine, and 3 Ibs. of scrapings from plates. The 
first oil that flowed from the plates I tested with a thermometer and 
it showed 84° F. 

Q. 16. Exclusive of the stearine and scrapings, i find from your 
testimony that in experiment No. 3 out of 90 lbs. of stock vou got 
50 Ibs. of good oil, or, in other words, 55§ per cent., while in ex- 
periment No. 5 out of 85 Ibs. of stock you got 51 Ibs. of good oil, 
equal to 60 per cent., and in your experiment No. 6 out of 82 Ibs. of 
stock you got 52 lbs. of good oil, equal to 63 per cent. Am I 

‘correct ? 
739 A. You are correct. 

Q. 17. And, inclusive of scrapings, if we assume them to 
have consisted entirely of oil, you got 663 per cent. in experiment 
No. 3, 6514 per cent. in ex periment No. 5, and 67 per cent. in 
experiment No. 6. Am I correct ? 

_A. I believe vou are correct. 

Q. 18. Exclusive of scrapings, you got 553 per cent. of good oil 
when pressing with plates heated to a temperature of 80° F., 60 per 


cent. of good oil when pressing with plates heated to a temperature of 


ea 


ee ICN eR pete 


THE FAIRBANK CANNING CO. 495 


110° F., and 63 per cent. of good vil when pressing with plates heated 
to a temperature of 136° F. Am I correct? 

A. You are correct. 

Q. 19. Will you explain how you heated the plates, how you 
tested their temperature in your different experiments, and how 
soon after testing their temperature in each case you put them into 
the press and commenced to use them ? 

A. In each of the experiments the stock was sliced and wrapped 
ready for pressing before I tested the plates, and ofter testing the 
plates were placed in the press just as quick as we could possibly 
put them in the press. : | 

In experiment No. 3 I took some clean plates that had been stood 
against the brick wall with small pieces of wood—say half an inch 
in thickness—placed between wall and first plate and then between 
each plate. They had stood in the seeding-room several hours in 
that way, and before using I placed the thermometer—a small, round 

thermometer—between each plate and the plate next to it 
736 ~— and found they stood 80° at all points. That was the general 

temperature of the room—the seeding-room—at the time of 
pressing. 

In experiments No. 4, No. 5, and Nd. 6 the plates were placed in 
an empty seeder with several of our press pins, being about a quar- 
ter of an inch in diameter and five to six inches in length, first on 
the bottom of the seeder and then betwecn each plate and the plate 
next to it, and cold water was run into the seeder until the plates 
were entirely covered, and a small steam-pipe put into the water 
and the water heated 10 to 15 degrees above the temperature of the 
plates at the time we tested them. The plates were allowed to stand 
in that water, I should judge, an hour and a half before using. 
They were then taken out and wiped as quick as possible and tested 
immediately after wiping by rubbing the bulb of the thermometer 
all over the surface of the nies and also testing the water before 
taking the plates out. 

In experiment No. 6 the plates were all wiped off and stood on 
end, with one of the warm press pins between each plate, and showed 
in that way 136°, putting the thermometer down between the plates. 
The water, when it was heated, showed 158°—in this experiment 
No. 6—and showed about 150° when we took the plates out of it. 

Q. 20. Did you use the same press in all these four experiments ? 

A. I did in three of them—Nos. 4, 5,and 6. I am not certain 
whether I used that press in experiment No.3 or not. If I did not, 
I used the one next to it; they are all alike. 

Q. 21. What is their power when run to their full capacity ? 

737 A. They are registered at 190 tons, but |should judge their 
capacity is some 40 tons more. That opinion is based on 
experience I have had with hydraulic presses and the similar char- 
acter of the stock and stearine pressed in these presses and the hy- 
draulic presses ; also from a conversation I had with Mr. Boomer, of 
the firm of Boomer & Boschert, makers of the presses, that the 
presses would stand considerable more pressure than the indicator 
wouid show. 
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(). 22. In these four experiments did you run the presses to their 


full power and vary only the speed and the continuity of the run- 


ning ? 

A. They were all run at one speed, as all our presses are driven 
off of one shaft, the only difference being that in experiment No. 4 
the press ran continuously, while in the other three experiments we 
stopped them several times. 

Q. 23. Describe how hard the blocks of chilled stock were when 
you emptied them out of the chilling pan in each of your four ex- 
periments. 

A. They retained their form perfectly, leaving the pan clean, and 
the sides of the block was quite glossy, and it required quite some 
pressure of the hand in slicing them. They were middling solid in 
the interior; the centers were not quite as hard as the outside. 

Q. 24. In any of these four experiments was there anything 
added to or taken from the stock or the products except as you have 
stated, or anything done or left undone to prevent the tests from 
being fair and conclusive ? 

A. No, sir; not that I know of, and, further, no one 

738  coinected with the place—either office or factory—knew that 

I was going to make these experiments or what seeders I 
would use or anything about it. 


Recess until 2 o’clock p. mn. 


Cross-exainination by C. K. Orrrevp, Esq. : 


C. Q. 25. How long did it take that stock, from which you say you 
made those experiments, to seed-—the last 4 experiments ? 

A. Anywhere from 36 to 48 hours. The fat in the four experi- 
ments was melted at different temperatures. 

C. Q. 26. How much of the time did you see this stock when you 
say it was seeding ? 

A. Two or three times each hour during the day. 

CU. Q. 27. How many times during the night? 

A. 1 didn’t see it all during the night. 

C. Q. 28. What was the temperature of the room in which you 
made these alleged last 4 experiments in pressing ? 

A. The lowest I found it was 78° F.; most of the time it was from 
80° to 82° F., and once | found it as high as 84° in a corner near 
the steam-pipe. 

Throughout this deposition whenever I refer to temperature I 
mean Fahrenheit. 

C. Q. 29. You seem to have testified that the product which flowed 
from these presses in the four alleged experiments last recited was a 
good quality of No. 1 oleomargarine oil. Did you ascertain this to 
your were Tg tasting it as it flowed from the presses ? 

A. I did. 
739 C. Q. 30. How long after this product flowed from the 
presses iu each of the four instances was it before you dumped 
it into the general receptacle of oil for the day ? 
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A. Three of them we dumped in two or three hours afterward ; 
one of them I didn’t use at all—that is, the pastv part of it. 

C. Q. 31. It took you between three and four hours to press each 
of these four batches of stock, did it? 

A. I should judge about three hours on three of them. One of 
them [ pressed in about an hour. I don’t know that I timed only 
the one press that I saved the oil from—experiment No. 3. 

C. Q. 32. How long does it take you to press an ordinary batch of 
stock in your pressing ? 


Objected to as immaterial. 


A. Usually about two hours. 

C. Q. 33. How many pounds is comprised in that batch ? 

A. About 13 to 15 hundred, according to the stock. 

C. Q. 34. Have you any idea how long it would take to press 13 
or 15 hunared pounds of chilled stock, the pressing going on be- 
tween plates at 80°, so as to produce any product of any description ? 

A. I never pressed over 90 Ibs. at one pressing, so I couldn’t say. 

C. Q. 35. Do you think you could do it in six months, or do you 
think you could do it at all? 


Objected to as entirely immaterial, none of the patents 
740 = specifying any particular quantity of stock to be pressed at 
one time nor any particular time for pressing. 


A. Probably could do it, if I wanted to, inside of six months. 
How long it would take I don’t know. 

C. Q. 36. Has your father given a-deposition in this case before ? 

A. I believe he has in regard to fat rendered at Rafferty & Wil- 
liams’ place, 44th St., New York, but not in regard to chilled stock. 

C. Q. 37. He never testified but once, did he, in this case ? 


Objected to as asking for hearsay. The record shows how often 
he has testified. 


A. Not that I know of; neither did I know that he had testified 
until after my testimony in regard to the experiment in June, 1885. 

C Q. 38. Were these new cloths that these 4 batches of stock were 
pressed in? 

A. They were brand-new clean cloths that had never been used 
before. 

C. Q. 39. What means did you use to collect the product that you 
squeezed out of that chilled stock in each of these 4 experiments? 

A. The stock was placed on the bottom of the press, the press 
having been washed oui and wiped dry, and either the pan it was 
chilled in or a pail was used to catch it; sometimes a pail was used, 
sometimes the pan. It ran right out of the spout of the press into 

either pail or pan. 
741 C. Q. 40. Who authorized you to make the 4 experiments, 
so called ? 

A. Mr. Hill, counsel in this case, asked me to make several press- 
ings of chilled stock between warm plates; didn’t specify any par- 
ticular temperature of plates for eacli experiment or number of ex- 
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periments, but would like to have some pressed, the plates ranging 
between 90° and 100° F. 

C. Q. 41. You are the same Gilbert A. Peck who recently followed 
the complainants around and attended upon their examination of 
witnesses at Chicago, New Haven, and New York, are you not? 

A. I went to New York for the purpose of hearing and answering, 
if necessary, anything they might introduce that would be person- 
ally damaging to me in my connection with the Commercial Manu- 
facturing Co. or H. K. Thurber. 

C. Q. 42. How did you expect to answer any testimony to that 
effect by attending complainants’ examination ? 


Objected to as immaterial and irrelevant and as a matter that be- 
longs to the witness’ personal business entirely. 


A. I can’t tell how I would answer it until I knew how it was. 
C. Q. 48. At what temperature did you settle the metteled fat at 


in each of those four experiments ? 
A. No. 3 and 4 at 150° F., No. 5 at 128° F., No. 6 at 160° F. 


G. A. PECK. 
742 Subscribed and sworn to before me this 30th day of Octo- 


ber, A. D. 1885. 
EDWIN L. THURSTON, 
Notary Public. 


STATE OF ILLINOIS, 
d “y 88 ~ 
County of Cook, 


I, Edwin L. Thurston, a notary public in and for the county of 
Cook, in the State aforesaid, do hereby certify that the foregoing 
deposition of Gilbert A. Peck was taken before me at the time and 
place therein specified, pursuant to notice hereto attached; by con- 
sent of counsel made a part of this record; that the parties to the 
said cause were present at the taking of the same—complainants by 
their counsel, Charles Kk. Offield, Esq., and defendant by its counsel, 
Lysander Hill, Esq., as therein appears; that before deposing the 
said Gilbert A. Peck was by me first duly sworn to tell the truth, 
the whole truth, and nothing but the truth in the cause now pend- 
ing in the United States circuit court for the northern district of 
Illinois, wherein ‘The Commercial Manufacturing Co., Consolidated, 
et al. are complainants and Fairbank Canning Company is defend- 
ant; that said deposition was reduced to writing from said witness’ 
statement and the same duly subscribed and sworn to by him, as 

therein appears. 
743 And I do further certify that I am neither attorney nor of 
counsel for any of the parties in said deposition or caption 
named and am in nowise interested in the result of said cause. 

In testimony whereof I have hereunto set my hand and notarial 

seal this 30th day of October, A. D. 1885. 


[SEAL. | EDWIN L. THURSTON, 
Notary Public. 
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744 NortnHern District or [LLINols, ss: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said district, do hereby certify the above and foregoing to 
be a true and correct transcript of the record of all the proceedings 
had in said court in the cause wherein The Commercial Manufactur- 
ing Company, consolidated, and The National Dairy Company are 
the complainants and The Fairbank Canning Company is the de- 
fendant, as the same appear from the records and files of said court 
now remaining in my custody and control. 

In testimony whereof I have here- 
Seal of Circuit Court U.S., unto set my hand and affixed the seal 
Northern Dist. Illinois, of said court, at my office, in Chicago, in 
1855. said district, this thirteenth day of Octo- 
ber, 1886. 
WM. H. BRADLEY, Clerk. 


Endorsed on cover: N, Illinois C.C. U.S. No. 253. The Com- 
mercial Manufacturing Company, consolidated, and The National 
Dairy Company, appellants, vs. The Fairbank Canning Company. 
Filed October 26, 1886. 
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a THe UniTep States or AMERICA: 


The President of the United States to the 

~~ resting emer judges of the circuit court of the United 

States States for the northern district of Illinois, 
Greeting: 


Whereas in a certain suit in said circuit court between The Com- 
mercial Manufacturing Company (Consolidated) and The National 
Dairy Company, complainants, and The Fairbank Canning Com- 
pany, defendants, which suit was removed to the Supreme Court of 
the United States by virtue of an appeal, agreeably to the act of 
Congress in such case made and walle or > a diminution of the rec- 
ord and proceedings in said cause has been suggested, to wit: 

“That a copy of the United States letters patent granted to Alfred 
Paraf, April 8, 1873, No. 137,564, used in evidence in said cause and 
forming a part of the record in said court, nameiy, the United States 
circuit court for the northern district of Illinois, is omitted from said 
transcript.” 

You, therefore, are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions, to the 
extent above enumerated, you shall find to the said Supreme Court 
of the United States, so that you have the same, together with this 
writ, before the said Supreme Court forthwith. 

Witness the Hunorable Melville W. Fuller, Chief Justice of the 
Supreme Court of the United States, the 6th day of December, A. D. 


1889. 
JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 
b _ The execution of this writ of certiorari appears in the cer- 
tified transcript hereto attached, pages from one to eight, 


inclusive, which, together with the writ, is herewith transmitted to 
the Supreme Court of the United States. 


Chicago, January 23, 1890, 
WM. H. BRADLEY, 
Clerk of the Circuit Court of the United States 
jor the Northern District of Illinois. 


[Endorsed :] 18235. U.S. circuit court, N. dist. Ill. Commercial 
M’f’g Co. v. Fairbank Canning Co. Writ of certiorari. Filed Dee. 
20,1889. Wm. H. Bradley, clerk. 


| United States Circuit Court, Northern District of Illinois. 
Monpbay, December 23, 1889. 
Present: Hon. Henry W. Blodgett, district judge. 


COMMERCIAL MANUFACTURING COMPANY 
vs. | In Chancery. 
FAIRBANK CANNING COMPANY. 


Now come the parties, by their solicitors, and the complainant’s 
motion to amend the transcript of record herein, which was pre- 
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pared and filed in the Supreme Court of the United States, comes on 
to be heard, and, after hearing the arguments of counsel, the court 
takes the same under advisement. 


y) United States Circuit Court, Northern District of Illinois. 
Monpay, December 30, 1889. 
Present: Hon. Henry W. Blodgett, district judge. 
THe ComMEeRCcIAL MANUFACTURING COMPANY, sea ; 
SOLIDATED, and THe NationaLt Datry COMPANY 
Us. 
THe FarrBaNK CANNING CoMPANY. J 


f In Chancery. 


Now comes the said defendant, by Mr. Hill, its solicitor, and the 
complainant, by Mr. Offield, its solicitor, and it appearing that on 
the hearing of saicl case the patent No. 137,564, granted by the United 
States on the 8th day of April, 1873, to Alfred Paraf, assignee to the 
Oleomargarine Manufacturing Company, for an “improvement 
in purifying and separating fats,” was duly introdueed in evidence 
by and on behalf of the defendant, and that a copy of said patent 
was duly filed as an exhibit in said cause, and that the same has 
been lost or mislaid from the files of this court in said cause, and 
the said defendant, by its said solicitor, now producing in court a 
duly certified copy of said patent, it is, on motion of defendant’s said 
solicitor, ordered that said certified copy be marked by the clerk 
filed as of the day of the hearing of said cause, and marked as an 
exhibit in said cause, and that a copy of said exhibit be duly certi- 
fied to the Supreme Court as a part of the record in said cause. 


es (2-175.) 


DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OFFICE. 
To all persons to whom these presents shal! come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted the Oleomargarine Manu- 
facturing Company April 8, 1878, number 137,564, for improvement 
in purifying and separating fats. 

In testimony whereof I, C. E. Mitchell, Commissioner of 
Patents, have caused the seal of the Patent Office to be 
affixed this 7th day of December, in the year of our Lord 
one thousand eight hundred and eighty-nine, and of the 
Independence of the United States the one hundred and 


fourteenth. 
C. E. MITCHELL, . 
Commissioner. 
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[SEAL. | 


4 (2-155.) 

No. 137,564. 
United States of America to all to whom these presents shall come: 
Whereas Alfred Paraf,of New York, New York, has presented to the 
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Commissioner of Patents a petition praying for the grant of letters 
patent for an alleged new and useful improvement in purifying and 
separating fats, he having assigned his right, title, and interest in 
said improvement to the Oleomargarine Manufacturing Company, 
a description of which invention is contained in the specification, 
of which a copy is hereunto annexed and made a part hereof, and 
has complied with the various requirements of law in such case 
made and provided ; and whereas, upon due examination made, the 
said claimant is adjudged to be justly entitled toa patent under 
the law: 

Now, therefore. these letters patent are to grant unto the said 
Oleomargarine Manufacturing Company, its successors or assigns, 
for the term of seventeen years from the eighth day of April, one 
thousand eight hundred and seventy-three, the exclusive right to 
make, use, and vend the said invention throughout the United 
States and the Territories thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this eighth day of April, in the year of our Lord one thousand eight 
hundred and seventy-three, and of the Independence of the United 
States of America the ninety-seventh. 

[ SEAL. ] b. R. COWEN, 
Secretary of the Interior. 


Countersigned : 
M. D. LEGGETT, 
Commissioner of Patents. 
(4491—5,000.) 


5 Unitep States PATent OFFICE. 


ALFRER Parar, of New York, N. Y., assignor to the Oleomargarine 
Manufacturing Company. 


Improvement in Purifying and Separating Fats. 


Specification forming part ef Letters Patent No. 137,564, dated April 
8, 1873; application filed February 11, 1873. 


To all whom it may concern: 

Be it known that I, Alred Paraf, now residing in the city, county, 
and State of New York, have made an invention or discovery of new 
and useful improvements for the manufacture of products from fresh 
animal fat, and that the following is a full, clear, and exact descrip- 
tion and specification of my invention: 

It is physiologically and chemically known that the fresh fat of 
animals is mainly composed of oleomargarine, stearine, and mem- 
brane. In the manufacture of tallow the whole mass is heated up 
to a high temperature, hence its peculiar odor. I found that if the 
mass is heated at a temperature not surpassing 120° Fahrenheit for 
about two hours the whole of it will melt the same as at a high 
temperature and remain perfectly odorless. 
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The nutritive property of animal fat is most entirely owing to the 
oleomargarine it contains, the stearine being constantly oxidized by 
pulmonary respiration. It appeared to me, therefore, of the greatest ' 
importance to separate from fresh fat all its nutritive parts, at the 
same time keeping it odorless, in order to use the same for domestic 
cooking, perfumery, and medical purposes, as well as the raw mate- 
rial_for the manufacture of useful articles from it. 

The first part of the operation consists in taking the fresh fat and —_. = 

hashing it as fine as possible in a regular meat-hasher ; then 
6 to introduce it with its own weight of water in a wooden tank 
able to be heated by means of a steam-pipe. The whole 
mass is heated at a temperature varying from 100° to 120° Fahren- 
heit, and stirring it constantly. After two hours all the stearine 
and oleomargarine will be separated from the membrane or scraps. 

The whole mass is allowed to cool. The mixture of congealed 
oleomargarine, stearine, and membrane is separated from the water, 
which is thrown away, and worked thoroughly, with two per cent. 
of common salt, between two cylinders. This has for its object to 
extract most of the water from the fatty mass. It is then intro- 
duced in cotton or cotton flannel bags, which are either introduced 
in a hand press, cider press, or hydraulic press or in a hydro-ex- 
tractor similar to those used in sugar refineries for the purpose of 
separating the sirup from the crystallized sugar. Either of the 
above-named operations must functionate in rooms all the time 
heated at a temperature of 50° to 60° Fahrenheit, which is the melt- _ 
ing point of the oleomargarine, but which has no effect on the stea- 
rine or membrane. 

Therefore at this temperature and by the means of either of the 
above-named mechanical preparations the melted oleomargarine is 
separated from the solid stearine and membrane, and after being 
congealed, worked again between two eylinders with two per cent. of 
salt to separate the last trace of water, composes a substance highly 
suited for domestic and cooking purposes; also the best base for 
pomatums and perfumery articles, as well as salves for medicinal 
purposes. 

Having thus fully described my invention and the manner in 
which the same is or may be carried into effect, what I claim and 

desire to secure by letters patent is— 
7 The process or processes for the improvements in the manu- 
facture of products from fresh fat substantially as hereinbefore 
set forth. 
In testimony whereof I have hereunto set my hand this 8th day 


| of February, A. D. 1873. 
ALFRED PARAF. 


teenie 


Witnesses: 
FRANCOIS LOEFFEL. 
GEO. IRVING BANKS. 


(Endorsed :) Filed Jan’y 12, 1886. Wm. H. Bradley, clerk. 
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§ NorTHERN District OF ILLINOIS, 88: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do herebv certify the 
above and foregoing to be true and complete copies of the orders 
entered of record on December twenty-third, 1889, and December 
thirtieth, 1889, and of the letters patent granted by the United States 
of America on April eighth, 1873, to Alfred Paraf and filed Janu- 
uary twelfth, 1886, ip said court, all in the cause wherein The Com- 
mercial Manufacturing Company, Consolidated, and The National 
Dairy Company are complainants and The Fairbank Canning Com- 
pany is defendant, as the same appear from the records and files of 
said court now remaining in my custody and control. 

In testimony whereof I have hereunto set 
Seal of Circuit Court my hand and affixed the seal of said court, 

U. S., Northern at my office,in Chicago, in said district, 

Dist. Illinois, northern division, this twenty-third day of 

1855. January, 1890. 

WM. H. BRADLEY, Clerk. 


9 [Endorsed :] Supreme Court U.S. 1889, Oct. term. No. 

253. The Commercial Manufacturing Co. et al., app’ts, vs. 
The Fairbank Canning Co. Writ of certiorari and return. Filed 
Jan’y 28, 1890. 
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ETON Ge MR TRE oy 


reme Court of the United States, 


OCTOBER TERM, 1889. 


No. 253. 


THE’ COMMERCIAL MFG. CO., CONSOLIDATED, 
et al., Appellants, 


vs. 


FAIRBANK CANNING CO., Appellee. 


MOTION. 


L. HILL, 
Counsel for Appellee. 


OFFIELD & THURSTON, 


LAW REPORTER PRINT, 503 E ST. 


Supreme Court of the United States. 


OctToBeR TreRM, 1889. 


THE CoMMERCIAL Mra. Co., CONSOLIDATED, 
et al., Appellants, No. 253. 


v8. 
FAIRBANK CANNING Co., Appellee. 


To the Appellants ; 


Notice is hereby given that on Thursday, December 5, 
1889, before the Supreme Court of the United States, at the 
opening of said Court, or as soon thereafter as counsel can 
be heard, the motion and affidavit of which copies are 
herewith served, will be presented to said Court, and the 
order in said motion referred to will be prayed to be en- 
tered in said cause. 


L. H111, 
Counsel for Appellee. 
Copy received. 
Nov. 30, 1889. 
OFFIELD & TOooLe. 


UNITED STATES SUPREME COURT. 


OcToBER TERM, 1889. 


THE CoMMERCIAL Mra. Co., et al., Appellant, ) 


vs. >No. 253. 
FAIRBANK CANNING Co., Appellee. j 
AFFIDAVIT. 


Lysander Hill, of Chicago, Ill., having been duly sworn, 
deposes and says: 

During the cross-examination of Charles F. Chandler, 
one of appellant’s witnesses, the patent of Alfred Paraf, 


dated April 8, 1873, No. 137,564, was put in evidence by. 


appellee’s counsel, and became part of the record of the 
cause, as will duly appear by reference to folio 258, p. 173, 
of the printed record of this court; that when appellee 
printed its evidence it did not print said patent for the 
reason that it supposed that the same would be printed by 
complainants with their printed testimony; that when com- 
plainants (appellants) afterwards printed their record they 
left out the said Paraf patent for the reason, as their coun- 
sel alleged, that they regarded it as one of defendant’s (ap- 
pellee’s) exhibits; that when appellee discovered the fact 
that said exhibit was not printed in the record it was too 
late to add it thereto, and appellee’s counsel therefore 
printed it as an addendum to their brief used in the court 
below; that at the hearing in the court below said exhibit 
was present as a part ot the record of the case, having been 
duly filed therein, and was referred to repeatedly in argu- 
ment, both by counsel for complainant and counsel for de- 
fendant; that in the transcript of the record certified by the 
clerk of the court below to this court, said exhibit was 
omitted ; that appellee’s counsel did not receive a printed 


é 


3 


copy of said transcript from the clerk of this court till 
about a week ago, and did not know of such omission till 
said printed copy was received and examined; that he then 
| made inquiry at the clerk’s office in the court below, for 
said exhibit, and was informed that it had disappeared 
( from the court’s files and could not be found; and that he | 
then applied to appellant’s counsel, Messrs. Offield and 
Thurston, to stipulate that a copy of such patent might be 
used in this court with the same force and effect as if it had 
been duly certified here with the transcript of the record, 
but they refused to enter into such stipulation. 
Affiant, who is of counsel for appellee, further says, that 
he regards said patent as important to the hearing of this 
cause, and material to the case, because it shows that more 
than eight months before the patent of Mige, which is 
sued on, was granted, and about .seven..months before it 
was applied for, said Paraf had patented in this country a 
process for manufacturing oleomargarine by hashing fresh 
animal fats, rendering the hashed fat at a temperature 
varying from 100° F. to 120° F., erystallizing the oils 
to separate them from the scraps, and pressing out the oleo- 
margarine to separate it from the stearine and membrane— 
the fats being hashed “as fine as possible in a regular meat 
hasher,” and the fats being melted and treated at so low a 
temperature as to cause them to “remain perfectly odor- 
less,” and that the state of the art at the date of said 
Mige’s application in this country, as shown by the record 
below, will not be fully before this Court unless said Paraf 
patent be considered. 


re x 


LYSANDER HILL. 


Subscribed and sworn to before me this 30th day of 


November, A. D. 1889. 
Harry BITTNER, 


[SEAL] Notary Public. 


SUPREME COURT OF THE UNITED STATES. 


OcTOBER TERM, 188%. 


THE COMMERCIAL Mra. Co., CONSOLIDATED, 
et al., Appellants. . me 
, Appellar No. 253. 
US. 
FAIRBANK CANNING Co., Appellee. 


MOTION. 


Now comes the appellee by its counsel and moves the 
Court for an order that the United States letters patent 
granted to Alfred Paraf on the 8th day of April, 1873, No. 
137,564, for improvements for the manufacture of products 
from fresh animal fat, be considered as a part of the record 


in this cause in this Court; and that appellee have leave to 
file here twenty-five copies of the specification of said patent 
as printed by the Government for the Patent Office, the 
same, when filed, to be taken to be a part of the printed 
record of the case; and that the costs of said copies and of 
this motion and the proceedings thereon, be taxed to the 
appellants, | 


L. Hit, 


Counsel for Appellee. 
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SUPREME COURT OF THE UNITED STAT 


OCTOBER TERM, A. D. 1889. ee 
No. 253. | ae 


THE COMMERCIAL MANUFACTrURING~ In Equity. 
COMPANY Conso.uipATtep, AND THE NA. 
TIONAL DAIRY COMPANY, 

| Appellants, 


7's. f 


THE FAIRBANK CANNING COMPANY, 
Appellee. - nois. 7 


ne a 


=_—- 


BRIEF FOR APPELLANTS — 
BY ; 


C.K. OFFIELD. pes 


mn a 


Baanano 6 GURTHORS Law Puintecaes Cricaco. 


ay 
Sad w A 


* 


T 


ba 


x a + « sid 
fof cgi ta ‘ee 
Bz oe ae ee Ad ae oe 


$e whe % 


INDEX. 


a TT 


Page. 


Statement Of Case. .......0.cccceceececeeeeceeeees ccccccce coocececs coeseecoeceoeseess 
TRO Parthetrecoccccccccceccccs cocsccose cece ecosscenonts pocccecee cosesecsecsn 
Asserted Error.....cccccccces ceeeceeeeceneeees occecccccs coocesees cove 00 ceccocceecccess 
The Hippolyte Mege Discovery and its History......... 20 cones concosees 
The Invention of the Mege American Patent................ socceecocscoes 
Oleomargarine, its rapid and vast growth as an industry........cccsee 
Oleomargarine is chemically pure as a product for numan food ..... 
Oleomargarine is a wholesome and palatable article of human food, 
and has marked advantages as an article of commerce in this 
respect over ordinary dairy butter.........:.ceeceeee ecccceceesee + sevcecees 
Oleomargarine is a distinct food product from dairy butter.........++. 
The Strain on the Case—-Mege Foreign Patents. .......0-..sesee0 
Prof. Barker’s Testimony and Oleomargarine Record.......+.....++++ 
Comparison of Foreign and Anterican Patents.......... encceecooceensnte 
Prof. Morton’s Deposition, showing Mege distinct process in 
American Patent from Foreign Patents, ........cccccceccceseeeeeeeeees 
Complainant's Exhibit, Morton Comparison Table. ..........0.+0+eeeee 
Prof. Charles F. Chandler's Opinions regarding the non-similarity 
between Mege American and Forcign Patents.. ceccecoccccese 
Prof. C. Gilbert Wheeler’s Testimony, finding marked and radical 
differences between Mege American Patent and Mege’s Aus- 
trian and Bavarian Patents, €tc.........ccc-esecccccersecsessessccescseoecs 
Prof. Russell H. Chittenden’s Deposition, clear and comprehensive 
to the distinct identifications and vital differences between the 


Mege American and Foreign Patents..........0...scceececeeeeveee ceeees 


The third step of the Mege American latent not a “ physiological 
process a eeeeeeere ‘ee eee eee eee eeeee eeeereee eeereer eee ree eee eee eer eeee eevee 
Inherent Evidence of the worthlessness, practically and commer- 


iy 
as 


cially, of each of the processes of the Mege Foreign Patents 
Defendant's dernier resort ........cccceeees ,0000es coccccece cooccccocesees coceseest 
Complainant's Experiments-—practical witmesses. ..........cccecessseeees 
Chicago Experiments. ...........c0seeeees scccceccsceses cocccocee cooscocosesocseoes 
New Haven Experiments oes coccccccs covccccooccosesonsossoss 
BOStOR BW ePewslemewts. .occcccccccccccccccccccccccccscocesococesss 0 ccccsocescesess 
Compliainant’s Proof of Infringement.......... 0 cccgce cooseccoocooecs 


SESSRZEE 


Stipulation.......ccceecceeeecceceeceeeeees oe ee secccecescescoscsecsoscccescons eoceccoees 
Defendant’s Misleading Translation of the Mege Anttila oad 

BVOSEN TORRES. 200 ccs -cececcccccsccnssseen cnet ccccccccccccocsccscccccosss SOE 
Mege American Patent—The taste of molten butter crscceeceees 106 
Paral Parent ....0cccecccccccce cccccccec coocccccs ccccccsencocece ccccocesscccososcoscooes: BON 
CRG SEREON . cocnccscecncscvecccccocescosccnscsosooencesess cocccescesccescooss AEG 


Supreme Court of the United States. 


OCTOBER TERM, A. D. 1889. 


THE COMMERCIAL MANUFACTURING | — 
COMPANY, Consotipatep, AND THE ’ 
NATIONAL DAIRY COMPANY, 

Appellants, { Appeal from Circuit 


TD 


vs. Court of the United 
States for the North- 
THE FAIRBANK CANNING COMPANY: ern District of Ili- 
A ppel lee. nois. 
Poe — — 


STATEMENT OF CASE. 


This suit was brought in the court below by the above 
named corporation complainants, joint owners as assignees 
and exclusive licensees of the letters patent in suit, against 
the defendant, the Fairbank Canning Co., an Illinois cor- 
poration, as manufacturers, practicing the invention con- 
tended for and selling the product thereof. The bill 
charges infringement of re-issued letters patent granted one 
of the corporation complainants, The Commercial Manu- 
facturing Company, Consolidated, as assignee of Hippolyte 
Mege, under date of June 13, 1882, No. 10,137, the orig- 
inal thereof having been granted December 30, 1873. 
The bill prays for an accounting and an injunction. The 


defendants filed their answer in due course of time and 
the complainants their replication. Extended testimony 
was then taken covering a considerable period of time, 
and the case was thereafter heard upon its merits before 
Judges Gresham and Blodgett, on the 15th day of Jan- 
uary, 1885, an opinion being rendered by these named 
judges March 22, 1886, as appearing in printed record, 
page 26. The court found an equity in favor of the de- 
fendant and dismissed the bill. Upon that finding this 
appeal is now taken. 


Tue PARTIES. 


The Commercial Manufacturing Company, Consoli- 
dated, either by itself or through its predecessors, instigated 
and introduced the manufacture in this country of the pro- 
duct of the patent in suit, viz: that product which now 
passes commercially under the name of oleomargarine, and 
which hereafter for brevity will be so termed. The joint 
appellant or co-complainant, The National Dairy Company, 
is the exclusive licensee by purchase and a continuing roy- 
alty of the invention of said patent for the State of Illi- 
nois, having invested something over $200,000 by virtue 
alone of the invention of this patent. Both of said -cor- 
poration appellants at the date of the filing of the bill of 
complaint herein were extensive manufacturers of the pro- 
duct of the patent, having large sums of muney invested 
in real estate, machinery and buildings, etc., for the pro- 
duction of the same. The defendant is an extensive com- 
peting manufacturer in the State of Illinois, manufactur- 
ing without license or patent. 


~— 


ASSERTED, ERROR. 


The court below dismissed appellant’s bill upon this 
ground alone, namely: “ That the complainant’s patent 
“expired April, 1876, by the expiration of the Bavarian 
“and Austrian patents.” (Rec., 36.) 


We most respectfully contend that the court manifestly 
erred in such finding, and ask for a reversal of the decree 
of the court below finding by reason of such error, based 
upon a review of the record. 


Tue Hierpotyte Mece Discovery AND ITs History. 


Briefly, antecedent to the year 1869 there lived in Paris 
one Hippolyte Mege, a native of France ‘and a chemist 
manufacturer of very considerable distinction and stand- 
ing; he being something of a philanthropist and interested 
in projects to ameliorate the condition of the poor, and 
especially to give them better food ‘sustenance; the then 
empress of France assigning to him a farm with a large 
dairy adjacent as an aid to his experiments. In prosecut- 
ing his experiments in this direction, Mege conceived the 
idea and discovered the fact that the fat of cattle was, 
when stripped of certain of its ingredients and component 
parts, analogous to the butter product of the cow, and could 
easily be substituted therefor as a food product, and under 
certain conditions of treatment could be so transformed as 
to be accepted by all classes of consumers as such butter 
product. This was the general discovery made by Mr. 
Mege and announced by him to the world and claimed by 
himself and his friends in his behalf. 


Mege at once after making this discovery proceeded to 
patent generally and in a crude manner such discovery in 
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various foreign countries, namely: France, England, 
Austria, and Bavaria, as such country was then a separate 
entity acting under individual patent laws. 


Tue INVENTION OF THE MEGE AMERICAN PATENT. 


In November, 1873, Mege filed in the patent office at 
Washington an application for letters patent for the in- 
vention in suit, and on the 3oth day of December, 1873, 
the patent was issued precisely identical with that appli- 
cation. 

The record discloses the fact that between the date of 
grant of the original patent, December 30, 1873, and the 
date of grant of the re-issued patent in suit, June 13, 
1882, several re-issued patents were intermediately taken 
out. But this last re-issue is simply a retaking of the 
original patent identically as to specifications and claims, 
rendered necessary by the decision of this court in the 
case of Miller vy. Bridgeport Brass Company; all ques- 
tions, therefore, as to the validity of the patent in suit as 
founded upon such re-issue would seem to be closed. 

Gage v. Herring, 107 U.S., 640. 


It is asserted and earnestly contended for on the part 
of the complainants, that the invention of the American 
patent is clear and well defined, and consists in an 7m- 
proved means of making commercially practical and suc- 
cessful the practicing of the original invention or discov- 
ery of Mege. 


No clearer conception can be obtained of the Amer- 


ican invention than by here quoting that portion of the 
Mege patent which refers wholly to such invention and 
the two claims thereof, which express the invention in 
final form. The clauses stating the invention of the Mege 
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American Patent, after ,the preamble thereof, also 
quoted, are five in number, namely: (Rec., 8.) 


« Be it known that Hippolyte Mege, of Paris, France, 
“now deceased, chemist manufacturer, did invent an im- 
“ proved means for transforming animal fat into butter, of 
“ which the following is a specification: 

“ This invention, which is the result of physiological 
“ investigations, consists of artificially producing the nat- 
‘¢ural work which is performed by the cow when it re- 
“ absorbs its fat in order to transform the same into but- 
“ter. The improved means he employed for this purpose 
“are as follows: 

“1. Neutralization of the ferments. In order to pre- 
“vent the greasy substance which is settled in the tissue 
“of the animals from taking the disagreeable taste of the 
“ fat, it is necessary that the ferments, which produce this 
“taste, shall be completely neutralized. For this effect, 
‘as soon as possible after the death of the animal, he 
“ plunged the raw fats, called ‘ gvatsses en branches, into 
“ water containing fifteen per cent. of sea-salt and one per 
“ cent. of sulphide of soda. He began thus the transfor- 
“ mation an hour, at least, after the immersion, and 
“twelve hours, at most, afterwards. 

«2. Crushing. -A complete crushing is necessary in 
“order to obtain rapid work without alteration. For this 
“ purpose, when the substance is coarsely crushed, he let 
“it fall from the cylinders under mill-stones, which com- 
“pletely bruised all the cells. 

«3. Concentrated digestion. The crushed fat falls 
“into a vessel which is made of well-tinned iron, or enam- 
“ eled iron, or baked clay. This vessel must be plunged 
‘in a water bath of which the temperature is raised at 
“will. When the fat has descended in the vessel, he 


6 


“melted it by means of an artificial digestion, so that the 


“heat does not exceed 103° Fahrenheit, and thus no taste 


‘‘of fat is produced. 


“ wash-tub, containing the artificial gastricjuice, about two 
“liters per hundred kilograms of greasy substance. This 


“ gastric juice is made with the half of a stomach of a pig 


For this purpose he threw into the 


‘or sheep, well washed, and three liters of water con- 


“taining thirty grams of biphosphate of lime. 


After a 


“ maceration during three hours, he passed the substance 


“through a fine sieve and obtained the two liters which 


‘are necessary for a hundred kilograms. 


“ raised the temperature to about 103° Fahrenheit, so that 


las 
/ 


He slowly 


“the matter shall completely separate. This greasy mat- 


“ter must not have any taste of fat. It must, on the con- 


“trary, have the taste of molten butter. 


When the liquid 


“does not present any more lumps, he threw into the said 


“liquid one kilogram of sea-salt (reduced to powder), per 


“hundred kilograms of greasy matter. He stirred during a 


‘ quarter of an hourand let it set until obtaining perfect lim- 


“ pidness. This method of extracting hasa considerable ad- 


“vantage over that which has been previously essayed. 


«The separation is well made and the organized tissues 


‘which do deposit are not altered. 


a © Crystallization in a mass. 


In order to separate 


“the oleomargarine of the stearine, separated crystallizers 


“or crystallizations at unequal temperatures have been 


“already employed. 


“ following 


‘‘ separation, and is as follows: 


method, 


He ccntrived for this purpose the 


which produces a 


very perfect 


Ile rendered the molten 


“fat in a vessel, which must be sufficient for containing 


ss it, 


‘“ which serves as a water bath. 
“ water at the fixed temperature of 86° Fahrenheit for 


This vessel is placed in a wash-tub of strong wood, 
In this wash-tub he put 


ett 
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“the soft fats proceeding from the slaughter-houses, and 
“98° for the harder fats, suchas mutton fat. Afterward 
“the wash-tubs are covered, and after a certain time, more 
“or less long according to the fats, the stearine is depos- 
“ited in the form of teats in the middle of the oleomar- 
“ garic liquid. 

“5. Separation by centrifugal force. In order to avoid 
‘the numerous inconveniences of the employment of the 
‘presses which have been hitherto used, he caused the 
“ mixture of stearine and oeleomargarine to flow into a 
«centrifugal machine called ‘hydro-extractor.2 The 
“ greasy liquid passes through the cloth, and the stearine 
‘is collected. When all the liquid is passed, he put the 
‘ machine in motion, and the crystals of stearine are en- 
“tirely exhausted without the auxiliary of the presses. 
“ However, during certain seasons there are animals 
“which produce crystals of stearine soft enough for ren- 
“dering necessary the stroke of a press as a last opera- 
“tion; but in this case this operation has little importance, 
‘“‘ because it is applied only to a fraction of the product. 
“In all cases the oleomargarine is separated from the 
‘‘ stearine when it is cold and passed to the cylinder, con- 
“ stituting, especially if its yellow color has been raised, a 
“greasy matter of very good taste, and which may re- 
“ place the butter in the kitchen, where it is employed 
‘under the name of ‘ margerine,’ but if it is desired to 
“transform it into more perfect butter, he employed the 
“following means.” * * * 


The remainder of the patent, being the sixth, seventh, 
eighth and ninth clauses, relates solely to supplemental 
steps to be employed at will, under certain circumstances 
and for certain purposes in the treatment of the product 
produced by the employment of the first five steps, and 
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is not referred to for the reason of not being involved in 


this case. 


The two claims of the patent are as follows: 


“1, The improved material herein described, pro- 


‘duced by treating animal fats, so as to remove the tis- 


‘sues, and other portions named, with or without the ad- 


“dition of substances to change the flavor, consistency or 


‘color as set forth. 


«2. The process herein described of treating animal 


‘fats in the production of oleomargatine.” (Rec., 10.) 


Befere entering into a detailed discussion of this record 


and the testimony bearing upon the question of the cor- 


rectness of the finding of the court below as to the 


asserted error, we shall present briefly to the court two or 
three questions made certain in this record relating to this 
oleomargarine product, which were highly important at 


the time of the beginning of the present suit in question, 


but which may be now matters of common knowledge 
and recognition by the public and this court, and if so, and 
so indicated, will not need discussion. We assert: 

1. Oleomargarine is now firmly established and uni- 
versally recognized and adopted as a separate industry, and 
is recognized as a commercial article of great and incal- 
culable value. 


2. Oleomargarine is chemically pure as a product for 


human food. 


3. Oleomargarine is a wholesome and palatable article 
of human food, and has marked advantages as an article 


of commerce in this respect over ordinary dairy butter. 


4. Oleomargarine is a distinct food product from dairy 
butter. 


OLEOMARGARINE, ITS RAPID AND VAST GROWTH AS 
AN “INDUSTRY. 


Prior to the issuing of the Mege American Patent in 
suit, there had not been a pound of oleomargarine manu- 
factured commercially in this country, although the 
theoretical discovery or invention had been known world- 
wide since the date of its disclosure in 1869, inFrance, but 
almost immediately upon the issue of the American Patent 
in suit, the manufacture of the product thereof was begun 
in this country by the predecessors and assignors of these 
complainants, and therefrom has grown into vast propor- 
tions. 

It is common knowledge and so identified by proof in 
this record that, prior to the invention of the Mege Ameri- 
can Patent, absolutely the only use in this country that 
was made of the fat of beeves was its transformation into 
tallow and to a small extent its conversion into certain 
soaps, ointments, liniments and perfumes. 


Simply as illustrating in practical form to the court a 
fact which is perhaps now common knowledge, there was 
put into this case the depositions of various parties engaged 
in the most extensive manner in the handling of fats and 
butter products in this country for very many years 
antecedent to the date of the patent in suit. 


Joun Anperson, wholesale dealer in New York City, 
for a quarter of a century in “ provisions, dairy products 
butter, cheese aud oleomargarine,” and one of the largest 
exporters of oleomargarine in the United States, testified 
that his trade increased between the year 1876 and the 
year 1883, when his deposition was given, in the sale of 
oleomargarine from 1,500 tubs of that product per year to 


IO 


50,000 tubs, the tubs varying in value from $3.50 to $5 
per tub with an average weight of thirty-five pounds per 
tub. (Rec., 85.) 


WASHINGTON WINbsor has been in he business of 
handling dairy products in the city of New York since 
1859. Was three times president of Mercantile Exchange 
of New York, the largest organization of that kind in the 
world, and at the time of the giving of his deposition was 
president of the society for the prevention of the adultera- 
tion of butter in New York state. Mr. Windsor had 
handled oleomargarine for a number of years prior to the 
giving of his deposition, and testified to its rapid growth 
and the absolute demand for the product as an industry in 
the market, and that oleomargarine then, at the date of 
the deposition, had ranked in the same call upon the pro- 
duce exchange as other food products. (Rec., 89.) 


Mr. Epwarp G. Byrnes, the largest dealer of his par- 
ticular class in New York City, 7. ¢., retail dealer of gro- 
ceries, with a business amounting to nearly a half million 
dollars per year, the larger portion of the same being the 
sale of butter, testified to the rapid growth of his trade in 
oleomargarine from “ zero to about 150 tubs per week,” 
three-fourths of the sale being oleomargarine, with full 
knowledge and free selection of his customers, in the 
choice of that product. Mr. Byrnes testified that the 
manufacture of oleomargarine had driven the common 
grades of dairy butter out of the business, as they would 
not sell. (Rec., 79.) 


GeorceE b. DoucG tas, the president of the Inter-Na- 
tional Dairy Fair Association, and a dealer in butter 
products for thirty years in the United States and Canada, 
testified to the rapid growth of the trade in oleomargarine 
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and its wholesomeness over the common grades of dairy 
butter produced. (Rec., 72.) 


Very frequently the great value of an article can be 
impressed and enforced upon the mind by comparison and 
illustration. 


Pror. CHARLEs F. CHANDLER, late president of the 
Board of Health in New York City, and familiar with the 
invention of the Mege patent since its introduction in this 
country in 1874, shortly thereafter in his official position 
investigated the value of the beef product and the slaughter- 
ing of beeves as applied and confined to New York City 
alone, the incentive being an attempt to drive that industry 
out of such city. The Professor again states as follows: 
‘¢ ] found at that time that the value of all that product 
“of these establishments exceeded that of the entire 
« anthracite product of the United States, that it exceeded 
“ the entire petroleum product of the United States, and 
“that it about equaled in value all the gold and silver 
‘ product of the entire country.” (Rec., 158.) 

It is in evidence here, and not disputed, and will be ad- 
mitted to be much increased at this date;tothe effect that the 
fat of each individual beef by reason of its capability of 
being transformed into oleomargarine, instead of its 
former uses, is worth in the market to-day at least $2 
more than prior to the Mege patent. Now take for ex- 
ample the city of Chicago alone, the statistics showed, 
at the date of the trial below, that at the stock yards in 
said city there is received on an average each day 6,351 
head of beef cattle, which with a loss of but a slight per 
cent, are slaughtered at that point. This would add to the 
value of that industry alone in Chicago daily the sum of 
$12,703, or an added value to the beef product at that 
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single point of nearly $4,000,000 yearly. 
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It must be remembered that this trade, growth and ac- 
ceptance of oleomargarine was and is solely by virtue of 
the intrinsic merits of the article itself. For a number of 
years it was a despised product in the eyes of the great 
mass of the people, legislators and courts. Rigid enact- 
ments were passed by many of the states ostensibly to 
regulate its production, but in reality to work its extinction. 


The great State of New York passed a law absolutely 
prohibiting its production, which was declared uncon- 
stitutional, 


99 N. Y. Rep., 337; 


as were the most of the laws of the different states follow- 
ing in this line. 

His Honor, Mr. Justice Miller, will remember that 
several years ago, he decided adversely to a habeas corpus 
petition of a Missouri citizen, filed to release such citizen 
from fine and imprisonment, decreed against him by a 
Missouri court upon the sole ground that he had in his 
possession, and for sale this product made under the 
Mege patent. 

Jn re John Brosnahan, Jr., 4 McCrary, rt. 


In view of the above facts we will rest confident that it 
is now well determined that oleomargarine is as much an 
established factor among the products and industries of 
the food consumption of markets of this country, as any 
other food product; and has obtained that position entirely 
by virtue of the good qualities and personality of the 
article. | 

The remaining questions to be discussed in this record, 
as we shall contend, lie within the domain and conclusion, 
of science, and can only be determined by witnesses pe- 
culiarly qualitied to study and pass upon such questions. 
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And we will here make Known to the court, that body of 
scientists who appear as witnesses in this case and upon 
whose testimony we shall rely as proving conclusively 
the facts which they assert and testify concerning. 


The scientific witnesses called by complainant were 
four in number. 


Prof. Henry Morton, president of Stephens institute 
of technology, and admittedly one of the most learned 
and upright chemists and scientists of this day. 


Prof. Charles F. Chandler, of the city of New York, 
for many years president of the board of health of 
that city, a chemist and an author of wide celebrity and 
of great practical experience in the particular industry to 
which the Mage patent relates, by reason of his vari- 
ous positions held and his study of a great variety of 
food products. 


Prof. R. H. Chittenden, occupying the chair of physio- 
logical chemistry of Yale College, and one of the most 
honest and learned members of his profession. 


Prof. C. Gilbert Wheeler, of Chicago, a well known 
chemist in the West, and an author and an authority 
of recognized standing and abliity in his own country. 


All of the above witnesses have personally qualified 
themselves by frequent experiments and close watching 
of the practical production of oleomargarine, in confirma- 
tion of their statements and conclusions given under their 
respective oaths. 
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2. OLEOMARGARINE IS CHEMICALLY PURE AS APRO- 
DUCT FOR HUMAN FOOD. baad 


The record in this case as evidenced by all of com- 
plainant’s witnesses, qualified scientists, is to the end and : 
effect that oleomargarine as produced by the first five 
steps of the Mege patent is chemically pure. 
Professor Chandler identifies this fact as follows 
“The oleomargarine or the butter product which results 
‘‘ from the applications of the processes described in the 
“ first five sections consists of remnants (or palma- 
“ tine) and some stearine. It is a pure fat.” (Rec., 155.) 
Professor Morton states in detail and descriptive 
analysis the purity of oleomargarine as a food product. 
(Rec., 102.) ~ 
As does Professors Wheeler and Chittenden on pages 
274-296 respectively, of the record. | 
As this testimony is not contradicted, and as it must 
follow from the other questions that are to be discussed 
that oleomargarine is chemically pure, if the butter pro- 
duct of the cow is also pare, we will now pass to the 


third assertion, viz: | 


3. OLEOMARGARINE IS A WHOLESOME AND PALATABLE 
ARTICLE OF HUMAN FOOD AND HAS MARKED ADVAN- 


AS AN ARTICLE OF COMMERCE IN THIS RESPECT 


TAGES 


OVER ORDINARY DAIRY BUTTER. 


The witnesses called by the complainant to substantiate 
the above assertions were both scientists and practical 


men. 


Prof. Morton states the facts as follows 


i 
’ 
i 
' 
' 
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“ As regards wholesomeness I do not think there 
“ would be any difference between the Mege product in 
“either of its conditions, and ordinary good dairy butter, 
* though the Mege product would be the better in this 
“ respect than a strong or rancid quality of dairy butter. 
«“ The same remark applies to the nutritiousness of the 
“ materials compared, while as regards palatableness the 
*“ Mege product would, I think, hold an intermediate 
“ place between the highest and the lower grades to 
“ dairy butter, being better than the low grades, and not 
“ quite equal to the highest in this respect.” (Rec., 102.) 


Prof. Chandler in reply to a question as to what pref- 
erence exists as a matter of hygiene between oleomar- 
garine and ordinary dairy butter, replied as follows: 


“T snould give the preference decidedly to the oleomar- 
“ garine as a question of hygiene, that isto say, it is a 
‘much purer and more cleanly product than the average 
“ product of the dairy.” (Rec., 156.) 


Professors Wheeler and Chittenden also testify in de- 
tail as to the superiority of oleomargarine over the ordin- 
ary butter sold in the markets of the country, giving their 
reason therefor. (Rec., 274-296.) 


Among the practical witnesses testifying to the whole- 
someness and the advantages of oleomargarine over or- 
dinary daily butter, are Mr. Edward G. Byrnes, the largest 
butter dealer in New York City, who states, “I know 
“the trade like it (oleomargarine) better, it is sweeter 
“ and it keeps better, and does not become rancid, as the 
“ poorer grades of butter will, when exposed to the air. 
+# * #* Tt has had the tendency of compelling the 
«“ manufacturers of butter to make it better, as the com- 
“mon grades do not sell.” (Rec., 80.) 
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Mr. George B. Douglas testified: “I believe it (oleo- 
‘* margarine) to be wholesome as butter, and much more 


“so than a large portion of the butter produced.” (Rec., 
74+) 

Mr. John Anderson’s deposition is to the effect that 
oleomargarine is a wholesome, palatable and nutritious 


article of human food, and is so considered by the trade; 
gives his reason for the driving of the ordinary butter 
out of the market by oleomargarine in these words: : 
‘* Well, one reason is that the low price at which it can be 
‘sold as compared with butter at the same price; oleo- 
“margarine being sweet, clean and palatable, while butter 


“selling at the same price will be stale, old and unpalat- 
“able.” (Rec., 84.) 
Mr. Charles H. Johnson states: “I think it (oleomar- 
“ garine) is more healthful than the common grades of — 
| 


“butter, whose place it now supplies to a great extent.” 
(Rec., 88.) 

Mr. Washington Windsor puts the proposition as fol- | 
lows: “I have no knowledge that it has ever been an in- 

“ jurious article of food. I believe it has been of benefit | 
“to the laboring classes, because it has tended to keep 
“the price of natural butter lower.” (Rec., 93.) 

All of the above witnesses, scientists and laymen are 
the representative men respectively of their professions 
and trades, with a full knowledge of the subject-matter of 
their testimony, and as such testimony is uncontradicted 


and unassailable, it would appear to make certain the 
fact contended for, to wit: that the product of the Mege 
patent is wholesome, nutritious afd palatable as a food 
article, and superior to all ordinary grades of dairy butter. 
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4. OLEOMARGARINE IS A DISTINCT FOOD PRODUCT FROM 
DAIRY BUTTER. 


While oleomargarine greatly resembles butter and is 
undistinguishable therefrom by the ordinary purchaser 
and consumer, still it is a new product in itself, having 
marked characteristics recognizable by the chemist and 
the connoisseur upon investigation, which characteristics 
render it a distinct and separate product, these character- 
istics are so subtle that it requires the knowledge and 
skill of the chemist to state them understandingly and 
make them clear. Prof. Morton upon this point testified 
as follows: “The Mege product, however, differs from 
“dairy butter, in the first place, as to its composition, by 
“reason of the presence in the dairy butter of several sub- 
« stances not found in the Mege product. Thus the dairy 
« butter contains about five per cent. to six per cent. of 
“the peculiar fat known as butyrine; it also contains a 
“smaller amount of casein, some trace of albumen, also 
“extremely minute quantities of caprilin, caproilin and cap- 
“rylin. None of these substances would be present in 
“the Mege product as above referred to, which would 
“therefore lack the peculiar flavor due to the presence of 
“these products. The amount of water and salt would 
“also, as a rule, be greater in dairy butter than in the 
‘* Mege products. There would also be a difference in 
“ consistency, inasmuch as the dairy butter would not con- 
“stitute a homogeneous mass of fatty substance, but 
“ would be a solid emulsion of such fatty substance in 
“ which the same existed as minute spheroids or particles 
‘of the said fatty substance, separated from each other 
“by an aqueous fluid consisting of water, holding in 
“solution salt and traces of albumen and casein.” (Rec., 
101.) 
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Prof. Chandler states the differences thus: “ The dif- 
“ference between the oleomargarine butter of the first 
“ five sections, and the dairy butter, consists, first, in a 
“slight difference in the composition of the fat. While 
“the fat of the dairy butter consists chiefly of the same 
‘simple fats—that is, oleine, margarine and stearine——it 
‘also contains a very small percentage, say five or six 
“per cent., of other simple fats, chiefly the fat called 
“butyrine. Secondly, the dairy butter contains the but- 
“termilk in small quantity; this includes, besides water, a 
‘small amount of caseine, miik, sugar-and saline bodies.” 
(Rec., 155.) 

Prof. Wheeler thus recognizes the same fact: «It is 
“precisely these substances which are present in butter 
“only to the extent of a very few per cent., which for the 
“ most part are Known to chemists as compound ethers, 
“that give to that substance its inherent proneness to 
“change in a sense of deteriorating, and it is. also pre- 
‘cisely the absence of these substances in the product 
“ obtained under the American Mege patent that causes 
“ this latter product to have what is generally recognized 
“as a better keeping quality.” (Rec., 274.) 

Prof. Chittenden presents an analysis of the com- 
position of the two products in the following language: 
« There is a decided difference in chemical composition 
“ between the product resulting from the first five steps 
‘‘of the American patent sued upon and natural butter—- 
“namely, the product resulting from the cream of cow’s 
“milk. While the difference is not so great quantitively 
“ (the natural butter containing six to eight per cent. of 
“the tri-glycerids of the volatile fatty acids; namely, 
“ butyric, caproic and others), still these bodies mentioned 
“in the parenthesis give to the natural butter certain 


; 
' 
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“ characteristics which tence to distinguish it from the pro- 
“duct of the first five steps of the American patent. 
‘The practical effect of the presence of these bodies in 
‘‘ natural butter, which, if contained at all in the oleomar- 
“ garine oil are in exceedingly minute quantity, tend to 
“render the natural butter more prone to change, and 
“thus cause it to acquire, on standing, disagreeable and 
“ objectionable propertics or characters. The oleomargar- 
“ine oil, on the other hand, being free from any noticeable 
“quantity of the above mentioned tri-glycerids, is, there- 
“fore, much more liable to preserve its original char- 
“acters.” (Rec., 296.) 

As defendants have not denied the truthfulness of the 
above facts, except, possibly, by vague deductions that 
may be drawn from the testimony of their single expert 
witness, we shall rest confident that the truthfulness of the 
assertion has been established. 


Tue STRAIN OF THE Case-—Mece Foreion PATENTs. 


As before indicated, the bill of complaint below was 
dismissed solely upon the ground “ that the complainant’s 
“patents expired April, 1876, by the expiration of the 
« Bavarian and Austrian patents.” 

To work this result, it must of course follow that the 
Bavarian and Austrian patents, either or both, must be for 
the same invention as the patent in suit. The contention 
upon the part of the complainants being that the process 
of the American patent is distinct and peculiar in its charac- 
ter and vitally different from the process of either of the 
above mentioned foreign patents, not only as to the 
process employed but as to the result obtained. The 
processes of the Mege American and foreign patents 
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each consist of a series of steps; and this record shows 
that it has been taken for granted by both parties that 
the question of the identity or dissimilarity of these sev- 
eral patents can only be determined and made certain by 
scientists and chemists; and the only assertion of iden- 
lity between the process and product of the American 
patent and of the Mege foreign patents is found in the 
testimony of the single expert witness of defendants, 
Prof. George F. Barker, of the University of Peonsyl- 
vania. 

After complainants had taken their entire prima facie 
case, the defendants introduced without technical objec- 
tion the above foreign patents, the Mege English, French, 
Austrian and Bavarian patents with translations of the 
same, and then called Prof. Barker as their witness. 


Pror. BARKER’s TESTIMONY, AND OLEOMARGARINE 
RECORD. 


We purpose quoting precisely and entirely all that rele- 
vant portion of Prof. Barker’s deposition which relates 
to these foreign patents as anticipatory of the Mege 
American patent, so that your Honors may understand 
the position and testimony of the defendants upon this 
point, and for the further reason that it may not be con- 
tended that the entire position of the defendants, is not 
before the court upon the opening of the case, upon the 
controlling point in its disposition below. Prof. Barker, 
after testifying that he had examined all of these patents 
and their translations, and that he believed he understood 
them, proceeded to compare the Mege patent in suit with 
these foreign patents with the following statements and 
conclusions upon his part. 
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«A. I have compared the said patents together, and, 
“in my opinion, they are essentially for the same inven- 
“tion. So far as my knowledge goes Mege made but 
‘one invention, ¢ ¢., the artificial production of butter 
“from fat, by producing the natural work produced by 
“the cow, when it re-absorbs its fat, in order to trans- 
“form the same into butter. This, therefore, constituted 
“the essential feature of the inventor—of Mege—as de- 
“ scribed in all the patents referred to. In this view of 
“the case I am supported by the authority of Mege him- 
“ self, who says, in his affidavit accompanying this orgi- 
“nal application for United States Letters Patent, and 
“ shown in the exhibit marked ‘ Defendant’s Exhibit File 
*“ Wrapper and Contents, and Specification Original 
« Mege Patent,’ as follows: __ | 


. 


e 


REPUBLIC OF FRANCE, } 
ss. 
“« Ciry oF PArIs. 


« I, Hippolyte Mege, being duly sworn, do depose and 
«‘ say that 1 am a citizen of France; that I am the inventor 
“of the improvement in transforming animal fats into 
“ butter, above referred to; that French letters patent 
“ were duly issued to me therefor on the 15th day of July, 
«“ 1869; that I have caused the above application to be 
« made for the issuance of Letters Patent of the United 
« States for the said improvement, and that according to 
“the best of my knowledge and belief the said invention 
“ and improvement has not been in public use in the United 
«¢ States for more than two years prior to the filing of my 
“ said application in the Patent Office of the United 
« States for Letters Patent of the United States for the 
“said improvement. I make this statement conscien- 
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“ tiously, believing the same to be true, and by virtue of 


“‘ the provisions of section 25 of the act of Congress of 
“ July 8, 1870, entitled ‘ An act to revise, consolidate and 


6 


. 


amead the statutes relating to patents and copyrights,’ 
and of rule go of the said patent office. 
“« H. MEGE.” 


Sworn to before me this 28th day of November, 1873. 
Joun Merepitu REAp, Jr., 
U.S. Consul General. 


“ For example, the essential feature of his invention is 
described in the French patent as follows: (I quote 
from the translation.) ‘¢ Artificial digestion. This fat 
from which all soluble animal matters have been re- 
moved, is mixed with artificial gastric juice (infusion of 
pig’s stomach in acidulated water) in sufficient qnantity 
to immerse it, and the whole is kept at the temperature 
of the animal body until all the molten fat appears as a 
clear layer upon the surface. It is allowed to settle and 
the sediment is submitted to another operation in order 
to extract all the fat, which in this case has no longer 
the animal odor, but the taste of delicate fat.’ The prod- 
uct, which is the final result of this process, is thus 
described: ¢ Another distinct product is obtained by this 
procedure, destined to render great service to domestic 
economy, namely, the fatty body obtained as above 
which consists like butter of margarine, olean and a 
small amount of volatile oil. This fatty body while 
pure, and has undergone no change by heat and chemi- 


cal agents, is the fat which the cow re-absorbs in its 
organism to pass it through the milk gland. After this 
passage the fat is scarcely changed and becomes the 
variety of fat known as butter.’ 
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“In the English patent the same feature is described 
* as follows: 

“¢ Artificial digestion. This fat deprived of all soluble 
“ animal matters is mixed with artificial gastric juice (in- 
“ fusion of pig’s stomach in acidulated water) in sufficient 
“¢ quantity to immerse it, and the whole is kept at the 
“‘ temperature of animal heat until all the dissolved fat ap- 
* pears limpid on the surface. It is left to deposit, and 
“the deposit is submitted to a new operation to extract all 
“the fatty body which in this case has no smell of animal 
“ fat, and all the odor of the most delicate fatty body.’ 
“ In regard to the product he says: ‘ The combination of 
“ this process with or without pressure, is naturally ap- 
“* plicable to all suets (graisses en branches). Whatever 
“ suet be employed, I obtain by this process, a sort of 
“ white or slightly yellow lard of absolute purity, and 
* having an almond odor hitherto unknown in animal fats.’ 
“ He goes on: ‘ There is besides obtained by this process 
“a distinct product destined to render great service in 
“domestic economy. In fact the fatty body obtained as 
‘*‘ above is composed, like butter, of margarine, olean and 
“a little odoriferous oil. It is this fatty body when it is 
“ pure, and which has experienced no modification, either 
“ by heat or by chemical agents, which the cow re-absorbs 
“into her economy in order to pass it into her mammal, 
“After this passage, the above fatty body is in fact 
“scarcely modified, and beeomes the variety of fat called 
“butter.” It must not be forgotten that pure yellow fat 
“ obtained by the process above described, is nothing but 
‘‘ butter in its primitive state. 

« The same feature of Mége’s invention I find described 
“in the Austrian patent as follows (I quote from the 
translation): ‘ Artificial Digestion. This fat, from which 
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“all soluble animal substances have been removed, is 
“mixed with artificial gastric juice (maceration of a pig’s 
‘¢stomach in acidulated water) in sufficient quantity to 
“immerse it, and the mixture is kept at the temperature 
“of the animal body until the fat appears in a clear layer 
“on the surface. The mixture is allowed to settle, and 
“the sediment is subjected to another operation in order 
“to extract all fatty matter, which in this case, has no 
“longer the odor of animal fat, but the taste of the finest 
“fat.” ‘The product of this process is thus referred to: 
“¢This entire procedure, with or without pressure, can 
“ be employea in the case of any fresh fat just taken from 
“the animal. By means of the same, I obtain partly 
“solid, partly soft, white or faintly yellowish, perfectly 
“ pure fatty bodies, which haves a faint flavor of almonds.’ 

‘In the Bavarian patent, the peculiar physiological fea- 
“ture of Mége’s invention is thus described (I quote 
“from the transation): ‘ Artificial Digestion. This fat 
“now freed from all soluble animal substances is mixed 
“with artificial gastric juice (stomach of the pig or shee p 
“in acidulated water) to the extent of immersing it com- 
“pletely, or to a thousand kilos of fat, 300 kilos of water 
“100 kilos of bi-carbonate of sodium, and two stomachs 
“ (pig or sheep) are added. , This mixture is then kept 
“at the temperature of the animal body (by means of 
“steam pipes or otherwise) until all the molten fat has 
“been dissolved by the pepsin in the stomachs, and ap- 
“pear in a clear layer onthe surface. It is allowed to 
“settle, and it is decanted and the process repeated in 
‘‘order to extract all the fatty constituents which now 
“have lost the odor of animal fat, but have obtained a 
“ particular taste.” The product of this process is thus de- 
“ scribed: ‘The entire procedure, with or without pres- 
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“sure, can be applied to all crude fats. The white or 
“faintly yellowish fat, obtained by means of the de- 
“scribed procedure, is remarkably pure and has a taste 
“of almonds, hitherto not known of any animal fat.’ 
«The pure fat which has undergone no change by heat 
‘or chemical agents, is the same substance which the 
“ cow consumes in its organism in order to have it pass 
“through the udder in the form of milk, fat or butter. 
“ The fat is therefore but butter in its original form. 
“From the above quotations, it appears that the de- 
“ scription of the artificial physiological process required 
‘‘in order to transform animal fat into butter, which in 
“my opinion is the novel feature of Mége’s invention, is 
“essentially the same in all these patents, and does 
“not differ materially from that given in the Ameri- 
“can patent. In all of them the process is called a 
“process of digestion. In all of them gastric juice is 
“made use of, obtained by macerating the stomach 
“of a pig or sheep in acidulated water, the operation be- 
“ing conducted at the temperature of the animal body 
“as given in the foreign patents, or at a temperature not 
“exceeding 103° (which is essentially the same) in 
“the American patent. The product, after pressing 
“out the stearine, is a soft fat, slightly yellowish in 
‘color, with no taste or smell of animal fat, but with a 
* special odor differently described in the different foreign 
“ patents, and which is composed, as distinctly stated in 
“the English patent, and in the first American re-issue, to 
“ be composed like butter, of olein, margarine and a little 
“ odoriferous oil. In this first re-issue of the American 
“ patent Mege states as follows: ‘ The oleomargarine thus 
‘“‘ produced, is free from any disagreeable taste or odor, 
“and is suitable for various culinary uses, and also for re- 
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“ placing olive oil in the manufacture of scraps and also a 
‘«‘ superior lubricator, etc. It is composed like butter, of 
‘olein, margarine, and a little odoriferous oil, and has not 
‘undergone any modification either by excessive heat or 
“ chemical agents.’ In the present re-issue he speaks of the 
“ product of his artificial physiological process as follows: 
««This greasy matter must not have any taste of fat. It 
“must on the contrary have the taste of molten butter.’ 
« And again: ‘In all cases the oleomargarine is separated 
“from the stearine when it is cold, and passed to the 
“cylinder constituting, especially if its yellow color has 
“been raised, a greasy matter of very good taste, and 
“may replace the butter in the kitchen, where it is em- 
‘ployed under the name of margarine.’ 

«In my opinion, therefore the process of artificial diges- 
“tion, which is the special distinguishing feature of Mege’s 
“invention, together with the product which is produced 
“by this process, is described in substantially the same 
‘terms in the foreign and American patents specified. 

‘‘With reference to the subordinate process associated 
“with the fundamental processes of artificial digestion, 
“they may be divided into two classes: 1st. Those 
“which relate to cleansing and comminuting the fat, and 
“2d, those which have reference to the separation of the 
“stearine. The first process consists of essentially the 
‘‘same steps in all the patents, being as described in the 
“first American re-issue as follows: ‘The first step 
“preparatory to the process of separation, is to crush, 
“ grind or disintegrate the fat by any suitable machinery, 
“such as rollers or millstones, and to wash it by a stream 
‘‘of pure water which may be poured on it while the act 
“of disintegrating it is being performed, until it is as free 
“as possible of everything soluble or separable by water. 
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“The fat being thus thoroughly cleaned and disintegrated, 
“may be subjected to artifieial digestion.’ 

‘The second class of processes, which have for their 
“object the separation of the stearine, may be divided 
“into two stages which are essentially the same in-all the 
“patents. These are, first, the stage of crystallization, 
“and second, the stage of expression. In the first the 
“ product obtained by the artificial digestion is maintained 
“at a temperature at which the stearine solidifies. In 
“the second, the entire mass is placed in cloths and sub- 
“mitted to pressure by which the liquid portions are 
“expressed, the more solid stearine remaining in the 
‘cloth. In the first American re-issue this stage of the 
‘‘ process is thus described: ‘In this condition, the pro- 
“cess of separating the oleomdrgarine from the stear- 
‘‘ine is to be performed. This is done either by packing 
‘the purified fat in sacks of woolen or cotton cloth and 
“subjecting them to pressure in a press, or by the use of 
“a centrifugal machine, such as is used for drying sugar. 
“ The effect produced is that the oleomargarine practic- 
‘ally separates from the stearine, and flows out, leaving 
“the stearine either in the sacks or in the centrifugal ma- 
«“ chine, as one or the other means are used.’ 

“In the present re-issue this stage is thus referred to: 
‘In order to avoid the numerous inconveniences of the 
“ presses which have been hitherto used, he caused the 
‘mixture of stearine and oleomargarine to flow into a 
“ centrifugal machine called hydro-extractor. The greasy 
‘liquid passes through the cloth and the stearine is col- 
“lected. 

“ Both classes of these subordinate processes are, there- 
“fore essentially equivalent, the one to the other, in all 
“the patents under consideration. They are obvious ap- 
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“ plications of principles well known in the arts at the 
“time of Mége’s invention for accomplishing the purposes 
“ specified. 

‘‘The other details of operation referred to in the pa- 
“tents are entirely collateral, and refer for the most part, 
‘to the preparation of the product for the market. 

“ For the reasons above given in detail, I conclude that 
‘¢ the essential process which constitutes Mége’s invention 
“is the same in all these patents so far as its special de- 
‘¢tails are concerned, and that the product of this process 
“is practically the same in them all. 

«+ By way of recapitulation, I offer the following tabular 
‘comparison of these foreign and American patents. It 
“will be observed that the first process in the American 
“‘ patent, called ‘neutralization of the ferments’ (and here 
“T would state that the terms given are in all cases the 
“headings of sections in the patents themselves) is pecu- 
“liar to the American patent, simply because it provides 
“an antiseptic treatment where the fat is not at once used 
“after the death of the animal. In the foreign patents the 
“ fat must be used at once to obtain a good quality of prod- 
‘uct. In the American patent the fats are washed with 
‘¢an antiseptic solution, and then crushed. In the foreign 
‘patents the processes of washing and crushing are in- 
“cluded together in the first operation. The third opera- 
“tion, termed ‘pressure,’ in the French, English and 
« Austrian patents, includes the processes of cooling and 
“crystallization, constituting the third operation of the 
“ Bavarian and the fourth of the American patent. The 
‘fifth process of the American patent, ‘ separation of the 
“ stearine by centrifugal force,’ is simply an equivalent for 
‘¢the press employed in the other patents. The fourth, 
‘fifth and sixth operations of the French, English and 
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« Austrian patents, and the fifth and sixth of the Bavarian, 
“have reference to the preparation of special qualities of 
“the product, and are therefore, not referred to in the 
“ American patent. These special qualities are especially 
‘ applicable for (I quote from the translation of the French 
“patent): rst. Alimentation, replacing fats and lards. 
“2d. The fabrication of toilet soaps of superior quality. 
“3d. The fabrication of ordinary soaps to replace olive 
“oil and get a larger yield. 4th. The lubrication of 
“ machinery. 
“ The table is as follows: 
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The entire key to the deposition of Prof. Barker is found 
in his answer to direct question 5, page 378 of the record, 
where he testifies as follows regarding the invention of 
the Mége patent in suit: 


«A. According to my understanding of the patent, 
“the invention of Mége consists solely in the physiolog- 
‘ical process which he calls in the patent ‘ concentrated 
“digestion.” The other steps referred to are entirely 
‘‘ subordinate in importance, and are for the most part 
“ perfectly obvious applications for well known purposes, 
“and have been for the most part repeatedly practiced in 
“the arts before Mége made his invention.” 


The testimony of Professor Barker is so diametrically 
opposite to the depositions of the complainant’s expert 
chemists, relating to the same subject-matter, that your 
Honors will be called upon to decide, not only as to the 
disputed matters involved, but also as to the qualifica- 
tions, mental honesty and candor of purpose and opinion 
of the respective experts. 


Attention is called to the fact that Prof. Barker, in 
qualifying as an expert witness, stated no special or pecu- 
liar fitness for the special branch of study necessarily de- 
manded by the facts in this case, neither did he qualify as 
to any practical knowledge of the questions at issue, as 
supplemental or confirmatory of any theoretical or scien- 
tific knowledge which he may possess. 


There is, however, a chapter in the history of Professor 
Barker’s connection with the Mége American invention, 
and the production of oleomargarine thereunder, which 
throws grave doubt on the entire disingenuousness of the 
testimony of the professor. It appears from Professor 
Barker’s testimony that, early in the year 1880, he vis- 
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ited the factory of the complainants in New York and wit- 
nessed the process they carried on in producing oleomar- 
garine, and knew at that time that the product was man- 
ufactured under the Mége patent. (Rec., 394 Q. 31, 32.) 
Professor Barker describes the process as then carried 
on by the complainants, and as he was familiar with it in 
1880. (C. Q. 34 to 42; Rec., 394-395.) It also appears 
from Professor Barker’s testimony, that in April or May, 
1880, he received from these complainants or their imme- 
diate successors, a retaining fee of $250, under the Mége 
patent or invention. (C. Q. 53 and 54; Rec., 398.) The 
same fact is testified toin detail by Professor Mott, who paid 
the retainer to Professor Barker, under the Mége patent, 
in behalf of complainants or its immediate successor. 
(Rec., 189,190; C. Q. 6and 7.) Mr. C. D. Deshler, 
secretary of complainants, also testified to Professor 
Barker’s retainment, and the further fact that at that time 
there were some six or seven suits pending under the 
Mége patent, five of them in the State of New York. 
(Rec., 193; Q. 11.) 

Curiously enough Professor Barker while holding his 
retainer in the year 1880, and in connection with his ex- 
amination of the process of complainants at that time, 
gave his opinion as to the patent and process of Meége 
then owned and professedly practiced by complainants, 
and at that identical time hotly contended for in several 
of the Federal courts of this country. 


Professsor Barker in answer to C. Q. 57, Rec., 397, 
was asked to explain how it happened that in 1880, when 
he was under retainer from these complainants, he gave 
an opinion to the effect that he had witnessed the process 
carried on by the complainants in producing oleomarga- 
rine under the Mége patent, and gave a certificate recog- 
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nizing the same and in relation thereto, while in 1884 
when under defendant’s retdiner, against the Mége patent, 
he testified that the process then carried on by complain- 
ants was not at all in accordance or under the Mége 
patent; [the ugly fact for the professor of course being 
that the process of the complainants in 1880 is the same 
as that admittedly practiced by the defendants. ] 


Professor Barker, when confronted with these 
facts and crowded to the wall for an_ explan- 
ation, made this sworn. statement in answer to 
said C. Q. 57 (Rec., 400): “I was informed, as | 
‘shave already stated and at that time believed, that 
“the process which I witnessed at the Commercial Man- 
“facturing Company’s works was a modified Mége pro- 
«cess. Wo copies of these patents had been furnished me, 
‘and I had at that time never scen them. No suit was at 
“that time pending, so far as I understood.” (Rec., 400.) 
The witness stating further, that his sole object in visit- 
iting the factory of complainants was to ascertain the 
cleanliness and wholesomeness of the product. 


Unfortunately for Professor Barker, the record exists 
in his own handwriting, which contradicts and con- 
demns his sworn testimony in this case. Professor 
Barker did examine the Mége process at com- 
plainant’s factory in 1880, while under retainer, and 
did spend two days, at least, in examining the patents 
in relation thereto; he also, in 1880, wrote a letter to the 
manager of the complainant corporation, Mr. James Wil- 
son, of New York, and sent in his bill, which shows ex- 
actly and precisely and beyond question, what his exami- 
nation and opinion was while under complainant’s retainer. 
These papers are introduced in evidence as “ Complain- 
« ant’s Exhibit, Barker Letter, No. 1, and Complainant’s 
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«“ Exhibit, Barker Statement, No. 3.” They are abun- 
dantly identified by the depositions of Professor Mott and 
Mr. C. D. Deshler, sufra, and are to the point as follows: 

« Early in March, 1880, I was formally retained by the 
«U.S. Dairy Company, through Dr. Mott. I spent two 
“ days in New York examining the processes, and about 
the same time at home, examining the patents and litera- 
“ture and preparing an affidavit, the same which the com- 
“ pany afterwards printed.” 


‘“ UNIVERSITY OF PENNSYLVANIA, 


« PHILADELPHIA, June 10, 1882. 
‘ THe Unirep States Dairy Company, 
“ To GrorGceE IF. BARKER, Dr. 
“ To professional services as chemist in examining the 
‘ oleomargarine process, its patents and literature and in 
“ preparing an affidavit upon the same, from March 7th 
“to 15, 1880, being the equivalent of four days of time 
“ at $50, $200.” 


Truly indeed, there must arise a grave doubt from 
these facts, as to both the reliability of recollection and 
entire honesty of the present position of the defendant’s 
single expert witness. 

It would appear that although Professor Barker was 
prolix in his exposition of Mege’s foreign patents, he in 
the main gave largely his bare opinions, unsupported by 
any special reasoning or facts, the general conclusion being 
that each of the above identified foreign patents, exhibited 
and clearly established the product of the Mege Ameri- 
can patent and substantially the same process for produc- 
ing this product. It would appear also that Prof. Barker 
seems to have added to his other asserted qualifications 
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the function of a lawyer, as is evidenced by his quotation 
in full of one of the oaths of Mege filed in connection 
with his application for his American patent. We take it 
that the question presented to Prof. Barker was entirely 
foreign to any question of legal construction that can be 
placed upon any written declaration of Mege, and if 
Prof. Barker had desired to be entirely fair to the Mege 
invention of the American patent, he would have also 
quoted the petition of Mége accompanying his _ specifica- 
tion, which states “that your petitioner has invented a 
“ new and useful improved means for transforming animal 
“fats into butter, which he does verily believe had not 
*“ been known or used prior to the invention thereof by 
“ your petitioner.” 

Take Prof. Barker’s deposition all in all, it may per- 
haps raise some doubt whether the opinions and conclu- 
sions of Prof. Barker are founded upon his supposed con- 
struction of written instruments or upon his knowledge as 
a scientist. 


As before indicated, the question of dissimilarity or 
identity between the Mége American patent and his 
Austrian and Bavarian patents, etc., is a question that can 
only be decided by experts and scientists; and lest any one 
expert or scientist might be mistaken in his deductions 
and conclusions, complainants, after the taking of Prof. 
Barker’s testimony, called the four distinguished chemists 
above referred to, viz: Professors Morton, Chandler, 
Wheeler and Chittenden to confirm by practical tests their 
scientific knowledge, and make as plain as human testi- 
mony and investigation can make anything certain, the 
knowledge, reasonings and conclusions, appearing in their 
sworn depositions as to these matters. We now call the 
attention of the court particularly to the testimony of each 
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of these learned and reputable witnesses; first premising 
our handling of this branch of the subject by the state- 
ment that each of the above chemical witnesses found 
each of the foreign Meége patents to be for a different 
invention from the American patent both as to product 
and process. We shall here quote and identify at large 
the testimony of complainant’s experts upon this below 
vital point, and earnestly and confidently urging your 
Honors to a careful study of the clear, logical and con- 
vincing analysis given by such experts to each of said 
foreign Méye patents, and their comparison with Mege’s 
American patent in question, especially as regards its Mege 
Austrian or Bavarian patents. 

Professor Morton's deposition, showing Mege distinct 
process in American patent, from foreign patents. 


Professor Morton has so carefully and candidly, and 
with such modest clearness of statement, made such 
analysis that we give his testimony 7m haec verba, believ- 
ing, as a truthful and correct presentation of the whole 
subject, ncthing can be added to it, or taken away. 


Prof. Morton, after stating that he had carefully read 
the deposition of Prof. Barker and understood the same 
as to all opinions and conclusions therein contained; and 
after stating that he had read and thoroughly understood 
all the Mége foreign patents, ‘then stated that none-of such 
foreign patents in his opinion suggested or contained the 
invention of the Mege American patent, giving his rea- 
sons “72 extenso” as follows (Q. 4, Rec., 209): 

“T do not find that either of the several exhibits men- 
‘tioned in your question, that is the English, French, 
“ Bavarian or Austrian Mege patents, contain or suggest 
‘the invention described and shown in the letters patent 
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“sued on in this case. In the first place, I find in the 
“ patent sued on in this case, which for brevity I will in 
‘future refer to as the American patent, the following 
“new steps or modifications of steps in the process, which 
‘are not to be found in the other patents already named, 
“and which for brevity I will in future refer to as the 
“foreign patents. These new or modified steps are as 
“follows: 

“First. I find in the American patent that directions 
‘are given for the complete disintegration or comminu- 
‘tion of the fatty substance to be treated, so as to liber- 
“ate, or prepare for liberation, the fatty substance in each 
‘individual fat cell. This is described in the following 
“language: ‘A complete crushing is necessary in order 
“ to obtain rapid “work without alteration. For this pur- 
‘nose, when the substance is coarsely crushed, he let it 
“fall from the cylinders under millstones, which com- 
“pletely bruised all the cells.” In none of the foreign pat- 
“ ents dol tind any suggestion even of such a treatment as 
“this. Thus, in the English patent, at the corresponding 
“stage of the process, | find the following language: 
«¢Complete washing. This is obtained by reducing or 
“crushing the fresh suet under a shower of fresh water, 
“ which falls between two rollers at the same time as the 
“ fat, which, divided by the water and the pressure, falls 
“into a vessel in which the washing is completed by a 
“stream of water.’ In the succeeding paragraph, also, 
“the washed fat just described is referred to as this fat, 
“deprived of all soluble animal matter.’ The above 
«quotations, I think, clearly show that the operation to 
“ which they refer is simply a thorough washing, with 
‘only such a crushing and breaking of fatty masses as 
‘¢may be necessary to secure the removal of soluble ani- 
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“mal matter. It is this partial crushing or breaking up 
‘¢ which is alluded to in the American patent where it says 
«“¢ when the substance is coarsely crushed.’ My opinion 
‘as to the character of the treatment described in the 
“ above quotations from the English patent is confirmed by 
‘a number of experiements which I have made in the 
“crushing of fat by passing it between rollers with a 
“stream of water. These experiments show that it is 
<‘impossible by such a treatment to do more than so crush 
«and break the masses of fat as to secure a thorough 
“ washing, and that anything like such a complete crush- 
“ing as would completely bruise all the cells, whether 
‘the rollers are substantially smooth, as might be assumed 
“from the language of the English patent and the French 
“‘ patent, and the Austrian patent, or are provided with 
‘conical cogs, as stated in the corresponding portion of 
‘the Bavarian patent. 

“« As regards the language of the several foreign pat- 
“ ents, this is substantially identical in the English, French 
“and Austrian patents, but differs slightly in the Bava- 
“rian patent, as I have already indicated, by the introduc- 
“tion of a reference to conical cogs on the rollers be- 
“tween which the fatty matter is crushed in the process 
‘of washing. This, however, I find to be an entirely 
“immaterial difference, since the same effects are pro- 
“duced whether the rollers are substantially smooth (that 
“is, only rough enough to secure the feeding through of 
“the fat placed between them) or are provided with con- 
‘sical teeth. In all cases, no further effect can be obtained 
“than such a breaking up of the fatty masses as will se- 
“cure a thorough washing of the fat, but will not, to any 
‘extent, so completely crush it as to ‘completely bruise 


‘all the cells.’ It is, therefore, manifest from these doc- 
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“uments that the invention set forth in the foreign patents 
‘‘only contemplated a thorough washing of the fat at 
“this stage, while the invention of the American patent 
“contemplates, in addition, such a perfect crushing or 
“ grinding as would ‘ completely bruise all the cells.’ 
‘The next difference which I observe between the 
“ American and foreign patents is in that part alluded to 
“under the head of digestion. In the American patent 
“ specific directions are given as to the amount of an ar- 
“ tificial gastric justic, which is to be added to the fat and 
“ heated therewith to a temperature not exceeding 103° 
“ Fahrenheit for three hours. The amount of this gas- 
“tric juice directed to be used is two litres, which would 
‘be about four and four-tenths pounds to each hundred 
“kilogramines (which would be about four hundred and 
“forty pounds) of fat; this is manifestly two per cent. of 
‘“‘ gastric juice by weight as compared with the fat. In 
“the English, French and Austrian patents I find simply 
“a general direction to prepare a gastric juice with a 
“ pig’s stomach and acidulated water, no quantities being 
“named, and to use a sufficiency of this to immerse the 
“fat; such a sufficiency, I find by experiment, would be 
‘somewhere from thirty to fifty per cent. of the weight 
“of the fat. The Bavarian patent, in its corresponding 
“ clause, gives two sets of directions: The first substan- 
“tially identical with that of the English, French and 
« Austrian patents, but the second containing proportions, 
“these being to one thousand kilogrammes of fat three 
‘hundred ‘kilos’ of water, one ‘kilo’ bi-carbonate of 
* soda, and two stomachs of a pig or sheep. In this case 
“the amount of gastric juice would be substantially thirty 
“per cent. of the fat. 
« A comparison of these documents makes it, I think, 


40 


“very plain, that while in the foreign patents this process 
“involving an artificial digestion was an essential and vital 
‘feature in the American patent, it was regarded as of 
“very subordinate importance, and not depended upon for 
‘any material and essential result. In this connection 
‘also, I observe that the American patent contains a step 
‘not found in any of the foreign patents, that, namely, 
“ which is referred to in the following language: ‘ He 
“slowly raised the temperature to about 103° F., so that 
“the matter shall completely separate.’ Bearing in mind 
“that the passage just quoted occurs in a paragraph 
‘¢ whose earlier portion contains a full description of the 
“gastric digestion at a temperature not exceeding 103° 
« F., it seems to me that the quoted passage plainly refers 
“to a subsequent step; in other words, the first part of 
“the paragraph indicates a digestive treatment conducted 
“at a temperature which (as is well known), is that of 
“the greatest activity or efficiency for gastric juice. 
“ After the fatty matter had been melted by this arti- 
“ ficial digestion; that is, had been rendered through it, 
“ by the softening effect, due to this temperature, and by 
“the destruction and removal of the confining tissues by 
“the action of the gastric juice, then as directed in a 
“later part of the paragraph, the temperature is to be 
“raised slowly to some point about 103° F., and as little 
“over this as possible, but so that the greasy matter 
‘should completely separate from the gastric juice and 
‘“‘ tissue, rendered more or less soluble by its action. We, 
“ therefore, have two distinct steps—one an artificial di- 
“ gestion, which acting on the tissue of the thoroughly 
‘ bruised cells, should so dissolve it as to liberate the 
“ contained fat, and thus render the entire mass practi- 
“cally fluid. Secondly, another step, that of a gradual 
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“raising of temperature by which a separation would be 
“ effected between the liberated fat and the tissue gastric 
“juice and products of its reaction, causing the liberated 
“fat to collect in a continuous mass above, while the 
‘“ other materials settle out below; of this second step, as 
“T have already said, I find no description or suggestion 
“in the foreign patents. These all assume, that under 
“the influence of the large amount of gastric juice which 
“they direct us to use, a separation will be effected 
‘between the pure fat from the interior of the globules 
‘and the gastric juice in which there was remaining the 
“ products of its reaction on the animal membrane. All 
“ these foreign patents manifestly assume that by the gas- 
“tric digestion, as there carried on, a complete separation 
“of this sort will be effected. The American patent on 
“the contrary, recognizing the fact that such a separation 
“is very imperfectly effected, provides this new step of 
“heating as an efficient means for securing this desired 
“ result. 

«Comparing, then, what may be called the first division 
“of the Mége process, as expressed in the American and 
“foreign patents, namely: the obtaining of a fatty sub- 
“stance separated from animal tissue, and free from all 
“ offensive taste or smell, I should say, that in the foreign 
‘¢ patents artificial digestion, as there set forth, is exclusively 
“relied upon to do the entire work; the fat is only suffi- 
‘ciently broken up to secure thorough washing, then 
“thirty per cent. or more of gastric juice is added, and 
“ this is manifestly expected to completely transform and 
‘remove all the animal tissues, so as to liberate the fatty 
“ matter and allow it to form a clear layer on the surface 
“of the aqueous fluid containing the gastric juice, etc. 
‘In the American patent, on the other hand, the artificial 
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“digestion is relegated to a very inferior and manifestly 
‘unimportant office, for in the American patent, the fat 
“is not only so broken up as to admit of thorough 
‘‘washing, but is ground between millstones until every 
“cell is bruised; under these circumstances, relatively 
“Jittle is left for the gastric juice to accomplish, and ac- 
“cordingly we are directed to apply of this fluid only 
“two per cent. instead of thirty or over. Yet further 
“realizing the difficulty of separating the fat by the 
‘action of gastric juice alone, the American patent directs 
“us to bring about this result by slowly raising the tem- 
“ perature to or about a low point, but until the required 
‘separation is secured by this application of gradually 
“ increasing heat. 

« The second great division of the Mége invention, as I 
‘understand it, consists in the process for removing the 
“excess of stearine present in the fatty substance obtained 
‘¢as above. In the American patent this is directed to be 
‘done in the following manner: The pure molten fat is 
“to be set aside in such a way that it will slowly cool to 
‘a temperature not less than eighty-six degrees Fahren- 
“heit, for soft fats, or ninety-eight for hard fats; by this 
‘means a large part of the stearine becomes solid in the 
‘form of granules or crystals throughout the mass, while 
“the more fluid constituents of the fat remain in a liquid 
“form, surrounding and interminged with these stearine 
“ granules, this being the condition of the product, the 
‘same is caused to flow into what is known as a centrif- 
“ugal, by means of which the fluid portion is drained 
“away and the stearine is left in a compact mass; the 
“ fluid drained away is then of a proper composition and 
‘“ physical constitution for use as a substitute for butter. 

“In the foreign patents, however, I find that a different 
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“process is directed to be pursued, though the result 
“ aimed at is much the same. In these patents we are 
“directed to cool the fatty matter, not to any particular 
“temperature, but until it becomes so solid that being 
“turned out on a table from the vessel in which it was 
“chilled, it can be cut into blocks about half an inch 
‘‘thick, and of any convenient size in their other dimen- 
“sions. These are to be wrapped in cloth and placed 
‘‘between hot plates in a press. Under such conditions 
“as these it is manifestly assumed that the heat of the 
“ hot plates will melt out the more fluid portions of the 
“ fat, and leave the stearine unmelted. This is, however, 
“only true to a limited degree. When a fatty substance 
“ has once become solid, it will remain so at a temperature 
“ considerably above that at which it became so; in other 
“words, it will take a much higher temperature to melt 
“it again than would have been needed to keep it fluid. 
«“ As the result of this, it is manifest, that while heat is 
*‘ penetrating to the interior of the blocks of solid fat, a 
“considerable amount of the stearine at the surface will 
“be melted, and that thus the fluid portion forced out 
“from the press would contain a much larger amount of 
“ stearine than would be found in it when the process of 
‘‘the American patent in this regard was followed. In 
“other words, to keep the fluid fats melted, and remove 
“them by pressure, while so melted, from the solid stea- 
‘rine, would manifestly be a much more effective mode 
‘‘of separation than to allow them also to become solid, 
“ and then endeavor to melt them out from between the 
“stearine crystals by the use of hot plates. It is, there- 
“fore, in my opinion, manifest that in this respect, also, 
“the process of the American patent, both in its mode of 
«‘ operation and in the results obtained, is a different pro- 
“ cess from that of the foreign patents. 
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«“ This general conclusion is also confirmed by expert- 
‘ments which I have recently made at the factory of the 
«+ Commercial Manufacturing Company at Brighton, near 
« Boston. These experiments showed, that when the 
“fatty substance was allowed to become so solid by cool- 
‘ing that it could be cut into slices half an inch thick, and 
“was then placed in a press between hot plates, it was 
“impossible to obtain an oil at all comparable, in compo- 
“ sition and consequent fitness for use as a substitute for 
“butter, with that secured by the process of the Ameri- 
“can patent. Where the solid fat and hot plates were 
‘used, a considerable amount of stearine was wholly or 
“ partially melted, and forced out of the cloths with the 
“ fluid constituents of the fat which it was desired to se- 
“cure; indeed, the oil obtained in this manner was only 
‘slightly different from the rendered fat treated, that is, 
“had only a small part of its excess of stearine removed. 
“In addition to this general discussion of the subjects in- 
“quired about in your question, I will say that I have 
‘recently carried out processes of these various foreign 
‘‘ patents as far as it was possible to do so, in the follow- 
“ing manner, and with the results I shall state. 

“In the first place, I prepared a gastric juice from the 
“ stomachs of pigs, according to the usual manner set forth 
“in text books on physiological chemistry; that is, | made 
‘up a solution of hydro-chleric acid of such strength that 
“it contained about four-tenths of one per cent. of acid in 
“water. In this acid was macerated for about two hours 
“two pigs’ stomachs to 200 pounds of such acidulated 
“water. This produced a very active gastric juice, as I 
“proved by mixing half a pound of it with a half a 
“pound of fresh blood albumen, which it digested or 
“dissolved with great rapidity, rendering the whole mass 
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‘liquid in about half an hour. Having placed 110 pounds 
“of fresh fat (which had ‘been thoroughly washed and 
‘broken up by being passed through grooved and toothed 
“rollers with a stream of water) in a jacketed kettle, I 
‘added to the same seventy-four and one-half pounds of 
“the gastric juice above mentioned, and maintained the 
“ mixture with constant stirring at a temperature between 
“ too” F. and 103° F., from 3:20 p. M. of September 2d, 
“until about 3 A. M..of September 3d. At this time the 
“gastric juice had entirely broken down and dissolved 
‘the tissues, so that the fatty matter had melted together 
“into a thin salve-like mass, but still retained enough of 
‘the watery fluid to form an emulsion very much like 
“the salve called ‘cold cream.” The material had beenin 
‘this condition for some time without change, and as it 
“began to have a disagreeable (though not a putrid) 
‘taste and smell, I concluded that it was useless to con- 
“tinue the expreriment longer, and therefore had steam 
“turned on in the jacket, so as to effect a thorough sep- 
‘‘ aration of the pure fat from the aqueous fluid mingled 
“ with it. After this had been effected, I took the tem- 
‘¢ perature of the fat and found it to be 128° F. Before 
“ this separation of the oil the taste of the nearly fluid or 
‘* melted fat was decidedly disagreeable, though not putrid. 
“ To my own mind, it suggested what I should call the 
¢¢ gluey flavor which I always notice in Liebig’s Beef Ex- 
“tract, when no other strong flavor is added to mask it; 
‘‘when a greater heat had been applied and the oil was 
“entirely separated, the flavor became less offensive, and 
“tomy mind gave the impression of cooked meat or soup, 
“ but at no time during the entire operation (and I tasted 
“the material from ume to time) did I perceive anything 
“suggesting the special distinctive flavor of melted but- 
“ ter, 
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“Toexpress the difference which I find between the 
“foreign and the American Mége patents as heretofore 
“ defined, I should say that all the foreign patents have as 
‘their central idea in reference to the first principal step, 
“the removal of the animal tissue from a thoroughly 
‘washed fat by a process of artificial digestion solely 
“this being absolutely the only means suggested for ob- 
“taining that end. In the American process, on the con- 
“trary, I find the central idea of the corresponding step 
“to be the separation of the pure fatty matter from the 
‘animal tissues by a moderate heat aided by a very 
‘thorough mechanical breaking up or comminution, and 
‘some slight artificial digestion effetced by a minute per- 
“ centage of artificial gastric juice; as regards the second 
“ principal step, namely, the removal of the excess of stear- 
‘ine, I find that this is directed to be accomplished in the 
“ foreign patents by allowing the entire mass to gradually 
‘cool and harden, and then melting out the more fluid 
“ portion by the employment of hot plates in a press. In 
‘the American patent, on the other hand, directions are 
‘given to allow the entire mass to cool only to such a 
“ point as would cause the stearine to become solid, leav- 
‘‘ing the other constituents liquid, and then to separate 
“this liquid from the intermingled solid by the use of a 
“centrifugal aided by a press, without any application of 
« heat, either by ho. plates or otherwise. Before closing 
“ this answer I desire to correct a mistake which I made 
‘inadvertently in an earlier part of the same, and which 
“T noticed almost immediately after, but forgot to correct 
“as I intended to do, at the close of the next paragraph. 
“ This error was the statement in my testimony at page 
« ~, which I request the notary to mark with a star (the 
“notary has so marked *). This is the statement that the 
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“ fat was to be treated according to the American patent 
“ with gastric juice for three hours, these words, ‘ for 
“ three hours,’ should be omitted, as the patent does not 
“ specify the time in this connection.” 


A brief digest of the above quoted testimony of Pro- 
fessor Morton shows that the Mége invention as shown 
bv the patent in suit consists of five steps: 


Ist. Neutralization of the ferments. 
2d. Complete crushing and bruising of the fat cells. 


3d. Concentrated digestion at 103° Fahr. two per 
cent. gastric juice with the fat melted at an increased low 
temperature until all the tissues are separated. 


4th. Crystallization at a uniform temperature, 86° F. 
for sott and go® F. for hard fats, leaving oil fluid. 


sth. Separating oil and .stearine at the crystallization 
temperature by a centrifugal or press. 


It is so perfectly evidenced from the last above cited 
depositions, that the Mége American patent differs from 
each foreign patent in these special particulars: rst, the 
neutralization of the ferments is entirely lacking in each 
foreign patent; 2d, complete crushing is provided for in 
the American patent, so as to bruise all the fat cells, this 
being necessary “ to obtain rapid work without alteration.” 
No foreign patent provides for such complete crushing, 
but does provide for coarse crushing and washing, both 
of which actions renders difficult if not impossible the 
production of the American product, and certainly in- 
volves a different process. 3d. Each of the foreign 
patents makes vital the use of an artificial digestion, pro- 
duced by a large proportion of gastric juice. The Ameri- 
can patent practically dispenses with this gastric juice as 
an operative element in the process and product, and re- 
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lies upon the low increase of temperature to produce com- 
plete separation. 4th. Each foreign patent directs the 
cooling of the product to solidification so as to be sliced 
into pieces to be pressed, while the American patent di- 
rects a crystallization at a an/form temperature, about 86°, 
leaving the oil fluid. 5th. Each foreign patent provides 
for the separation of oil from the stearine by pressing 
the cold-sliced or solidified cakes between hot or warm 
plates, while the American patent separates the oil and 
stearine with the product at the temperature of uniform 
crystallization, viz: 86°. Thus it will be seen that not a 
single step of the foreign patents is found in the Ameri- 
can patent, or any equivalent therefor. It will also be 
seen that the artificial digestion, cooling to solidification 
and pressing between hot plates, found in each foreign 
patent, is an absolute bar and prevention to the produc- 
tion of the product of the American patent. 


The particular advantage, effect and result of the uni- 
form crystallization of the product and the pressing and 
separation at that temperature, is stated in detail in a sepa- 
rate answer of Prof. Morton and is as follows: 


“A. There is, I think, a very great advantage in lim- 
“iting the temperature at which the crystallization is al- 
*“ lowed to take piace in the manner set forth in this 
“ patent. In other words, by allowing the melted mixture 
*‘ to cool down only to a temperature of 86° Fahrenheit 
“ with certain fats, and 98° Fahrenheit with others, the 
“result is secure that the stearine only crystallizes In 
‘ granules through the mass, while the rest of the sub- 
*‘ stance (that being the fluid oil which it is desired to ex- 
“tract) remains fluid and can be readily separated by 
« well-known means from the solid stearine. If the cool- 
“ing and consequent crystallization were allowed to go 
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. “ on at or to a lower temperature, then not only would 
“ the stearine crystallize, but so also would the palmatin, 
“ or as it was formerly called, margarine; if, under these 
‘‘ circumstances, mere mechanical means were employed 
“ to extract the fluid oil, we should get a substance con- 
“ sisting mainly of olein ( which in fact resembles olein oil) 
“ and is much too fluid to serve as a substitute for butter. 
“ If to avoid this result we attempt to extract the palmatin 
“as well by the use of hot plates in the press, then in 
‘ our effort to melt out the palmatin we shall, of necessi- 
“ty, melt and press out fat of the stearine, and so get an 
“ oil containing too much stearine to be useful as a sub- 
“ stitute for butter; in other words, by checking the pro- 
“cess of crystallization at a point when all the material 
‘¢ we wish to extract is still fluid, we render this extraction 
“certain and easy.” (A. toQ.17. Rec., 221.) 


For more accurate convenience, and in reply to Prof. 
Barker, and at the request of complainants’ counsel, Prof. 
Morton has arranged a comparison table and an analysis 
of the several foreign patents, American patent and 
defendants’ process which we herewith present and which 
most fairly and forcibly exhibits and makes plain the mat- 
er contested for by the complainants. This table being 
sanctioned and endorsed by Profs. Chittenden and Wheeler. 
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Pror. CHARLEs F. CHANDLER’s OPINIONS REGARDING 
THE NON-SIMILARITY BETWEEN MEGE AMERICAN AND 
FOREIGN PATENTS. 


Prof. Chandler gave his deposition in full upon com- 
plainant’s case Prima facie, declaring for the validity and 
scope of the Mege American patent and finding a clear 
infringement thereof in the process and product of defend- 
ants. He, however, was absent in Europe at the time of 
the taking of the complainant’s rebuttal testimony relating 
principally to said foreign patents, but lest the absence of 
his deposition might give rise to adverse criticism, and to 
further show that the opinion and knowledge of Prof. 
Chandler were entirely in accord with those of Prof. 
Morton and with the other of complainant’s chemist wit- 
nesses, Prof. Morton, who was familiar with such opinions, 
was specially interrogated in relation thereto, and replied 
as follows: 


“ Prof. Chandler is at present traveling with his family 
“in Europe, and is not expected to return until the rst of 
* November. At the time of making the deposition re- 
‘ferred to, Doctor Chandler was, to my personal knowl- 
“edge, familiar with the patents named, and his opinion 
‘in reference to the identities and differences in these 
‘“‘ patents was substantially identical with that expressed 
‘by me in my deposition just completed.” (Rec., 267.) 
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Pror. C. GILBERT WHEELER’s TESTIMONY FINDING 
MARKED AND RaApicaAt. DIFFERENCES BETWEEN 
MEGE AMERICAN PATENT AND MEGE’s AUSTRIAN 
AND BAVARIAN PATENTs, ETC. 


Prof. Wheeler, after the giving of the deposition by 
Prof. Barker, personally familiarized himself by study and 
practical experiment with each of the foreign patents of 
Mege and with the asserted product result therefrom, and 
qualified himself in every way to testify concerning the 
Mege American and foreign patents, his testimony as to 
this matter being as follows: 


“ As the result of my careful examination of the ex- 
“hibits referred to in your question, I reply that in my 
« judgment, the same, namely: the Mege French, Eng- 
‘lish, Austrian and Bavarian patents, do not contain or 
‘suggest the invention which is described in the letters 
‘‘ patent sued upon in this case. My reasons are based 
“upon a number of considerations; referring in the first 
“instance to the second paragraph of the American pat- 
‘ent, in which ‘ crushing ’ is spoken of as the first me- 
‘chanical operation, the patent states: ‘a complete crush- 
«‘ ing is necessary in order to obtain rapid work withou: 
‘alteration. For this purpose, when the substance is 
“coarsely crushed, he let it fall from the cylinders under 
*‘ millstones, which completely bruised all the cells.” Thus 
“evidently contemplating as fully as possible the complete 
‘¢comminution and entire disintegration of the tissue en- 
‘closing the fat globules. In the corresponding para- 
‘graph of the French, English, Austrian and Bavarian 
“ patents I find that what is contemplated at this stage is 
“only a very partial and incomplete disintegration and 
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*‘ subdivision; but, on the other hand, as the paragraph is 
“entitled ‘a complete washing,’ this is exhibited by the 
“language employed in the English patent, which is sub- 
“ stantially that of the other foreign patents in the corre- 
‘“‘ sponding paragraph (when I allude to foreign patents 
“hereafter in this testimony let it be understood that I 
‘‘mean the English, French, Austrian and Bavarian). 
‘The English patent reads in this paragraph: ‘ This is 
“ obtained by reducing or crushing the fresh suet under 
‘¢a shower of fresh water which falls between two rollers 
‘at the same time as the fat, which, divided by the water 
‘and the pressure, falls into a vessel in which the wash- 
“ing is completed by a stream of water.’ 

“It is evident, on simple inspection of the terms em- 
“ployed, that whereas a complete, thorough washing 
“could, and probably would, result from this operation, 
“that a thorough and complete crushing, or minute sub- 
‘division, could not possibly be obtained. Not only is this 
‘view warranted by an inspection of the language de- 
“scriving this stage of the process, but I have found upon 
“ actual experiments, made both in Chicago and at Bos- 
“ton, with the precise mechanical arrangements as pre- 
“scribed in this part of the process, that only a loose, 
“‘ very coarse and incomplete breaking up of fat masses is 
“hereby accomplished, ample, it is true, for the satisfac- 
“tory and complete washing of the fat, but for nothing 
“ approaching in the least the ‘ complete crushing ’ which 
“is necessary, according to the American patent. 

« Passing now to the consideration of the next step in 
“the process, that spoken of under the head of ‘ diges- 
“ tion,’ I find the foreign patents differ quite as materially. 
“In the directions given for preparing the artificial gastric 
“ juice in the foreign patents, an amount of this juice is 
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“ prepared, sufficient in quantity to immerse the fat, which 
“amount, as I have found upon repeated experiments, 
‘would be from thirty to forty per cent. in weight of the 
“fat employed; and even in the one alternative method 
“ permitted in this paragraph, as directed by the Bavarian 
“ patent, the amount of the artificial gastric juice is specific- 
“ally stated as being 300 kilos to 1,000 kilos of the fat, or 
“thirty per cent. On the contrary, the American patent, 
‘‘under which this suit is brought, directs the employ- 
«“ ment of artificial gastric juice in the proportion of ‘ two 
‘liters per hundred kilos of greasy substance.” The 
“small amount here used clearly indicates that the arti- 
‘ficial gastric juice was not material or much relied 
‘upon, while, on the other hand, as we have seen, the 
“amount taken of this gastric juice indicates its very 
“ prominent function in this stage of the process. If the 
‘amount prescribed by the foreign patents was neces- 
“sary to perform the solvert action necessary under 
*‘ those patents, the small amount employed in the Ameri- 
“can process would have been totally inadequate to per- 
“form a similar or corresponding important service. 

« A further difference in the American patent, in con- 
‘nection with the operation designated as digestion, I fail 
‘to find, or its equivalent, in either of the foreign patents. 
‘T refer to the sentence in the American patent, para- 
“ graph 3, where he states: ‘He slowly raised the tem- 
“ perature to about 103° Fahrenheit, so that the matter 
“ shall completely separate.’ 

“ Directions of this sort, or anything approaching 
“thereto, I emphatically regard as entirely wanting in 
“the foreign patents. This increase of temperature to 
“about 103° Fahrenheit, so that—or to employ my own 
“ language, expressing, I think, the idea of the inventor, 
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“7s 1 order that ‘the matter shall completely separate. 
“ The corresponding descriptions in foreign patents con- 
“template and describe such a procedure as shall allow 
“the fat to remain in contact with the artificial gastric’ 
“juice, at the temperature of animal heat, until all the 
“dissolved fat appears limpid on the surface.’ In the 
«+ American patent such a separation of the fat was, by 
“the inventor, regarded as incomplete and unsatisfactory 
‘for this purpose, and hence he directs the application of 
“a sufficient heat, about or in the vicinity of 103° Fahr- 
“enheit, but yet adeguate,as he specifically states, ‘so 
‘that the matter shall completely separate.’ 

“ To review, then, and concisely express the character- 
“istics of the two processes, the one contemplated by the 
“foreign patents, and the other contemplated by the 
« American patent, we may regard that the former de- 
“pended upon a thorough washing of the crude fat in 
“connection with a coarse and imperfect crushing, this 
“to be followed by a digestive operation under the in- 
“fluence of a large amount (thirty to forty per cent.), 
“and at a temperature, as the uniform language of the 
“ foreign patents expresses it, ‘ of the animal body.’ This, 
“from my experience, which during the last four years 
“has been very extensive in experiments relative to arti- 
“‘ ficial digestion, should, under no circumstances, exceed 
“the temperature of 103° Fahrenheit. The usual limits 


' “ regarded as the most favorable for artificial digestion are 


“96° to 98° Fahrenheit as a minimum, and 103° Fahren- 
« heit as the extreme maximum. Another division of the 
« process involved in the question brings to light a still 
“farther and most radical point of difference between the 
« American patent and the foreign patents; this is the 
“ operation by which it is intended to effect a separation 
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“of the stearine from the margarine (I use this word 
“margarine as it is still retained in technical literature, 
“although chemical science at the present date has dis- 
‘¢ carded it—margarine, as formerly considered, now hav- 
“ing been shown by later investigations to be a mixture) 
“and olein. In all the foreign patents I find that the 
“cooled product is, as a mass, cut into pieces or slices 
“ about an inch thick, as specified in some of the foreign 
“ patents, or half an inch thick, as specified in the Eaglish 
“patent, then put ‘into a cloth between hot plates of a 
“press.’ It is then submitted to pressure, and yields the 
“oil contemplated as the final product by the foreign 
“ patents, intended as a substantial equivalent as edible 
“fat to be used in the place of butter. In the American 
‘‘ patent the process at this stage is quite different. The 
“ product is not allowed to become rigid so as to admit 
“ of cutting it into thin slices, but is retained at a tempera- 
“ture fixed and carefully guarded, ranging from 86° Fah- 
“ renheit for the soft fats, to 98° Fahrenheit for hard fats; 
“thus retained at this uniform temperature for ‘ a certain 
“time, more or less long, according to the fats, the stear- 
“ ine is deposited in the form of teats at the middle of the 
“ oleomargarine liquid.’ | 
‘This retention in the American patent of the product 
‘at a temperature so well and carefully regulated, would, 
“as is well known by scientific men, permit of the semi- 
“crystallizing out of the stearine from the mixture of 
“‘stearine, margarine and olein, of which the mass is 
“ composed —and in this semi-crystalline, or granular 
“ stearine, margarine and olein, would be sucked up or 
“absorbed mechanically or by capillary action, such as a 
“ sponge absorbs and retains water. Such a product, thus 
“carefully and cautiously prepared, under the conditions 
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‘as to temperature, favoring a spontaneous separation out 
«“ from the mixture of the stearine alone, would be a most 
* favorable one for yielding, without recourse to hot plates, 
“ the product relatively poor in stearine and hence perfectly 
“edible and wholesome, entirely suited for the purposes 
“ contemplated by this invention. Where, however, as 
“ distinctly prescribed, the cooled, now solid mixture of 
“ stearine, margarine and olein, is to be exposed to the 
“ action of hot plates, a product would be obtained under 
“the circumstances of the case, necessarily too rich in 
“ stearine to be adapted to the uses contemplated by the 
“invention in the American. patent; this latter product 
“would be a substance having a pure, agreeable, bland 
“taste, with entire freedom from the granular adhesive 
‘sensation upon the tongue and palate which charac- 
“ terizes the product made under the foreign patent and 
“with the employment of hot plates. 

“The rationale of this deduction is upon scientific 
“ grounds very simple; the sliced mixed fats inclosed in 
“the cloth, and in contact with hot plates, receives and 
“transmits to its interior, but very sluggishly indeed, the 
“ heat radiating from and transmitted by the aforesaid 
plates. 

« It is well known to chemists that fats, especially solid 
‘fats, are exceedingly poor conductors of heat, and long 
“ before the oleomargarine within the interior of the solid 
“cakes had become sufficiently fluid to escape through 
“the cloth, a large portion of the exterior part would 
“be thoroughly melted, thus yielding to the oil dripping 
“ from the press its entire amount of stearine; such an orl 
“would not have the properties of that prepared accord- 
“ing to the American process, not only as to flavor, but 
“also as to grain or structure, and, farther, would 
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“ solidify at a temperature several degrees higher than 
“ the oil furnished by the American patent.” (Rec., 270, 
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Pror. RussELL H. CutrTreNpEN’s DepostTion, CLEAR 
AND COMPREHENSIVE, TO THE DisTINCT IDENTIFICA- 
TIONS AND VITAL DIFFERENCES BETWEEN THE MEGE 
AMERICAN AND FOREIGN PATENTs. 


Prof. Chittenden, as well as Professors Morton and 
Wheeler, spent a very considerable period of time in fol- 
lowing practically the invention of each of the Mege 
foreign patents, and in qualifying himself in this manner 
to demonstrate the actual correctness of his opinions and 
conclusions; he also compared the American patent in 
suit with the foreign patents, and throughout a deposition 
of some length but of great and convincing clearness, 
stated facts and conclusions upon which appellants rely 
for a reversal of the judgment of dismissal below. 


Prof. Chittenden presents his analysis as follows: 


“I do not find the process of the American patent con- 
‘“‘ tained in any of the foreign patents specified in your 
“question. In fact, 1 find very decided differences be- 
“tween the process of the American patent, on the one 
‘‘ hand, and the processes of the foreign patents, on the 
‘“‘ other. | 

« Such comparisons as I may draw between the Mége 
“ foreign patents and the American patent (Re-issue No. 
“ 10,137) are based not only upon the wording of the 
‘‘ patents and upon my general and special specific knowl- 
‘‘edge, but also upon my personal observation of the re- 
“sults of each of the processes as carried out under my 
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‘*‘ personal supervision at the factory of the Commercial 
‘ Manufacturing Company at Brighton, in conjunction 
“ with Professors Morton and Wheeler. By examination 
“of the foreign patents (meaning Bavarian, Austrian, 
‘French and English), I find that the first sections of the 
“ patents are substantially identical. The first section of 
“the foreign patents, headed ‘Complete Washing,’ I 
“find to be a simple description of a method for 
“<thoroughly freeing the fat from all objectionable 
‘‘material prior to the second step, that of artificial 
“digestion.” The following quotation, from the En- 
“glish patent, which says that ‘this is obtained by 
‘‘reducing or crushing the fresh suet under a shower 
‘of fresh water which falls between two rollers at the 
“ same time the fat, which, divided by the water and the 
“ pressure, falls into a vessel in which the washing is 
“completed by a stream of water,’ plainly indicates to 
“my mind that the only object to be accomplished by 
“this first section is that of complete washing. The 
‘“‘ necessities for this thorough washing are to my mind the 
“following: First, in view of the long time which the 
“fatty matter, according to the carrying out of the pro- 
“cess, must be exposed at the temperature of the animal 
“ body to the action of a large quantity of artificial gastric 
“ juice, it is evidently necessary that all traces of blood or 
‘«‘ adhering muscle tissue should be removed as far as pos- 
“ sible, since, as is well known, such substances are ex- 
“ ceedingly prone to decay, especially at the body temper- 
“ature, and thus give rise to deleterious and even offen- 
“ sive products which might materially affect the charac- 
“ter of any fatty product obtained. For such complete 
« washing it is self-evident that a crushing or dividing of 
«some kind is absolutely necessary, but that anything 
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¢ other than a coarse crushing is intended, is to my mind 
“ wholly improbable. That this reducing or crushing of 
“ the fat called for in the foreign patents was intended to 
“ be of a totally different kind from that specified in the 
«+ American patent, which calls for a complete crushing 
‘¢ with complete bruising of all the cells, is evident to my 
“ mind from the statement in the latter portion of the first 
“ section of the foreign patents, in which it is stated that 
‘ the subdivided fat ¢‘ falls thence into a tank, where a cur- 
*¢ «rent of cold water completes the washing.’ Now it is 
‘a fact well understood by persons familiar with the 
‘*‘ behavior of finely divided fat, such as would be obtained 
“ in the carrying out of the section of the American pat- 
“ent, where the fat cells are completely bruised, that 
“ when mixed with water, especially with water in mo- 
“ tion, finely divided fat is known to form an emulsion 
“ with the water, which would interfere very materially 
‘‘ with its further separation; in view of this fact, it ap- 
“ pears to me wholly improbable that the inventor in the 
“ first section of the foreign patents intended to specify 
“ anything other than such a coarse crushing as would 
‘¢ be deemed suitable for the complete washing of the fat. 
‘It appears to me, moreover, that in the second section 
‘of the American patent we have evidence of an im- 
‘‘ provement in the method of crushing the fat, designed 
“ not to aid the washing of the fatty material, but rather 
‘¢ to favor liberation of the fat globules from the surround- 
“ing membrane. In other words, in view of the rapid 
‘‘ working which seems to be characteristic of the Ameri- 
‘“‘ can patent, there no longer exists the necessity for such 
‘a thorough and complete washing as was necessary in 
“ the foreign patents, and therefore, to my mind, the com- 
“ plete crushing with complete bruising of all the cells, 
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‘¢ can have no other significance than a mechanical libera- 
‘tion of the fatty matter from the connective tissue, and 
“ from the cell-wall by which it is naturally surrounded. 

«In other words, there is, to my mind, so far as the 
“ separation of the fatty matter is concerned, a substantial 
“equivalency between the complete crushing of the 
« American patent and the coarse crushing coupled with 
“the action of the digestive mixture in the foreign 
** patents. 

“ Referring now to the second sectioa of the foreign pat- 
“ ents, namely, that of artificial digestion, and comparing 
“ it with the third section of the American patent, I find 
“at once very decided differences, both in the nature 
“ of the processes specified and in the character of the 
‘“‘ products obtained. In only one of the foreign patents, 
“ namely, the Bavarian, do I find any definite statement of 
“ the proportion of artificial gastric juice to be employed. 
«In this one instance I find the following exact statement 
“ as an alternative: ‘or to one thousand kilos of fat 300 
“ kilos of water, one kilo bicarbonate of soda and two 
“ stomachs.’ This mixture, while an utterly preposterous 
‘‘ one, so far as any digestive action is concerned, owing 
“to the fact that the active ferment contained in the 
‘¢ stomachs is wholly inactive, and even destroyed in the 
“ alkaline fluid, still gives us a definite statement of the 
‘“‘ percentage amount of water to be employed in propor- 
“ tion to the fatty tissue; or, in other words, that the in- 
“ yventor considered at least thirty per cent. of fluid to be 
“ necessary for the proper carrying out of this digestion. 

«If, however, the process of artificial digestion be car- 
“ried out as specified in every other instance in the for- 
“eign patents, namely, adding sufficient gastric juice 
“(made from the stomach of a pig or sheep in acidulated 
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*‘ water), ‘to the fat to the extent of immersing it com- 
“ pletely,’ it will be necessary to employ, as I have found 
“by direct experiment in two instances, sixty-four to 
“sixty-seven per cent. of such fluid. 

‘‘ Following the description of the foreign patents still 
‘‘ further, I find it specified that the mixture of fatty matter 
‘‘and artificial gastric juice is to be ‘ kept at the tempera- 
‘ture of the animal body, until the fat appears in a clear 
“Jayer on the surface.’ Comparing, now, the first portion 
“of the third section in the American patent, I find, in 
“ which it specified that two liters of the artificial diges- 
“tive mixture are necessary for one hundred kilogrammes 
“of fatty matter; or, in other words, two per cent. of the 
“ digestive mixture. This proportion of digestive mix- 
“ture, compared with the foregoing statements, concern- 
‘sing the foreign patents, indicate to my mind very plainly, 
“ at least two decided differences, which anpear to me to 
“constitute a very decided improvement in the American 
“patent. In the first place, it is a point well understood 
“in physiological chemistry, that the action of water or 
“weakly acid fluids at the temperature of the animal 
“ body, tends to convert all aqueous matter of connective 
“tissue into a body or bodies akin to glue or gelatine. 
“ Thus, in following out the specifications of the foreign 
“ patents, where the fatty matter, with its admixture of 
“ fibrous tissue is exposed to the action of such a large 
“ quantity (from thirty to sixty-seven per cent.) of fluid at 
* about 100° Fahrenheit, I should expect to have developed 
“and retained by the fatty matter deleterious products, 
‘thus rendering the latter exceedingly objectionable for 
‘“‘ any delicate use. Moreover, from my general knowledge 
‘“‘ of the fatty bodies, [ should hardly expect to find the 
“fatty matter liberated from its surrounding tissue by the 
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“action of the artificial gastric juice, to take on the ap- 
“ pearance called for in the foreign patents, when heated 
“only at the temperature of the animal body, which as is 
“explicitly stated by the foreign patents, is the tempera- 
“ture to be employed. 

« My opinion, on both of these two points, has been fully 
‘‘ substantiated by the results of the experiments carried 
“ out at the manufactory in Brighton, in attempting to fol- 
“low the description of the foreign patents. 

‘Thus, in the two experiments with one hundred and 
“ten pounds of coarsely divided fat, in each case mixed 
‘with sixty-four and sixty-seven per cent. of an artificial 
“gastric juice, respectively, the mixtures were heated 
“continuously at the temperature of the animal body, in 
“ one instance for eighteen hours, and in the other from 
“twelve to thirteen hours, without obtaining in either 
“case any evidence whatever of a clear or limpid oil ap- 
‘“‘ pearing as a clear layer on the surface. 

« The gastric juice employed was of standard strength, 
‘‘ containing nearly two-tenths per cent. of hydrochloric 
“acid, and prepared from the mucous membrane of a 
“pig’s stomach. That the juice in question was exceed- 
“ingly active and well adapted to the purpose, I proved 
“by testing the digestive action of the fluid on a quantity 
“ of well washed blood fibrine. Consequently the failure 
“to obtain a clear and limpid fat, as called for in the 
“ foreign patents, could not be due to the lack of suitable 
“artificial gastric juice. In fact, the appearance of the 
“fatty matter in these two experiments showed plainly 
“ that the gastric juice had effected the purpose for which 
“it was probably intended; the connective tissue ap- 
“peared wholly removed; the membranous covering of 
“ the fat cells cellsappeared wholly dissolved; the fat itself 


64 


« floated on the top of the mixture as a thick pasty mass, 
‘in what I should consider a semi-molten condition, but 
‘without any approach whatever to the appearance of a 
“clear, limpid layer. 

“Furthermore, at the end of this time, the fatty mass 
“ had no taste or odor resembling that of molten butter. 
« On the contrary, there was distinctly perceptible a semi- 
“glue like, meat like odor and taste, such as I should 
“expect might be formed from the long continued heating 
“at the temperature of the animal body with such a 
“ quantity of fluid. 

“ The only action which I can conceive the gastric juice 
“to have, as employed in the foreign patents, is simply to 
«aid the liberation of the fat which was scarcely if at all 
“affected by the coarse crushing, inasmuch as it is a 
* point well understood by physiological chemists that the 
“ yastric juice itself has no specific action whatever on 
“the contents of the fatty globules. In this sense, then, I 
“ cannot but consider that the digestion with artificial gas- 
“ tric juice called for in the foreign patents, has for its sole 
“aim the simple liberation of the contents of the fat glob- 
“ules, and since this can be accomplished in the coarsely 
“‘ crushed fat only by the aid of an active gastric juice in 
“large quantity and by long continued action. Therefore, 
‘“‘ any mechanical process which could accomplish the same 
“ purpose without the admixture of fluids liable to produce 
“any deleterious results, would constitute an ‘im portant 
“improvement, and would, at the same time, so far as the 
“ final result is concerned, be a substantial equivalent; and 
“this, to my mind, constitutes one of the important im- 
‘‘ provements of the American patent, in which the action 
‘‘ of the artificial digestive mixture is reduced to a minimum 
‘and occupies an exceedingly subordinate position, owing 
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“to the more complete mechanical liberation of the con- 
“tents of the fatty globules. 

« That this is the case is evident when we compare the 
“two per cent. of the digestive mixture employed in the 
«“ American patent, with the thirty to sixty-seven per cent. 


‘“‘ remember, that in place of the active acidulated water 
“called for in the foreign patents, we have substituted in 
“the American the much less active bi-phosphate of lime. 
“In the later half of the third section of the American 
“ patent I find what constitutes, in my opinion, one of the 
“important improvements of the American patent, and 
“which, taken in conjunction with the small amount of 
“digestive mixture employed, namely, two per cent., 
‘‘admits of the successful obtaining of a clear and limpid 
“fatty product, free from the deleterious matter which 
“must necessarily be characteristic of the product ob- 
“tained by following out the foreign patents. 

« Thus, in the third paragraph of the American patent 
“ referred to, after having described the melting of the fat 
“by means of an artificial digestion, so that the heat does 
“not exceed 103° Fahrenheit, I find it stated the slowly 
“raised the temperature to about 103° Fahrenheit so that 
“the matter shall completely separate.’ According to my 
‘opinion, based on the wording of the patent, and on my 
“experience in carrying out the process, the inventor in- 
“ tended to convey the impression that, having crushed the 
“ fat so as to completely bruise all the cells, thereby liber- 
“ating, to a great extent, the contents of the fatty glob- 
“ules, and then having melted the fatty matter in the small 
“ quantities of weak digestive mixture at the temperature 
“ of the animal body, namely, at a temperature not to ex- 
“ceed 103° Fahrenheit, he then slowly raised the temper- 
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‘ature until the fatty matter completely separated as a 
“limpid layer; the whole process consistent with the ob- 
“taining of the desired result to be carried out, at a tem- 
“ perature as near as possible to 103° Fahrenheit. 

«An experiment carried out at the manufactory in 
‘Brighton with two hundred and forty pounds of fatty 
“ matter, yielded, as a result, at 120° Fahrenheit, a clear 
“oily like layer, without taste of tallow or crude fat, 
“without the objectionable features noticed in the semi- 
‘¢ molten fat obtained by the foreign patents; in fact, with 
‘all of the physical properties of molten butter. 

“ Before leaving this discussion of this section of the 
« American patent, I find in the description itself still other 
‘evidence, in my opinion, that the complete crushing called 
“for in the American patent was intended to supplement 
“the action of the artificial gastric juice of the foreign 
“patents. At the end of the third section of the Ameri- 
“ can patent is the sentence: ‘ The separation is well made 
‘and the organized tissues which do deposit are not 
“altered.” To my mind there are two possible interpreta- 
“tions of this sentence; one is, that Mége intended to 
“convey the impression that the organized tissues so de- 
“posited are not putrid or decomposed, which examina- 
“tion would appear to my mind wholly useless and un- 
“called for, especially in view of the fact that he has pre- 
‘viously stated that by his improved method of complete 
‘crushing, he obtains rapid work. The only explanation, 
‘‘ therefore, that seems to my mind at all tenable, is that 
“by the American improved process the complete crush- 
‘ing has so far supplemented the use of the artificial 
“ gastric juice that but little, if any, peptonizing action 
“takes place as far as the organized tissues are concerned, 
‘cand therefore they settle out wholly unaltered at the end 
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“of the rendering. Such an opinion as this might seem 


“to involve a selective action on the part of the weak 


“digestive mixture; this, however, in my opinion, is but 
“partly true. I consider that by the process of complete 
‘crushing a large number, at least, of the fatty globules 
‘‘ are ruptured and the fatty matter liberated ; those, how- 
“ever, which are not, owing to the extreme thinness of 
“their limiting membrane, are easily affected by the diges- 
“tive mixture, and inasmuch as the fatty matter has been 
“so thoroughly pulverized by the grinding action, large 
*‘ masses of cells are not to be considered as existing. It 
‘‘ appears to me, therefore, quite possible that the thin- 
“ walled membrane surrounding the unbroken fat glob- 
“ules, might be sufficiently dissolved to admit of the liber- 
“ation of their contents without the more compact and 
‘fibrous connective tissue which exists more in the shape 
* of bundles and trabeculae, being but little, if any, affected 
“by the weak digestive mixture specified in the Ameri- 
“can patent. 

‘‘ Referring now to the third section of the foreign pat- 
‘ents, namely, that of cooling in the Bavarian patent, or 
“of pressure in the English and Austrian patents, I find 
“it specified that ‘the fluid fat (I quote the Bavarian) is 
‘«‘ poured into vessels which have an opening at the bottom, 
‘and contain a layer of tepid water. They are covered, 
‘and when crystallization has occurred in consequence of 
* cooling, the water is drawn off through the opening, the 
‘‘ vessel is inverted and the cake is allowed to fall on a 
‘table.’ This I find to be the substantial method of op- 
“ eration in all of the foreign patents. 

« As I understand it, therefore, it is the aim of the for- 
‘‘eign patents to obtain a complete solidfication of such 
‘‘ fatty products as may have been obtained in sections one 
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“and two. That entire solidification is intended is plainly 
‘evident from the statement that ‘the cake is allowed to 
“ fallon the table.’ This is still further evident from the 
« fourth section of the Bavarian patent, or the latter half 
‘‘ of the third section of the other foreign patents, in which 
“it is stated (I quote the Bavarian) that ‘the cooled fat 
‘is cut into slices about one inch thick.’ In the other 
“foreign patents the statement is practically the same, 
“except that the fat is ‘ cut into pieces about half an inch 
“ thick.’ 

‘¢ Comparing now the fourth section of the American 
“ patent, called ‘ Crystallization in a Mass,’ I find a very 
“ decided difference in the method of procedure, which to 
‘‘my mind would tend most decidedly to alter the charac- 
‘ter of the ultimate product. 

‘Thus it is stated in the American patent, section 4: 
“¢ He contrived for this purpose the following method 
“which produced a very perfect separation, and is as fol- 
‘‘lows: He rendered the molten fat in a vessel, which 
‘must be sufficient for containing it. This vessel is 
“placed in a wash-tub of strong wood, which serves as a 
‘ water-bath. In this wash-tub he put water at a tem- 
“perature of 86° F. for the soft fat proceeding from the 
“ slaughter houses, and 98° F. for the harder fats, such as 
‘“ mutton fat. Afterward the wash-tubs are covered, and 
‘after a certain time, more or less long according to the 
“ fats, stearine is deposited in the form of teats at the mid- 
‘‘dle of the oleomargaric liquid.’ 

« This, as I understand it, is a plain and definite state- 
‘¢ ment to the effect that a crystallization of the stearine is 
‘intended at a temperature well defined, namely, 86° F., 
“or thereabouts, while the oleomargarine remains as a 
*Jiquid oil. 
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« Contrasted then with the foreign patents, the two pro- 
“cesses are exceedingly unlike; the one, namely the for- 
“eign, calls for a complete solidification of both the stea- 
‘rine and the oleomargarine, while the American patent 
“ distinctly specifies a crystallization of the stearine from 
“the liquid (italics are mine) oleomargarine oil, and this 
“IT consider as a very essential improvement when taken 
“in conjunction with the next step in the process. Con- 
“ tinuing our comparison of the foreign and American 
“ patents, I find it further stated in section 3 of the English 
“ patent, referring to the pieces half an inch thick cut 
“from the solid cake obtained in the solidification of the 
“fatty product, ‘ these pieces are wrapped in cloth and put 
“in a press between hot plates.’ Further, in the Bava- 
“ rian patent, I find a similar statement as follows, refer- 
“ring to the slices of fat ‘and put into a. cloth between 
“hot plates of a press. The portion which runs off is a 
‘¢ mixture of margarine and olein, resembling lard in com- 
‘‘ position, and of about the taste of fresh butter; it melts 
‘‘in the mouth like butter, and does not stick to the pal- 
“ate like beef fat; the solid residue taken from the cloth 
“is good stearine.’ These two quotations, which plainly 
‘indicate the character of the process employed in the 
“ foreign patents for the separation of the oleomarygar ine 
* oil from the stearine, are to my mind wholly inconsistent 
“ with the obtaining of a product free from that amount 
“of stearine necessary to render it at all palatable, or 
“‘ adapted to the delicate purposes for which oleomarga- 
“ rine is used. 

‘¢ This opinion I base in part upon my general knowl- 
“ edge obtained by experimental work in the laboratory 
‘“ of the behavior of the various fats when exposed to 
“ different degrees of heat. 
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“It appears to me wholly impracticable to obtain an 
‘“ oleomargarine oil free from that amount of stearine 
“‘ necessary to remove the character of tallow, by carrying 
‘‘ out the processes specified in the sections of the foreign 
“‘ patents ‘cooling’ and ‘pressure,’ since in my opinion 
“any attempt to express a liquid oil from a solid cake 
‘* composed of an intimate mixture of stearine and oleo- 
‘‘ margarine by pressure between hot plates would be 
“ followed by an unequal liquefaction; or, in other words, 
“in my opinion the outside portions of the cake, that is, 
“those most closely in contact with the heated plates, 
‘¢ would be entirely melted, and thus any exact separation 
‘© of stearine from the oleomargarine could hardly be 
“‘ effected. 

“ One of two things would certainly follow, dependent 
“upon the temperature employed—either a small yield 
‘of so-called oil would be obtained, representing that 
“‘ portion obtained by the melting of the outer portions of 
“ the cake, or else a large yield, as when a higher tem- 
‘‘ perature is employed for a more complete melting of 
“the cake. In both cases, however, the resulting prod- 
“uct would, in my opinion, necessarily contain such an 
* amount of stearine as would render it unpalatable as an 


* article of food. 

* Theoretically, it might perhaps be considered that 
*¢ the oleomargarine, with its lower melting point, might 
‘*‘ be pressed out, leaving the stearine behind as a solid 
“ mass; but in this connection it must be remembered 
“that the oleomargarine and stearine according’ to the 
*“‘ specification of the foreign patents, are intimately mixed 
‘*: both in a solid condition, and thus any attempt to remove 
“ the more easily melting oleomargarine must necessarily 
*‘ be followed by the melting of a certain amount of the 
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“ stearine, more or less, according to the temperature, 
‘‘ which cannot but render the oil unfit for the purpose 
“ for which it was intended. That this opinion is a con- 
“‘ sistent one, is plainly indicated by the following experi- 
“ ments tried by myself in conjunction with Professors 
“ Morton and Wheeler. A quantity of recently rendered 
“ oil was allowed to stand in a so-called seeding can until 
“ the oil contained in it was in the condition of a solid 
* cake, namely, the condition called for in the foreiga 
“ patents. 

«“ The seeding can was then inverted, and the mass 
“ allowed to fall into a large box; that it was in the con- 
“ dition called for by the foreign patents is evident from 
“the fact that it preserved its form, appearing like a 
“ cheese or a cake of hard butter. I marked upon its 
“ upper surface, with the aid of a rule, divisions half an 
“ inch in width; with this as a guide, slices half an inch 
“or more thick were cut. These were wrapped up in 
*‘ cloths and placed in a press upon and between warm 
“ plates. 

« The plates had been previously immersed in water, 
“having a temperature of 125° F. Before pressure 
* could be applied, however, the radiation of the heat was 
“such that the temperature of the plates could, in my 
“ opinion, hardly have reached a temperature of 90° F.. 

“‘ In this experiment, however, even at this temperature 
“ in which the plates could hardly according to the usual 
“ interpretation of the word be termed warm, since it 
“ must be remembered that we form average estimate of 
“ temperature by the touch, and that the body tempera- 
“ture is about 1oo® F. In this experiment I say 
«the character of the resulting oil was such as to plainly 
“indicate even at this temperature the effect of the 
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« slightly warmed plates. The percentage of oil obtained 
“was eighty-three and four-tenths per cent., the per- 
“centage of stearine sixteen and six-tenths per cent., 
“being from two to three per cent. less stearine and 
‘more of oil, than was obtained by another of our ex- 
“ periments with plates at the temperature of the room, 
“ which latter result agrees substantially with the general 
“average of the results obtained at the Commerical 
“manufacturing establishment in Brighton, as was evi- 
“ denced by their book of averages shown me by the super- 
“intendent. The most striking evidence, however, of the 
“effect of the warm plates was the character of the re- 
“sulting oil as mentioned above. That it contained a 
“larger percentage of stearine than usual, was evidenced 
“by the fact that as the oil flowed out between the warm 
“plates and fell upon the cooler ones, it would impart, 
‘‘ solidify and to the palate gave evidence of the stearine. 
‘ Another experiment similarly conducted gave a like re- 
“sult namely, sixteen and ecight-tenths per cent. stearine, 
“and eighty-three and two-tenths per cent. of oil. A third 
“experiment similar to the preceding in every respect, 
“except that the iron plates had been previously immersed 
“in water, heated to a temperature of 155° F., gave a 
“still more striking illustration of the influence of tem- 
“ perature on the resulting product. In this instance, in 
“which in my opinion the plates at the time of pressure 
“ must have had a temperature of from 100° F. to 110% 
«: F., there remained in the press at the end of the opera- 
“tion but five and twenty-six hundredths per cent. of the 
“ stearine, while ninety-four and seventy-four hundredths 
“per cent. of the fatty matter had been removed. This 
“ product which would represent according to the specifi- 
“cations of the foreign patents, the oleomargarine oil, 
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“had tothe palate a decidedly granular character and 
“ gave still other evidence of the presence oi a large per- 
“centage of stearine by the fact that this so-called oil 
“solidified at a temperature of ninety-five degrees, while 
“oil previously made was still fluid at 91° F., the tem- 
“ perature of the room being 89° F. 

“ These experiments plainly uphold me, to my mind, in 
“the belief already expressed that the combination of en- 
“tire solidification followed by pressure between hot 
“ plates, is an impracticable method for the obtaining of 
“an oleomargarine oil suitable in any respect for delicate 
“ uses. 

“(In the second experiment above quoted I omitted to 
“mention that the slices cut from the cooled cake were 
“not made with so great degree of care as to thickness, 
*‘ being from half an inch to an inch or more thick). 

‘Moreover, to my mind, either one.of the two meth- 
“ods, namely, that of complete solidification or pressure 
* between hot plates introduces a very decided obstacle in 
“the obtaining of an oleomargarine oil, suitable for deli- 
“ cate purposes on a commercial scale. It is, therefore, in 
“ my opinion, very plainly evident that section four of the 
« American patent, namely, ‘ Crystallization in a mass’ 
“constitutes a very decided improvement in the Ameri- 
“can patent as compared with the foreign, and taken in 
“conjunction with section fifth of the American patent, 
“ together with the American patent, a workable process 
‘and one capable of yielding a final result devoid of the 
“taste of fat and free from the objectionable excess of 
“stearine, which to my mind must necessarily be charac- 
“‘ teristic of the final result of the foreign patents. 


“In section five of the American patent I find it stated: 
«¢He caused the mixture of stearine and oleomargarine to 
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“flow iato a centrifugal machine, called ‘Hydro Extrac- 
“tor;’ the greasy liquid passes through the cloth and the 
“ stearine is collected, when all the liquid is passed he put 
“the machine in motion and the crystals of stearine are 
“entirely exhausted without the auxiliary of the presses. 
«However, during certain seasons there are animals 
“ which produce crystals of stearine soft enough for ren- 
“dering necessary the stroke of the press as a last opera- 
“ tion.’ | 

“ Now it is a well known fact, that a centrifugal ma- 
“chine and a press accomplish the same result, and that 
‘the one may be used for the other according as the one 
‘‘or the other may be more convenient. This in my own 
‘“‘experience in the laboratory, the separation of hemo- 
“ globin crystals, for example, of the blood are separated 
“from the plasma or cerum by either a centrifugal or 
“ press, so that to my mind the one is the equivalent of 
‘«‘ the other. ae 

‘If now we compare the fourth and fifth sections of 
‘¢the American patent, namely, crystallization of the stear- 
“ine from the liquid oil, and then separation of the latter 
“by either centrifugal or press at about the temperature 
“of crystallization, namely, 86° Fahrenheit; I consider 
“it, both on theoretical grounds and as a result of actual 
“experiment, a very decided improvement in the charac- 
‘ter of the product obtained, and in the nature of the 
‘‘ process in every respect different from the product and 
“ process of the foreign patents. _ 

« An experiment to demonstrate fully the working of the 
“fourth and fifth sections of the process of the American 
“ patent, and the character of the resulting product was 


“tried at the manufactory in Brighton in conjunction with 


«“ Professors Morton and Wheeler. The rendered oil was 


~~ 
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“drawn off from the setting kettle into a seeding can at a 
“temperature of 132 and five-tenths degrees F. It was 
“then placed at once in a room and left all night under 
“ the care of a watchman, which room was ordered to be 
‘kept at a temperature of from 84° to 86° F. On the 


' “next morning I personally took charge of the room in 


“which the can stood and saw that the room during the 
‘entire day was kept at a temperature of from 84° 
“to 86° F. The following data give evidence of the 
‘care which was taken and also of the slight variations 
‘‘in the temperature of the room: 


TIME. , TEMPERATURE. 
“8:10 A. M. 86° iF. 
“8:30 « 86° « 
8:45 66 85.5° 66 
“9 66 85.5° rT 
“gi10 “ -85.5° “« 
“9:20 “ 85.5° “ 
“9:30 “ 85.6° « 
“94s « 85.8° « 
“10 85.89 « 
“1O:10 “ 85.8° « 
“10:20 “ 85.8° « 
“10:30 “ 85.8° « 
“rr:4o “€ 85.5° “ 
12:20 P. M. 85.2° « 
“T:10 “ 85.0° « 
“2:40 “ 86.0° « 
“gg « 86.0° « 


“ Standing at this temperature undisturbed, a fine crys- 
“tallization of the stearine tuok place, while the oleo- 
‘¢ margarine remained as an oil liquid. When crystalli- 
“ zation of the stearine was deemed complete, the entire 
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mass was stirred up with a paddle, the mixture of fats 
having the appearance of a thin mush, showing in this 
respect a very decided difference from the entire solidi- 
fication of the foreign patents. 

‘ This semi-fluid mixture of stearine crystals and oleo- 
margarine oil was taken up in a scoop ladle, small por- 
tions at a time placed upon cloths, which were in small 
boxes to receive it, since the fatty matter was too fluid 
to have any form of its own, then wrapped in the cloths 
placed upon the plates of the press and subjected to a 
pressure of three hundred and sixty-five tons to the 
square inch. 

« Carrying out this experiment in the manner described, 
we obtained eighty and one-half per cent. of oil while 
nineteen and one-half per cent. of stearine remained, 
being retained in the form of a white cake in the cloths 


‘ between the iron plates of the press. 


« The oil so obtained was free from all objectionable 
features, being devoid of all odors or tastes character- 
istic of the greasy fats, and was in all respects, so far as 
could be observed, similar in its character to molten 
butter. 

« Having now compared those sections of the American 
patent which have to do with the preparation of the 
oleomargarine oil with the corresponding sections of the 
foreign patents, I now state, that the process specified 
in the above five sections of the American patent differs 
most decidedly in its nature from the process contained 
in the foreign patents, and that the resulting product, 
namely, the oleomargarine oil, obtained by the American 
patent, is totally different in character from the product 
obtained by the use of the foreign patents. 

“ This difference in the nature of the process I find to 
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“ apply not only to the process in its entirety, but also to ~ 
“ the individual steps of the, process, as follows: The first 
“ section of the foreign patents I find to be designed solely 
“ for the complete washing of the fat, while the corre- 
‘“‘ sponding section of ‘the American patent, that is, the 
“ second, I find to be designed for the mechanical libera- 
«tion of the contents of the fatty globules. The second 
‘“‘ section of the foreign patents I find to be designed for 
“ the liberation and melting of the contents of the fatty 
“globules, while the corresponding section of the foreiga 
‘¢ patents, that is, the first part of the third, I find tuo be 
“designed for the liberation of the contents of such of 
“ the fatty globules as have not already been broken by 
“ the complete bruising, of section two, and further, for 
‘the melting of such liberated fatty matter, but the lat- 
“ ter under such condition (already specified) as materi- 
‘‘ally modifies the character. of the resulting product. 
« The latter half of the third section of the American 
‘‘ patent I find to be designed for the complete separation 
‘of the fatty matter as a perfectly limpid liquid, a pro- 
“ cess wholly wanting in the corresponding section of the 
“ foreign patents. The fourth section of the American 
« patent I find to be like the latter half of the third sec- 
“ tion—a_ substantial addition to the foreign patents, 
‘‘ which, in part, tends to give to the product of this 
«“ American patent its peculiar properties. The fifth sec- 
“tion of the American patent, constituting the last in the 
“‘ preparation of the oleomargarine oil, I find, likewise, to 
“ be decidedly different from the corresponding section 
“of the foreign patents, the pressing with hot plates, 
‘“‘ characteristic of the latter, being decidedly deleterious.” 
(Rec., 283-294.) 
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Tue Tuirp STEP OF THE MEGE AMERICAN PATENT NOT 
A * PHYSIOLOGICAL PROCEss.” 


It will be remembered that Prof. Barker, in answer to 
question 5, stated that the third step of Mege was a 
“ physiological process,” and in such step resided all that 
there was to the Mege invention. 


The question of the character of the process of the 
third step of the Mege American patent was presented 
to Prof. Chittenden; his peculiar branch of study being, 
and his chair of professorship in the Yale University re- 
lating, particularly to physiological chemistry. 

| Professor Chittenden took up this assertion of Prof. 

' Barker and contravened it, giving his judgment that the 
process of the third step of Mege was purely chemical 4 

and mechanical, and not in anywise a “ physiological pro- 

cess.” The entire testimony of Prof. Chittenden on this 

point being quoted, viz.: 


‘In my opinion the process of Mege for treating ani- 
| “ mal fats, in order to obtain oleomargarine oil as specified 
| ‘‘in the first five sections of the American patent, re-issue 
| “No. 10,137, can in no sense of the word be termed 
| ‘‘a physiological process; neither is it to my mind essen- 
“tially a digestive process; it certainly cannot be con- 
“sidered by any unbiased person familiar with the indi- 
“vidual steps of the process, who has witnessed the 
: “ manufacture of the product on a commercial scale, and ; 
| “ examined the results of each step, that the third section 
| “of the American patent, namely, that of ‘ Concentrated 
«‘ Digestion’ is the main feature of the process, or that the 
| ! “ other steps are merely collateral. While Mege in the 
“first part of his specification, states that his invention is 
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“the result of physiological investigations, it does not 
“ necessarily follow that the process specified in his pat- 
“ent is a physiological process. If we analyze the first 
“five sections of the American patent, we do not find 
“that in obtaining the oleomargarine oil, the third 
“section above suggests anything akin to a physiological 
“ process. It is a point, however, well understood among 
“students of physiological chemistry, that a physiological 
‘“‘ process is a process incidental to and characteristic of 
“a living organism under normal conditions. A phys- 
“iological process is, to my mind, inseparably connected 
* with life, and without life,the process is no longer phys- 
“jological. Webster, in his dictionary, defines physiolog- 
‘sical as ‘ pertaining to physiology, relating to the science 
“of the properties and functions of living beings.’ 
4 « Worcester, in his dictionary, defines physiology as 
| “¢the science of life or the phenomena of living bodies.’ 
« While the Imperial dictionary, the standard authority of 
“Great Britain, defines physiological ‘as pertaining to. 
“ physiology,’ and the latter as ‘that science which has 
“for its aim the study and elucidation of the action and 
“process incidental to and characteristic of the living 
“state, whether in plants or animals.’ It is difficult, 
“ therefore, to see how in the light of these definitions, a 
“ digestion carried on in an ironkettle, and with a digestive 
“mixture prepared from the dead stomach of a pig or 
‘sheep, can be termed a physiological process. Further, 
“it is to be noticed that the gastric juice called for in the 
P « American patent is prepared not by the aid of a dilute 
“hydrochloric acid solution, as is customary when -it is 
“desired to prepare an artificial gastric juice as similar 
“to the one occurring in the body as possible, but instead, 
“ with the aid of bi-phosphate of lime, making thereby a 
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“ mixture which, while possessed of peptonizing power, 
‘and without doubt better adapted to the purpose Mege 
“ had in view, still does not accord as closely in composi- 
“tion with the natural digestive mixture as when prepared 
“with the above mentioned acid. In addition, the di- 
“ gestive mixture specified in the American patent does 
* not, so far as I know, accord in composition with any di- 
‘gestive mixture occurring in nature. If any further 
“data be required to strengthen my opinion, that the 
‘process in question is not a physiological one, but a 
“ purely chemical one, we have the statements of Profes- 
‘sor Maly in Herman’s Handbook der Physiologie (a 
“book of the highest standing, published in Germany in 
“ 1883), 5th volume, page 37, to the effect, as I translate 
“it, ‘gastric digestion is a purely chemical process, which 
“can succeed also outside of the organism in a vessel of 
“ quite a different character, and even more completely than 
in the living stomach on account of the lack of time in the 
“latter case; there being in the case of human beings and 
‘carnivorous animals, no noticeable mechanical act of diges- 
“ tion, that is, no noticeable work of trituration.’ Further, A. 
«“ Meyer, a well known investigator on the subject of fer- 
‘¢ mentation, as quoted by Dr. Ewald, lecturer in the Royal 
“ University of Berlin, on page 8 of his lectures on diges- 
“tion, says ‘ that a number of chemical processes, not ex- 
“plicable according to the rule of affinities,,owe their 
‘occurrence to the presence of certain matter which is 
“not recognizably concerned in the reaction, and the 
‘‘ quality of which stands in inordinately small relation to 
“the magnitude of the chemical processes caused by it,’ 
“ meaning tlereby processes of fermentation such as occur 
“in the stomach and intestinal canal. Again, Dr. Ewald 
“himself, in his small book above cited, says (page 8): 
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“<« We may consider it a fact not quite universal, but yet 
‘‘ certain, so far as all fermentations in animal bodies are 
“concerned, that fermentations in the presence of water 
“and the ordinary body temperature gives rise to extens- 
‘ive chemical processes with the smallest quantity of fer- 
“‘ ment.’ (The italics in both above quotations are my own. ) 
«|, therefore, reiterate it as my opinion, that the process 
“ involved in the third section of the American patent is a 
‘‘ purely chemical process, in which the ferment, pepsin, 
“in the presence of the acid mixture resulting from the 
“ bi-phosphate of lime, acts upon the albuminous matter of 
«the connective tissue and of the membranous covering 
“ of the fat cells, converting it in part, at least, intosoluble 
‘‘ bodies, thereby assisting in the liberation of the fat, and 
«| hold that the above quotations support me in the view, 
“ that the above process is purely chemical and not phys- 
“ iological in its character.” 


In all candor, without prejudice and without clamor, we 
most respectfully submit, that the foregoing depositions 
of the distinguished scientists here presented, make cer- 
tain the fact that neither of the foreign patenis, exhibits of 
defendants, contain, intimate or suggest the process of 
the first five steps, or the resulting product therefrom, of 
the Mege American patent in suit; and that the decision 
of Judges Gresham and Blodgett finding otherwise, 1s 
manifest error. 


INHERENT EVIDENCE OF THE WORTHLESSNESS, PRACTI- 
CALLY AND COMMERCIALLY, OF EACH OF THE PRO- 
CESSES OF THE MEGE ForEIGN PATENTs. 


We desire further, in connection with this most all im- 
portant branch of the case, to earnestly call the attention 
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of your Honors to this pregnant and suggestive fact, viz: 
that there is not a sentence of proof in this record, to the 
end and effect, or suggestion, that either or any of the 
foreign patents were ever put to any practical test, or ob- 
tained any useful result whatever, or that they were any- 
thing more than lifeless paper patents, containing mere 
speculative theories, and as such do not represent any 
valuable invention. So worthless in fact were two of 
these patents, the Austrian and Bavarian, that they died 
within a year or two of their conception; and there ts no 
evidence thal a pound of any product was ever made under 
the supposed inventions or expositions of these foreign 
patents, or that the process for producing an alleged prod- 
uct was ever followed under either of said patents for a 
day’s duration of time. The value of such patents and 
their right bearing upon a valuable, real and practical 
invention, is surely a rightful subject for consideration. 

In the case of 77/ghman v. Proctor, 102 U.S., 707, 
where a number of foreign patents were introduced in 
evidence as containing the same invention as Tilghman, 
this Court states in deciding the weight to be given to 
such patents, viz: “ /¢ was not shown that this process 
“ was ever cailed into successful operation prior to Tilgh- 
“ man’s patent.” And upon page 712, still following the 
same line of reasoning and conclusion, state in referring 
to the Manicler 1826 patent: “ But we have no evidence 
‘‘ that the process was ever successful in practice. One 
‘of the defendant’s witnesses testifies, that he tried it, 
“and though he got some results, he adds this pregnant 
“ observation: ‘To transform all the fat in this way at 
“so low a temperature would have required many days.’ 
« #* * * Evidently therefore, this was an abandoned 
“ experiment, since we never hear any more of it from 
1826 down to the trial of this cause.” 
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Again in the case of Consolidated Valve Company v. 
Crosby Valve Company, 113 U. S., p. 179, this Court in- 
dicated the same line of conclusion and thus so expressed: 
* Richardson’s inventian brought to success what prior 
“inventors had assayed and partly accomplished. He 
“ used some things whic!) had been used before, but he 
“ added just that which was necessary to make the whole 
‘‘ a practically valuable and economical apparatus. The 
“fact that the known valves were not used, and the 
“ speedy and extensive adoption of Richardson’s valve, 
“ are facts in harmony with the evidence that his valve 
“ contains just what the prior valves lack, and go to sup- 
*‘ port the conclusion at which we have arrived on the 
“ question of novelty.” 


In the case of HZammerschlag v. Scamoni, 7 Fed. Rep., 
592, 593, the Court states: “ [t is quite clear from the 
“ history of the article made by the plaintiff's machine 
«and process, that the article was not capable of being 
“ made by any machine or mechanical process before 
‘made known. The article existed before, and was a 
“very desirable article, but it was made by hand, and 
“* was too expensive for yeneral use. * * ° 
« Making it cheaper and of better quality has caused it to 
“ be applied to many new cases,and /n fact created a new 
“ branch of industry.” 

“ The defense of foreign patents which are set up as 
* anticipations, may be met by showing their worthless- 


‘“ ness.” 


Harwood v. Mill River Woolen Mfg. Co., 
3 Fisher, 526. 
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DEFENDANTS DERNIER RESORT. 


After defendants had taken their sur-rebuttal testimony 
and the case closed, the defendants obtained leave, upon 
extensive affidavits filed, to put in certain testiinony re- 
lating to certain alleged experiments made by persons 
asserted to be practically familiar with oleomargarine and 
the process of its production. 


Defendants alleging that they could show practically 
that the experiments, opinions, and the conclusions of 
science testified to by complainants’ experts were in part 
erroneous and without justification in fact. This was 
permitted in‘ the court below, the court, however, con- 
ditioned therewith the right to reply on the part of the 
complainants and a limitation as to time. Defendants 
then called several witnesses to the alleged experi- 
ments made in their behalf, these experiments and the 
witnesses with one unimportant exception, being con- 
ducted and carried on in their own factory in Chicago 
and without the presence of parties other than such per- 
sons testifying. The parties giving such depositions are 
George Fitzmorris, Gilbert A. Peck, John FI. Fitzmorris, 
Thomas Whalen and John H. Hartog. The principal 
deposition given, however, and upon which defendants 
rely, is that of Mr. Gilbert A. Peck, the foreman of 
defendants, the others with the exception af Hartog, 
being simply workmen in special departments. The en- 
tire and sole point to these depositions is, to the effect that 
oleomargarine stock of soft fats can be seeded or gran- 
ulated at a point of temperature much below that ex- 
pressed in the Mege patent, viz.: at about 80° or 81° (C. 
Q. 88, 89, Rec., 432), and that such oleomargarine stock 
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so granulated or seeded can then be chilled or solidified 
so as to be cut into thin slices, and then have the oil and 
stearine separated by means of warm plates in a press as 
provided for in all the foreiga patents. Mr. Peck testi- 
fied that this can be done, and that he or his workmen by 
his direction did do it (pages 418-438 Rec.), there be- 
ing no difference between the steps taken by Peck in 
making these experiments, and the ordinary process of 
complainants and defendants, as shown by the stipulation 
and testimony, except that Peck professed to seed the 
eleomargarine stock at a much lower temperature than 
that provided for in the Mege patent, and then solidified 
it and separated the oil and stearine by pressure between 
warm plates, both of which operations complainants’ ex- 
perts had attempted, and which, from the standpoint of 
scientists accompanied with practical confirmation, tes- 
tified could not be done. : 


There are several reasons why the professed experi- 
ments related in the testimony of Mr. Peck should not 
weigh or be considered for a moment as a reliable con- 
troversion of the eminent gentlemen whose testimony has 
been heretofore given. Principally such reasons are: 


1st. Because Peck is of necessity a willing witness, and 
prejudiced in favor of defendants on account of his rela- 
tion with them. 


2d. Because Peck was formerly in the employ of these 
complainants (C. Q. 43, p. 423 Rec.), and evidently 
left the employ under circumstances which engendered 
his ill-will in relation thereto (C. Q. 50, Rec., 424), and 
was discharged from the employment of the complain- 
ants. (Q. 51, Rec., p. 424.) 
3d. Because he testified that under the above experi- 
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ments made by him sixty per cent. of pure oleomargarine 
was obtained by him from one solidified seeder, while the 
contents of the second seeder portion was not pressed, but 
put back in the kettle and remelted with the raw fat. (C. 
Q. 128, p. 436, Rec.) 

4th. Because, in the alleged experiments made by 
Peck, no such care or watch was taken or, such proceed- 
ings had as would prevent the tampering with the ma- 
terial; for example, the introduction of pure oleomargar- 
ine oil into the same, from which the stearine had been 
expressed. 

There are also several fatal admissions or statements in 
the deposition of Mr. Peck, which prove conclusively that 
the process, as used by him, and supposed to represent 
one at least of the steps of the foreign Mege patents, 
would not commercially admit of its employment in the 
production of oleomargarine oil. | 


1st. Because of the great length of time it takes to 
cool the product to solidification to be cut, and the diffi- 
culty of cutting the same. 

2d. Because of the impossibility of pressing but a 
small installment of such chilled product at a time. 

3d. Because it takes three hours to press ninety-one 
pounds of chilled stock, (C. Q. tor, p. 434, Rec.), and 
only between one and two hours to press thirteen to fif- 
teen hundred pounds of stock under the Mege American 
or defendant’s process, (C. Q. 129, 131, Rec., p. 436), 
and it never could be done (Davis’ Dep., Rec., p. 421, 
Q. 26). | 

4th. Because each of the foreign patents provides that 
the oleomargarine stock before the extraction of the 
stearine is to be run into vessels containing a layer of 
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water, to crystallize or seed; this practically would destroy 
the product, and is so stated by Peck, (C. Q. 111, page 
435, Rec.), and all of complainant’s practical witnesses 
testify that the slightest presence of water in the bottom 
of the crystallizer or seeder would destroy the product. 
The purest water in bottom of seeder will sour stock. 
(Q. 112 to115, Rec., page 435.) 

Mr. Peck also saw fit to go upon the stand after com- 
plainants had taken their practical testimuny in reply to 
the above, and testified substantially that he had made ex- 
periments in seeding oleomargarine stock at about 80°, 
and again chilling it to solidification so as to be cut into 
slices and then pressing such stock between hot or warm 
plates at temperatures ranging from 80° to 136° (Q. 48, 
page 494, Rec.), always producing its requisite quantity 
and quality of prime oleomargarine oil. 

We simply remark that nothing could better illustrate 
the recklessness, impudent and vicious disposition of this 
witness, than by the giving of this testimony, and that 
such testimony is so manifestly opposed to the entire re- 
cord as made by both complainants and defendants that 
we do not consider it entitled to any further notice by 
counsel or court. 


Mr. Fohn Hartog was also called by defendant. His 
testimony is alone to the effect that he is an inspector of 
oleomargarine and was present at defendants’ factory when 
the solidified stock was sliced up and pressed, and the result 
was prime oil. (Rec., 451, Q. 19.) Mr. Hartog was but 
twenty or twenty-one years old, and knew more then 
than he ever will again. (RKec., 450.) 
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CoMPLAINANT’S EXPERIMENTS—-PRACTICAL WITNESSES. 


Under the order of court complainants were permitted, 
and, as we understood the suggestion of the court, they 
were expected to also make practical tests by practical 
witnesses in reply to the depositions of Mr. Peck and his 
workmen; this was done somewhat at length, and the 
testimony so taken appears upon pages 302 to 365, com- 
plainant’s record. 

There were three sets of experiments made to meet 
the facts and conditions if possible set forth in the depo- 
sition of Mr. Peck; the first experiment was made at the 
factory of the National Dairy Company, Chicagy, Illinois, 
a licensee ot complainants; the second experiment at the 
factory of an oleomargarine company at New Haven, 
Connecticut, also a licensee of complainants; the third 
experiment being made at the factory of an oleomargar- 
ine company at Boston, another licensee of complainants. 
These three sets of experiments were made independrnt 
of each other, and without any understanding as to any 
desired uniformity of result. 


CHICAGO EXPERIMENTS. 


The experiments made at the Chicago factory was 
under the charge of Mr. Joel C. Rockwell, an old oleo- 
margarine manufacturer under the Mege patent in ques- 
tion, beginning in the year of its issuance, and probably 
no more competent person could be found for the experi- 
ments in question. Mr. Rockwell was assisted by Mr. 
James M. Davis, manager of the licensee corporation 
complainant, and long familiar with the production of 


oleomargarine. I shall not elaborate upon the testimony 
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of these witnesses, but shall state briefly the substance 
thereof with the identification reference thereto. 


Joel C. Rockwell testified that he first manufactured 
oleomargarine at New Haven in March, 1874, under the 
Mege patent, and has been more or less familiar with its 
manufacture ever since (Questions 2, 3 and §, p. 302, 
Rec.); that he has read the depositions of defendant’s 
witnesses Fitzmorris and Peck and understands the 
same, and that he followed exactly and precisely, in all 
material respects, the experiments delineated by those 
Witnesses, and kept memorandum of the same. Mr. Rock- 
well goes on to describe the different steps which he took, 
so that your Honors, if you so desire, can compare the 
same with the parallel steps taken by defendant’s wit- 
nesses as to the same matter, using substantially the same 
devices and the same surroundings as.used by Peck. Mr. 
Rockwell testifies that oleomargarine stock cannot be 
granulated or seeded so as to produce a practical and 
merchantable oleomargarine oil at the continuous temper- 
ature of 80° or 81°, this witness also testifying that oleo- 
margarine stock cannot be chilled so as to be cut up into 
slices and afterwards obtain therefrom a merchantable 
oleomargarine oil extracted by pressure between hot or 
warm plates. (Question 28, p. 307.) The witness also 
gives the resulting product of the experiments made by 
him, following the testimony of Fitzmorris and Peck, 
such resulting product always being a mixture of oil and 
stearine not fit for butter purposes, or a merchantable 
quality of oleomargarine. (Questions g and 14, pp. 
303-305, Rec.) Mr. Rockwell had the entire charge of 
these experiments, having the key to the room where they 
were conducted, and staying with and sleeping by the 
product in its various steps of preparation from the time 
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of the entrance of the fat into the kettle until the time of 
the last operation of the presses upon it. (Rec., 315; 
Questions 136 and 137.) 


Mr. Fames M. Davis assisted Mr. Rockwell in these 
experiments, and had full knowledge of the operations and 
the details, he was present nearly all the time and kept 
notes of the various steps taken, and was perfectly famil- 
iar with the depositions of Fitzmorris and Peck. (Rec., 
316.) Mr. Davis corroborates Mr. Rockwell in all ma- 
terial respects, giving in addition thereto the speed of the 
engine and power of the presses used, and acting upon 
the product, being the most powerful presses known to 
this industry. Mr. Davis testifies tothe impossibility of 
seeding or granulating oleomargarine stock at a tem- 
perature no higher than 80°, and afterwards obtain there- 
from a merchantable product of oleomargarine, also to 
the impossibility of obtaining a practical oil from oleomar- 
garine stock chilled to solidification and then pressed 
between hot or warm plates. (Rec., 320; questions 20 
and 21.) 


New Haven EXPERIMENTS. 


These experiments were made at the factory of Mr. 
Nathan Easterbrook, Jr., proprietor of the establishment; 
an old oleomargarine manufacturer of eleven years stand- 
ing, and familiar during that time with the Mége patent, 
process and product. Mr. Easterbrook had carefully read 
the depositions of Mr. Peck and Fitzmorris, and fully 
understood every step professedly taken by them in the 
production of, oleomargarine oil, as delineated in their 
testimony. (Rec., 328.) Mr. Easterbrook states: “I 
“have followed the experiments as indicated in the depo- 
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« sitions of Mr. Peck and Fitzmorris faithfully, earnestly 
“and honestly, and duplicated them at my factory.” 
(Questions 8 and 9, p. 330.) Mr. Easterbrook then 
goes on to state in detail carefully and at length his 
actions in following exactly the methods and process of 
Peck and Fitzmorris’ experiments, and gives his results 
in detail therefrom, the result being a mixture of oleo- 
margarine and stearine unfit for practical or commercial 
purposes. 


Mr. Easterbrook testifying “that it certainly is not 
“ practicable, and from his experience and knowledge not 
‘possible to separate oleomargarine and stearine by 
‘‘ means of hot plates by pressure, no matter at what tem- 
‘‘perature the oleomargarine stock has been seeded.” 
(Question 18, p. 333, Rec.) 


Mr. Easterbrook also testifying emphatically to the 
desirability and essentiality of temperature for seeding or 
granulating oleomargarine stock provided for in the Mege 
patent, and the impracticability and deleterious effect of 
attempting to seed or granulate oleomargarine stock at a 
point below that expressed in the Mege patent, viz: 

“Q. 23. For the past eleven years what temperature 
‘have you found it necessary to seed or granulate your 
“ gleomargarine stock for pressing? 

“A. At from 86° to 88° Fahr. has been the temper- 
“ature of our seeding-rcoms. 

« Q. 24. Is it practicable to produce oleomargarine oil 
“from stock seeded below 86°, say 80°, and get a suc- 
“ cessful and merchantable quality of oleomargarine oil 
“ therefrom, for food purposes? 

«A. I consider it impracticable to produce a prime 
“ merchantable article of oleomargarine oil from stock 
“ seeded at 80° Fahr. 
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+ Q. 25. What is done with oleomargarine stock in 
‘actual practice if the seeding-room should drop toa 
‘temperature of 80° and remain there long enough to 
“ produce the effect of that degree of temperature on the 
“ oleomargarine stock? 

‘+A. It is put into the kettles, melted again, and seeded 
“at the temperature of 86° to 88° Fahr.” (Rec., 333.) 


We respectfully urge that the position, character, and 
high standing of Mr. Easterbrook, and his peculiar quali- 
fications to give this deposition, should secure for such 
testimony unusual consideration. | 


Henry M. Sykes was called by complainants. This 
witness was simply in corroboration of Mr. Easterbrook, 
under whose direction he worked; he had worked at the 
factory for seven years as foreman, and was perfectly 
familiar with the process and product of oleomargarine 
oil. (Rec., 348.) This witness backed up Mr. Easter- 
brook in all matters of which he had knowledge in con- 
ducting the experiments, and was principally valuable in 
showing the fact of the continuous untampered condition 
of the material being acted upon from the beginning to 
the end, he being present and watching the same during 
all the time. (Q. 9, p. 348, Rec.) 


Boston EXPERIMENTS. 


The experiments made at Boston were made without 
any reference to the depositions of Mr. Peck or Mr. Fitz- 
morris, and without any knowledge that any such experi- 
ments had been made. The Boston experiments were 
made under the direction and superintendence of Mr. 
Reuben U. Reed, superintendent of the oleomargarine 
manufacturing company near Boston; he is an old and 
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experienced manufacturer of oleomargarine,and conducted 
the experiments for his own satisfaction, and without the 
slightest expectation or intimation that he would ever be 
called as a witness in relation thereto, the incentive to 
such experiments being the fact that Mr. Reed’s factory 
was the establishment where complainant’s chemical ex- 
pert witnesses conducted their experiments the year be- 
fore, of which Mr. Reed had partial knowledge. The 
exclusive object of the Reed experiment was to ascertain 
whether practical oleomargarine stock, seeded, granulated 
and prepared in compliance with defendants’ and com- 
plainants’ process as proven here, could, by the most 
careful treatment, be pressed between hot or warm 
plates so as to produce a practical oleomargarine oil, if 
such stock had been solidified or chilled so as to be cut 
into slices. Mr. Reed gives the details of his experiments 
to ascertain this fact, and his unhesitating conclusion that 
no practicable or merchantable oleomargarine oil can be 
thus produced. (Rec., 358, Q’s., 9, 10 and 11.) 


Mr. Merrill and Mr. Pendleton assisted Mr. Reed in 
these experiments, and had full knowledge of the facts, and 
were ready to go upon the stand and corroborate Mr, 
Reed in every particular, but at this pvint defendants’ 
counsel, for the purpose of saving time, admitted that 
both Merrill and Pendleton would give substantially the 
same testimony as Mr. Reed, and that the deposition of 
Mr. Reed might also be read as the testimony of Messrs. 
Merrill and Pendleton. (Rec., 1¢6.) 

We fail to appreciate the effect of human testimony 
independent of any scientific fact, if the depositions of 
complainant’s witnesses last presented do not demonstrate 
beyond cavil or criticism four things: 


1st. That oleomargarine stock produced as contained 
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in defendant’s stipulation, as to their process, will not 
granulate or seed at any temperature except substantially 
in accordance with the expressed degree of heat in the 
Mége patent, in suit. 

2d. That oleomargarine stock produced by the Mege 
process and the defendant’s process can never be sepa- 
rated, the oil from the stearine, [if the same is permitted 
to be chilled or cooled to solidification so that it can be 
cut up into slices|, by pressure between hot or warm 
plates. 

3d. That the presence of water in the bottom of the 
seeder or crystailizer provided for in the foreign patents 
is fatal to the production of a salable oleomargarine oil. 


4th. That even if it were in any manner possible to 
produce oleomargarine oil by the steps taken by Peck 
and Fitzmorris, such product would be commercially of 
no value. , 


As to these matters complainants rest. 


CoMPLAINANTS’ PROOF OF INFRINGEMENT. 


We now turn to the last problem of discussion con- 
tended for by these complainants, and without a favorable 
and assenting recognition of which, upon the part of your 
Honors, this record will be of Jittle avail to them. 


It is unhesitatingly asserted and insisted upon that the 
process followed by these defendants is substantially, and 
as an entirety almost identical with the process of the first 
five steps of the Mege patent in suit, and differing there- 
from only in such unimportant particulars and variation 
as convenience might dictate, and that the product of the 
defendants’ process is the precise and exact product of the 
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patent in suit, resulting from the employment of said first 
five steps. The defendants stipulated as to the process 
employed by them, such stipulation or admission being as 
follows, and additional-to complainant’s proof upon this 
subject: 


Stipulation entered into between counsel, relating to 
the process, or method of manufacture, followed 
by the defendant, which stipulation is referred to 
in several of the depositions appearing in this 
record, p. 391. 


Unitep States Circurr Court, NORTHERN DisTRICT 
OF ILLINOIs. 


The Commercial Manufacturing | 
Company, ee etal., In Chancery. 
Fairbank Canning Company. 

“It is hereby stipulated by and between the parties to 
“the above entitled cause, represented by their respective 
“ counsel, and for the purpose of expediting the prepara- 
“tion and hearing of the above cause, as follows: 

«“ That the defendant in its factory first runs the fresh 
“ beef-fat, which has been packed with ice during the pre- 
“ceding night, through a hasher, where it is thoroughly 
‘«¢ hashed, and is comminuted, and then melts the hashed fat 
“in a jacketed kettle at a temperature ranging from one 
“hundred and twenty degrees to one hundred and thirty 
“ degrees Fahrenheit, the fat being thoroughly agitated by 
“ mechanical stirrers while melting, and salt being mixed 
“ with the fat while it enters the kettles, and then, when 
“ settled, the melted fat is drawn off into other kettles, when 
‘the temperature is raised about five degrees and main- 
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‘tained about three hours, when the fat.is put into seeders, 
‘which are kept ina room at a temperature of eighty-four 
“to eighty-six degrees, until it granulates and thickens. 
‘Then the stock is put into cloths holding three pounds 
‘each, in a flat cake, seven by ten inches, and one inch 
‘thick. Eight of these are placed on an iron plate, and 
‘then an iron plate in alternation, to seventy-five rows of 
‘¢ cakes and plates, and put into a press. Then the oil is 
‘squeezed out by pressure in the press and runs into a 
‘‘ tank, from which it is pumped through pipes into a kettle 
“in the same room and temperature, where it remains 
‘‘ several hours, and is run into tierces. 

«This stipulation does not prevent the consideration or 
‘introduction of evidence by either party, relating to the 
‘‘ subject-matter thereof, not inconsistent with the contents 
“‘ hereof. 

“That the complainants are to finish and complete at — 
‘once, and at this sitting in New York, all their testi- 
“mony, prima facie, and that the defendant is to use his 
“ best effort and endeavor to put in and complete its re- 
“ buttal within sixty days thereafter. 

‘“ New York, November 21, 1883. 

“ OFFIELD & TOWLE, 
. * Compts. Solrs. 
‘ Hirt & Dixon, 
“ Defts. .Solrs.” 


Prof. Morton in giving his deposition in complainant’s 
Case gave a concise, lucid and comprehensive statement 
and comparison of defendant’s stipulated process with the 
first five steps of the Mege American patent, finding 
them, both as to process and product to be substantially 
identical each with the other, giving his reasons therefor 
as follows; the “summary” and “ documents ” referred to 
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in the answer being the above stipulation, and complain- 
ant’s proofs. 

« A. I have read the documents to which you refer, and 
“am of opinion that the process and product therem de- 
“ scribed is the process and product of the Mege patent, 
“No. 10,137, of June 13, 1882. My reason for this 
‘‘ opinion is that I find in the document referred to, the 
“ description of the preparation from animal fat of a greasy 
** product fit for use as a substitute for butter, by a pro- 
*‘ cess which consists, first, in the rendering of fresh or 
“ preserved animal fat at a temperature so low as to se- 
“cure in it an entire absence of fatty or tallowy taste; 
_ * and, second, in the separation from the above product - 
“ of a large part of the stearine therein contained, so that 
“the resulting oily matter shall have substantially the 
‘¢ composition and consistency of aatural butter, and be 
* capable of being converted into a more perfect butter, 
“ or into a product almost identical with natural butter 
“ by the addition of substances affecting its: flavor, con- 
« sistency and color; such a product as above described is, 
‘in my Opinion, the product described and claimed in the 
«“ Meye patent; and the process I have above indicated is, 
“in my opinion, the process set forth and claimed in the 
“said patent. 

“Q. 21. Please answer the above interrogatory some- 
« what more fully in comparing the means or steps shown 
«in the Mege patent, with that described in the complain- 
“ ants’ exhibit copy infringement testimony and sum- 
“ mary? 

“A. With reference to the means employed, it is my 
“ opinion that these, as described in the documents re- 
“ ferred to and in the Mege specification, are substantial- 
“ly identical. Thus, in the Mége specification, it is di- 
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¢“ rected to use water containing sea salt and sulphate of 
“ soda, as a preservation of the fat previous to its disin- 
“tegration. In the process of defendants, this preserva- 
“ tion is accomplished by the use of ice. In the Mege 
“ patent, the disintegration of the fat is accomplished by 
“ grinding under mill stones. In defendants’ process, by 
“the employment of what is called a hasher. In the 
«“ Mege patent, the rendering or separation of the greasy 
“ substance from the tissues is accomplished by heating 
“ in a vessel with a hot water jacket to a temperature of 
“ about 103° Fahrenheit, but sufficient to effect the com- 
“ plete separation of the greasy matter from the mem- 
‘¢ branes; and to aid the separation there is added to the 
“ pulverized fat a fluid described as artificial gastric juice. 
“In the process of defendants the operation of rendering 
‘¢i3 performed in a vessel surrounded by hot water, 
“ jacketed at a temperature at or about 120°, without the 
addition of the artificial gastric juice; and I regard this 
‘* slight increase of temperature as the obvious equivalent 
‘for the gastric juice which is omitted, and in both cases 
‘‘ the temperature is substantially one calculated to effect 
‘‘ the result pointed out in the patent, of securing the sep- 
‘ aration of the greasy substance from the tissues, with- 
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“ out imparting to the former any taste of fat. Both in 
“ the patent and in the process of defendants, salt is added 
« during the rendering. Again, the patent directs the 
“slow cooling of the oily material, and its maintenance at 
“ a temperature of from 86° to 98°, until the larger part 
* of its stearine has crystallized, and the subsequent separ- 
“ ation of this crystallized stearine from the oily matter 
“ constituting the butter product, by the use of a centrifu- 
“ gal and press. In the process of defendants, the greasy 
“matter is allowed to cool to substantially the same tem- 
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‘perature, and there maintained until the stearine has 
‘‘ crystallized, after which the oily matter is separated by 
“the action of a press, without the use of a centrifugal. 
«“ This, however, I consider to be a case of well known 
“ mechanical equivalents, since both press and centrifugal 
‘¢had been employed for the separation of fatty matters 
‘long prior to the date of the Mége patent. 

“Q. 22. In your opinion, and to the extent of your 
‘knowledge, is there any other process by which the 
“ product described and claimed in the Mége patent can 
“be produced except by the employment, substantially, 
“ of the process therein set forth? 

“A. There is no process by which the Mége product 
*¢can be produced except that of the Mége patent or its 
“ substantial equivalents.” (Rec., 104.) 


Professor Chandler was also examined at Jength in re- 
gard to the identical and alleged substantial identity exist- 
ing between the Méye American patent and defendant’s 
process as evidenced by the stipulation and testimony. 
Professor Chandler’s testimony as to such _ substantial 
identity between the process and product of the patent 
and stipulation is brief and to the point, as follows: 


« I have read the paper referred to, and in my opinion, 
“the process described as conducted by defendants is 
* substantially the process described and claimed in the 
« Mége patent, and the product of defendants is the pro- 
“duct described and claimed in the Mége patent. My 
“reasons for considering the process of the defendants 
“ substantially identical with the process of the Mége 
“ patent, are the following: 

“ First. Mége, in the section entitled * Neutralization 
‘of the Ferments,’ washes the raw fat with water, to 
“which an antiseptic had been added. The defendant 
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‘‘washes with water, and uses an antiseptic temperature 
“ secured by the aid of ice, in place of an antiseptic sub- 
“stance, the former being the well-known equivalent of 
“the latter. The defendant therefore accomplishes the 
‘cleansing of the raw fat, and prevents decomposition of 
‘blood and tissues in substantially the same manner as 
* the patentee. 

“ Second. The patentee crushes the raw fat, after it 
“has been subjected to the cleansing process, by means of 
‘mill stones. The defendant accomplishes the same 
“ crushing or disintegration by means of revolving knives, 
‘in what is called a hasher. While defendant’s apparatus 
“is more economical and more effective than the patentee’s 
“it is manifestly a complete equivalent. 

‘© Third. The concentrated digestion of the patentee 
‘has for its object the liberation of the fat from the cellu- 
«lar membranes containing it, as well as its fusion and its 
‘complete separation as a separate layer from the water, 
“all soluble substances present, and the tissues and mem- 
“ branes, all of which form a separate layer beneath the 
“fat. To accomplish the liberation of the fat from the 
“cells, in which it was originally contained, the patentee 
“relies in part upon the previous crushing, in part upon 
“the use of the artificial gastric juice, and in part upon 
“the elevated temperature. The defendant accomplishes 
“the same result by the previous crushing and the ele- 
“vated temperature, and by a more’ perfect crush- 
“ing and a more elevated temperature is able to 
“omit the use of the artificial gastric juice. The 
“more perfect crushing and the higher tempera- 
“ture constitute a substantial equivalent for the less 
“perfect crushing, the lower temperature and the use 
“of the gastric juice. The final separation of the mol- 


IOI 


‘ten fat from the water, tissue, etc., is accomplished by 
‘‘the patentee and the defendant in exactly the same way, 
“namely, by heat, salt and mechanical agitation. The 
“ fourth step in the process is accomplished by patentee and 
“ defendant in exactly the same manner, namely, by cooling 
“the molten fat to about 86° F. and causing the stearine 
“to crystallize or granulate. The fifth and last step in the 
‘“‘ process involves the separation of the stearine, which is 
* solid, from the oleomargarine, which is liquid. The pat- 
“ entee accomplishes this witha centrifugal machine, some- 
“ times supplementing the centrifugal with the press. The 
“press of the defendant alone is a substantial equivalent 
“for the centrifugal machine. The entire process of the. 
“defendant is thus substantially the process of the pat- 
‘“entee. The product of the defendant’s process posses- 
“ ses all the properties, both chemical and physical, of the 
“ product of the patent. It consists of oleine, margarine, 
“and stearine. It has the same melting point and consis- 
‘*‘ tence, and like the product of the patent, is free from all 
“ tallowy or fatty taste or odor.” (Rec., 156-157) 


Professor Chittenden was equally positive as to the 
identities and similarities between the patent in question 
and defendant’s process and product, such testimony be- 
ing pointed and concise, and will be found in record, page 
294-295, questions 5,6 and 7, the principal answer being 
to question 7, and as follows: 


“«Q.5. As I understand you from your testimony in 
“your recent experiment at Brighton, Massachusetts, 
“you carried out literally or substantially the first five 
“ steps of the Mege patent sued upon, to the extent even 
“of the slight proportion of so-called gastric juice men- 
“ tioned in the first part of the third step. Is this correct? 

“A. I did carry it out in all its details even to the 
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“ point of employing the quantity of digestive mixture 
“ specified in the patent. 

«“Q. 6. You have stated that you have read and are 
‘“‘ familiar with the stipulation exhibit in this case setting 
“ forth the defendant’s process, with the exception of some 
“ slight details testified to by the defendant’s witnesses, to 
“the effect that the fat when it entered the melting kettle 
“from the hasher was pasty or pulpy in its hashing or 
*“ comminution; I will now ask you whether or not you 
“have faithfully and literally followed and carried out in 
“ practical operation and working the process of defend- 
* ant’s evidenced by this stipulation, and secured the re- 
‘ sulting product therefrom? 

“A. Ihave faithfully carried out the process specified 
“in your question, and have obtained the resulting pro- 
‘+ duct. 

*Q. Will you please now state to the court whether 
“there was, is, or can be the slightest substantial differ- 
“ ence of any description between the process of the Mege 
“ natent sued upon and the defendant’s process, as evi- 
* denced by this stipulation or in the resulting products 
“ therefrom, either in the taste, smell or composition? 

“A. I know of no substantial difference whatever be- 
“tween the defendant’s process, as specified in the stipu- 
“ Jation, and the process of the American patent re-issue 
“No. 10,137. The only difference whatever in the two 
‘‘ processes would be the small admixture of the so-called 
“artificial gastric juice specified in the American patent, 
“ which, as I have already stated, constitutes no substan- 
“ tial difference, since its aim is mainly to accomplish the 
‘¢ same end as the complete crushing and bruising of all the 
‘“‘ cells, namely, the liberation of the contents of the fatty 
“ globules; for it is a well-known fact that an artificial 
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“ digestive mixture has no action whatever on the contents 
“of the fatty globules, and only a peplonizing action on 
“ the surrounding tissucs, and could by no means impart to 
“ the fat any butter-like flavor. Moreover, such products 
“as might be formed from the organized tissues present, 
“namely, peptones, or other products, would tend to 
“induce nothing more than a bitter or more disagreeable 
“taste or flavor. A comparison of the two products, 
“namely, that resulting from the American patent and 
‘that from the defendant’s process, leads me to believe 
“them of like composition, as they certainly are in taste, 
“smell, and in all other noticeable respects.” (Rec., 294, 
295-) 

Professor Wheeler is equally confident and decisive in 
his statement, to the effect that the defendant’s process is 
substantially and allmost literally the same in proceeding 
and effect as to the process of Mége American patent, 
and does not regard that there is any difference between 
the two; he briefly asserts this fact without elaboration 
in connection therewith, giving his reasons for so doing. 
The testimony of this professor being as follows: 


«Q. 15. Have you ever carried out and followed 
“literally the process of the Mége American patent sued 
“upon to the extent of employing the slight gastric juice 
“ composition down through the first five sections of such 
“ patent? 

«A. I have done so. 

«Q. 16. Have you also followed and carried out 
‘literally and exactly the defendant’s process as repre- 
“sented by the stipulation filed in this case, with the ad- 
“dition or explanation thereto that the fat, as it came 
“ from the hasher, was reduced to a pulp, or with all the 
“ cells completely bruised? : 
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“A. Ihave also done this. 

«Q.17. Please state whether or not, in your opinion, 
“there is any recognizable or substantial difference be- 
“tween the process of the American patent sued upon 
“ and the process of the defendant identified by this stip- 
“ ulation, or any recognizable or substantial difference be- 
“tween the product of the process of the first five steps 
‘‘of the American patent sued upon, and the product of 
“the defendant’s process, as represented by the stipula- 
“ tion in this record? 

“A. Ido not regard that there is any difference.” 


Prof. Barker, although giving it as his opinion that the 
defendant’s process identified by the stipulation was an 
entire and distinct process from that of the Mege patent, 
by reason of the third clause of the Mege American pat- 
ent, still went far to destroy confidence, both as to the 
genuineness and truth of the statement, by the assertion 
that “ Zhe precise function of gastric juice or artificial 
“ digestion, as described by the Meye patent, its to dissolve 
“the membranes constituting the walls of the fat cells and 
“set free the contained fat.” (Rec., 379.) 


Prof. Barker also testified that he had witnessed 
defendant’s process in operation, and that the thorough 
hashing and comminution of the fat was so complete and 
entire as to render it pulpy or pasty. (Rec., 405; C. Q., 


85.) 


DEFENDANT'S MISLEADING TRANSLATION OF THE MEGE 
AUSTRIAN AND BAVARIAN PATENTs. 


In the defendant’s exhibit translation of the Mege 
Austrian and Bavarian patents much stress is laid upon 
certain words of the translation, viz: “ finely subdivided ” 
and “ subdivided finely.” 
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Profs. Wheeler and Chittenden examined and carefully 
studied the original patent exhibits to ascertain if there 
was any justification for the use of such words or for such 
translation. Both of these scientists are linguists in the 
German language and understand the technical terms 
of the language. Both of these witnesses state em- 
phatically that there is nothing to justify the presence of 
the terms “ finely subdivided ” or * subdivided finely ” in 
defendant’s translation. The language of Prof. Wheeler 
upon this point being, viz: “I find on examining the orig- 
‘¢ inal of both the Austrian and Bavarian exhibits, that there 
“is no word or expression in the paragraph to which the 
“ questions refers, which either remotely or explicitly con- 
“veys the idea expressed by the English word ‘finely.’ 
“In the Bavarian, the expression is ‘es theilt sich,’ which 
“is equivalent for the English expression, ‘it is subdi- 
‘vided.’ In the Austrian patent the expression is 
“<¢zertheilt,’ the nearest equivalent in English for which 
“is ‘coarsely crushed,’ there being involved in the Ger- 
“man in this connection the further idea of coarsely 
“crushing under pressure. If the Germans wish to imply 
“the idea of ‘ finely,’ they have in their word ‘fein’ the 
“ precise equivalent for the English expression.” (Ans. 


to Q. 37, Rec., 279.) 
Prof. Chittenden expresses the fact as follows: 


« | have carefully examined the original Austrian and 
« Bavarian patents and can find no justification whatever 
“for the insertion of the. word ‘finely’ as specified in 
* your question. I find in the Austrian patent the fol- 
“ lowing sentence or portion of a sentence: * Das druch 
“ das wasser und den druch zertheilte fett,’ which, as I 
“translate it, means simply ‘the fat subdivided by the 
“action of the water and pressure.’ If it was the inten- 
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“ tion to express fine division the German language is 
“ provided with adjectives well adapted to express such a 
“ fact; for example, the word ‘fein ’, which has the exact 
“ meaning of the English equivalent. 

¢ In the Bavarian patent I find it written in the original 
“ ¢es theist sich’, which means simply ‘divided ’, ‘ sub- 
“ divided’. It may mean, also, ‘separate’. There 
“ is certainly no justification for the insertion of the ad- 
“ verb ‘finely.”” (Ans. to Q. 12, Rec., 297.) 


MEcE AMERICAN PATENT—TuHE TASTE oF MOLTEN 
BuTTER. 


In this connection, and bearing upon the question of 
infringement, Prof. Barker, in his anxiety to distinguish 
the product of the defendants, as set forth in the stipula- 
tion, from the product ef the American patent, and in this 
manner escape the question of infringement, in speaking 
of the Mege American patent, he says: “ Zhat the object 
“ of the process of artificial digestion, as I understand it, is 
“to produce this butter taste.” (C. Q. 69, Rec., 403.) 


Aside from the fact of the glaring inconsistency be- 
tween this statement and the statement of Prof. Barker, just 
above quoted, to the effect that the “ precise function of 
‘‘ artificial digestion, as prescribed by the Mege patent, is 
“to dissolve the membranes constituting the walls of the 
‘“‘ fat cells and set free the contained fat,” is ‘the fact that 
such statement and conclusion of Prof. Barker is simply 
ridiculous as a matter of fact and of science. Indeed, no 
more flagrant misstatement of fact or conclusion of science 
could be stated in this error of Prof. Barker, aad com- 
plainant’s experts disclose its fallacy when their attention 
was called to such statement, as follows, Professor Chit- 
tenden stating: 


ee 
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“A. I know of no justification whatever for the state- 
“ment specified in your question. There is certainly in 
“ the literature of the subject no authoritative statement 
“for such a belief. My own experience in connection 
“with many experiments conducted in my laboratory on 
“the action of artificial and natural gastric juice on fatty 
‘or other tissues lead me to believe in the incorrectness 
‘‘of such a statement as specified in your question. More- 
‘over it is a fact well known as I have alread stated, 
“that the products of a gastric digestion are usually 
* possessed of a more or less bitter taste.” (Rec., 295.) 


Professor Wheeler also exposes the same error of con- 
clusion of Professor Barker as follows: 


«Q.12. Do you agree with Professor Barker that 
‘there is anything in the slight amount of artificial gastric 
“juice used in the Mége American patent sued upon, 
‘which gives to that product the taste of molten butter, 
“or that artificial gastric juice can under any circum- 
“stances give any such taste of fat? 

‘A. If the development of any such taste or flavor 
“ by the action of artificial gastric juice is possible, Pro- 
‘¢ fessor Barker has been the first to observe it, and it 
“certainly is an original discovery unknown to other 
“ chemists, who, unlike him, have not as yet abandoned 
«chemical research for the domain of physics.” (Rec., 
274.) 

Professor Morton also testified in relation to his experi- 
ments and products produced thereby on evidence in this 
suit as to the matter, stating the identity and resemblance 
between the two products, viz.: 


«A. There was no difference; both resembled melted 
* butter, in the entire absence of any taste of tallow or of 
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“raw fat, and might, therefore, in this sense be said to 


‘‘resemble in taste melted butter, but neither of them had 


“anything of the characteristic taste which is peculiar to 
‘“ butter as distinguished from all other fatty substances; 
‘¢it was not, in my opinion, absolutely tasteless and odor- 
“less, but possessed in common with butter, and other 
“very pure fats, a taste and ocor suggesting neither raw 
“ fat nor tallow, and in no respect offensive.” (Rec., 219; 
Q. 10.) 

We will abide satisfied in the believe that the statements 
of these chemists forever set at rest the fallacious conclu- 
sion of Professor Barker to the effect that the employ- 
ment of gastric juice produces in any manner the taste of 
molten butter in the Mége process in question, or can make 
the slightest difference in the product. 


PARAF PATENT. 


It appears by this record that incidentally during the 
cross-examination of one of the complainant’s witnesses, 
defendants offered in evidence certain letters patent 
granted Alfred Paraf, dated April 8, 1873, No. 137,564. 
No question was asked complainant’s expert regarding 
this patent, neither did defendants ask their expert a word 
concerning it; but to the surprise of complainants upon 
the argument of the case below, this patent was printed 
as an addendum to defendants’ brief and was urged as 
an anticipation of the Mége American patent. Certain 
of the facts developed by the testimony of complainant’s 
expert witnesses apply with equal force to this Paraf 
patent and negate any commercial value to the process of 
that patent; the patent for Paraf providing for alternate 
heating and cooling of his product, Pafar using the word 


~~ 
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“congealed” to express the condition of the product 
when the oleomargarine is to be separated from the solid 
stearine. 


There is no testimony in this record of any reliability 
that Paraf ever produced any oleomargarine suitable for 
commercial purposes by his own process or by any other. 
Prof. Chandler, the only witness on this point, when asked 
if Paraf produced artifical butter on a commercial scale, 
replied: “I can hardly say with certainty whether his 
“work in this factory went beyond the experimental 
“ stage, as he was engaged in raising capital and organiz- 
“ing a stock company to manufacture artificial butter.” 
(Rec., 170, C. Q. 11.) 

The testimony of Prof. Chandler shows clearly that 
this exploit of Paraf was a stock-jobbing affair, and the 
defendants could produce no evidence of any commercial 
value of the product of the Paraf patent except upon the 
verbiage and paid advertisement of a single paper pub- 
lished at that date. (Rec., 181; C. Q. 61 and 62.) 


It is also perfectly evident that if the patent office had 
supposed that the invention of the Mége American patent 
was the same or substantially the same as this Paraf 
process, an interference would have been declared be- 
tween the invention of Mége and the process of this Paraf 
patent either as to the original application filed by Mége 
or some one of the succeeding or intermediate re-issues. 


We have small confidence that any reliance will be 
placed by this court upon this Paraf patent, largely for 
the reason that a patent which defendant’s counsel had 
neither the confidence of inquiry concerning, of any of 
complainant’s experts, nor of even exhibiting such patent 
to his own expert, will scarcely be deemed sufficient or 
worthy, for defeating any invention or patent. 


CONCLUSION. 


In conclusion, your Honors, we confidently and hope- 
fully submit the case of these complainants to this court, 
believing and expecting that the record of this case has . 
made certain both as to conclusions of science ana demon- 
strations of fact: that the Mege patent in question are 


| good and valid letters patent; that neither of the Mége , 
| foreign patents embody, disclose or suggest the invention 
| of such Meéege American patent, and that the defendants } 


have taken this invention, complete and entire, both as to 
process and product; and, therefore, that the decision of 
Judges Gresham and Blodgett finding otherwise is mani- 
fest error. 
Respectfully submitted. 
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Supreme Gourl off the Qmted States 


THE ComMMERCIAL MANUFACTURING Co. 


(CONSOLIDATED) AND THE NATIONAL 
Dairy Company, APPELLANTS, No. 253. 


Vs. 


FarrBANK CaNnNING CoMPaANY. 


BRIEF OF BENJ. F. THURSTON FOR THE 
APPELLANTS. 


This is a bill in equity charging an infringement by the 
defendant of the reissued letters patent No. 10,137, dated 
September 24, 1878, for the invention of Hippolyte Mége 
for artificial butter, commonly known as oleomargarine. 


The letters patent were originally granted to Mége on 
December 30, 1873, and were numbered 146,012. The 
original patent was reissued May 12, 1874 as No. 5,868 
and again reissued September 24, 1878 as No. 8,424. 
The last named reissue was deemed to be invalid under 
the rule of decision of this court announced in the case of 
Miller vs. Bridgeport Brass Co., and the present reissue 
was taken, which, with the exception that certain small 
slips of language are corrected, is the same as to the spec- 


ification and claims as the original patent granted to Mége 
on December 30, 1873. 


The claims are: 


“1. ‘The improved material herein described, produced 
by treating animal fats so as to remove the tissues and 
other portions named, with or without the addition of sub- 
stances to change the flavor, consistency or color, as set 


forth. 


2. The process herein described of treating animal fats 
in the production of oleomargarine.” 


The patent is printed at pp. 8-11 of the Record. 


Assignment of Error. 


The Circuit Court of the United States for the Northern 
District of Illinois erred in holding that the letters patent 
for the discovery of Mége had expired in this country in 
April, 1876, as the result, under section 4,887 of the 
Revised Statutes, of the expiration in Austria and in 
Bavaria of certain letters patent which had been pre- 
viously granted in such foreign countries for the same in- 
vention. (Opinion and judgment of the court; pp. 26-38.) 


The essential propositions upon which the defendant 
(the appellee in this court) relies are : 


1. That the United States letters patent granted to 


Hippolyte Mége, dated December 30, 1873, for ‘an im- 
proved means for transforming animal-fat into butter ” is 
for the same invention as that described in certain letters 
patent previously procured by the same Mége in Bavaria 
and in Austria, and that inasmuch as such last named pat- 
ents respectively expired in the months of April and May, 
1876, it follows that the United States patent expired at 
the same time with the foreign patent having the shorter 
term, and no right existed in the complainants in Octo- 
ber, 1882, when the present bill of complaint was filed, to 
assert any right under the said United States patent. 


2. That the complainants, in consequence of the de- 
clarations made by Mége, in compliance with a standing 
rule of the patent office to the effect that the invention 
sought to be patented by him in the United States in 
December, 1873, was for the same invention that he had 
previously, in the year 1869, procured to be patented in 
France, are estopped now to deny that the invention 
covered by the United States patent is the same as that 
covered by the Bavarian or Austrian patents, in case it 
shall appear that these last named patents are substantially 
identical with the French patent referred to. 


3. That one Alfred Paraf procured a patent in the 
United States about eight months before Mege procured 
his patent in this country, and that the effect of such Paraf 
patent is to anticipate the invention of Mége, as the com- 
plainants claim the patented improvement set forth in the 
United States Mége patent should be construed. 


4. That the product of the process set forth in all the 
previously procured foreign patents of Mége is a product of 


the same character as that stated in the French, English, 
Austrian and Bavarian patents to be the product obtained 
from working the process set forth in the Mége United 
States patent, and therefore it is to be presumed that the 
processes employed in the said foreign and United States 
patents are the same. 


5. That the acts of Mége in procuring the re-issues of 
his patents, No. 5,568 of May 12, 1874, and No. 8,424 of 
September 24, 1878, work an estoppel upon him and his 
assigns to claim the lesser invention covered by the final 
reissued patent, No. 10,137, which brings back the 
statement of invention and the claim therefor to the com- 
pass of the original patent No. 146,012 of December 50, 
1873. 


Such are the propositions of mixed law and fact, in addi- 
tion to the denial of the charge of infringement of the 
Mége United States patent, upon which the extended brief 
of argument for the defendant is based. : 


The Mége English and French patents were procured 
by him in 1869, and were respectively for fourteen and for 
fifteen years, and did not expire until July, 1883 and 
1884 respectively, consequently the shorter of them in du- 
ration was in force and unexpired at the date of the com- 
mencement of the preseut suit in the fall of 1882. It is 
a fact, however, that the Bavarian patent expired in April, 
1876, and the Austrian patent in May, 1876. and if it be 
true, as the defendant alleges, that the invention covered 
by the United States Mége patent is the same as that cov- 
ered by the previous Austrian or Bavarian patents, then 


the complainants’ patent in the United States expired by 
operation of law (Sec. 25, Act of 187Q, Sec. 4,887, Rev. 
Stat.), with the expiration of that one of the previous for- 
eign patents for the same invention having the shortest 
term. 


The Mege Discovery. 


Preliminary to the consideration of the question whether 
in fact the invention, as specified and claimed in the 
United States Mége patent now in suit, is the same as that 
previously described in any one of the Mége patents pre- 
viously obtained in foreign countries, it is important to 
understand that the great originality of the grand discovery 
of Mége is not brought into question. ‘lo him, and to 
him alone, with one consent on the part of the scientific 
and business worlds, the merit of the discovery of the 
substantial identity between the fat of beeves and the fat 
of milk or butter belongs. The story of the physiological 
investigations which he instituted is an interesting one, 
and forms now a part of the literature of scientific studies. 
Under a commission from the late Empress of the French 
to endeavor to discover some healthy substitute for butter. 
for the benefit of the poorer classes of the empire, he 
selected a number of cows from the royal herd, and sub- 
jecting them to diets on different foods for increasing or 
diminishing their accumulation of fat, closely watched the 
effect upon their physical condition from daily milking. 
He observed that there was a relation between the milk 
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yielding capacity of a cow and her condition as to fatness, 
that in proportion as her food was nutritious, and the other 
conditions of existence were favorable, her fatty deposit 
under the natural processes of digestion and assimilation 
tended, of course, to increase, but that the effect of regu- 
lar and exhaustive milkings was to counterbalance this 
tendency to fatty accumulation. In short, he found from 
repeated experiments, that there was substantially a fixed 
ratio between the capacity of a cow to make fat and to 
retain it, the one factor depending upon the character and 
quality of the food supplied and the surroundings of the 
animal’s life, and the other depending upon the quantity 
ot milk withdrawn. From these investigations he inferred 
that the base of the milk of the cow was her fat, and, con- 
sequently, that the fat of milk was the fat of the animal 
elaborated by a process in the animal economy of re- 
absorption and then elimination through the mammary 


tissue. 


If this conclusion that the fat of the cow was the gross 
substance from which the animal obtained her milk sup- 
ply proved to be correct, then it would fall easily within 
the capacity of science to take the sane raw material and 
by performing artificially the processes which the animal 
performed in the laboratory attending her living organism, 
obtain substantially that constituent of fat, which is the 
equivalent of the fat of milk or of butter. The whole 
world now knows that Mége’s reasoning was sound, and 
that his conclusions were correct. By slow degrees, and 
in the face of the most bitter opposition, based primarily 
upon a natural repugnance to recognize that a domestic 
art, the practice of which is associated with the most cher- 


ished recollections of childhood, and the mention of which 
recalls the placidity of the life on a country faim, could 
be superseded by the chemical and mechanical processes 
of the towns without injury to health, the discovery of 
Meége has made its way. 


Since the final perfection by Mége in 1873, of a process 
for commercially utilizing his discovery, the manufi cture 
of butter from the fat of beeves has become one of the 
most important and extensive among the prime industries 
of this country. Legislation, stimulated by rival interests, 
but professedly founded upon a natural sentiment, has in 


some instances ostracised oleomargarine butter, and im- 


posed fine and imprisonment upon persons attempting to 
deal in it. At first the law was directed against selling 
oleomargarine under the name of butter, unless it was 
branded with its name of origin. The manufacturers 
then, in compliance with law, plainly marked every pack- 
age of the artificial product with the name “ oleomarga- 
rine.” The general public continued to purchase and 
consume the material as before, and finally such repressive 
legislation was induced as in New York has been pro- 
nounced by the court of appeals to be an unconstitutional 
violation of the rights of the public to practice an employ- 
ment and business which does not harm, but rather bene- 
fits, the public health, by displacing with a clean and pure 
artificial butter at a moderate cost to the poorer classes, 
the rancid heterogeneous mixtures sold as the cheaper of 
the professed dairy products. Surely no human employ- 
ment or result of industry has been obliged to run such a 
gauntlet of enemies, and with the exception, perhaps, of 
the popular clamor against the introduction of labor-saving 


machinery for the manufacture of textiles in the last 
century, none has been obliged to face such increasing 
prejudice. There is this noticeable difference, however, 
that labor-saving machinery was fought by the ignorance 
and the apprehension of the masses of toilers, while arti- 
ficial butter has been warred upon by the influence of 
banded purveyors of an article of prime necessity of life 
through the fear of the inevitable effect upon their profits 
by the competition induced by a low-priced rival of equal 
purity and wholesomeness as an article of food. 


Oleomargarine is now able to take its place in the pro- 
duce exchanges of the world without the humiliation of a 
bad name and without shame from its paternity. It has 
conquered solely upon its merits as an article fit for human 
consumption. It has compelled those who claim to man- 
ufacture natural butter by the dairy methods to make 
better products and at a more reasonable price. It has 
driven out of the market inferior dairy mixtures and com- 
pounds. It has increased the commercial value of every 
beeve in the great stock yards; but, above all, it has 
placed within the reach of the poor, at a moderate price, 
wn article of food which in name only is different from 
essentially the same article upon the tabies of the rich. 


The Process Described in the Forcign Patents. 


What in general was the process which Mége, in his 
several foreign patents, described for manufacturing olco- 
margarine from animal fat, so as to utilize the grand dis- 
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covery of the fact in nature, which he had made, of the 
substantial identity between the fat of beeves and the fat 
of butter?’ The oily matter which is contained in the fat 
of beeves, and which has received the generally accepted 
name of oleomargarine, is in association with stearine, a 
waxy substance, encased in sacs almost infinite in number 
and of microscopic size. Upon this subject Professor 
Morton says (Rec., 98): 


‘‘This structureless, oily matter in the living animal exists 
in a fluid state, enclosed in numberless minute envel of 
albuminous material, these little globules or m- been 
grouped together in bunches, which are enclosed in more 
substantial tissues, and these enclosed bunches are more or 
less enclosed or separated by yet firmer membranes, through 
and among which = the blood vessels, by which the cir- 
culating fluid travels to and from, and nourishes all parts of 
this as it does other portions of the animal structure. On 
the death of the animal, as its natural heat is lost, the struct- 
ureless oily matter solidifies.” 


Mége well understood that it was necessary to rupture 
the envelopes which enclosed the oily matter by some 
method which would not, as by the decomposing action of 
heat, as in the tallow manufacture, cause the oil jackets 
and associated membranes and: tissues to yield their fluids 
to affect the taste and odor of the oil of which he was in 
search. This first step in working his process, as he 
originally devised it and as he described it in all patents 
prior to the one taken by him in the United States, was to 
crush the mass of fat between pressure rollers, and at the 
same time direct upon the mass a shower of water to 
assist in dividing it and for cleansing it. 


The second step was for opening the envelopes which 
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imprisoned the oil, or such of them as had not been already 
ruptured by the effect of the squeezing action of pressure, 
rollers. This he proposed to accomplish by the aid of 
the solvent quality of artificial gastric juice, the office of 
which was to specifically attack the enclosing membranes 
and dissolve them. The quantity of the gastric juice was 
required to be so large as to enable the fatty mass to be 
immersed therein. At the same time he subjected the 
whole to a low degree of heat, corresponding closely with 
the natural heat of the animal body, and entirely within 
that which would be sufficient to decompose the membra- 
nous matter and tissues. This operation was continued 
until the dissolved fat in a limpid state appeared upon the 
surface. This fatty matter, so separated from association 
with membranous matter, was in fact composed of * olein” 
and ‘“ palmatin,” or, as the latter constituent is commonly 
called, ‘‘ margarine.” 


The third step was that of crystallization, so that the 
stearine could separate itself from the olein. The means 
described are to pour the fatty limpid mixture of olein 
and margarine into boxes which have at their bottoms a 
layer of tepid water. The material is allowed to stand 
until it is cooled and the crystallization of the stearine has 
taken place. 


The final step in obtaining the oil was to take the cold 
mass which had been deposited upon a table and cut it 
into pieces of about half an inch thick, then wrap a quan- 
tity of these pieces in a strainer cloth, place the cloths 
with their enclosures between hot or warmed plates, and 
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subject them to pressure for separating the oil from the 
stearine. 


We shall presently see that while the process above 
described, which is the same in all the foreign patents 
(the only difference between them being that in the Bavar- 
ian patent the cylinders can have conical cogs upon their 
surfaces, and in the Austrian patent the plates are spoken 
of as warm, while in the other foreign patents they are 
spoken of as hot), involves generally : 


|. Washing and crushing of the mass of fat ; 


2. Liberation of the olein and margarine in the glob- 
ules, by the solvent action of gastric juice, and a low de- 
gree of heat within the danger of decomposing the mem- 
branous matters ; 


3. Crystallization of the stearine ; 


4. Removal, by pressure, of the oil from association 
with the stearine after the mass has cooled by pressure 
between hot plates of metal. 


The means by which the several steps were to be per- 
formed were not at all the improved means which form 
the subject of the process as it was finally improved by 
Mége and described in his United States patent. 


It does not appear that prior to the procurement of the 
patent in the United States a single pound of oleomarga- 
rine oil had been made commercially, under any one of the 
foreign patents, or that any further result had come from 
the invention than the demonstration in the laboratory, or 
for experimental purposes, that the oil of beef fat was the 
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same in substance as the oil of cream. Upon the other 
hand the evidence is conclusive from the testimony of, and 
experiments made by, Professors Morton (p. 213-215), 
Wheeler (p. 272-273), and Chittenden (p. 289-290), that 
the process of crystallization in conjunction with tepid 
water, and. the process of separating the oil from the 
stearine, by allowing the mass to become cold and then 
pressing it between heated plates, would not be practically 
of any value for manufacturing purposes, and in fact would 
necessarily involve the obtaining of a very inferior butter 
product in consequence of the obvious circumstance, among 
others, that a portion of the stearine. would again, from the 
effect of such method of separation, become commingled 
with the oil and give that flavor in the mouth which comes 
from the presence of any waxy constituent, and which 
flavor pure oleomargarine must not have to be the artifi- 
cial presentment of natural butter. 


Distinction Between the Mege Discovery and his Invention. 


A broad distinction must be kept in view between the 
discovery of Mége, which in and of itself is not and cannot 
be the subject of a pateni, involving, as it does, a truth in 
nature, which has been revealed to one man alone it is 
true. but which is, when discovered, the property of all 
men, because it has had an existence, as a truth, through 
all previous time, and the invention of Mége, of which the 
law does take cognizance, and protects by letters patent. 


The process or method by which the discovery of Mége 
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" could be made available in an industry, and the product 


resulting from such process, in case it was distinguishable 
from natural butter, were alone the proper subjects of let- 
ters patent. When once the discovery of Mége had been 
made, he and all the rest of mankind were at liberty to 
contrive and invent as many different processes for utiliz- 
ing the discovery as the problem admitted. Undoubtedly 
the first discoverer of a law of nature, who has also in- 
vented a means of making the discovery of value in the 
arts, is entitled to receive a very liberal interpretation of 
his patent, and many acts on the part of mere devisers of 
improved processes would be held to be infringements 
which would not be so held in a contest between the same 
process patents if devised by persons other than the first 
discoverer of the underlying law of nature or truth in 
physics. This is the doctrine of this court, as exhibited in 
its decisions, Tilghman vs. Proctor, 102 U.S., 707; Mor- 
ley vs. Lancaster, 129 U.S., 263. 


This proper and enlightened principle is, however, in 
its application, subject to the necessary qualification that 
the discoverer of a law of nature, who has also devised and 
invented a means or process for industrially applying it, 
should, in his patent, have a claim of invention which is 
fairly capable of receiving a broad and comprehensive in- 
terpretation. The courts cannot make claims for paten- 
tees, however original their inventions, and notwithstand- 
ing that such inventions are based on their own discoveries 
of natural laws, which are in antagonism with the specifi- 
cations and claims which such patentees have themselves 
made. It is the duty of the courts to be liberal and benefi- 
cent toward a meritorious invention, of the primary creative 
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class, to the last degree consistent with the just administra- 
tion of the law, in the determination of conflicting indi- 
vidual claims, but beyond this they cannot go. 


Now, in the present case, I invoke this same doctrine of 
the right and duty of the courts to uphold and give effect 
to the invention which an inventor, who is also a discoverer 
of a natural law, has made, If I shall be able to establish 
that the United States patent to Mege is for a substantially 
different process than any process described in the Austriau 


and Bavarian patents, or, in fact, in any one of Mége’s | 


previous patents ; and if it shall further appear that an 
improved process, which he subsequently invented and 
described in his United States patent, is the only basis up- 
on which a successful commercial industry can be founded, 
then I submit that this court will not be disposed to defeat 
the Mége United States patent upon the patents previously 
taken by the same Meége in foreign countries. 


Shortly stated, the novel proposition in the issues, as 
made by the defendant in this case, is that an original in- 
ventor who has discovered a law of nature, and patented 
in a foreign country an imperfect process for utilizing such 
discovery, must have a subsequent United States patent 
securing a complete, ample and different process for mak- 
ing the discovery commercially useful, defeated upon the 
proof that he had previously patented in a foreign country 
such insufficient and different process. ‘To apply this doc- 
trine would be to reverse the rule that an original inventor 
should receive the kindly protection of the courts. Mége 
in his French, English, Austrian and Bavarian patents 
describes and sets forth the best process for working his 
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discovery, which, up to the dates of those patents respect- 
ively, he had conceived and applied. When he came to 
procure his patent in the United States he had invented a 
radically different process for accomplishing the proper 
rendering of the fat of beeves, so as to obtain artificial 
butter by a process that could be worked commercially. 
He is still entitled to the same merit which belongs to him 
as an original investigator into the laws of nature at the 
time when he procured his United States patent as he was 
entitled to have when he procured his several foreign 
patents. ‘The sole question which is important to be de- 
termined in the present controversy is as to the identity, 
or want of identity, between the process described in the 
Austrian and Baravian patents and the process described 
in the United States patent. If, in fact, it shall appear 


that the process of the United States patént is a different 


process from that described in the previously obtained 
foreign patents, then the existence of such foreign patents, 
or the fact of their expiration in the countries for which 
they were taken, is wholly unimportant. If the fact of 
want of identity is established, then the United States 
patent occupies the same position and is to be considered 
under the same rules as if the said foreign patents had 
never been taken, and in the determination of the ques 
tion of infringement, the originality of Mége’s invention, 
its utility in the industry which it has founded, and the 
breadth of interpretation which belongs to it from the 
circumstance that Mége was an original investigator into 
the domain of nature, fully attaches to his United States 
patent. I shall confidently insist that the prior foreign 
patents of Mége are to be regarded in the same light as 
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experiments are treated which precede an accomplished 
successful result. 


The Radical Difference Between the Process of the United 
States Patent and the Process of the Foreign Patents. 


The proposition that the process described in the Mége 
United States patent is radically different from the process 
which is described in all the previous foreign patents, can 
easily be established. In fact, upon this subject there is 
no substantial contrariety of opinion among the expert 
witnesses on either side. I say this advisedly, because it 
will presently appear that Professor Barker in his testi- 
mony for the defendant, bases his statement that the pro- 
cess described in the American patent is the same as that 
described in the foreign patents, upon a fundamentally 
wrong assumption. 


The several foreign patents to Mége and the United 
States patent are analyzed and tabulated at page 236 of 
the Record. The correctness of this analysis the court 
can easily verify, and it becomes unnecessary therefore to 
repeat the proof in argument. Attention need only now 
be drawn to the important differences which distinguish 
the United States patent from such foreign patents. 


In all the foreign patents the first step was complete 
washing and crushing between pressure rollers in con- 
junction with a stream of water, the office of which was 
to aid in the division of the fat in addition to removing 


— 
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the soluble matters. The testimony of the expert wit- 
nesses shows clearly that the employment of pressure 
rollers, or rollers which were furnished with cogged teeth, 
in conjunction with a stream of water sprayed upon the 
fat at the time it was subjected to the action of the rollers, 
would be a very imperfect and insufficient method of 
mechanically opening the envelopes which contained the 
oily oleomargarine and stearine in the microscopic globules 
of the fat. Even to the unpracticed and unskilled person 
in chemistry and mechanics, it would seem reasonable 
that the water would act as a lubricant, and tend to keep 
soft and pliable the jackets of the oil cells, so that the 
effect of pressure in bursting the minute oil cells would 
be greatly lessened. At least it is certain that mere pres- 
sure upon a body of the character of structureless fat, 


_having the characteristics which Prof. Morton has described 


at page 98 of the record above quoted, would be quite 
inadequate to open any considerable number of the oil 
globules. And, although the action of cogged cylinders, 
as referred to in the Bavarian patent, would be better 
than smooth cylinders for this purpose, yet it is manifest 
to the understanding that there is a wide difference 
between this step of the process, and that complete crush- 
ing and bruising of all the fat cells by the grinding effect 
of mill stones, that is emphatically required in the United 
States patent. ‘True it is, that the foreign patents con- 
templated in an imperfect way the crushing of such cells, 
but the means described are the use of rollers in connec- 
tion with streams of water. In the American patent this 
step of the process is improved by the omission of the use 
of water and the substitution of a complete grinding and 
bruising operation, 
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In place of the artificial digestion accomplished in the 
foreign patents by the aid of a large: percentage of artifi- 
cial gastric juice, sufficient in quantity to enable the fatty 
matter to be immersed therein, there is employed for this 
step in the United States patent only two per cent. of 
artificial gastric juice. Now, if this were all the change, 
it might be said that the difference as to this step was one 
of degree rather than of kind. This would not be quite 
true, because the office of the gastric juice in the foreign 
patents was to dissolve the enclosing jackets or envelopes 
of the oil cells, while in the American patent such envel- 
opes had been already opened by the effect of a grinding 
process, and the small percentage of gastric juice is used 
only to supplement such grinding operation. 


But the difference in this step of the process is not 
simply in the reduction of the percentage of artificial gas- 
tric juice. The fatty matter in conjunction with the two 
per cent. of gastric juice is given an increased temperature, 
** so that the matter shall completely separate.” The thing 
to be accomplished in this step is the separation of the 
oily matter from membranous association and confinement. 
The thing to be avoided is a degree of heat so high as to 
decompose the cell envelopes and the involved membrane 
and tissue. The point to which the heat is to be raised 
is not absolutely fixed, but the limit is, ‘that the matter 
shall completely separate,” and that this “ greasy matter 
must not have any taste of fat,” but ‘ it must on the con- 
trary have the taste of molten butter.” I insist therefore 
that this step of the process is a radically new one, and 
broadly distinguishable from the corresponding step in 
the foreign patents. 
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Another marked and most important distinction between 
the process described in the foreign patents and that set 
forth in the Mége United States patent is the step of crys- 
tallization. In-all the foreign patents the material was 
allowed to cool to complete solidification, so as to be cap- 
able of being cut into slices. This step, too, was carried 
on in the presence of a bath of water in the “ seeding” or 
crystallizing tank. The testimony in this.case is without 
any disagreement that there must be no water in the seed- 
ing tank, but that the utmost care must be taken to have 
this vessel absolutely dry. In the United States patent 
the mass is not allowed to become solidified at all, but care 
is taken to have the crystallization take place while the ma- 
terial is kept at a uniform temperature of about eighty-six 
degrees for soft fats and about ninety-eight degrees for 
hard fats. When crystallization under these conditions 
has been performed, the material, still heated to this degree, 
is conducted to the machinery for effecting the separation 
of the oil from the stearine. ‘The record in this case shows 
conclusively, from the testimony of practical witnesses on 
both sides (See Easterbrook, Rec., 333, Q. 25, and Peck, 
Rec., 435, C. Q. 108) that if the fatty matter becomes 
chilled during the process of crystallization, it must be 
returned to the melting kettle. We may concede that 
imperfect crystallization would be accomplished under the 
process described in the foreign patents, but it is not 
practicable to work the process for commercial purposes. 
It was a new and improved step which Mége introduced 
when he procured his American patent. It was probably 
the result of four years of study and experiment. It is 
enough, surely, for the purposes of this case, to show that 
crystallization at a uniform temperature, without allowing 
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the product to become chilled—much less to become solid- 
ified—is an entirely different step in a process from one 
which requires crystallization to occur in the presence of 
and in contact with water, until the material has become 
brought to the state of complete solidification, so that it 
can be cut with a knife. 


The last step in the process of procuring pure oleomar- 
garine, described in the foreign patents, is in marked con- 
trast with the corresponding step described in the process 
of the American patent. The cold, fatty material is 
required in all the foreign patents to be first cut into 
small pieces, then a quantity of these pieces are wrapped 
in cloth and the oil separated from the stearine by means 
of pressure, the bags of fatty matter being arranged in 
the press in a pile, with alternating heated metallic plates. 
By this method, as the expert witnesses insist, it would 
inevitably follow that the heat in the metallic plates would 
cause some, at least, of the crystallized stearine to become 
liquified, and consequently it would pass through the 
strainer cloths into the oil. In the United States patent 
the fatty mass. which has not been allowed to congeal, is 
conveyed to a hydro-extractor, and the oil separated from 
the crystallized stearine without the use of heated plates. 
The United States patent also declares that under certain 
conditions a press may be made for aiding in the separat- 
ing process. 


The clear statements of Professors Wheeler (p. 270- 
273) and Morton (p. 209-215) as to the difference between 
the several foreign patents and the United States patent 
will be found to be exhaustive, and the attention of the 
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court is respectfully requested to the reasoning made by 
these eminent authorities in support of the essential 
importance of the differences which exist between the 
foreign patents and the United States patent as exhibited 
in the tabulated analysis and comparison which they pre- 
sent on page 236 of the Record. 


I confidently submit that I have thus far established by 
incontrovertible testimony that there exist radical differ- 
ences between the process of the foreign patents and the 
process of the United States patent. In fact the expert 
witness for the defendant, Professor Barker, does not pre- 
tend to say that the several steps set forth in the United 
States patent for the purpose of opening the oily globules 
enclosed in sacs, liberating the oil and stearine from the 
enclosing envelopes, without decomposing the membra- 
nous matter of the fat, separating the oil from the stearine 
by the crystallization of the latter, and finally collecting 
the oi] and the stearine separately, are the same as to 
their execution as the methods described in the foreign 
patents. No question to that effect is asked him by the 
defendant's counsel, and for the obvious reason that he 
could not give any other statement as to the matter than 
that which is given by the several experts for the com- 
plainants. He does say that he finds the process of the 
United States patent anticipated by the foreign patents, 
but this statement is perfectly harmless to the complain- 
ants, when we understand his assumption as to the con- 
struction of the Mége patents. 


He says, p. 580: 
‘‘] have compared the said patents together and in my 
opinion they are essentially for the same invention. So 
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far as my knowledge goes, Mége made but one invention, 
i. e., the artificial production of butter from fat by produc- 
ing the natural work produced by the cow when it reabeorbs 
its fat in order to transform the same into butter. This, 
therefore, constituted the essential feature of the inventor— 
of Mége, described in all the patents referred to.” 


Now, in this statement of the breadth of the grand dis- 
covery of Mége, I cordially agree, and if he had gone 
farther and said that if Meéege, had taken a patent in this 
country with a claim, like this, for example: ‘I claim the 
production of artificial butter from beef fat by means of 
the following process or succession of steps: Ist. Rup- 
turing or dissolving the enclosing envelopes of the oily 
globules of fat; 2d. Liberating the contents of the oil sacs 
by means of a degree of heat so low as not to decompose 
any of the associated membrane ; 5d. Separating the oil 
from the stearine by causing the latter to crystallize ; 
4th. Collecting the oil separately from the stearine,” 
a party practicing the invention by the improved means 
exactly corresponding with directions as they appear in 
the United States patent would be an infringer, notwith- 
standing that Mége had only set forth in his specification 
in the supposed patent the same directions which are con- 
tained in the foreign patents. The doctrine of the 
Supreme Court in the case of Tilghman vs. Proctor, 102 
U. S., 707. fully sustains this view and rests upon the 
sound and liberal rule that an original and first inventor— 
a fortiori, a discoverer of a law of nature or a principle of 
life, or of force—who has described one mode of practi- 
cally applying his invention or discovery for useful pur- 
poses, is entitled to hold all subsequent improvers upon 
his invention as infringers upon his underlying invention, 
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because the range of equivalents is in such exceptional 
cases very broad in favor of such first and original in- 
ventor. ‘This doctrine, however, is always subject to the 
qualification in applying it,‘as stated in the case of Tilghman 
vs. Proctor, supra, that the patent must contain a claim of 
invention comprehensive enough in its scope to cover the 
radical principle of the invention, otherwise, of course, 
the patentee will fail for want of a proper claim co-exten- 
sive with the true invention. 


While the doctrine applicable to primary inventions of 
supreme importance is as above stated, in suits for infringe- 
ments against subsequent improvers of the means which 
the patentees of such inventions have described for giving 
practical effeet to their inventions or discoveries, it does 
not follow that such first and original inventors have the 
right to appropriate to themselves subsequent improvements 
made by others. A striking instance of the truth of this 
statement, if any authority is needed for it, will be found 
in the two companion causes of Clough vs. Barker and 
Clough vs. Mfg. Co., both reported in 106 U. S., 166 and 
178, wherein the original underlying inventor obtained 
relief against a subsequent improver who had greatly in- 
creased the value of the device, while on the other hand, 
the patentee of the later improvements was protected 
against the appropriation of his improvement by the 
licensees under the first invention. 


Prof. Barker's erroneous assumption is not that the in- 
vention of Mége, regarded as the first known processs for 
converting beef fat into butter, is a dominating invention, 
when considered as a process involving a succession of 


oa tiade tad ote ak ao el da ieee 


se ly 


24 


steps of a general character, performing the functions in 
the process which I have above stated, but his mistake is 
in the implied assumption that the foreign patents compre- 
hended the improved means for working Mége’s own orig- 
inal discovery, which are set forth in this United States 
patent. Otherwise stated, it is true that the United States 
patent of 1873 is founded upon and employs, it may be, 
the broad generic invention which may, perhaps, be said 
to be described in his foreign patents, so that with a suita- 
ble statement of claim in such patents, a suit for infringe- 
ment could be maintained im this country if such patents 
were taken here, but the United States patent of 1873 
describes an improved process plainly distinguishable from 
the process of the foreign patents, and such improvement 
is not embraced or described in any one or all of the foreign 
patents. In fact, we say that no one of the foreign 
patents described a process which would produce any use- 
ful commercial product. 


Test this by a familiar illustration. Suppose that Mege 
had procured a patent in this country in the precise lan- 
guage of the Bavarian patent, with the addition of a claim 
of invention of the breadth of scope which I have above 
formulated. Suppose A in 1873, procured in this country 
a patent for the improved process for making artificial 
butter, based upon the Mege discovery and expressed in 
the precise language of the Mége patent in suit, and con- 
cede that A, during the life of such Mége patent in this 
country, based upon the Bavarian patent, as above sup- 
posed, could be enjoined, would it not be clear that A, 
after the expiration of the previous Bavarian patent, could 
resume the business of converting beef suet into butter 
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under his own patent, and be protected by the courts until 
its expiration in the enjoyment of his invention or improve- 
ment against any attempted infringement by Mége himself, 
or against any other person’ On the other hand, Mége 
would not, under the facts supposed, have any right to 
appropriate to himself during the life of his own patent 
the improvement of A, or afterwards, until A’s patent had 
expired. 


It results logically from this reasoning that the United 
States Mége patent did not expire with the expiration of 
the Bavarian or Austrian patent, for the reason that such 
previous foreign patents do not comprehend, or by neces- 
sary intendment embrace, the improved process or means, 
or succession of particular steps for utilizing in a better 
way the underlying broad invention of Mége which are 
set forth as the improvement covered by the United States 


patent. 


Surely Mége is not to be judged more harshly in respect 
to the point made in defense, that his United States patent 
has expired by reason of the allegation of its identity with 
his own expired Bavarian or Austrian patent, than he 
would be in case some person, other than himself, had 
taken such patents for Bavaria and Austria. It is fairly 
to be anticipated from any enlightened and conscientious 
judicial tribunal, having the facts of this case before it, that, 
if it can be rightly done, it will be gratified, rather than 
disappointed, to find that Mége’s last invention is distin- 
guishable from his earlier methods for giving practical 
effect to his great scientific discovery of the origin and 
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source of butter, and its substantial identity with the fat of | 
the animal from which milk is derived. 


The Effect of the Mege Affidavit. 


Assuming that I: have succeeded in establishing the 
facts that the Mége United States patent is on its face for 
an invention not specified in, or embraced by, the foreign 
patents, notwithstanding that to use the improved process ° 
described in said patent would involve the use of a gen- 
eric discovery, I proceed to inquire whether Mége in con- 
sequence of having signed an affidavit to the effect that 
French letters patent were granted to him on the 15th of 
July, 1869, for ‘* An improvement in transforming animal 
fats into butter, above referred to,” is now estopped to 
assert that the improvement specified in his United States 
patent is something more than, or different from, the 
invention specified in the said French patent. 


A technical answer to this question would be, so far as 
the present suit is concerned, that the French patent was 
in force and unexpired at the date of the filing of the bill 
of complaint in this case. As I have already said, the 
French patent was substantially the same as the Bavarian 
patent which did expire in the year 1876. In order for 
the defendant to make out its position and escape the suit 
entirely, it must establish that the American patent is the 
same as the Bavarian patent, but so far as the affidavit is 
concerned, it may technically be said that Mége makes no 
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reference whatsoever to the Bavarian patent as being for 
the same invention, and that if therefore, this court should 
hold, notwithstanding the differences between the foreign 
patents and the United States patent, that the affidavit of 
Mége is conclusive against him as to the identity of the 
United States patent with the French patent of 1869, it would 
follow that the defendant could not escape wholly on this 
point of defense, for the reason that the affidavit is con- 
fined to the French patent, therefore, the expiration of the 
Bavarian patent cannot accomplish the destruction of the 
1873 patent in the United States, unless the court shall 
find as a fact an absolute identity between the Bavarian 
patent and the United States patent. 


I desire, however, to argue the point upon a broader 


_ ground, and to insist that the affidavit has no effect to 


limit the life of the American patent, in case my position 
is acceptable to the court, that the invention therein spec- 
ified is an improvement upon the invention specified in the 
French or in any of the other foreign patents. 


It does not appear from an inspection of the proceed- 
ings which took place before the patent office, that it was 
ever adjudicated that the invention set forth in the appli- 
cation by Mége in 1873, was for the same invention as that 
set forth in any one of his prior patents. His solicitor, 
Mr. Seward, upon filing the case, advised the patent office 
that he was informed, “ That a French patent for this 
process was issued to Mr. Mége, October 2, 1869.” It 
appears, that he subsequently filed the affidavit of Meége 
above referred to. I think it is fair to consider that Mége 
executed the affidavit in compliance probably, with the 
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request of his solicitor in the United States, who was mis- 
taken in supposing that the French patent embraced the 
same improvement as the one specified in the United 
States application. It is fair also, I think, to give the 
most liberal construction to the paper. 


It is perfectly consistent with the truth, if we under- 
stand that the Mége original invention as indicated in his 
foreign patent, was a succession of general steps or ope- 
rations. Méege knew that he was the first discoverer of 
the fact of the identity between beef fat and butter. He 
was a scientist, not a lawyer, and it is not unreasonable to 
suppose, that although he knew that his last improvement 
comprehended in detail something more than, and was 
different from, what was contained in his French patent, 
yet, nevertheless all his patents were based upon his funda- 
mental discovery. Conceding, however, that the written 
paper is to be regarded as of the same effect as if filed by 
any other applicant, I ask only that it be not considered 
in any critical spirit against Mége, but that such interpre- 
tation shall be given to it as is fairly consistent with what 
Mége intended to declare. It must be kept in mind con- 
stantly that the affidavit in question was made in compli- 
ance with the routine practice of the patent office. It is 
not a requirement of law. ‘The statute provides, that a 
person who has procured a foreign patent for the same 
invention, shall not be debarred from obtaining a patent 
in the United States for such invention, but declares that 
such United States patent shall be limited to the life of 
such foreign patent for the same invention. 


The patent in this case was granted to Mége for the 


—————— 


29 


full term of seventeen years, without limitation or quali- 
fication. It expires, doubtless. by operation of law with 
the expiration of the Freneh patent, in the event that the 
invention set forth in the two patents are the same, and 
not otherwise. The question of identity is a question of 
fact to be determined by the court. A patent was not 
invalid under the law as it stood at the time that the Mége 
patent was procured, in the event that its life is curtailed 
within the term for which it is granted, by the existence of 
a prior foreign patent to the same patentee for the same 
invention. ‘This point was settled in O' Reilly vs. Morse, 
15 How., 62. 


But it may be said that Mége was an eminent chemist, 
and that, when he says in his affidavit that French letters 
patent were issued to him in 1869 for the “ improvement 
in transforming animal fats into butter, referred to” in 
the American application, his testimony upon that sub- 
ject is of so great weight that it serves to overbalance 
any testimony to the contrary coming from the eminent 
expert witnesses for the complainants. Now, in addition 
to the suggestion that the American patent does refer to, 
and is based upon, Mége’s great discovery, and that in 
truth he was the first inventor of a means for transform- 
ing animal fats into butter, and that, therefore, the state- 
ment in the affidavit is not necessarily inconsistent with 
the position that he was also the creator of a further im- 
provement in the means for making his discovery useful, 
I can array against the statement of Mége in the affidavit 
the testimony of Mége in the specification accompanying 
his application for the United States patent, wherein it is 
manifest, that he intended to declare. and does declare, 
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that the means described in his 1873 patent are an im- 
provement upon any previous or known means for trans- 
forming animal fat into butter. 


The full text of the Mége patent will be found on pages 
8-11 of the Record. In the second paragraph, after the 
statement that his invention is the result of physiological 
investigations, and consists in artificially producing the 
natural work which is performed by the cow, he declares, 
in contrast with anything contained in the foreign patents, 
“* The improved means I employ for this purpose are as fol- 
lows.” Again at the close of the paragraph, under the 
caption ‘* Concentrated Digestion,” he concludes the state- 
of the execution of this step, which we have already shown 


is entirely different from the method employed in any of 
the foreign patents, with this language : 

‘*This method of extraction has a considerable advan- 

tage over that which has been previously essayed. The 


separation is well made, and the organized tissues which 
it deposited are not altered.” 


Again in the fourth paragraph, under the caption 
** Crystallization in a mass,” he points out the characteris- 
tics of his former processes in the statement that ‘‘crystal- 
lization at unequal temperatures has been already employed.” 
He is referring to that method of crystallization which in- 
volves the pouring of the fatty matter into a vessel con- 
taining a layer of tepid water, and allowing the material 
to become entirely solidified. He, in his United States 
specification of 1873, uses the following language : 

‘‘f! have contrived for this purpose the followin 


method which produces a very perfect separation, and is 
as follows: 


SSeS | ———— - . 
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Again, in the fifth paragraph, under the caption “Sepa- 
ration by centrifugal force, he says: 

‘‘In order to avoid the numerous inconveniences of the 

employment of the presses which have been hitherto used, 


I cause the mixture of stearine and oleomargearine to flow 
into a centrifugal machine called hydro-extractor.” 


And again, in the sixth paragraph, which relates to the 
method of transforming oleomargarine into butter, he 
Says : 

‘* In the methods hitherto employed, the oleomargarine 
is transformed into cream, and this latter into butter. 


This complicated operation has many inconveniences. I 
attain the same result by the following manner :” 


In fact, the whole method for. producing more perfect 
butter with respect to form and structure, as distinguished 
from an oily matter, are essentially different from the 
methods which are described in the previous foreign 
patents. 


I submit, therefore, that any weight prejudicial to Mége, 
which the court might feel constrained to give to the affi- 
davit of Mége, filed as the result of a rule of the patent 
office, is more than lifted by the direct testimony of Mége 
above given from the specification, which he, himself, pre- 
pared in French, and which was translated into English. 
If, therefore, the said affidavit of Meége is neutralized by 
the specification of Mége, then the question remains as 
we left it when this topic in discussion was reached, and 
the only matter to be determined is whether the improved 
process set forth in the American specification was pre- 
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viously set forth in the French, or in any of the prior for- 
eign patents. 


The patent contains two claims. One for the improved 
product or material, and the other “for the process herein 
described of treating animal fats in the production of the 
oleomargarine.” 


The defendant manufactures oleomargarine oil and is 
not charged with making solid butter. 


Defendant’s Argument Based on Identity of Product. 


I am now brought naturally to the consideration of the 
point in defense to the effect that the material covered by 
the first claim of the patent is the same material in char- 
acter as the material obtained by the process set forth in 
the foreign patents. If this be so, then the claimed mate- 
rial would not be good. The professional experts who 
have testified on the part of the complainant all insist that 
the materials differ in character chemically considered. 
They are undoubtedly consistent from the standpoint as 
chemists from which they speak. It is a question of law, 
however, whether the material obtained by the process of 
the United States patent is different in kind from that ob- 
tained by the process of the foreign patents, although a 
vastly improved material in commercial value and useful- 
ness. It may well be said that oleomargarine oil, contain- 
ing such a notable percentage of stearine as would neces- 
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sarily be the result in the event that the solidified mass of 
mixed oleomargarine and stearine were pressed between 
hot plates, is a different article in character from a pure 
oleomargarine oil separated from association with stearine 
by the process described in the American patent. Its 
value as a commercial commodity would certainly be very 
inferior, and it is a grave question whether it would in 
consequence of the stearine which it would contain be a 
butter product in a true sense. I am aware, however, 
that the legal question is a nice one, and I do not consider 
that it is entirely free from doubt. There is no evidence 
that the foreign patents were ever worked to any extent 
beyond laboratory experiments. It is therefore very diffi- 
cult to determine, except by repeating experiments with 
the instructions of the Mége foreign patent, to sa, what 
the character of the article would be that is obtained. 
The experiments undertaken on behalf of the complain- 
ants show that no useful commercial article would be pro- 
cured by following the process of the foreign patents, and 
the reasons are given at large in the testimony of the 
experts. There is no question, however, as to Mége’s 
belief upon the subject, and undoubtedly he obtained in 
his laboratory a resulting product from the process de- 
scribed in his French and other foreign patents, which 
authorized him to make the statements as to its character 
which are found in his patents. However the fact may 
be, the case does not rest upon this claim. If the court 
should be of the opinion that in some quantity, a perfect 
oleomargarine could with care be obtained by following 
the process of the foreign patents, then a doubt would 
exist as to whether the claim for the material could be 
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sustained, except as limited to the outcome of the improved 
process. 


The claim upon which I principally rely is the claim to 
the improvement in the process of obtaining oleomarga- 
rine, which is specified in the second claim of the United 
States patent. A product may be old, and the process for 
obtaining it may be a new and improved one. This is too 
elementary law to be argued before this tribunal. 


Again, it may be that the resulting material from the 
improved process of the American patent is identical with 
natural butter, in chemical characteristics, in which case 
the article could never be the subject of a legal patent. 
although a very different process for producing the mate- 
rial would be unquestionably the subject of the patent, if 
distinguishable from any process previously known. 


The suggestion is made by the defendant, that if the court 
shall find that the material resulting from the process of the 
United States patent is the same material, in legal charac- 
ter, as that which could be obtained by working the pro- 
cess of the foreign patents, then it would follow, as a 
proper inference, that the process of the American patent 
was the same as the process of the foreign patents. This 
position is entirely unsound. Because the sugar obtaina- 
ble from a beet is the same sugar in chemical character as 
that obtainable from the cane, it by no means follows that 
a process for extracting the sugar of beets is necessarily 
the same process as the extraction of sugar from cane. It 
is impossible, when an effect can be produced by several 
causes, to infer from the existence of the effect. the cause 
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which produced it. This is not only a principle of logic, 
but also of the patent law. 


The Paaf Patent. 


As to the suggestion that there is anything in the Alfred 
Paraf patent of February 11, 1873, which interferes with 
the claim ot the complainants under the Meége patent, I 
have to reply that it is not true as suggested in the defend- 
ant’s brief, that the affidavit of Mége filed with his appli- 
cation tended to prevent an interference with the Paraf 
patent, which had already been issued. In the event that 
the Mége application in fact interfered.with any iuvention 
specified in the Paraf patent, an interference is required 
to be ordered under the provisions of the statute in such 
conflicting cases. It would not prevent the declaration 
of the interference to file an affidavit to the effect that the 
invention was tle same as that described in a prior patent 
to Mége, in France, in 1869. It would still be the duty 
of the commissioner, under the law, to give an opportu- 
nity to Paraf to contest the question of priority and to 
show, if he could, that he in fact made the invention at 
an earlier date than 1869, and had been engaged in exper- 
imenting with the view to perfecting his process down to 
the time that he procured his patent. The truth is, that 
there was not the slightest interference between the Paraf 
patent and the Mége application, and a comparison of 
that patent with the Mége patent will establish the truth 
of this declaration. It is manifest that the Paraf patent 
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does not involve any process of crystallization which is 
indispensable to the successful working of any process for 
converting animal fat into oleomargarine. 


The Paraf patent came into the case by a side door in 
the cross-examination of one of complainants’ experts, 
and apparently for no other purpose than to fix the fact 
that Paraf, in the patent, had stated certain ranges of tem- 
perature. The expert under examination was not asked 
whether the Paraf patent did comprehend the Mége inven- 
tion. In fact, the defendant never asked his own expert 
a word concerning the Paraf patent, or attempted in any 
manner whatsoever to establish its substantial identity 
with any material part of the Mége process. It was the 
duty of the defendant, if he proposed to rely upon this 
patent under his pleadings, to put it in evidence as an 
anticipation of the Mege invention, and to submit some 
proof concerning it. 


Without denying that there may be some instances of 
inventions described in patents prior to the one in suit, 
which are so plain and obvious in their character as not to 
require the aid of explanatory testimony, it is clear that a 
patent which involves chemical operations cannot be so 
considered and treated. This court cannot be called upon 
to perform the functions of expert witnesses, and for the 
reason that the court does not profess to have the neces- 
sary qualifications for the purpose. I am justified, there- 
fore, in saying that the absence of any suggestion that the 
process of crystallization of the combined stearine and oleo- 
margarine is to be performed in the Paraf patent, is enough 
to condemn it in the estimation of the court without fur- 
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therexamination. As to Paraf himself, it is, perhaps, now 
to be regretted that the record is not more full. All that 
we do know about him is that he borrowed some conve- 
niences of Dr. Chandler to enable him to experiment with 
the Mége process, having before him the information as to 
the Mége patent which was contained in the Moniteur Scien- 
tifique.. He attempted at one time to form a stock com- 
pany, but there is not a particle of evidence that a pound 
of oleomargarine was ever made by the Paraf process, or 
that his proposed stock concern was ever anything more 
than a financial scheme. We, of counsel for the complain- 
ants, were astonished in the court below to find the Paraf 
patent printed in the brief of the learned counsel for the 
defendant, but were more surprised upon reading the 
argument which he seeks to base. upon it. 


The Effect of the Intermediate Reissues. 


In reply to the position of defense that the intermediate 
reissues of the Mége patent, which were procured with 
expanded claims of invention, work an estoppel upon 
Mége now to confine. by the reissued patent in suit, his — 
invention within the exact limits of specification, and 
claims recited in his original patent of 1873, I need only 
say that it was undoubtedly intended to so enlarge the 
Mége patent by reissue as to include by direct assertion 
every artificial butter product which was obtained from 
the transformation of beef fat by any process whatsoever, 
in order to secure to Mége and his assignees in this coun- 


try the largest possible protection in the enjoyment of his 
fundamental discovery. ‘This practice in dealing with let- 
ters patent based on great discoveries had been recognized 


and approved by the profession and by the courts for more | 


than forty years. But, in January, 1882, the Supreme 
Court reviewed the law in relation to the right of inventors 
to procure reissues, and so stated the limitations of the 
right that, although the complainants had prepared the 
record in acase upon the reissue No. 8,424 in readiness 
for final hearing, they were compelled to abandon the suit 
and surrender the patent for a reissue to reduce its scope 
of claim to the invention of the improvement as originally 
it was stated in 1873. This course has been repeatedly 
pursued in similar cases, and has been approved by the 
Circuit Courts and impliedly recognized as proper by the 
Supreme Court. 


Infringement. 


The only remaining question is that of infringement. 
It is certain that under the stipulation of the defendant 
the exact improved process of the Mege 1873 patent is 
employed, unless indeed the non-employment of any per- 
centage of gastric juice for supplementing the action of 
the grinding or hashing devices for rupturing the enclosed 
oil sacs constitutes a new and different process. 


The defendant has the right to transform butter by the 
process described in any one of the foreign patents, but 
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it does not choose to do so. If it exercised in its business 
the process of the foreign patents, it would employ and 
practice the invention of Mége, but by the aid of an imper- 
fect method of utilizing it. It is the additional invention 
of improvement of Meége that he and his assignees are 
now entitled to hold. All the rest is open to the world. 


It is manifest, from the tabulated comparison of the pat- 
ents of Mége, and the process of the defendants, that every 
step in the sequence of operations set forth in the Mége 
1873 patent is. employed, save only that no gastric juice 
is used, 


This leads me to inquire what is the office of gastric 
juice in the process. Upon this matter all the experts 
agree that artificial gastric juice attacks .the albuminous 
membrane which encloses the oily matter in structureless 
fat, and dissolves it. It ruptures the membrane. It does 
the same thing so far as liberating the contained oil is 
concerned which a hasher or grinding mill does. It does 
not affect the oil at all. The suggestion made at a later 
date, under the stress of the case, by Prof. Barker, that 
gastric juice imparted a better flavor to the fat, is hardly 
worthy of serious consideratiun. He is overborne in this 
fanciful notion by the testimony of all the scientific wit- 
nesses for the complainants. Now, in dealing with chem- 
ical cases, the rule as to equivalents is more elastic than it 
is in mechanical cases. An equivalent in chemistry is 
something which, in doing its work, is * equally good.” 


Tyler vs. Boston, 7 Wall., 330. 


The defendants finely hash the fat, in pursuance of Mege’s 
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direction in his 1873 patent that “a complete crushing is 
necessary in order to obtain rapid work without alteration.” 
Perhaps the defendants, by omitting gastric juice, do not 
as completely supplement the action of the hasher as 
would be desirable to obtain the full quantity of oil which 
the entire mass of oil sacs would be able to deliver if 
opened. ‘The step, however, of the process is not altered 
or affected by the presence of, or the absence of, gastric 
juice, so far as its character is concerned. The defend- 
ants raise the heat in the rendering operation to 120 or 
130 degrees, but entirely within that degree of heat which 
will cause the membranous matter to be decomposed. 
Heat as a digestive process was necessarily old and well 
known at the date of the Mége original invention in 1869. 
It has been employed in the arts beyond the memory of 
man. It was necessarily employed wherever tallow has 
been rendered in domestic operations, ‘The discovery of 
Mége involved the use of heat, but the characteristic of 
the heat was that it should be so low in degree as not, as 
in the tallow rendering operations, to decompose the least 
portion of the membranons matter or tissue. So far, there- 
fore, as the defendant employs a slightly increased tem- 
perature within the danger limit of decomposing the fat, 
they use this step of the Mége process. If the defendants 
will use heat so high as to effect the decomposition of the 
membrane, they never will produce artificial butter from 
beef suet, but their establishment will be one for tallow 
rendering, and not for butter making. 


No one of the specific steps specified in the Mége pat. 
ent of 1873 may separately and by themselves be consid- 
ered as new. Thus so far as that patent is concerned, fine 


41 


grinding or hashing regarded as a mechanical operation to 
be performed upon a substance is in itself old in the arts. 
The same thing may be said of heat rendering and of the 
action of artificial gastric juice. So also the process of 
crystallization is in itself a natural operation, which alone 
and of itself disassociated from the process of which it 
forms a part, is old. Crystallization under particular con- 
ditions in the butter-making art is described in the foreign 
patents of Mége, and crystallization at a uniform tempera- 
ture must of itself in other arts, or in the laboratory, be 
perfectly well known. The office of a hydro-extractor 
has for many years in various industries been perfectly 
understood. It is not any one of these steps per se that is 
the subject of the patent. It is the sequence and order of 
these steps, coupled with their specific character, which 
constitutes the improvement in the process which is the 
subject of the American patent, which distinguishes that 
patent from any of the foreign patents of Mége. The 
testimony of the expert witnesses upon the subject of 
infringement is arrayed in full in the Record, pages 95 to 
186, and need not be repeated by me. 


I respectfully insist, therefore, that the patent of Mége 
here in suit is for an improvement in the art of transform- 
ing animal fats into butter devised by Mége, the author of 
the great discovery of the identity between the fat of the 
cow and the fat of butter. As to this patent all that is 
described and contained in the prior Bavarian and Aus- 
trian patents was public property at the date of the com- 
mencement of this suit, and at the present date, the 
French patent having expired, it too has fallen into the 
common domain. The improved process covered by the 


42 


patent in suit is independent of anything contained in the 
foreign patents of Meége. It is a valuable improvement. 
It is the basis of an enormous industry. It is the only 
practical method by which for commercial purposes the 
invention of Mége has been utilized for the benefit of man. 
The patent remains in force for seventeen years from the 
date of its issue, according to the grant which it contains. 
It is unaffected by the expiration of any of the previous 
foreign patents. The defendant uses this process, and 
the complainants ask the favorable judgment of the court 
in their behalf. | 
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I. 
THE PATENT AND ITS REISSUES. 


The patent here in controversy is Reissue No. 10,137, 
dated June 13, 1882, it being the third reissue of original 
patent No. 146,012, dated December 30, 1873, granted to 
Hippolyte Mege, of Paris, France, for Improvement in 
Treating Animal Fats. | 

The original patent, granted December 30, 1873, was re- 
issued by the assignee of Mege May 12, 1874, No. 5,868 ; 
again reissued September 24, 1878, No. 8,424, and again 
reissued June 13, 1882. All these patents are printed in full 
in the Record, pp. 463 to 475. | 

The original patent (p. 463), contained only ¢wo claims, as 
follows : 


1. “ The improved material herein described, produced by treating ani- 
mal fats so as to remove the tissues and other portions named, with or 


2 


without the addition of substances to change the flavor, consistency, or 
color, as set forth.” 
2. ‘The process herein described of treating animal fats in the produc- 


tion of oleomargarine.” 


The first reissue {p. 466) abandoned these claims, described 
a widely different invention, and substituted szr new and 


different claims. 


The second reissue (p. 469) abandoned both the descrip- 
tion and claims of the original patent and the first reissue, 
and substituted a new specification and zie claims, describing 
and claiming a widely different invention from that disclosed 
in the original patent. 


Several suits were commenced by the owners of the pat- 
ent for alleged infringements of this second reissue, but were 
never prosecuted to final hearing. In one of these suits, 
The National Dairy Co., etal. v. Benjamin Shoeneman, et al., 
in the U. S. Circuit Court, for the Northern District of Illin- 
ois, after more than four hundred printed pages of testimony 
had been taken, and the case had been set for final hearing, 
the complainant abandoned the prosecution of the suit, sur- 
rendered the patent, and obtained the third or last reissue. 


In this third or last reissue (p. 8, p. 472), the complainants 
abandoned their expanded specifications and claims and fell 
back upon the original patent, the specification and claims in 
the present reissue being exact copies of the original in all 
respects except wherve it was necessary to substitute the third 
person instead of the first person, by reason of the decease 
of M. Mege at some time prior to the last reissue. It con- 
tains but two claims, in the identical language of the origi- 
nal claims as above quoted,—the second claim covering a 
chemical process, and the first claim covering the product 
obtained by pursuing such process. 


I]. 
THE ALLEGED INFRINGEMENT. 


The specifications of the complainant's patent describe a 
process which, in its entirety, is therein stated to consist of 
nine steps, separately described and numbered. The com- 
plainants contend that the sixth, seventh, eighth and ninth 
of these steps are but modifications of, or improvements up- 
on, a process and product described in the first five steps,— 
or, more properly, that the first five steps describe the 
process and product claimed, while the last four steps only 
describe some of the uses to which the products of the 
process can be put, with directions how to treat them for 
such uses. 


Assuming, for the purposes of this part of the argument, 
that the complainant's contention on this point is correct, 
then the invention in controversy would reside in the first 
five steps described in the specification, which steps are as 
follows :— 


“ Jo all whom it may concern : 

“Be it known that HIPPOLYTE MEGFR, of Paris, France, now deceased, 
chemist manufacturer, did invent an Improved Means for Transforming 
Animal-Fat into Butter, of which the following is a specification. 

‘This invention, which is the result of physiological investigations, con- 
sists of artificially producing the natural work which is performed by the 
cow when it reabsorbs its fat in order to transform the same into butter. 
The improved means he employed for this purpose are as follows: 

“1. Neutralization of the ferments.—\n order to prevent the greasy sub- 
stance which is settled in the tissue of the animals from taking the disagree- 
able taste of the fat, it is necessary that the ferments which produce this 
taste shall be completely neutralized. For this effect, as soon as possible 
after the death of the animal he plunged the raw fats, called ‘graisses en 
branches’ into water containing fifteen per cent. of sea-salt and one per 
cent. of sulphite of soda. He began thus the transformation an hour at least 
after the immersion and twelve hours at most afterward. 

“II. Crushing.—A complete crushing is necessary in order to obtain 
rapid work withoutalteration. For this purpose when the substance is coarsely 
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crushed he let it fall from the cylinders under millstones, which completely 
bruise all the cells. 

“IIl. Concentrated digestion. —The crushed fat falls into a vessel which 
is made of well-tinned iron, or enameled iron or baked clay. This vessel 
must be plunged in a water bath of which the temperature is raised at will. 
When the fat has descended in the vessel he melted it by means of an arti- 
ficial digestion, so that the heat does not exceed 103° Fahrenheit, and thus 
no taste of fat is produced. For this purpose he threw into the wash-tub con- 
taining the artificial gastric juice about two liters per hundred kilograms of 
greasy substance. This gastric juice is made with the half of a stomach 
of a pig or sheep well washed and three liters of water containing thirty 
grams of biphosphate of lime. After a maceration during three hours he 
passed the substance through a fine sieve and obtained the two liters which 
are necessary for a hundred kilograms. He slowly raised the temperature 
to about 103° Fahrenheit, so that the matter shall completely separate. 
This greasy matter must not have any taste of fat. It must, on the con- 
trary, have the taste of molten butter. When the liquid does not present 
any more lumps he threw into the said liquid one kilogram of sea-salt (re- 
duced to powder) per hundred kilograms of greasy matter. He stirred dur- 
ing a quarter of an hour anc let it set until obtaining perfect limpidness. 
This method of extraction has a considerable advantage over that which 
has been previously essayed. The separation is well made and the organ- 
ized tissues which do deposit are not altered. 

“IV. Crystallization in a mass.—I\n order to separate the oleomargarine 
of the stearine, separated crystallizers or crysta!lizations at unequal tempera- 
tures have been already employed. He contrived for this purpose the follow- 
ing method, which produces a very perfect separation, and is as follows: 
Iie rendered the molten fat in a vessel which must be sufficient for contain- 
ing it. This vessel is placed in a wash-tub of strong wood, which serves as 
a water bath. In this wash-tub he put water at the fixed temperature of 
86° Fahrenheit for the soft fats proceeding from the slaughter-houses, and 
g8° for the harder fats such as mutton fat. Afterward the wash-tubs 
are covered and after a certain time, more or less long according to the fats, 
the stearine is deposited in the form of teats at the middle of the oleomar- 
garic liquid. 

“VV. Separation by centrifugal force.—In order to avoid the numerous 
inconveniencies of the employment of'the presses which have been hith- 
erto used, he caused the mixture of stearine and oleomargarine to flow into 
a centrifugal machine called ‘ hydro-extractor.’ The greasy liquid passes 
through the cloth and the stearine is collected. * When all the liquid is 
passed he put the machine in motion, and the crystals of stearine are entirely 
exhausted without the auxiliary of the presses. However, during certain 
seasons there are animals which produce crystals of stearine soft enough for 
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rendering necessary the stroke of a press as a last operation; but in this 
case this operation has little importance, because it is applied only toa 
fraction of the product. In all cases the oleomargarine is separated from — 
the stearine when it is cold and passed to the cylinder, constituting, 
especially if its yellow color has been raised, a greasy matter of very good 
taste, and which may replace the butter in the kitchen, where it is employed 
under the name of ‘margarine;’ but if it is desired to transform it into 
more perfect butter, he employed the following means: ~ 
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“ What is claimed is— 

‘“1. The improved material herein described, produced by treating ani- 
mal fats so as to remove the tissues and other portions named, with or 
without the addition of substances to change the flavor, consistency or color, 
as set forth. 

“2. The process herein described of treating animal fats in the pro- 
duction of oleomargarine.” 


In other words, on the above assumption, the invention 
in controversy would consist, first, in the process described 
in the first five steps, for producing a pure oil, comparatively 
free from stearine, limpid, having no.taste of fat but “the 
taste of molten butter,’—‘ a greasy matter of very good 
taste ’""—“ which may replace the butter in the kitchen,” and 
which, by the further process described in the last four steps 
of the specification, can be transformed “into more perfect 
butter ;"’ and, secondly, in the oil so produced. This is the 
contention of the complainants, as shown by the oth Ans. 
of Prof. Morton, p. 97. 


The defendant manufactures an oil from animal fats by 
the process set forth in the “ Stipulation” which is printed 
pp. 187, 188, and is admitted by complainant's counsel (Int. 
19%, p. 275) to be a correct statement of defendant’s process. 
Said “ Stipulation ”’ is as follows :— 


“ Stipulation entered into between counsel, relating to the process 
or method of manufacture, followed by the defendant, which 
stipulation is referred to in several of the depositions appear- 
ing in this record. 


“UNITED STATES CircurT Court, NORTHERN DISTRICT OF ILLINOIS. 


“ The Commercial Manufacturing ) 
Company, Consolidated, e¢a/., 
vs. 
“Fairbank Canning Company. 


In Chancery. 


‘It is hereby stipulated by and between the parties to the above entitled 
cause, represented by their respective counsel, and for the purpose of expe- 
diting the preparation and hearing of the above cause, as follows : 

‘‘ That the defendant in its factory first runs the fresh beef fat, which 
has been packed with ice during the preceding night, through a hasher, 
where it is thoroughly hashed, and is comminuted, and then melts the 
hashed fat in a jacketed kettle at a temperature ranging from one hundred 
and twenty degrees to one hundred and thirty degrees Fahrenheit, the fat 
being thoroughly agitated by mechanical stirrers while melting; and salt 
being mixed with the fat while it enters the kettles, and then, when settled, 
the melted fat is drawn off into other kettles, when the temperature is raised 
about five degrees and maintained about three hours, when the fat is put 
into seeders, which are kept in a room at a temperature of eighty-four to 
eighty-six degrees, untilit granulates and thickens. Then the stock is put into 
cloths holding three pounds each in a flat cake, seven by ten inches, and one 
inch thick. Eight of these are placed on an iron plate, and then an iron plate 
in alternation to seventy-five rows of cakes and plates and put into a press. 
Then the the oil is squeezed out by pressure in the press and runs into a tank, 
from which it is pumped through pipes into a kettle in the same room and 
temperature, where it remains several hours, and is run into tierces. 

** This stipulation does not prevent the consideration or introduction of 
evidence by either party, relating to the subject matter thereof, not incon- 
sistent with the contents hereof. 

‘‘That the complainants are to finish and complete at once, and at this 
sitting in New York, all their testimony, prima facie, and that the defendant 
is to use its best effort and endeavor to put in and complete its rebuttal 


within sixty days thereafter. 
“NEW York, November 21, 1883. 


*‘OFFIELD & TOWLE, 
“ Compt’s. Solrs. 

“Hitt & Dixon, 

* Defts. Soirs.” 


7 

The complainant's contention is, that, construing their 
patent as covering the process and product described in the 
first five steps of the specification, the defendant infringes 
it by making and selling the oil obtained as set forth in said 
Stipulation.” - 

To this end, they maintain that, in the third step of their 
patented process,—“ Concentrated Digestion,”—the “ d- 
gestion” is immaterial, the gastric juice non-essential, the 
limit of temperature not to excced 103° Fahreniutt erroneous, 
and the “ molten butter” taste untrue—the process being, on 
their theory, simply that of melting the fat at a tempera- 
ture of about 120° Fahrenheit till the oil separates from 
the tissues, and then settling and crystallizing it and re- 
moving the stearine, and the resulting o/ being merely 
tasteless and odorless, 7. ¢., having no disagreeable taste or 
odor. 

By comparing the defendant's process with the complain- 
ant’s patented process, it will be seen that :there is a wide 
difference between them in these and other particulars ; and 
the evidence shows an equally wide difference between the 
two products. Any construction of the patent which 
would enable it to cover the defendant's manufacture, must 
necessarily disregard the plainest directions given by Mege 


in his specification. 


ITI. 
STATEMENT OF THE DEFENSES. 

In this case, three defenses are made, viz :— 

1. That the patent had expired, before the last reissue 
thereof, by reason of the expiration of certain prior foreign 
patents granted to Mege for the same invention. 

2. That the patent has been invalidated by its successive 
reissues in 1874, 1878 and 1882. 

3. That even if unexpired and valid, then, in view of the 
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state of the art, including Mege’s own prior patents in Europe 
and the patent of Alfred Paraf, April 8, 1873, in the United 
States, and in view of the specific limitations, in Mege’s spec- 
ification, to a temperature of 103° Fahrenheit, to the use of 
gastric juice, and to the production of an oil which “ must 
not have any taste of fat,” but, “ must, on the contrary, have 
the taste of molten butter,” the patent must necessarily be so 
narrowly construed as not to be infringed by the very dif- 
ferent process and product of the defendant. 


IV. 
ARGUMENT OF THE DEFENSES. 

1. THAT THE PATENT HAD EXPIRED, BEFORE THE LAST RE- 
ISSUE THEREOF, BY REASON OF THE EXPIRATION OF CERTAIN 
PRIOR FOREIGN PATENTS GRANTED TO MEGE FOR THE SAME 
INVENTION. 

The original patent of Mege, dated Dec. 30, 1873, No. 
146,012, was issued on an application filed Dec. 13, 
1873. The petition and specification were filed and the 
first government fee paid, November 1, 1873; but an ad- 
ditional affidavit was required by the Patent Office, to 
complete the application, and this affidavit was filed De- 
cember 13, 1873. The Patent Office, therefore, treated the 
application as filed December 13, 1873, when the comple- 
ted application papers were for the first time on file in that 
Office. 

If, therefore, prior to the 20th day of December, 1873, or, 
a fortiori, if, prior to the Ist day of November, 1873, the 
invention secured by this patent had already been patented 
to Mege in any foreign country, then the United States 
patent, so granted, would expire with such foreign patent 
first to expire ; the law being as follows: 

“Sec. 4,887. No person shall be debarred from receiving a patent for 
his invention or discovery. nor shall any patent be declared invalid by 
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reason of its having been first patented or caused to be patented in a foreign 
country, unless the same has been introduced into public use in the United 
States for more than two years prior to the application. Aut every patent 
granted for an invention which has been previously patented in a foreign coun- 
try shall be so limited as to expire at the same time with the foreign patent; 
or, if there be more than one, at the same time with the one having the short. 


est term, and in no case shall it be in force more than seventeen years.” 
Rev. St., Title LX, Chap. 1, p. 954. 

Prior to the application for this patent, Mege had secured 
at least six foreign patents, to-wit: on July 15, 1869, a 
? French patent for 15 years; on July 17, 1869, an English 
patent for 14 years; on Oct. 31, 1869, an Austrian patent 
for 1 year; on April 8, 1873, a Bavarian patent for 2 years; 
also a Belgian patent and an Italian patent. 


The French patent expired July 15, 1884. 
\ The English patent expired July 17, 1883. 

The Austrian patent expired Oct. 31, 1870, but was re- 
“ newed and extended, and finally expired May 26, 1876. 


The Bavarian patent expired April 8, 1875, but was re- 
newed and extended, and finally expired April 8, 1876. 


The third, or present reissue of the Mege patent, upon 
which this suit is brought, was granted June 13, 1882. 


It follows, therefore, that if either the Bavarian or Aus- 
trian patent was for the invention in controversy, then the 
present reissue, No. 10,137, of the American patent, is, and 
ab initio was, invalid and void, under the provisions of Sec- 
tion 4,887 of our Patent Statute; that, if the French patent 
contained the invention in controversy, then, without refer- 
ence to other foreign patents, the American patent expired 

on July 15, 1884; that, if the English patent contained the 
invention in controversy, then, without reference to other 
foreign patents, the American patent expired on July 17, 
1883; and that, if said English, French, Bavarian, and 
Austrian patents are all for one and the same invention, to- 
wit : the invention in controversy, then the right to an Amer- 
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ican patent expired with the earliest of said foreign pat- 
ents, namely, the Austrian patent, on Oct. 31, 1870, and, 
under no assumption, can the patent be held to have con- 
tinued in force after April 8, 1876, the date of the final ex- 
piration of the extended and renewed Bavarian patent. 


These conclusions are supported not only by the plain 


provisions of the statute itself, but by the various decisions , 


that have, from time to time, been made by this Court upon 
the construction and meaning of the section in question. 

Copies of the specifications and claims of the French, 
English, Austrian and Bavarian patents are printed in the 
record, pp. 475-491. 

That these four patents were all for one and the same 
invention and discovery, appears plainly from an inspection 
of their specifications and claims, and is admitted by the 
complainant's principal expert, Prof. Morton, ans. 5, p. 215 ; 
and his “* Comparison Table,” p. 236. 


Record, p. 215: 

“(). 5. I see that you do not specifically treat or render as prominent in 
your answer the English patent to Mege as his other foreign patents, 
namely: French, Bavarian and Austrian. Please state what differences 
there are, if any, either in process or product, between the Mege English, 
French, Bavarian and Austrian patent exhibits. I mean, of course, the 
process and product of these patents dow to the point of the attempted sep- 
aration of the stearine fron the otl? 

“A. There ts no substantial difference between the English and the other 


foreign Mege patents, but there is this formal difference,” etc., etc. 


This answer, endorsed by complainant's expert, Prof. 
Chittenden (pp. 297-298), covers all the foreign processes 
and products “down to the point of the attempted separa- 
tion of the stearine from the oil.” “ The attempted separa- 
tion of the stearine from the oil” is the fourth step referred 
to in said “ Comparison Table” (p. 236), which fourth step 
Prof. Morton sets out in the same identical words under all 
the four foreign patents, with the single exception of the 
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word “ warm,” under the Austrian patett, for “ hot,” under 
the English, French and Bavariag. 


The attempted separation of the stearine from the oil 
was, therefore, identically the same step under all four of 
said patents ; and, comparing both statements together, the 
foreign patents were all for one and the same invention, 
both as to process and product. 


It ts important to keep this fact in mind in all the subse- 
guint discussion of this case. 


It follows, therefore, that if the invention claimed in the 
complainants’ original patent, or present reissue, was pat- 
ented in said French, English, Austrian or Bavarian patents, 
then, said foreign patents being all for one and the same in- 
vention, the right to an American patent expired with the 
expiration of the Austrian and Bavarian patents in 1876, as 
held by the Court below :— 


A. ESTOPPEL. 


Now, we submit in the first place, that the complainants 
are estopped to deny that the original United States patent 
to Mege was for the same invention that was patented in 
said prior foreign patents ; and for the following reason: 


It appears, from “Defendants Exhibit Patent Office 
Rules " (pp. 372, 373, folio 548), that when Mege’s applica- 
tion for said patent was pending in the U.S. Patent Office, 
in November and December, 1873, the following rule was 
in force as one of the printed Rules of Practice of the U. S. 
Patent Office for 1873, as Rule go, to-wit :— 


‘go. When application is made for a patent for an invention, which has 
been already patented abroad, the inventor will be required to make oath 
that, according to the best of his knowledge and belief, the same has not 
been in public use in the United States for more than two years prior to the 


application in this country.” 


On Oct. 31, 1873, C. A. Seward, Esq., of New York, in 
a letter transmitting Mege’s application papers to the Com- 


missioner of Patents for filing in the Patent Office, wrote as 
follows: 
. 7 
“T am informed that a French patent for this process was issued to Mr. 


Mege Oct. 2, 1869.” (See p. 455.) 


Subsequently, on Dec. 12, 1873 (p. 460), Mr. Seward 
again wrote as follows: 


**New York, December 12th, 1873. 

“ THE COMMISSIONER OF PATENTs, 

* Washington. 
“ Dear Str: 

“T enclose herewith the affidavit of Hippolyte Mege as required by Rule 
go, which I hope will be sufficient to authorize the examiner to take up the 
application, and to proceed with the same in its due course. 

Yours very truly, 
C. A. SEWARD.” 


The affidavit, transmitted by Mr. Seward to the Com- 
missioner of Patents, as referred to in said letter of Dec. 
12, 1873, is printed on p. 460, and 1s as follows, the italics 
being our own: 

* BEFORE THE COMMISSIONER OF PATENTS, 


“In the matter of the Application of Hippolyte Mege for Letters Patent 
of the United States for an improvement in /ransforming animal fats into 
butter. | 
“REPUBLIC OF FRANCE, / __ 

City oF Parts. aa 

“1, Hippolyte Mege, being duly sworn, do depose and say that I am a 
citizen of France; that I am the inventor of the improvement in transform- 
ing animal fats into butter above referred to; ‘hat French Letters Patent 
were duly issued to me therefor on the fifteenth day of Fuly [October], 786g; 
that I have caused the above application to be made for the issuance of 
Letters Patent of the United States for the said improvement, and that 
according to the best of my knowledge and belief the said invention and 
improvement has not been in public ase in the United States for more than 
two years prior to the filing of my said application in the Patent Office of 
the United States for Letters Patent of the United States for the said im- 
provement. / make this statement on oath, conscientiously believing the same 
to be true, and by virtue of the provisions of Section 25 of the Act of Congress 
of Fuly 8, 7870, entitled An Act to revise, consolidate and amend the 
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Statutes relating to Patents and Copyrights, and of Rule go of the said 


Patent Office. 
“H. MEGE. 


“Sworn to before me this 28th day of November, 1873. 

“JOHN MEREDITH READ, Jr., 
“U.S. Consul General.” 

The 25th Section of said Act of July 8, 1870, was as fol- 
lows : 

“SEC. 25. And be it further enacted, That no person shall be debarred 
from receiving a patent for his invention or discovery, nor shall any patent 
be declared invalid, by reason of its having been first patented or caused to 
be patented in a foreign country ; provided the same shall not have been in- 
troduced into public use in the United States for more than two years prior 
to the application, and that the patent shall expire at the same time with 
the foreign patent, or, if there be more than one, at the same time with the 
one having the shortest term; but in no case shall it be in force more than 
seventeen years.” 

It will be observed that the complainants’ assignor, Mege, 
with full knowledge of the Statute and Rule, and for the 
declared purpose of conforming to the requirements of both, 
made this affidavit, acknowledging that the same invention 
had been patented in France, July 15, 1869, and adding the 
solemn declaration: “I make this statement on oath, con- 
‘ scientiously believing the same to be true.” 

When this affidavit was filed, the application had been 
lying in the Patent Office without official action about six 
weeks, apparently awaiting the affidavit as a document nec- 
essary to enable the Examiner to act. In his letter of trans- 
mittal, Mr. Seward hoped that the affidavit would “ be suffi- 
“cient to authorize the Examiner to take up the application 
“ and to proceed with the same in its due course,”—clearly 
implying that the absence of the .affidavit, up to that time, 
had been officially regarded as an obstacle to further pro- 
ceedings in the Patent Office. The affidavit was thus filed 
not only to inform the Patent Office of an important fact, 
having a vital effect in law, but as a necessary legal step to 
enable the applicant’s case to be proceeded with. Ten days 
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after the receipt of the affidavit at the Patent Office, the Ex- 
aminer passed the case for issue. 

It is submitted that these facts amount to an estoppel 
against Mege, and all claiming through him, on the general 
principle of 

Legget v. Avery, 101 U.S. 256. 

The simple fact is this: Mege, in applying for his U. S. 
patent, declared in effect, under oath, to the Commissioner 
of Patents and through him to the public, shat the thing 
which he was seeking to patent was the same thing which he 
had previously patented abroad, and not some other and dif- 
ferent thing; and the patent was granted to him with that 
understanding. This Court has repeatedly held, in substance, 
that a patent is to be limited to the thing which was orig- 
inally applied for, and that the application papers may be 
resorted to, if necessary, in order to ascertain what that thing 
was. Can Mege’s assignees now be heard to assert that the 
patent was for another and different process and product | 
from that which in his application he solemnly stated it to 
be, making “ this statement on oath, conscientiously believ- 
“ing the same to be true”? If not, that is the end of the 
case. 


There are other facts in evidence, which, in connection 
with the above affidavit, are, we submit, sufficient to raise an 
estoppel against Mege and all privy with him, ynder another 
principle of law. 


At the time when this application of Mege was filed in 
the U.S. Patent Office, and while it was pending therein 
before the issue of the original patent of Dec. 30, 1873, there 
was already in existence a patent granted to Alfred Paraf, of 
New York, dated April 8, 1873, No. 137,564, for an “ Im- 
‘provement in Purifying and Separating Fats,” which de- 
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cribed and claimed a process of producing oleomargarine 
oil wethout the use of gastric juice, and by rendering the fat at 
a temperature of from 100° to 120° Fahrenheit. Said patent 
is in evidence in this case. (See p. 173, Ans. 25, 26, ef seq.) 
By Paraf's process, fat is first hashed “as fine as possible in 
a regular meat-hasher,” then heated in water for two hours 
to “a temperature varying from 100° to 120° Fahrenheit, 
‘and stirring it constantly,” then “allowed to cool” until 
“the mixture of congealed oleomargarine, stearine, and 
‘“‘membrane is separated from the water,”’ after which, the 
fatty matters, removed from the water, are salted and worked 
thoroughly between two cylinders to complete the expres- 
sion of the water, and then are packed in bags and subjected 
to a press to separate the oil from the stearine—the latter 
operation being conducted at a temperature sufficient to 
liquify the oil but not the stearine. The result is, melted 
oleomargarine oil, separated from the stearine, “ perfectly 
“ odorless,” and “ highly suited for domestic and cooking 
“ purposes.”’ 

Paraf was a chemist of ability (Chandler, p. 170, Ans. 8, 
g), who madea series of experiments in New York late in 1872 
and early in 1873, in Prof. Chandler's laboratory, “ repeating 
“the experiments of Mege and testing some theories of his 
“ own with regard to improvements in the process.” (Chan- 
dler, p. 151, Ans. 5; pp. 170 to 173, Ans. 8to 27). The 
result was this patent of April 8, 1873, in which he claimed— 

‘*The process or processes for the improvements in the manufacture of 
products from fresh fat, substantially as hereinabove set forth.” 

The first artificial butter made in this country was made 
by Paraf's process ; and the process was in use in the United 
States on a considerable scale, and was extensively published, 
as early as October, 1873, (Chandler, pp. 181, 182, Ans. 61, 
62; p. 180, Ans. 56). 

Comparing the Paraf and Mege processes with the defend- 
ant’s manufacture, it will be seen that there is much greater 
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similitude between the Paraf process and the defendant's proc- 
ess than there is between that of Mege and that of the defend- 
ant. Both Paraf and the defendant make use of a simple 
rendering process, without artificial digestion ; both use a 
temperature of 120° Fahrenheit or thereabout; and both 
obtain, as a product, oleomargarine oil, separated from an 
excess of stearine, entirely odorless, and without the taste 
of molten butter ;—in all which particulars they differ from 


the process and product described in the Mege patent. 


When, therefore, on the first day of November, 1873, more 
than six months after the issue of Paraf's patent, Mege filed 
his application for Letters Patent in this country, two courses 
were open to him, to wit: first, if. he had, as the complain- 
ants contend, improved his original invention in the par- 
ticulars referred to, he could have taken the position that 
his improved process was not the process patented abroad, 
but was a simple process of rendering, without digestion, 
at about 120° Fahrenheit,—in which case an interference 
with Paraf would have resulted, and the question of prior- 
ity of invention could have been determined when the wit- 
nesses were all living and the facts were readily provable; 
or, secondly, he could take the position that, whatever im- 
provements he may have made in the interim, this applica- 
tion and claim were intended to describe and secure the 
principles of the original invention as patented abroad,—in 
which case no interference with Paraf was necessary, but 
the patent could issue without contest. 

Of these two inconsistent positions, Mege and his legal 
advisers chose the latter; and, apparently to fortify their 
position, they called the attention of the Commissioner of 
Patents to Mege’s prior French patent of July 15, 1860, 
filed an affidavit declaring in the most solemn manner that 
the invention now sought to be patented was identical with 
that of the French patent, and thereupon obtained the issue 
of the Mege patent of December 30, 1873, with the claims 
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here in controversy, and without an interference with the 
prior Paraf patent. If he had construed his description 
and claims then as the complainants now construe them, 
they would have been infringed by the Paraf process, and 
therefore could not have been granted without an interfer- 
ence as provided by statute; construing them, however, as 
involving the process of digestion at 103° Fahrenheit—the 
temperature necessary for digesting—and as producing only 
an article having the taste of molten butter, no interference 
was necessary and none resulted. 


His assignees, the complainants, are now endeavoring to 
expand this claim so as to cover anuther process in which 
no digestion is employed, no limitation to 103° F. ob- 
served, and no article having the taste of molten butter 
produced; and, in order to maintain this position, are in- 
sisting that the limitations of his United States patent are 
to be disregarded, his ‘affidavit treated as a nullity, and his 
French patent held to be for an altogether different inven- 
tion, 


It is submitted that they are estopped to do this, by 
reason of the facts above stated. 


“A party cannot occupy inconsistent positions; and where one has an 
election between several inconsistent courses of action, he will be confined 
to that which he first adopts. Any decisive act of the party, done with the 
knowledge of his rights and of the fact, determines his election, and works 
an estoppel.” 


Bigelow on Estoppel (Ed. of 1872), p. 578. 
Sinith’s Leading Cases, vol. 2, p. 735 (Am. Ed. 
1873). 


B. ACTUAL IDENTITY OF MEGE'S INVENTIONS AS PATENTED 
HERE AND ABROAD. 
Before entering upon this discussion, it is well to advert 
to certain preliminary matters, scientific and non-scientific, 
which are established by the evidence, viz:— 
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First—That animal fat is a compound substance con- 
sisting of three oily matters, oleine, stearine, and margarine 
or palmatin. This substance is, in the animal, divided into 
microscopic globules, each contained in a thin membrane- 
ous sack or cell. In the living animal, the contents of the 
sack or cell are liquid. Oleine, margarine and stearine 
solidify or crystalize at different temperatures, but all below 
the animal heat. Stearine solidifies at a higher temperature 
than oleine or margarine. 


Morton, pp. 98, 124, 128. 
Chandler, pp. 153, 154, 155, 157, 158. 


Second.—That artificial digestion was well known long 
prior to Mege’s invention. 


Morton, pp. 108 to 114, Ans. 17 to Ans. 32. 
Barker, p. 402, Ans. 66. 


° 

Third.—That the process of separating fat from its en- 
closing sack or cell by eat is different from the process of 
separating them by digestion, whether natural or artificial. 
In the process of rendering (2. ¢. separating by heat alone) 
the heat dries up the cell-sack, causing it to become brittle 
and ‘to shrivel, crack, or become permeable to the contained 
oils, and they then escape from it, leaving the dried up cells 
or husks as a residual product which, when aggregated in 
visible quantities, is commonly termed “scrap” or “ crack- 
lings;’’ whereas, in the process of separation by digestion 
(whether natural or artificial), the cell-sacks are dissolved by 
the gastric juice, leaving the contained oil free. The gastric 
juice attacks the membraneous cell-sacks, but has no de- 
structive effect upon the oil. 


Morton, pp. 98, 99, Ans. 11; 100, Ans. 13; 101, Ans. 
16; 112, Ans. 23; 113, 114, Ans. 24, 25, 26-33; 
136, Ans. 142; 140, Ans. 1§2; 137, Ans. 145; 241, 
Ans. 37. 
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Chandler, id. pp. 154, Ans. 11; 155, Ans. 14. 
Barker, p. 379, Ans. 6. 


Extract from Carpenter’s Physiology, pp. 110, 111, 
folio 170. ° 


The testimony of Prof. Morton, complainant's expert, p. 
137, Ans. 145, is especially important and conclusive, and is 
as follows : 


“C. Q. 145. Are the two processes mentioned in my previous question” 
(separating by heat alone, and by digestion,) “the same or different proc- 
esses ? 

“A. They are different processes.” 


Fourth—That the animal heat or temperature of oxen, 
sheep, etc., is from 100° to 103° or 104° Fahrenheit. 


Morton, p. 107, Ans. 13. 


Fifth—That gastric juice is active at the animal tempera- 
ture, but becomes tactive if the temperature be reduced 
below that point, and becomes decomposed and destroyed if 
the temperature be slightly increased above that point. 


Morton, p. 107, Ans. 10; 108, Ans. 15, 16; 108 to 

112, Ans. 20, 21, 22. 

Barker, p. 379, Ans. 6. 
Carpenter's Physiology, cited on pp. 110, 111, as follows: 
“ This action of the gastric solvent upon the azotized constituents of the 
food is dependent upon several conditions. One of the most important of 
these is ¢emperature. A heat of from 96° to 100° is required to keep up the 
solvent process, which ts retarded according to the depression of the thermom- 
eter below this standard, so that at the ordinary temperature of the atmos- 
phere it is completely suspended, to be revived, however, with an increment of 
heat; on the other hand, a trifling elevation of temperature above 100° ocea- 
stons a decomposition in the gastric juice, which entirely destroys tts solvent 


powers.” 

Sixth—That gastric juice (artificial or natural) acts by 
catalysis—its pepsin not entering into combination with the 
substances which it attacks and dissolves, but remaining 
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undiminished in quantity and potency. <A given amount of 
the pepsin of gastric juice is able to dissolve any amount of 
animal tissue, during which action the pepsin neither in- 
creases nor diminishes in amount, nor suffers any loss of 


power. 


Morton, p. 113, Ans. 24. 


Seventh—That at the animal temperature the heat 
alone, without the presence of gastric juice, is unable to 
break up the cells and liberate their enclosed oils. A tem- 
perature of 10° or 12° Fahrenheit above the animal temper- 
ature is the very least additional temperature which would 
effect the result by heat alone; and a considerably higher 
temperature, to wit, about 120° Fahrenheit, is necessary for 
practical business purposes. 

Morton, pp. 132, Ans. 130; 134, Ans. 136; 135, 
Ans. 139. 


kighth—Long before Mege, it was well known that sub- 
stances which are to be dissolved by gastric juice (pepsin) 
should be thoroughly ground up, or comminuted. Prof. 
Morton (p. 108, Ans. 17) says: “ /¢ 2s a@ matter of course that 
the more finely the material acted upon is comminuted, 
the more rapid would be the action.” Carpenter’s Physiol- 
ogy, p. 427,(Am. Ed. of 1853), says: ‘“ The importance of — 
the previous state of minute division and incorporation with 
aqueous fluid, in promoting the action of the gastric solvent, 
has already been dwelt on” (p. 111). Morton, (p. 112, Ans. 21), 
says: “ These conditions would secure artificial digestion, 
and the same would be the more rapid as the comminution 
of the digestible material was more complete.” Barker, (p. 
378, Ans. 5), says: “The second step entitled ‘ crushing’ 
ts an obvious requirement and had been long in use in the 


arts for similar purposes. Comminution facilitates treatment 
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because it increases the surface to be acted upon”’ In Glue 
Co. v. Upton, 6 O. G., 838, Mr. Justice Clifford said: 

“ The fact that small particles of soluble substances are more readily dis- 
solved in liquids than larger ones, is a matter of common knowledge, and 
has beer, known for ages, whereof the memory of man runneth not to the 
contrary.” 
which statement the Supreme Court approved on appeal, g6 
U.S., p. 9. 

The Court below tersely put the fact as follows : 


.“*Any man who had intelligence enough to know the uses of his own 
teeth would know the necessity of the complete comminution of any article 
to be subjected to the processes of digestion or the action of the gastric 
juice. It would hardly require a scientist to instruct an operative that the 
more finely a substance is communited the more direct and prompt would 
be the action of the gastric juice and the process of digestion.” 


Ninth—The various steps of Mege’s patent (¢. ¢. the first 
five steps) were old and well known, when considered each 
by itself and independently of the others. These steps are :— 


Neutralization of the ferments. 
Crushing. 

Concentrated digestion. 
Crystallization in a mass. 
Separation by centrifugal force. 


“ Neutralization of the ferments” is only a high sounding 
name for mere salting or preserving from decay. (Barker, 
p. 378, Ans. 5.) 

“ Thus, in the Mege specification, it is directed to use 
water containing sea salt and sulphite of soda, as a preser- 
vation of the fat previous to its disintegration. In the pro- 
cess of defendant's this preservation is accomplished by the 
use of ice.’ (Morton, p. 104, Ans. 21.) The use of these 
substances was old. (Id., p. 122, Ans. 81, 82.) Prof. 
Chandler endorses Morton's testimony (pp. 157, 158, Ans. 
21.) Prof. Barker says the use of the preservatives is not 
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necessary where the fat is to be rendered immediately upon 
the death of the animal (p. 378, Ans. 5.) Prof. Morton 
seems to agree with him on this point, as we infer from the 
first part of his 34th answer, p. 115, where he speaks of 
producing, “ from a /resh or preserved fat,” a“ greasy mat- 
ter without a fatty or tallowy taste,” although, in answer 
71, p. 120, he thinks that the preservatives would have to be 


* 


applied in working “ on a commercial scale.” 

“ Crushing” fat previous to rendering it, was old. (Mor. 
ton, p. 123. Ans. go.) In Lunel’s Treatise, published at 
Paris in 1864, the fat was directed to be greund in a mortar, 
then washed and melted at a gentle heat—certainly a most 
effectual method of crushing “all the cells” (p. 123, 


Ans. 91). 


“ Concentrated digestion,’ as we have already seen, was 
old in its general principles and method of operation, 
although Mege was the first to make use of it in the indus- 
trial arts. (Morton, p. 125, Ans. 96, 97.) 


“ Crystallization in a mass” was old. (Morton, p. 124, 


Ans. 92.) 


“ Separation by centrifugal force” was old. (Morton, pp. 
124, 125, Ans. 93.) 

Crystallization in a mass, followed by drawing off the 
liquid oil and subjecting the solid residue to pressure in 
canvas bags, which expressed the remaining oil and left the 
solid residue hard and white, (Stearine), was old. (Morton, 
p. 124, Ans. 92). 

The only step in the patented process which, considered 
by itself, was new, was the artificial digestion, (Morton, p. 
125, Ans. 97,) and this step, as we have seen, was new only 
in the sense of having never been applied in the industrial 
arts before Mege applied it in the manufacture of his oleo- 
margarine. 


(See, also, Morton, pp. 228, 229, Ans. 20.) 


“m=, 
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Tenth —The rendering of fats at a gentle heat soas to pro- 
duce them free from disagreeable taste or smell, was old. \n 
the Domestic Encyclopedia, published at Philadelphia in 
1803 (p. 184), fresh fat is directed “to be melted by a gentle 
heat with a small quantity of water till the latter be evapor- 
ated; it is then to be strained off into an earthen vessel, 
when it will settle and be preserved from the air. When 
thus purified, fat is a/most totally divested of taste or smell.” 
In Reese's Encyclopeedia, published at London in 18109, 
fresh leaf lard is directed te be cut into small pieces, melted 
by a moderate heat, and strained by pressing it through a 
linen cloth. . . . In order to obtain the oil of “ suet and 
lard” very pure, “ they should be weshed in water till the 
water comes off colorless, before they are melted. During 
the melting the remaining water is evaporated, and that this 
is the case may be ascertained by throwing a little of the 
melted fat into the fire, when it will crackle if any water re- 
mains. Zhe heat must not be raised above 97°, the melting 
point of fat” (lard) “ because otherwise the fat is decom- 
posed, rendered acrid and assumes a yellow color” (pp. 
185, 186). 


Eleventh —Mege's invention did not involve the discovery 
of any new sctentific law or important class of scientific facts. 
It was a new step in the arts or in the application of science, 
rather than a new step in science. 

(Morton, pp. 97, 105, Ans. 7, and cross-answer 3.) 


Bearing these things in mind, and remembering the ad- 
mitted fact that the English, French, Bavarian and Austrian 
patents are all for one and the same invention, we are now 
ready to enter upon the proposed discussion of the question 
whether or not Mege’s United States patent is for the same 
invention previously patented by him abroad. 


1. Mege thought it was, when he filed his affidavit above 
referred to, wherein he stated on oath that they were for the 


same inventions, “ conscientiously believing the same to be 
true.” This alone ought to be conclusive of the question. 
Who knows better than he? 


2. Professor Mott, the former agent of the owners of this 
United States patent (p. 189, 190), a chemist of ability and 
integrity (Chandler, p. 181, Ans. 60), formerly employed to 
make experiments for the owners of the patent (Id., p. 178, 
Ans. 48; 180, Ans. 52, 53), “howght it was, when he pub- 
lished his “ Report” in the Scientific American of Nov. 26, 

876, stating, among other things, the following : 

“ The next process to be considered is Mege’s process, patented in Eng- 
land on Fuly 17, 186g, and finally patented in this country December 30, 
1873, and retssued May 12, 1874. The reissue contains all the valuabie 


points in both Mege’s English and first American patent,” etc., etc. (pp. 178. 
179, Cross @. 51). 


3. The complainants’ assignor, the United States Dairy 
Company, and their counsel, thought t was, when they filed 
their Bill in Equity in the United States Circuit Court for 
the Northern District of Illinois, on August 22, 1876, 
against N. K. Fairbank e¢ af, under Mege’s reissue No. 
5,868, dated May 12, 1874, in which they made the follow- 
ing sworn statement (see p. 390):— 

“And thereupon your orators complain and say that écfore the vear 1869, 
Hippolyte Mege. of Paris, France, discovered that a substance identical 
with true butter might be extracted from the fats of kine or other animals, 
and having reduced the same to practice, took out patents for the same in- 
vention in france and England, in the year 1869. . —e . And 
your orators further show unto your Honors that the said Hippolyte Meye 

did on the first of November, 1873, apply to the Patent Office for a 
patent for Ais said invention, and such proceedings were had that on the 
30th of December, 1873, Letters Patent of the United States were issued to 
him for his said invention so made by him before the year 1869, and patented 
by him in that year in England and France, the said invention not having 


been introduced into public use in the United States for more than two 


years prior to his said application.” 


The defendant's position on this question is, therefore, 
not a new one, nor one of their own devising—they were 


taught it by Mege himself, in his affidavit filed in the 
Patent Office—and by the complainants’ assignor, in a suit 
brought in 1876, in the U.S. Circuit Court for the Northern 
District of Illinois, against Mr. Fairbank, the principal pro- 
prietor of the defendant corporation. Since that time, the 
complainants and their counsel and eaperts have received new 
ight—evidently not a scientific light, but a light derived 
from some of the decisions of the United States Courts on 
the subject of the expiration of American patents by reason 
of prior foreign patents for the same invention. 


The construction which the complainants’ assignor, and 
its chemical expert, Dr. Mott, in the year 1876, put upon 
Mege’s prior foreign patents, was a very broad one. They 
found the foreign patents to contain not only all that was 
in the original patent of Dec. 30, 1873, but also all that was 
in the first reissue of May 12, 1874, which was then in force. 
They, therefore, construed the foreign patents as covering 
not only the process of separating the fats from their en- 
closing tissue by the solvent action of gastric juice at 103° 
F., but also as covering the separation by the action of heat 
alone at a temperature of from 115° to 125° F.* It is 
wonderful how much the foreign patents were believed to 
contain when these gentlemen supposed it for their interest, 
and how little they are now said to contain since the new 
light dawned ! 


If Mege himself signed and executed the applications for 
the first and second reissues, which describe and claim melt- 


*NoTE.—The temperature of the ox being 103° F. (Morton, p. 107, Ans. 
13), and separation by heat alone requiring at “the very least,” 10° or 12° 
more, for even an imperfect result (Id. p. 134, Ans. 136), it follows that the 
minimum temperature at which the non-digesting process of the first and 
second reissues could be carried on would be about 115° F. According to 
Manley, a practical expert of ten years’ experience, it is at least 117° (p. §8, 
Ans. 81-83). See, also, Conolly. Id., p. 45, Ans. 68, and Leo, p. 69, Ans. 


13, 14. 
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ing by heat alone at a temperature of 125° F., after first 
crushing the fat between cylinders and millstones, as an 
alternative and equivalent process for melting by the aid of 
gastric juice at 103° F., then he, also, regarded that alterna- 
tive and equivalent process as having been patented in his 
prior foreign patents; for he applied for the reissues as for 
the same invention patented in the original patent of Dec. 
30, 1873, which invention he had already declared under 
oath to be identical with that of his French patent of July 
15, 1869. Thus Mege and all his assignees, lawyers and ex- 
perts, for a period of nine years, down to Fune 13, 1882, 
occupied the position that the invention claimed in his patent 
of Dec. 30, 1873, had been patented abroad in 1869, and that 
the process of separating by heat alone without the aid of gas- 
tric juice, of equivalent to the process patented here in 1873, 
was equivalent to the process patented abroad in 1869. On 
no other ground could they have included such process in 
the reissues, nor induced the examiner to allow claims for it 
therein without an interference with Paraf. 


Coming, now, to a direct comparison of the process pat- 
ented Dec. 30, 1873, with that before patented abroad, we 
call attention, first, to what seems a decisive test of their 
identity, to wit, the actual identity of the products produced 
by said processes. 

Prof. Morton, complainants’ expert, referring to the 
American patent, says (pp. 104, 105, Ans. 22, and cross 
answers I and 2): 


“ There is no process by which the Mege product can be produced except that 
of the Mege patent, or its substantial equivalents” (p. 104). 


“C.Q. 1 (p. 105). Then the two are inseparable, are they not? 
“A. Jso understand them to be. 


“C.Q. 2. And the Mege product is peculiarly and exclusively the crea- 
tion of the patented process and all that it embraces? 
“A. tts a product which ts exclusively produced by the Mege process or 


tts substantial equivalents,” 
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Prof. Chandler “agrees with Professor Morton entirely” 
on this as on all other points in the complainants’ case. 
(Chandler, pp. 157, 158, Ans. 21; p. 156, Ans. 17, 18.) 


This fact, established by the complainants’ evidence, ren- 
ders the invention -of the product and the process one and 
the same invention, as a matter of law, so that a patent for 
the product could be lawfully reissued for the process, or 
wice versa. . 

“Where a new process produces a new substance, the invention of the 
process is the same as the invention of the substance, and a patent for the 


one may be reissued so as to include both, as was done in case of Good- 
year’s vulcanized rubber patent.” 


James v. Campbell, 104 U.S. 356. 
“ The product and the process constitute one discovery.” 
Goodyear v. The Railroad, 2 Wall. Jr., 356. 


In the Goodyear Dental Vulcanite case, Smith v. Good- 
year D. V. Co.,93 U.S., 499), where the patent had been 
originally granted for a process and afterwards reissued for 
the product, the Supreme Court said: “ Certainly it is not 
another process ; and as its result is the same, it is impos- 
sible to hold that the reissued patent is for a different inven- 
tion from the one protected by the original patent.” 


In Powder Co. v. Powder Works, 98 U. S., 126, the same 
principle was stated and fully explained, and the case in 2 
Wallace, Jr., referred to and approved; the Court holding 
that where the invention of the one did not involve that of 
the other, but the two inventions might have been made at 
different times, and by different persons, the rule did not 
apply. 

In the case now in hearing, the product and process, ac- 
cording to complainant's experts, are “ inseparable "—the 
process cannot be properly worked without producing the 
product, nor can the product be producd except by the 
process or, to use the words of Professor Morton, “7s sud- 
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stantial equivalents.’ The invention was made, therefore, 
whenever cither the process or the product was first 
produced. 

When the product was first produced by Mege, it “ was,” 
says Professor Morton, “an entirely new product, there be- 
ing no trace in the literature of the subject, which I have 
very extensively examined, of any process which could have 
produced such a product, or any description of any product 
corresponding in properties with that of the Mege patent.” 
(p. 103, Ans. 19; Chandler, p. 156, Ans. 17, 158.) 


Now what is the product patented in this country by 
Mege, December 30, 1873? 


According to the complainants experts it is simply the oil 
of suet, lard, or other animal fats, separated from the tissue 
and cell-sacks without the use of such a degree of heat as 
would impart to it a tallowy taste or smell, and having the 
stearine removed—in other words, it is o/eomargarine oil, 
the essential characteristics of which are— 

first, that it is obtained by separation from the tissues of 
fresh or preserved fat ; 


Second, that its stearine is substantially removed ; 


Third, that it is free from disagreeable taste or smell. 


The patent says that, in the digestive melting process, “ no 
taste of fat is produced;” that the “ greasy matter must not 
have any taste of fat. /¢ must, on the contrary, have the 
taste of molten butter; that the product is “a greasy matter 
of very good taste, and which may replace the butter in the 
kitchen, where it is employed under the name of ‘ marga- 
rine; "’ and that said product zs capable of being transformed 
“nto more perfect butter,” in which “ all the molecules take 
the qualities of the ordinary butter.’ \t is admitted by com- 
plainants’ expert, Morton, (p. 142, Ans. 163) that the “ taste 
of molten butter,” described in the patent as peculiar to the 
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oil melted by digestion, before the removal of its stearine, 
would also be peculiar to the same oil after the removal of 
the stearine, and that “it is manifest that this butter taste 
was assumed " (in the patent) “to exist in” the one as well 
as in the other. 


It is a matter of common knowledge that butter has a pe- 
culiar taste and odor, characteristic of no other fat, and 
which is due to the presence of butyric acid or “ butyrine.” 
(Morton, p. 141, Ans. 154-156). The complainants’ experts, 
however, take the ground that this is not the butter taste 
referred to in the patent, and that the patentee meant xo? 
butter taste, as such expression would be generally under- 
stood, but merely freedom from offensive or disagreeable 
taste or smell. Why they make this remarkable statement 
it is easy to see, because the admitted fact that the defend- 
ant's oil has no characteristic taste or smell of butter, would 
otherwise conclusively establish non-infringement. Hence, 
the “ taste of molten butter” is construed by them to mean 
not the * taste of molten butter” at all, but simply the adsence 
of taste or smell! Throughout the complainants’ entire tes- 
timony, the defendant corporation zs assumed to infringe 
because tt makes an otl, from animal fats, without disa- 
grecable taste or smell and substantially free from stcarine— 
an oil which, Professors Morton and Chandler say (p. 103, 
Ans. 19; p. 156, Ans. 17, 18) was never known till Mege 
produced it, and can be produced by no process except that 
of Mege “or its substantial equivalents.” (pp. 104, 105, 
Ans. 22, 1, 2.) For complainants’ testimony on the charac- 
teristics of this patented product, see Morton, pp. 97, 101, 
102; Chandler, pp. 1§2, 153, Ans. 7, 8; 155, Ams. 15. 

Now, omirting for the present the question as to the char- 
acteristic taste of molten butter (which will, however, be 
discussed hereafter) let us see what product the foreign pat- 
ents describe as resulting from the process therein set forth. 
Manifestly, if they describe the oil which resulted after ex- 
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pression of the stearine as an oil from animal fats, substan- 
tially clear of stearine, and having no disagreeable taste or 
smell, they describe the product the exclusive right to man- 
ufacture which the complainants are trying to cover and se- 
cure by the American patent. | 


All the foreign patents relate solely to the treatment of 
animal fats, and all prescribe the melting of such fats, by 
the aid of artificial gastric juice, at the animal temperature, 
which is the same temperature prescribed by the American 
patent. 

The French, English and Bavarian patents all state that 
the invention is based, among other things, upon the deduc- 
tion of modern science that the odorifcrous, colored, acrid 
and rancid substances do not pre-exist in the natural fat, 
but are developed by heat, fermentation and chemical 
agencies, and the invention proceeds upon the theory of 
“applying these researches to domestic economy.” 


The French patent declares that the product is,“ 1. A 
fine fat wthout taste or smell, comparable to the most de- 
sirable fats. 2. A variety of real butter taken from its 
source, and made as in the milk secretion, but superior to 
milk-butter as to its preservation.” 


The fat, after melting, “ has no longer the animal odor, 
but the taste of delicate fat.” 


The stearine is removed by pressure in canvas. The re 
sulting product is “ about 60 per cent. of a mixture of mar- 
garine and olein” (no stearine) “ of a composition like lard 
but of a superior flavor. The solid part remains in the 
canvas. . . . Whatever fat be used, there is obtained 
by this procedure a sort of white or slightly yellowish lard 
of absolute purity, and of the taste of almonds, hitherto 
unknown of animal fats.” 


“ The fatty body obtained as above consists, like 
butter, of margarine, olein, and a small amount of volatile 


= a es 


0 canons —— 


3! 


oil. This fatty body when pure and it has undergone no 
change by heat or chemical agents, 7s the fat which the cow 
reabsorbs im its organism to pass it through the milk-gland. 
After this passage the fat ts scarcely changed and becomes the 
variety of fat known as butter.” 


The patent then describes the churning of this product 
with caseine of fresh milk, which results in “ butter superior 
to ordinary butter for the purposes of consumption or pre- 
servation. The navy can hence in the future have fresh 
butter at its disposal.” 


The English patent states that the product is, first, “a 
virgin fat wtthout any smell or odor of fat and like the best 
fatty bodies ; second, a variety of true butter taken at its 
source, formed as in ordinary lactation, and superior to 
butter from milk by the length of its preservation.” 


The fatty body, after melting, “ has no, smell of animal 
fat and all the odor of the most delicate fatty body.” 


The stearine is removed by pressure in cloths, and “there 
is thus obtained about 60 per cent. of a mixture of margar- 
ine and olein of a composition identical to lard, but of su- 
perior savour; the solid part remains in the cloths.” 


“ Whatever suet be employed, I obtain by this pro- 
cess a sort of white or slightly yellow lard of absolute 
purity, and having an almond odor hitherto unknown in 
animal fats. This new fatty body is especially applicable 
among other purposes, first for food to replace fats and 
lards.” 

“ There is besides obtained by this process a distinct 
product destined to render great service in domestic econ- 
omy—in fact the fatty body obtained as above is composed 
like butter of margarine, olein and a little odoriferous oil. 
It is this fatty body when it is pure and which has experi- 
enced no modification, either by heat or by chemical 
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agents, which the cow reabsorbs into her economy in order 
to pass it into her mammal; after this passage the above 
fatty body is scarcely modified, and becomes the variety of 


fat known as butter.’ 


The patent then describes the churning process mentioned 
in the French patent, after which, it says :— 

“ The butter thus obtained is preserved butter, but fresh 
butter identical with ordinary butter is also obtained by 
agitating the above mixture at a lukewarm temperature 
until the formation of a cream possessing all the properties 
of real cream. This cream is afterwards treated in the 


usual manner in order to extract the butter.”’ 


And finally the patent claims: 


“Treating suet substantially by the means and inthe manner herein- 
before described, and in the production by such teatment, first, of a virgn 
fat without oder or savor of fat, and second a vartety of real butter taken at 
its source formed as in ordinary lactation, and superior to the butter obtained 


from milk by the length of tts preservation.” 


The Austrian patent states, among other things, as fol- 
lows :— 

‘My invention consists in the production of neutral fatty bodies of hither- 
to unknown natural appearance and excellent properties. By means of a 
special treatment of crude tallow I obtain a pure fat devoid of smell and 
taste, which does not become rancid and which keeps fresh fora long time.” 

The fat, after melting and settling, 

*‘ has no longer the odor of animal fat, but the taste of finest fats.” 

After the fat is cooled and crystallized, it is pressed in 
canvas, in small cakes, between warm plates, and from this 
operation 
“there is obtained about 60 per cent of a fatty body resembling butter and 
identical in composition with lard, but free from odor and of a perfectly pure 
taste. The solid portion remains in the canvas.” 

After solidifying and decoloring, 


T obtain partly solid, partly soft, white or faintly yellowish perfectly pure 
fatty bodies, which have a faint flavor of almonds.” 
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The Bavarian patent states the invention as 


“especially intended to benefit the navy and the less wealthy classes by 
furnishing excellent edible and preservable fats at a price considerably 
lower than of present similar products, for instance butter and the finer 
grades of fat.” 


It then declares that 


“The reduction in the price of butter will in a large measure contribute 
to the general wealth, for stock-raisers, instead of making butter, will 
feed their milk to calves and thereby get more stock, thus furnishing 
more cattle for slaughtering purposes and at a lower price. The new 
procedure is also of a considerable importance from a hygienic point of 
view in doing away with the emanation of bad odors inevitable with the 
former chemical methods and due to the excessive high temperature to 
which fats had been exposed. : 

« The new procedure depends on the following conclusions of modern 
science: 

“1. That the mal-odorous, colored, acid and rancid ingredients are 
not originally contained in the crude fats as they occur in nature. 2. 
That these harmful substances are developed. by the activity of the or- 
ganized tissues under the influence of fermentation, heat and chemical 
agents. 3. That the fats of milk—termed butter—consist only of the 
immediate fat which is altered first by a cellular tissue, and then by the 
organized tissue of the udder. By utilizing these principles in industrial 
pursuits or in domestic economy, there is obtained from the crude fats 
and the tallow: 


“A, a pure fat without the customary fatty smell and taste, which does 
not stick to the falate and which resembles the fatty bodies most desired 
for eating purposes. 

* , * * * * * * * 


“D. This fat, really tdentical with the fat of butter, taken from its 
source before it has been changed in the milk-gland, can be made into dif- 
ferent kinds of butter, which although prepared by an artificial process, 
is really butter, and differs only from the ordinary butter by keepng fresh 
for a much longer length of time.” 

Then the patent describes the washing, crushing, melting 
with the aid of gastric juice at the animal temperature, set- 
tling or drawing off (at which stage the fats have lost the 
aaimal odor and acquired “a particular taste’), cooling and 
crystallization, after which it proceeds as follows :— 


“4. Pressure. This operation is intended to separate the hard con- 
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stituent which makes the fat granular, congeal rapidly and stick to the 

palate. The cooled fat is cut into slices about one inch thick, and put 

into a cloth between hot plates of a press. The portion which runs off ts 

a mixture of margarine and oleine, resembling lard in composition and of 

about the taste of fresh butter. It melts in the mouth like butter and does 
. ‘ a ” ry? . o 

not stick to the palate like beef-fat. The solid residue taken out of the 


cloth is good stearine, fit for making candles immediately.” 


After describing the solidifying and decolorizing of this 
product, the patent continues : 


“The white or faintly yellowish fat obtained by means of the de- 
scribed procedure is remarkably pure and has a taste of almonds hitherto 
not known of any animal fat. It is especially available for 


“ A. foods as a substitute for animal fats and lards. * * * * 


+] 


“ E, the artificial production of butter. 


Then, after describing the process of the transformation 
into butter, it concludes: 


“ Butter thus prepared keeps longer than milk-butter, and does not, 
like the latter, acquire the pungent odor due to butyric acid, and it con- 
tains less caseine, insoluble in ether, and may contain less water or but- 


termilk as may be desired, than butter obtained in the usual manner. 


“Since the above described modes of procedure dependent on known 
and unknown methods are new in their industrial entirety and furnish 
new products, we claim them as our exclusive property for the entire 


term of the patents.” 


Now there is nothing predicated in the American patent, or 
by the complainants’ experts, about the product of the first five 
steps of the American patent, that ts not predicated by the 
foreign patents about the corresponding product obtained by 
the process therein described. 


These above mentioned essential characteristics of the 
product of the American patent, which, the complainants’ 
experts say, determine the question of infringement, to wit: 


first, that it is obtained by separation from the tissues of 
fresh or preserved fat ; 


_ Second, that its stearine is substantially removed ; 
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Third, that it is free from disagreeable taste or smell ; 


Are, in the foreign 


patents, expressly declared to be 


equally characteristic of the corresponding product de- 
scribed in all those patents. , 


Both the foreign and American patents employ substan- 
tially the same terms of description. 


FIRST: 


SECOND: 


THIRD: 


FourTH: 


“ This greasy matter must not have any taste of fat.” 
American Patent. 


“A fine fat without taste or smell.” 
French Patent. 


“A virgin fat without odor or savor of fat.” 
English Patent. 


“A pure fat devoid of smell and taste.” 
Austrian Patent. 


“A pure fat without the customary fatty smell and taste.” 
Bavarian Patent. 


, 


“Tt must, on the contrary, have the taste of molten butter.’ 
American Patent. 


“And of about the taste of fresh butter.” 
Bavarian Patent. 


It is « oleomargarine.” 
American Patent. 


It is “a mixture of margarine and oleine.” 
French, English and Bavarian Patents. 


It is “a greasy matter of very good taste, and which may 
replace the butter in the kitchen, where it is employed un- 


der the name of margarine.” 
American Patent. 


It is “especially applicable for: 


1. Alimentation, replacing fats and lard.” 
French Patent. 
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It “is especially applicable among other purposes, first for food 
to replace fats and lard.” 
English Patent. 
“Tt is especially available for 
A, foods, as a substitute for animal fats or lard.” 


Bavarian Patent. 


Thus, it is treated, throughout all the patents, as a prop- 
er substitute at this stage of the process, for “ kitchen 
butter "’ or its equivalent sweet fats or lards. The name 
“margarine,” under which the American patent says it is 
(November 1, 1873) employed, was given to it in the 5th and 
6th Sections of the prior Bavarian patent, and the reference, 
in the American patent, to its vse under this name, undoubt- 
edly refers to such prior use in Europe, perhaps in Bavaria, 
under the same name, given to it there by the patentee. 


FIFTH : 

It is, under all the patents, except the Austrian, employed, 
among other uses, as a base for the manufacture of a more 
perfect butter, by the aid of a littlke mammary tissue and 
milk (or its product, caseine), and a process of churning. 
One of the tests by which the complainant's experts all profess 
to determine the question of infringement, ts the suitableness of 
the product for this manufacture of more perfect butter, by a 
process which transforms the product from a substitute for 
kitchen butter into a full substitute for good table butter. 
This characteristic belonged equally to the foreign as to the 
American patent. 


SIXTH : 

In the transformation of this kitchen butter product into 
table butter by the process of the foreign patents, caseine of 
milk is used, and, 


“The butter thus obtained is preserved butter, but fresh butter identi- 
cal with ordinary butter is also obtained by agitating the above mixture 


at alukewarm temperature until the formation of a cream possessing all 
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the properties of real cream. This cream is afterwards treated in the 
usual way in order to extract the butter.” 
English Patent (July, 1869.) 
“When the fat becomes milky, it appears at first like a thick milky 
cream.” 
Bavarian Patent (April, 1873.) 
“In the methods Aitherto employed the margarine is transformed into 
cream, and this latter into butter.” 


American Patent 


Then follows a description of the use of milk instead of 
the caseine of milk, in the transformation into butter, and 
this is stated to simplify the process by avoiding the previ- 
ously employed step of first reducing the oleomargarine to 
cream. But it will be noticed that the product which is 
thus made into butter without first reducing it to cream is 
referred to in the American patent as “he same product which 
had “ hitherto” been reduced first to cream and then to butter. 


SEVENTH : 

It is a product obtained by “ artificially producing a natural work which 
ts performed by the cow when it reabsorbhs its fat in ordey to transform the 
same into butter.” 


American Patent. 


“ This fatty body, when pure and it has undergone no change by heat 
or chemical agents, ts the fat which the cow reabsorbs in its organism to 
pass tt through the mtlk-gland. After this passage the fat is scarcely 
changed and becomes the variety of fat known as butter” . . . “It 
must not be forgotten that the fresh and pure fat obtained as above is but 
butter in its primitive state.” 

French Patent. 

“Tt is this fatty body when it is pure, and which has experienced no 
modification either by heat or chemical agents, which the cow reabsorbs 
into her economy in order to pass it into her mamma ; after this passage 
the above fatty body is in fact scarcely modified and becomes the variety 
of fat called butter.” 

English Patent. 


“7. TRANSFORMATION INTO BUTTER. The pure fat which has under- 
gone no change by heat or chemical agents ts the same substance which 


the cow consumes tn tts organism in order to have tt pass through the udder 
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in the form of milk-fat or butter. The fat is therefore but butter in its 


original form. 
Bavarian Patent 


It would be an astounding fact if a simple “ mixture of 
oleine and margarine,” agreeable in taste and smell, and 
capable, by churning with milk and mammary pepsin, of 
being transformed into a palatable table butter, could be 
one substance in America and another substance in Europe! 
And it would be still more astounding to discover that an 


American cow does not “reabsorb" the same substance 
into her mammary glands, in order to produce her milk, 
that a European cow does! But even this suggestion could 
not, if true, avail the complainants, for Mege, a Frenchman, 
was, in his American as well as in his foreign patents, de- 
scribing a European product and the physiological process 


of European cows ! 


EIGHTH: 


The table butter, produced by churning this oleomarga- 
rine with milk or caseine and mammary pepsin, is declared 
in the foreign patents to be substantially the same substance 
as natural butter, and to be distinguished therefrom only 
by its greater cheapness and its less liability to deteriora- 
tion. 

It is “a variety of real butter taken from its source, and made as in the 
milk secretion, but superior to milk-butter as to its preservation.” 

“ Superior to ordinary butter for the purposes of consumption and of 
preservation.” 
French Patent. 

“ A variety of true butter taken at its source, formed as in ordinary 
lactation, and superior to butter from milk by the length of its preserva- 
tion.” . . . “Superior to ordinary butter in its use for food and in its 
preservation.” 


English Patent. 


“Which does not become rancid and which keeps fresh for a long 


time.” 


Austrian Patent. 


——_— 
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“ Especially intended to benefit the navy ” (of Bavaria /) “and the 
less wealthy classes by furnishing excellent edible and preservable fats at 
a price considerably lower than that of present similar products, for in- 
stance, butter and the finer grades of fats. The reduction in the price of 
butter will, in a large measure, contrjbute to the general wealth.” 

“ Differs only from ordinary butter by keeping fresh for a much longer 
length of time.” . . . 

“ Butter thus prepared keeps longer than milk butter.” 

Bavarian Patent. 


NINTH: 


The absence of disagreeable flavor and smell in this oleo- 
margarine oil, made, as the complainants contend, under 
their American patent, is declared by their experts to be 
due to the separation of the oil at so low a temperature as 
will avoid decomposing the tissue by heat, or, in other 
words, cooking it; and this quality, when found in animal 
fat deprived of its tissue and stearine, they declare to be de- 
cisively characteristic of their patented product; while the 
separation at a low temperature (to wit, below the cooking 
temperature), they declare to be the essential element of 
their patented process. 


(Morton, pp. 98 to tot, Ans. 11-16; Chandler, Id. p. 
154, Ans. II, 12). 


Precisely this quality is declared in the foreign patents 
not only to be characteristic of the product therein described, 
but to result from precisely the same cause. 


1. The English, French and Bavarian patents all set 
forth the fact that the fat, as it naturally exists in the animal, 
is free from said disagreeable qualities, and that those quali- 
ties, when they are found in rendered fat, are due either to 
fermentation, ‘cat, or chemical agents, employed in the 
rendering. The English patent states these facts as follows: 


“The invention is based on the deductions of modern science which 
prove, first, that odoriferous coloring matters, volatile and becoming rancid 
(aeres et rancissantes) do not pre-exist in the natural sxets (graisses en 
branches); second, fhat they are developed by the action of the organized 
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tissues under the influence of fermentation, of heat or of chemical agents; 
third, that the fats of milk are only grease from fat modified first by its 
cellular tissue and atterwards by the organized tissues of the udder.” 

Here is a concise and clear statement, first, that these del- 
eterious qualities do not pre-extst in the fat itself; second, 
that they are developed dy the rendering processes ; third, that 
they come from the “ssve, and not from the fat itself; and 
fourth, that it is either *#e heat, or fermentation, or chemical 
agents employed in rendering, which produce them. From 
this statement the public would understand at once that, in 
order to obtain the fat as it naturally pre-exists, and without 
alteration, undue heat must be avoided in the rendering process, 
as well as fermentation or deleterious chemical agents. Zs 
underlying principle was set forth so clearly that it could not 
be misunderstood nor overlooked. 


2. This principle was then declared to be applied indus- 
trially in the process described in the foreign patents, and 
the result of its application was stated, thus: 

“In applying these facts industrially there is obtained from suet, first, 
a virgin fat without any savor or odor of. fat and like the best fatty 
bodies; second, a variety of real butter, taken at its source, formed as in 
ordinary lactation and superior to butter from milk by the length of its 


preservation.” 


3. In the foreign patents as well as in the American pat- 
ent, the suet is directed to be melted, by the aid of artificial 
gastric juice, at 103° Fahrenheit, the animal temperature. 


4. Of this fat, thus melted at a low temperature, sepa- 
rated from tissue, and with its stearine removed, the English 
patent (paragraph VII) declares : 


“Tt is this fatty body when it is pure and which has experienced no 
modification either by heat or by chemical agents, that the cow reabsorbs 
into her economy in order to pass it into her mamma; after this passage 
the above fatty body is in fact scarcely modified, and becomes the variety 
of fat called butter. . . . It must not be forgotten that pure yellow 
fat obtained by the process above described is nothing but butter in its 


primitive state.” 


: TENTH: 
P Another fact evidences, to a mathematical demonstration, 
{ the absolute identity of the products produced by the pro- 


| words, the foreign patented process may be exactly described 
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The Bavarian patent (paragraph 7) and the French patent 
(paragraph 6) make substantially the same statement. Here, 
then, is a decisive direction that the fat, in the melting or 
rendering process, must be allowed to experience no “ mod- 
ification ” (English patent) or “ change” (French and Bava- 
rian patents) by “ heat.” 


Thus, by the foreign patents, the public are informed that 
the undesirable taste and smell do not naturally exist in the 
fat; that such taste and smell are “developed” by undue 
heat in the melting; that such development is due to the 
tissues becoming altered or changed by the heat; directions 
are given to melt at 103° F., using gastric juice, among other 
purposes to facilitate the melting at that low temperature ; 
and, after the removal of the tissues and stearine, the result- 
ing oil is declared to be the mixture of oleine and margar- 
ine, unaltered by heat, which the cow reabsorbs into her 
mammary glands in order to form milk or butter 
and to be substantially the same as butter. In other 


in the apt words which the inventor uses in the American 
patent, to wit: 
« This invention, which is the result of physiological investigations, 
consists of artificially producing the natural work which is performed by the 
| cow when it reabsorbs its fat in order to transform the same into butter.” 
The public were, by the foreign patents, particularly 
warned that undue heat was a thing essentially and neces- 
sarily to be guarded against in the melting of fat for kitchen 
or table purposes ; and the reason of it was fully and plainly 
given. The quality of the product which adapted it to be 
used as a substitute for butter, was, in the most unmistak- 
able language declared to result from the absence of such a 
degree of heat as would alter or cook the tissue. : 
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cesses set forth in the American and foreign patents, to 
wit: The oil produced by both is a mere mixture of sweet 
and palatable margarine and oleine, from which the stearine 
and the cell-tissue have been substantially removed. Nov, 
as described both in the American and foreign patents, the 
amount of margarine and oleine, in said mixture, ts substan- 
tially the amount of margarine and oleine naturally contained 
wn the fat. 


1. In the American patent (Paragraph III) the fatty 
matter, 2. ¢., margarine, oleine, and stearine, must “ com- 
pletely separate”’ in the melting process, and, by that pro- 
cess, the separation is declared to be “ wel/ made.” 

In the French patent (Paragraph 2) “all the fat” is ex- 
tracted by the melting and separating process. The same 
statement is made in the English patent (Paragraph 2), 
Austrian patent (Paragraph 2) and Bavarian patent (Para- 
graph 2.) 


2. All the fat (2. ¢., margarine, oleine and stearine) having 
thus been melted and separated from the tissue, as stated in 
all five of the patents, the next step is the removal of the 
stearine from the margarine and oleine. 


In the American patent (Paragraph V), the stearine is 
declared to be “entirely exhausted” from the oleomarga- 
rine, by means of the centrifugal, or the centrifugal and 
press, 


In the French, English and Austrian patents, the pressing 
operation is represented as removing the “ hard constituent 
which renders the fat granular and causes it to congeal 
rapidly and to stick to the palate.” When this substance is 
separated (by remaining in the cloths) the liquid residue is 
declared to be “a mixture of margarine and oleine.” In 
the Bavarian patent the same statements are made, and 
also the further statement that “the solid residue taken 


) 
| 
| 
| 


ee seam 


, 
| 
| 


43 


out of the cloth is good stcarine, fit for making candles 
immediately.” ‘ 


3. It appears, therefore, in the American as well as in 
all the foreign patents, that the product obtained by the 
described processes consists simply of a// the margarine and 
oleine there is in the animal fat. 


Take, for example, 100 Ibs. of raw fat and treat it by the 
process described in the foreign patents, and we get, as a 
product, simply all the margarine and oleine there was in it; 
treat it by the process described in the American patent, 
an‘] we get as a product simply all the margarine and oleine 
there was in it. It is evident, therefore, to a mathematical 
demonstration, that the two products are one and the same 
material. They both consist simply of all the oleomargarine 
there ts in the fat treated, separated from tissue and stearine, 
unaltered by heat, without any unpleasant odor or taste, 
and fit to be used in making good oleomargarine butter. 


The complainant's experts say :— 


“ There is no process by which the Mege product” (American patent) 
“can be produced except that of the Mege patent or i/s substantial equiv- 
alents.” 


Morton, p. 104, Ans. 22. 


“Q. 18. In your opinion, is there any other way of producing the 
butter product of the Mege patent” (American), “especially of the first 
five divisions of that patent, except by a substantial compliance with the 
processes and means described in such divisions? 

“A. There is not.” 


Chandler, p. 156, Ans. 18. 

The products of the American and foreign patents being, 
as therein described, the same identical substance, it follows 
conclusively, on the complainants’ own showing, that the 
processes of those five patents, if not the same in mere 
details, are a// mere equivalents of cach other. 


No wonder, then, that Mege himself, one of the most 
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celebrated chemists and scientists in France, declared in his 
affidavit filed in the Patent Office in December, 1873, that 
the invention for which he was seeking the American patent 
had already been patented to him in France on July 15, 
1869, and that he made that statement on oath, conscienti- 
ously believing the same to be true! Nor that the com- 
plainant’s assignor, the United States Dairy Co., in 1876, 
under the advice of its counsel, and its expert, Mott, re- 
peated, in its sworn bill in equity against Mr. Fairbank, the 
same decisive statement! 


ELEVENTH : 
_ There is still another point of resemblance between the 
American and foreign products, which all five of the patents 
treat as a distinguishing characteristic of the Mege oleo- 
margarine, although the complainants’ experts aftect to re- 
gard it as a mere matter of misdescription, because, on the 
theory that Mege knew what he was talking about, and 
used language correctly to denote what he meant, this 
quality was an essential characteristic, and its absence from 
the defendant's oleomargarine oil would conclusively prove 


non-infringement. We refer to the butter taste of the oil. 


That this taste was regarded by Mege as an essential 
characteristic of his oleomargarine oil, avd was deemed by 
him to have been produced by the action of the artificial gastric 
juice, the American and foreign patents, in our judgment, 
leave no reasonable doubt. 


That the defendant's oil, and other similar oils produced 
by rendering at a low temperature without gastric juice, do 
not have this peculiar taste, is no proof that Mege incor- 
rectly described /zs oil, but is, on the other hand, evidence 
that such oils are different from his oil, and that the use of 
gastric juice produced, and was designed to produce, the 
butter taste in the product. 


a ee Qe 


Now, as to the facts :— 


1. The American and all the foreign patents describe the 
use of gastric juice at a temperature of 103° F. (or at the 
animal heat) as an essential and necessary procedure in the 
melting of the fats. None of the patents intimate that this 
gastric juice can be dispensed with, or that any equivalent 
for it in this process is known. It is “ the only step which, 
considered by itself, was new in the art of rendering animal 
fats.” 


Morton, p. 125, Ans. 97; p. 232, Ans. 25, 26. 


Being an éntirely new step in the art, there could, of course, 
be no known equivalent for tt. 


Mege nowhere in the American patent states or even inti- 
mates that it can be omitted. 


Morton, p. 125, 126, Ans. 9g. 


2. Fat melted by the aid of this gastric juice at 103° F. 
has, both before and after the removal of the stearine by the 
press, the peculiar taste of molten butter. 


“ This greasy matter must not have any taste of fat. It must, on the con- 
trary, have the taste of molten butter.” 
American Patent, Paragraph III. 
And this was true both of Mege’s melted fat defore sepa- 
rating the stearine, and of his melted butter or oleomargar- 
ine oil after separating the stearine. 
Morton, p. 142, Ans. 163. 
s 
“Resembling lard in composition, and of about the taste of fresh 


butter.” 
Bavarian Patent, Paragraph 4. 


« Lost the odor of animal fat, but have obtained a particular taste.” 
Bavarian Patent, Paragraph 2 


“ Of a composition like lard, but of a saferior flavor.” 
French Patent, Paragraph 3. 
These extracts show, beyond question, that Mege was care- 
fully and intelligently comparing his melted fat with other 
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sweet, pure fats like lard, and that he found their composition 
substantially alike, but ‘heir taste substantially different, his 
melted substance having the distinctive taste of dutter and 
the other fats wot having such taste. Mege was a careful 
observer, and his statements are entitled to great weight. 


3. Professor Barker (pp. 388, 389, Ans. 14-17), one of 
the most eminent scientists of this country, a distinguished 
chemist, and formerly President of the American Associa- 
tion for the Advancement of Science, (p. 377), testifies that 
he, on two occasions, operated the Mege digestive process 
of the American patent, and produced the Mege product 
and compared it with the defendant's oil. He found the de- 
fendant’s oil to be 

“A perfectly neutral fat, having neither odor nor flavor. Upon tak- 
ing it to the mouth it has the well known fatty feel upon the tongue. 
Before expression, the presence of the stearine causes it to solidify more 
readily, and it becomes sticky. After expression, the oil is equally bland 
and neutral, and equally devoid of taste or odor.” 

(p. 388, Ans. 14; also p. 396, Ans. 44). 

But, as to the Mege oil, produced by himself in his said 
two experiments, he says: 

“The product of the Mege process, before expression, has a peculiar 
and very decided odor and taste resembling butter, which taste and odor 
are also retained in the product after separation from the membranes. 
This flavor ts decided, and ts the exact taste referred toin the present patent 
as ‘the taste of molten butter” My conclusion is that the products are 
quite different in their character, each being the product of a different 
process, specially adapted to the end desired by their different organiza- 
tions.” 

(p. 388, Ans. 14). 

* As already stated, the product, both before and after expression, fad 
a decided odor and taste, resembling that of butter.” 

(Bottom of p. 389). 

“The peculiar butter taste, to which I referred, as having been ob- 

served in the product of the Mege process, is ‘he special favor well known 


to characterize butter whether melted or unmelted.”’ 


(p. 406, Ans. 86). 
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Prof. Barker came to the conclusion, from his own care- 
ful comparison of the products and processes as well as from 
the reading of the patents, that Mege designed and used the 
gastric juice to perform two functions, viz : first, ‘“ to dissolve 
the membranes,” and, second, “to produce the taste of but- 
ter.” (Ans. 67, 68, 69, 70, pp. 402'to 404.) 


4. Mege, in his first reissue (p. 466) described the olco- 
margarine produced by his process, as “ composed, like 
butter, of oleine, margarine, and a /ittle odoriferous ol.’ This 
statement was taken almost bodily from his prior /rench 
patent (p. 477, paragraph 4), where the product is described 
to “ consist like butter, of margarine, oleine, and a smadl 
amount of volatile oil.” 


Prot. Chandler, complainant's expert, when asked to ex- 
plain this, replied : 

“Mege found that his oleomargarine possessed the properties of butter. 
He knew that it contained oleine and margarine, and when he applied it 
to his tongue he found that to the taste, and unavoidably, to some extent, 
to the nose, as it is impossible to make one of these tests without making 
the other, se Jound that it possessed the flavor, that is, the taste and odor 
combined of butter. Most substances in nature owe their peculiar odors 
to odoriferous oils, and he inferred that the odor in this case was due to an 
vily body.” 

(p. 186, Ans. 82). 

Prof. Barker agrees with Prof. Chandler in the opinion 
above expressed by the latter. (p. 406, Ans. 87.) 

The flavor of butter is due to an odorifcrous volatile oil 
known as éutyrine, which is found in no other fat except 
butter. 

Morton, p. 141, Ans. 154, 155. 
Chandler, Id. p. 155, Ans. 15. 

It would appear, therefore, to be beyond question that 
the Mege oleomargarine oil had the specific flavor of butter, 
and that such flavor was due to the presence of butyrine in 


the product. Mege was aiming to “ artificially produce the 
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natural work which is performed by the cow,” and, without 
the element, butyrine, in the product, he would have failed 
to produce that work. | 


How does this butyrine get into the digested product of the 
Mege process, and into milk and butter ? 


The scientists do not know how milk is secreted by the 
animal, and therefore can give us no information as to how 
butyrine becomes a constituent element of it. J/ege be- 
lieved the milk to be formed by the animal's reabsorbing its 
own fat through the mammary glands. Prof. Morton con- 
fesses his entire ignorance; he only knows that it is accom- 
plished 
‘ by some physiological process or other, about which I pretend to know 


nothing ” (p. 107, Ans. 10). 


Prof. Chandler testifies as follows: 

“C.Q. 72. Is it not the weight of later authorities that the cow se- 
cretes the milk by the lacteal organs directly from the food products? 

“A. I have not studied recent authorities on this subject very fully. 
All vegetable food contains fat, and it is probable that a transformation 
can be produced of the sugar, starch and similar substances contained in 
the food by which an additional quality of fat is produced. These fats 
are either stored up in the adipose tissue entirely, or they are partly oxy- 
dized or destroyed in the body, or they are partly extracted by the lacteal 
glands, and delivered in the form of milk by the female mammals” (p. 
153). 


In the presence of this total ignorance as to how milk 
itself is secreted, it is useless to inquire how butyrine be- 
comes a constituent element of milk. Butyriné is wot an 
element of animal fat ; it zs an element of milk: it is of an 
element of the defendant's oleomargarine oil produced by 
rendering wethout digestion; it zs an element of the Mege 
vil produced by melting wth digestion. And that is all we 
know positively about it. 

But the following facts are exceedingly significant, lead- 
ing to the conclusion that the butyrine of milk, and the 
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butyrine of Mege’s process, are produced by the action of the 
gastric juice, and tending to strongly corroborate the opinion 
of Prof. Barker above referred to, to wit: 


First. The fact, referred to by Prof. Barker, that butyrine 
is not found in fats rendered by heat alone, but is found in 
fats melted by Mege’s artificial digestion. 


Second. The fact that butyrine is found in the faeces and 
in urine—direct products of digestion (near top of p. 148, 
Extract from Foster’s Physiology); also “in various kinds 
of decomposing vegetables and animal matter” (top of p. 
148, Extract from Fowne’s Chemistry); also in the products 
of “the fermentation of sugar, starch and lactic acid” (p. 
147, Extract from Angel and Helmar'’s work on “ Butter— 
its Analysis and Adulterations’’); also im the stomach, as 
the result of the fermentation or decomposition of food 
therein (bottom of p. 148, Extract from Foster’s Physi- 
ology).* | | 

Third. The fact that Mege, as stated in his first reissue 
and in his French patent, found a little odoriferous and vol- 
atile oil in the digested product, which odoriferous sub- 
stance (probably butyrine) is not characteristic of the natural 
fat nor of fat rendered by heat alone, but only of the digested 
product. 


Fourth. A great light is thrown upon this obscure sub- 
ject when we compare together the two steps denominated 
by Mege, in his foreign patents, “ artificial digestion” and 
“ decolorization.” 


The step, “ decolorization,” in all the foreign patents, im- 


*NotTe. Prof. Morton, appreciating the damaging effect of this latter 
fact upon his theories, tries to dodge it by assuming that butyrine, when 
found in the stomach, must have been introduced there in the food in- 
stead of being manufactured there by the action of the gastric juice on 
the food; Aut he brings no facts and no authorities in support of his as- 


sumption. 


oe eee 


ee ee 


50 


mediately follows the production and separation of the oleo- 
margarine oil, and renders the qualities of said oil more 
closely approximate to those of natural dairy butter in a 


molten condition. 
Let us compare these two steps, and their results. 


In all the foreign patents, the artificial gastric juice is pre- 
pared by the maceration or infusion of a pig’s or sheep's 
stomach with acidulated water ; and the digestion with this 
liquid destroys the natural fatty taste of the animal fats and 
taste (English and French 


‘ , 


produces instead a “ delicate ' 
patents, paragraph 2), a fine taste (Austrian patent, para- 
graph 2), a “particular taste’’ (Bavarian patent, paragraph 
2), which is “about the taste of fresh butter” (Id., paragraph 
4). So much for digestion with gastric juice and actdulated 


water. 


In all the foreign patents the “ decolorization " is effected 
by the use of some five acid, and muriatic (hydrochloric) 
acid is recommended for the purpose. The result is a par- 
tial removal of the color of the oleomargarine oil, avd an 
increase of the intensity of the peculiar taste to such an extent 
that it now suggests faintly the flavor of almonds—a taste 


“hitherto unknown of animal fats!” .This intensifying of 


the taste is, beyond all question or doubt, dve to the use of 


the hydrochloric acid, for this, diluted with water, is the only 
agent employed in its production. The acid is carefully 
washed off after this taste has been produced. 

Now, it so happens that the acidity of natural gastric juice 
ts due to the presence therein of free hydrochloric acid. 

Foster's Physiology, quoted on p. 148, near the bottom of 
the page, savs of gastric juice: 

* The reaction is distinctly acid, and the actdity ts normally due to free 
hydrochloric actd.” 

Prof. Morton says (p. 149, Ans. 185) that the “ statement 
that gastric juice contains free butyric acid and docs not 
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contain free hydrochloric, has /ong been known to be. entirely 
untrue.’ On p. 238, near end of folio 348, he says that 
“ gastric juice consists of a mixture of pepsin with one or 
more various acids and water (the most powerful acid is hy- 
drochloric.)” ; 


He further states (pp. 238, 239, 240, Ans. 34, 35), that pep- 
sin alone, without the aid of a small percentage of acid, and 
preferaSly dilute hydrochloric acid, produces no digestive action 
whatever, (p. 239, near end of folio 350), and that, “in order 
that pepsin should exhibit its power in this connection, a 
certain amount of Aydrochloric or other actd must be present, 
and this proportion must not much exceed two tenths of 
of one per cent. of the water, which must also be present in 
a very considerable quantity."’ At the bottom of p. 239 he 
says, referring to hydrochloric acid in gastric juice, 

“ It is, moreover, just as essential to the activity of the gastric juice as 
is the pepsin itself, and, therefore, while we may say that in a certain 
sense pepsin is the active element when the hydrochlofic acid is present, 
we might also say, with equal propriety, that the hydrochloric acid was 
the active element in the presence of the pepsin.” 

And, on p. 238, he quotes with approval. from Foster's 
Physiology, a full state nent of the character and mode of 
operation cf gastric juice, dwelling upon the presence of hy- 
drochloric acid therein and its necessity as a component part 


of the liquid. 
Now, then, applying these facts to the matter before us: 


1. Mege, in all his patents, (foreign and American), used, 
for his artificial digestive step, a gastric juice, derived from 
the stomach of a sheep or pig, and therefore necessarily 
containing free hydrochloric acid. /t could not digest with- 
out the presence of the actd, and therefore the fact of diges- 
tion proves the fact of the actual and active presence of the 
acid during this step of his process. And this is as true of 
his American process as of his foreign processes. 


2. This acid,in its action upon the elements oleine and mar- 
garine of animal fat, has the effect to produce a peculiar flavor 
in them. If applied in sufficient quantity, it raises this flavor 
even so as to cause it to approximate that of almonds—a 
flavor resembling that of butter, but stronger and more de- 
cided. 


3. As this acid, in its action upon the elements of animal 
fat, raises the almond flavor in the decolorization step of the 
process, 74 must necessarily tend to raise the same flavor in 
the artificial digestion step of the process; and, in view of the 
facts made known by Mege about its peculiar action in this 
respect, @¢ zs uot conceivable that it could be present during the 
step of artificial digestion without affecting more or less the 
taste and smell of the resulting product. 


4. The chemical composition of butyrine shows that the 
gastric juice could, by proper chemical reactions, develop it 
from animal fats. It is composed of carbon, hydrogen and 
oxygen. (Bottom of p. 147}. Fats are composed of carbon, 
hydrogen and oxygen ; and dilute hydrochloric acid is com- 
posed of oxygen, hydrogen and chlorine. With due reac- 
tions, these substances could combine in the exact propor- 
tions stated in the books to be the composition of butyrine. 
No efforts appear to have ever been made to determine ex- 
perimentally the exact products produced by the action of 
gastric juice, or hydrochloric acid, upon animal fats, but 
that butyrine may be one of such products is easily possible, 
and is clearly indicated by Prof. Barker's experiments above 
alluded to, as wellas by Mege’s statements in his various pat- 
ents, by the peculiar effect of the hydrochloric acid in the 
decolorizing step, and by the finding of butyrine in the 
urine, faeces, and stomach of animals. 


5. Assuming this reaction, the butter taste declared by 
Mege to be characteristic of his digested fats and the almond 
taste declared by him to be characteristic of his “ decolor- 
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ized” oleomargarine oil, become easily and readily ex- 
plained; without assuming it, the facts stated by him are 
totally inexplicable. 


6. It is of no consequence that scientists have been hith- 
erto ignorant of the fact; their knowledge may be evidence, 
in proper cases; their igvorance is not. The discovery is 
not the discovery of Prof. Barker, as Prof. Wheeler intimates, 
(p. 274, Ans. 12), but the discovery of Mr. Mege, who not only 
announced the butter taste as following the digestion of the 
fat, but also clearly announced the peculiar action of hydro- 
chloric acid (the acid of gastric juice) by describing its effect 
upon the taste of the fat in his decolorizing step. Even after 
he had announced these facts the scientists failed to grasp 
their meaning, but that is not his fault. 

The two products patented in Europe and America having 
thus been shown to be identical, it follows, even on the au- 
thority of complainant's experts, that the two processes are 
substantial equivalents of each other. Mege, in his affida- 
vit of December 13, 1873, declared them to be the same 
invention. The theory that they are not is a very recent 
discovery of the complainant's. 


Let us now compare the two /rocesses directly wit each 
other. 


The process by which the oleomargarine oil is obtained 
consists, both in the American and foreign patents, of five 
steps, viz :— | 

1. Preparation of the fat for crushing. 

2. Crushing. 

3. Artificial digestion. 

4. Crystallization. 


Separation of the stearine by pressure. 
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These steps are given different names under the different 
patents, but the terms which we have here cmployed to 
designate them indicate their true characteristics and dis- 
tinctions. Two of the steps, “crushing” and “ separation 
of the stearine by pressure,” are mechanical; the other 


three are chemical. 


rst Step. Preparation of the fat for crushing. This prepa- 
ration is merely preservative. In the foreign patents it is 
accomplished by washimg; in the American, by salting. 
The washing removes from the fat ‘he blood and other matters 
liable to putrefy: the salting allows such matters to remain 
in the fat, but prevents their putrefaction. The result is 
practically the same in both cases. 

“To accomplish this result he realized that, in the first place, a very 
thorough washing must be effected order to remove every trace of blood 
and other material subject to rapid putrefaction, which would be likely to 
develop offensive odors during the process of gastric digestion.” 

Morton, p. 230, near middle of page. 
“Removing such materials as would be the cause of injurious results.” 
Id., p. 231, Ans. 22. 


“This first section of the foreign patents, headed ‘Complete Washing,’ I 
find to be a simple description of a method for ‘thoroughly freeing the fat 
from all objectionable material prior to the second step, that of artificial di- 


vestion.” 
Chittenden, p. 283, near bottom. 


“The necessities for the thorough washing are, to my mind, the follow- 
ing: first, in view of the long time which the fatty matter, according to 
the carrying out of the process, must be exposed at the temperature of the 
animal body to the action of a large quantity of artificial gastric juice, it is 
evidently secessary that all traces of blood or adhering muscle tissue should be 
removed as far as possible, s¢sce, as is well known, such substances are exceed- 
ingly prone to decay, especially at the body temperature, and thus give rise 
to deleterious and even offensive products which might materially aflect the 


character of any fatty product obtained.” 


Id., p. 284, folio 414. 


(American patent) “it is directed to use 


“In the Mege specification 


water containing sea-salt and sulphate of soda, as a preservation of the fat 
previous to its disintegration.” 


Morton, p. 104, Ans. 21. 


Prof. Morton also regards “ fresh” fat as the equivalent of 
“preserved " fat, for the purposes of immediate crushing 
and digestion (see his Answers, 20, p. 103, and 34, p. 115). 


Prof. Chandler, referring to the American patent, says: 


‘“* The first step, the neutralization of the ferments, ts really a cleansing 
process, and has for its object the removal of blood and other soluble sub- 
stances, and in addition to this involves the use of antiseptics fo prevent the 
Jermentation or decomposition of any of the substances naturally associated 
with the fat, which decomposition would result in impairing the quality of the 
fat by developing offensive odors and flavers”’ (p. 152, Ans. 9). 

The Court will, it is submitted, take judicial knowledge 
that salting is old, and has for thousands of years been em- 
ployed to prevent the fermenting or decomposing of blood 
and other rapidly putrefying matters in meats and fats. 
But the complainants, desirous of proving the fact, specially 


cross-examined Prof. Barker with reference thereto, and 


proved it by his testimony (pp. 401, 402, Ans. 64, 65). And 
the complainants treat the use of ice as a complete equiva- 
lent for Mege’s sea-salt and sulphate of soda. (See Cross- 
Question 64, p. 401, also testimony of Morton, Ans. 21, 
near end of folio 160, p. 104; Id., p. 120, Ans. 71; Id., p. 
122, Ans. 81, 84.) 

The process of washing (foreign patents) and salting 
(American patent) are, therefore, clearly the equivalents of 
each other for the purposes for which both were used by 
Mege; and not only equivalents, but perfectly well known 
equivalents. Mege invented neither of them, but simply 
applied, in this first step, his knowledge of the art and his 
judgment in the choice of known means. The washing is 
unnecessary when the salting of the American patent, or 
the ice of the defendant, is used. (Morton, p. 228, Ans. 19.) 


2d Step. Crushing. This step was preparatory to the 
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artificial digestion, but, like the first step, above referred to, 
it was not new with Mege, but was already well known as 
an essential step preparatory to the artificial digestion of 
foods or other matters. 

“ The importance of the previous state of minute division and incorpora- 
tion with aqueous fluid in promoting the operation of the gastric solvent 
has already been dwelt on.” 

Carpenter’s Physiology, published in 1853, quoted 
on p. 229. 


For a review of the testimony on this subject sce ante, 
where the fact of the importance of this minute crushing as 
a preparation for all solutions of soluble substances is 
shown to have been held by the Supreme Court to have 
been a matter of common knowledge “for ages, whereof 
the memory of man runneth not to the contrary.” 


When Mege, a thorough chemist and physiologist, ap- 
proached the subject of treating the fats with artificial 
gastric juice, he approached it with a complete knowledge 
of “the importance of the previous state of minute division 
and incorporation with aqueous fluid in promoting the 
operation of the gastric solvent,” and he directed, 7x all his 
patents, that the fat be first crushed. In the French, Eng- 
lish and Austrian patents, he directed that the crushing be 
effected between cylinders. In the Bavarian patent (of April 
8, 1873, only sex months before filing lis American application,) 
he directed that the crushing be effected “ detween the cont- 
cal cogs on two iron cylinders’’—obviously a mode of secur- 
ing very effectively the minute subdivision of the fat and the 
rupturing of a very material proportion of the cell-sacks. \n 
the American patent, he directed that it be crushed between 
cylinders and then under millstones, and urged the import- 
ance of “a complete crushing.” 


It is perfectly obvious that the “ crushing" of the foreign 
and American patents was directed and used by him in con- 
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sequence of his knowledge of its necessity as a preliminary 
to the artificial digestion, in order that the gastric juice 
might act more rapidly and thoroughly ; and that he regard- 
ed the “ crushing” of the foreign and American patents as 


equivalents. , 


Moreover, Paraf's patent of April 8, 1873 (applied for on 
February 11, 1873) had directed the hashing of the fat “ as 
’ Mege, at the time 
of filing his American application, Nov. 1, 1873, was charge- 


fine as possible in a regular meat-hasher.’ 


able with knowledge of Paraf’s process. If he therein 
described any patentable improvement in the crushing step, 
over and above that set forth in his foreign patents, (which 
we deny), the date of such improvement must be taken, in 
the absence of all other proof, to have been the date of filing 
his application, Nov. 1, 1873, (W/ute v. Allen, 2 Fish., 440; 
Wing v. Richardson, \d., §35), and therefore he was not the 
first inventor of such improvement.* 


Yet the complainants’ experts affect to regard the “ crush- 
ing" of Mege’s foreign patents as only having been intended 
for purposes of washing! Admitting him to have been per- 
fectly familiar with the facts set forth by Carpenter and other 
writers on the subject nearly twenty years before his foreign 
inventions, that “ minute division " was a necessary step pre- 
paratory to artificial digestion, and finding him in his foreign 
patents crushing the fat not only between cylinders, but 
cogged cylinders at that, they coolly undertake to assure the 
court that such crushing was not designed by him to facili- 
tate the digestion, but only the cleansing of the fats! He 
declared in his affidavit of Dec. 13, 1873, that the two inven- 
tions were, in Azs understanding, one and the same thing ; 
they assume to contradict him as to his own opimions and 
personal intentions and beliefs! Comment is unnecessary. 


Note. ~The defendant uses the “ regular meat-hasher,” referred to in 


Paraf’s patent, and not the cylinders or millstones of Mege. 
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In assuming a theory with which to contradict him, they 
immediately fall into the most grotesque absurdities, and 
their arguments run into hopeless conflict with each other. 
Seizing upon the statement of the American patent, that the 
millstones “completely bruise a// the cells,” they argue that 
the foreign patents do not s¢ate that the crushing by cylin- 
ders bruises a// the cells, and that, hence, the object of the 
foreign patents was not to Irberate the fat from the cell-sacks 
by bruising all the cells, but by the action of the gastric 
juice alone; whereas, on the contrary, the object of the 
American patent was not to liberate the fat by the action of 
gastric juice, but by crushing a// the cells and thus mechan- 
ically liberating it. Immediately confronted with the fact 
that he American patent also uses the gastric juice, and asked 
to explain this fact on their theory, ‘hey then admit that the 
crushing does not * completely bruise all the cells,” and might 
not rupture any of them, (Morton, p. 224, end of Answer 9g), 
and hence, that the gastric juice is still retained by Mege éo 
dissolve such of the cells as were not previously crushed, (Mor- 
ton, p. 101, Ans. 16; p. 133, Ans. 131; p. 224, Ans. g), and 
that a “sore perfect comminution” is effected by “ the modern 
hasher” than by cylinders and millstones! (See Morton, 
pp. 115, Ans. 36; 222, 223, Ans. 6, 7 ; 223, near the bottom ; 
224, Ans. 9, 10.) And they admit that they never experi- 
mented, nor saw any experiment with a millstone in crush- 
ing fat (Morton, pp. 221, 222, Ans. 1, 2; page 222, Ans. 6), 
and therefore know nothing of the subject about which they 
modestly assume to instruct the court ! 


Still further; having admitted that the millstones do not 
so completely bruise all the cells as to dispense with the 


gastric juice “as an aid to the mechanical process of grind- 
ing or comminuting "’ (Morton, p. 1o1, Ans. 16; p.115, Ans. 
34), and that the modern hasher produces a more perfect com- 
minution thaneven the millstones, they acknowledge that they 


are “ perfectly aware of the fact that even when using the hash- 
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ers, there is a portion of the fat so entrapped in the tissues that 
the hasher and the subsequent melting do not liberate it, 
and that this fat has to be afterwards crushed out at a high 
temperature and sold as tallow. (Morton, p. 246, Ans. 45.) 
And then they draw the fine distinction that they did not 
mean “all the cells” but “ a// the fat which can be obtained 
fit for use as a food product!” (Same answer.) 


And, finally, to cap the climax, they admit that Mege 
knew, when he took out his foreign patents, “ that digestion 
was facilitated by the comminution of the animal matter,” 
and “no doubt knew that as far as this digestion was con- 
cerned, 2 could be thoroughly effected under the conditions he 
prescribes (in his foreign patents) wzthout the aid of any more 
thorough breaking up of the fat than that which was required 
for its complete cleansing.” (Morton, p. 231, Ans. 22.) In 
other words, he knew, in his foreign patents, that the crush- 
ing there directed was suffictent for the purposes of the suc- 
ceeding step of artificial digestion ! | | 


It is perfectly obvious that this fine-spun theory of com- 
plainants’ professional experts relative to the alleged differ- 
ences in crushing, was manufactured out of whole cloth for 
the purposes of this case; but what becomes of it when 
both processes require artificial digestion, and when the 
crushing of the foreign patents was known by Mege to be 
sufficient for the purposes of the artificial digestion ? 


One argument of complainants’ experts is exceedingly 
funny as a specimen of logical boomerang. It is, that be- 
cause hashers were known at the date of Mege’s American 
patent, he must therefore be considered to have included 
them in his patent as known equivalents of millstones, for 
the purposes of crushing fat. (Morton, p. 226, near end of 
folio 331; also p. 227, Ans. 15.) But they were known prior 
to his Bavarian patent of April 8, 1873 (see Paraf patent 
of April 8, 1873, application filed Feb. 11, 1873, where they 
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are referred to as known in the art and needing no descrip- 
tion), and hence were, on like grounds, included zz Avs prior 
Bavarian patent as known equivalents of the cogged cylin- 
ders therein referred to. Suppose anybody in Bavaria, in 
the year 1874, had used the Mege process with the substi- 
tution of “the modern hasher” for the cogged cylinders,— 
is there any doubt that the Bavarian courts would have held 
it a mere substitution of equivalents ? 


Another fine-spun distinction set up by Prof. Morton (pp. 
225, 226, Ans. 11), is exceedingly characteristic of the pro- 
fessional expert, at his wits’ end to discover differences 
where none exist, viz: his argument that the millstones and 
hashers are equivalents because they grind the fat, while the 
rolls are not their equivalents because they only crush the 
fat. But how about the cogged iron cylinders of the Bava- 
rian patent? Do they not grind the fat? From the mo- 
ment when any two cogs come into contact till they finally 
pass out of contact, “ey slide against cach other, producing 
a true grinding action. No mechanic who ever saw cogs 
in operation conld be found to say that their action is not a 
grinding action. And the grinding action, in preparing fats 
for rendering, was also a known equivalent of crushing, 
long before the date of Mege’s Bavarian patent. (See ex- 
tract from Lunel’s Treatise, published in 1864, reterring to 
such grinding in a mortar.) 


But Mege himself was entirely unconscious of this subtle 
distinction between “grinding” and “crushing"—Ae called 
it “crushing” even in his American patent. He was dealing 
with facts, and called them by their proper names, without 
involving himself in the subtleties and sophistries of the 
hired professional expert. Prof. Barker disposes of the 
whole subject in a few common-sense words : 


“The second step entitled ‘Crushing’ is an obvious requirement and 


had been long in use in the arts for similar purposes. Comminution facili- 
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tates treatment because it increases the surface to be acted upon.” (Ans. 
5, bottom of p. 378.) 


Even as late as September, 1878, the complainants’ as- 
signor and its patent experts treated the cylinders and mill- 
stones as mere equivalents. In taking out the second re- 
issue of the Mege patent, dated Sept. 24, 1878 (see p. 470), 
they made Mege say: 


“In carrying out my process, I first crush, grind or disintegrate the fat 
by amy suitable machinery, such as rollers or millstones, in order to break 
up the cellular tissues in which the fat is contained in the animal, and thus 
cause it to be more easily melted,” etc., etc. 


This same statement is also to be found in the frst? re- 
issue, dated May 12, 1874. And this continued to be the 
express declaration of the patent itself from May 12, 1874, 
down to June 13, 1882,—a declaration entirely cutting the 
ground from under the complainants, so far as concerns 
their present position on this question of crushing the fats. 


In closing the discussion of the crushing step'of the pro- 
cess, Prof. Morton’s emulsion theory may deserve a mo- 
ment’s notice. This theory is, that,as Mege used water 
with his crushing cylinders in the foreign patents, he could 
not have intended the cylinders to bruise the cells, because 
the fats would, in that case, have formed an emulsion with 
the water—" an emulsion from which the fat would not sepa- 
rate in any reasonable time.” (Morton, p. 227, Ans. 16.) 


But— 


1. It is strange that neither Mege nor the complainants’ 
assignor nor its skilled experts thought of this when they 
took out the first reissue of the American patent, dated May 
12, 1874, in which they said: 

“ The first step preparatory to the process of separation is to crush, grind 
or disintegrate the fat by amy suitable machinery, such as roilers or mill- 
stones, and to wash it by a stream of pure water, which may be poured on it 
while the act of disintegration is being performed until it is as free as possible 
of everything soluble or separable by water.” 
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2. In the practical operation, as carried on in this coun- 
try, a stream of water from one-eighth to one-quarter of an 
inch in thickness runs into the melting kettle with the hashed 
fat, for an hour ata time. (Morton, pp. 250, 251, Ans. §2, 
55.) Why does not the emulsion there supervene, “from 
which the fat would not separate in any reasonable time ?” 


3. This stream of water comes from the ice-water from 
which the fat is taken, dripping, to be hashed. But Mege, 
in his American patent, takes the fat, dripping, from the salt 
brine, so that a similar stream of water would run with it 
into the cylinders and millstones. Why does not the emul- 
sion there forin and prevent the separation “in any reason- 
able time ?” 


4. Inthe Paraf patent, the fat is melted with its own 
weight of zvater—no “emulsion” was feared by Paraf, who 
“was a chemist of ability’ (Chandler, p. 170, Ans. 8), and 
who had thoroughly experimented on this subject (pp. 170 
to 173, Ans. 8 to 26). /n the first Mege reissue, when trying 
to cover the prior process of Paraf, Mege, or the owners of 
the patent, in his name, said: “Or the fat may be melted 
in water’ —evidently fearing nothing from the supposititious 
emulsion bugbear. 


The arguments used to show that the “crushing” steps 
of the American and foreign patents are different, are simply 
the arguments of professional experts, skilled in hair- 
splitting, trying to make something out of nothing. The 
affidavit ot Mege, that his Americar application was for the 
same invention patented to him in France in July, 1869, is 
of more weight than volumes of such stuff. The cell-sacks 
are microscopic—only .007874 of an inch in diameter (p. 

28, Ans. 107, 108). When an expert gets to telling the 
court what would happen to these invisible cells by the 
operation of cogged cylinders, or the operation of mill- 
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stones (neither of which operations he has ever witnessed), 
he is merely drawing on his imagination. 


The simple facts that comminution was known to be 
necessary before treating any substance with artificial gastric 
juice; that the reason of this fact was also well known; that 
the comminution of the foreign patents was sufficient for the 
purposes of the gastric juice treatment there; and that the 
comminution of the American patent, whether more or less, 
is sufficient for the purposes of the gastric juice treatment 
here; render the comminutions in both cases mere equiva- 
lents of each other, and confirm the opinion of Mege him- 
self that the American patent is for the same invention pre- 
viously patented abroad. Besides, the minute comminution 
of fat by grinding, and even to the extent of “ grinding it 
in a mortar,” preparatory to rendering it, was well known 
in the arts as long ago as 1864, and is described in Lunel’s 
Treatise of that date (Morton's Testimony, p. 123, Ans. 90, 
gi); and the comminution by hashers was known prior to 
Mege’s Bavarian patent, as we have already seen; so that 
both were known equivalents of the comminution of the 
Bavarian patent. 


jd Step. | Artificial Digeston. When we get to this step, 
the complainants’ experts surpass themselves. They first 
read out of the process the artificial gastric juice, as being 
entirely unnécessary thereto (obviously because the de- 
fendant does not use it); they next read out of the process 
the limitation to 103° F. (manifestly for the same reason) 
and read into it an additional temperature of about 20° F. 
(because the defendant does use the latter); they construe 
the patent broadly to catch the defendant, and narrowly to 
avoid the foreign patents and contradict Mege’s affidavit; 
they invent wonderful theories ad “bitum to account for 
their extraordinary opinions; they contradict each other 
on important points and contradict themselves on others 
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ecually important; in a word, they reveal the professional 
expert in all his glory! 

Their theory, on this step, is, that Mege crushed the fat 
so fine that but little gastric juice was required to complete 
the melting at 103° F., and consequently the gastric juice 
was non-essential; that when he said that he then “slowly 
raised the temperature to about 103° F. so that the matter 
shall completely separate,’ he did not thereby refer to the 
melting separation, but the se/t/ing—the separation into per- 
fect limpidness caused by the melted oil appearing in a clear 
limpid body—and did not mean “ about 103° F.,” but, on 
the contrary, “about 115° to 125° F.;” and that the more 
perfect comminution by the modern hasher followed by 
melting at 120° F. is the full equivalent of the old crushing 
by millstones followed by gastric juice at 103° F.; and 
hence, that the defendant, who uses the process set forth in 
the stipulation printed on pp. 187, 188, infringes this part of 
the Mege process. 

Their argument, on this third step, “ Concentrated Diges- 
tion,” may be divided into two heads—frs¢, the argument 
that Mege, in his American patent, contemplated a “separat- 


ing” or setting step, in which, after the melting was accom- 


plished at 103° F., he raised the temperature from ten to 
fifteen degrees or more to secure perfect limpidness of the 
melted oil; second, the argument that the artificial digestion 
was made immaterial in his American patent, and can there- 
fore be omitted without departing from his invention or 
claims. 


We will consider these two points in the order in which 
we have stated them. 
First Point : 

Prof. Morton’s argument (p. 116, Ans 38), referring to 
the American patent, is: “ He speaks of slowly raising the 
temperature to about 103° F., so that the matter shall com- 


- 
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pletely separate. This I understand to be a direction to 
raise the temperature to this point or adove, if necessary, un- 
til the desired result of separation ts obtained. I think it would 
be extremely difficult to secure such separation on a commercial 
scale, of the temperature were never raised above 103° F. with 
such fats as | have cxperimented on.” 


Prof. Wheeler’s statement of the argument is as follows : 
“ This increase of temperature to about 103° F. so that—or 
to employ my own language, expressing, I think, the idea 
of the inventor, zs ¢# order that—' the matter shall completely 
separate.’ The corresponding descriptions in foreign patents 
contemplate and describe such a procedure as shall allow 
the fat to remain in contact with the artificial gastric juice, 
at the temperature of animal heat, ‘ until all the dissolved 
fat appears limpid on the surface.’ In the American patent 
such a separation of the fat was, by the inventor, regarded 
as incomplete and unsatisfactory for this purpose, and hence 
he directs the application of a sufficient heat, about or in the 
vicinity of 103° Fahrenheit, but yet adeguate, as he speci- 
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fically states, ‘so that the matter shall completely separate.’ 


Wheeler, pp. 271, 272. 


Prof. Chittenden repeats substantially the same statement. 
(p. 287, near middle of page ) 


The whole of these expert arguments is based on the fol- 
lowing apparently clear statement in the American patent :— 


‘* When the fat has descended in the vessel, he melted it by means of an 
artificial digestion, so that the heat does not exceed 103° Fahrenheit, and 
thus no taste of fat is produced. . . . He slowly raised the temperature 
to about 103° Fahrenheit, so that the matter shall completely separate.” 


The defendant melts at trom 120° F. to 130° F., and then 
raises the temperature about five degrees, to settle (see stip- 
ulation, pp. 187, 188), and this is assumed by complainant's 
experts to infringe ; so that, when Mege says he raises the 
temperature “to about 103° Fahrenheit,” they assume that 
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he meant about from 125° to 135° Fahrenheit—/rom twenty- 
two to thirty-two degrees higher than he himself stated. 


The terrible strain thus given to Mege’s clear language is 
based entirely upon the words “so that the matter shall 
completely separate,” because, as they say, the matter will 
not completely separate unless it is raised at least as high as 
about 120° F. (Morton, p. 135, Ans. 139.) 


But, if the words “so that the matter shall completely 
separate,” are controlling as to the temperature to be em- 
ployed, even to the extent of overriding the declared limita- 
tion of 103° F., then the same statement, in substance, in the 
foreign patents, ts equally controlling as to the temperature to 
be employed and, in that case, they also contemplate raising the 
temperature to 115° or 135° F., and thus clearly anticipate 
this step of the process. 

“ The whole is kept at the temperature of the animal body” (103° F.) 
“until ALL, the fat appears in a clear layer on the surface.” 

lrench Patent, Paragraph 2. 

“The whole is kept at the temperature of animal heat until @// the dis- 
solved fat appears /imfid on the surface.” 

English Prov. Spec’n, Paragraph 2. 
English Patent, Paragraph 2. 

“The mixture is kept at the temperature of the animal body, until the 
fat appears in a clear layer on the surface.” 

Austrian Patent. Paragraph 2. 

“This mixture is then kept at the temperature of the animal body (by 
means of steam pipes or otherwise) until @// the molten fat has been dis- 


solved by the pepsin or the stomachs and appears ina clear layer on the 


surface’ 
Bavarian Patent, Paragraph 2. 
“The clear, futd fat is poured into vessels with an opening at the bottom 
and containing a layer of tepid water.” 
French Patent, Paragraph 3. 
Austrian Patent, Paragraph 3. 
Bavarian Patent, Paragraph 3. 
The foreign patents, therefore, clearly direct that a// the 
fat is to be so reduced as to become “clear,” “ fluid’ and 
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“ limpid""—certainly equivalent to directing that “ the mat- 
ter shall completely separate.” If, therefore, the direction 
as to completely separating, in the American patent, is con- 
trolling as to temperature and.such as to override the 
declared limit of “ about 103° Fahrenheit,” then the direc- 
tion as to securing perfect limpidity, in the foreign patents, 
is, for precisely the same reason, controlling and such as to 
override the declared limit of “animal heat” (103° Fahren- 
heit); and both the American and foreign patents are equiv- 
alents in this as in all other respects. We submit that this 
proposition is demonstratively proved. 


But the complainant's experts are ready, as usual, with 

what they call an answer to even this demonstrative proof. 

They say that in the American patent Mege clearly directed 

“two distinct steps"’ (see Morton, near bottom of p. 211; 

| pp. 245, 246, Ans. 44.) viz: first, me/tang at or below 103° 

_ F., and, second, separating or settling at “ abqut 103° F.;” 

| whereas, they say, the foreign patents do not refer to “we 
| steps but only to ove, that of melting at 103° F. 


d Let us see about this. The experts are evidently not so 
familiar with the foreign patents as they assume to be ; for 
| the English patent directs in the clearest and most explicit 
| language that the melting, and the separation or settling, shall 

be performed by two distinct and successtve steps, and, going 
farther than even the complainants assume of the American 
patent in that respect, 2¢ does not limit the temperature of the 
: settling step, and it gives that step so much importance as to 
| describe tt as a Separate division of the process, making it the 
“ Third” division, or head, of the description, and entitling it 


“Uli, £ urification. 3 


The English patent describes, as the second division of 
the process, “ artificial digestion,’ at the temperature of the 
A}. animal heat, “until all the dissolved fat appears limpid on the 


surface.” Then “it is left to deposit, and the deposit is sub- 
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mitted to a new operation to extract all the fatty body which 
in this case has no smell of animal fat and all the odor of 
the most delicate fatty body.” 


Then, coming to the third division, it proceeds as follows : 


‘“‘ITI. Purification. When the fat is melted it is passed through a seive 
from which it falls into a tub immersed in hot water where it is kept at the 
melting temperature wsfi/ tt ts absolutely Limpid.” 

Flere is a separate step of separation or settling (immed- 
iately following the melting) beyond all cavil or question. 
Not only is the step separate from the melting, dt zt 2s per- 

formed in a separate vessel, just as the defendant does it. \n 
the melting process, the fat is directed to be kept at the ani- 
mal temperature, but, in this third or se¢t/ing step, it is to be 
kept at the “ melting temperature” until it is absolutely limpid. 
of fat at which it will become 
“absolutely limpid”’ is stated by all the complainant's ex- 
perts to be about 120° F. and is stated by the books to vary 
from 97° F. to 127° F., according to the kind of fat used, 
(pp. 135, 185), deef fat melting at from 111° F. to 116.6° F. 
(Id., p. 135). The only limitation of temperature imposed 
by the English patent upon the settling step of the process 
is that, as it is maintained by hot water in the water bath, it 
cannot be over 212° (the boiling point of water), and, as it 
is to be not less than the melting temperature of fat, it can- 
not be much, if any, under 120° F. In the clearness and 
explicitness of this direction to settle by a separate and dis- 
tinct step, and to raise the temperature sufficiently to render 
the fat “ absolutely limpid,” the English patent far exceeds 
the American patent, even on the complainant's own theory. 


The “melting temperature ’ 


After thus describing how to secure, by this separate set- 
tling, an absolute limpidity, the English patent then states, 
under the fourth division, that 


‘** The fatty body, guid and dimpid, is poured into boxes which have an 
opening at the bottom and contain a layer of tepid water.” 


When, therefore, Prof: Morton (p. 214, folio 315), in mak- 
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ing an experiment to test the foreign process, turned on the 
steam and raised the temperature of the fat to about 128° F., 
and thereby effected a thorough separation of the pure fat 
from the aqueous fluid mingled with it, he did just what, 
and only what, the English patent directed him clearly to do. 


So far as this settling step is concerned, we therefore 
submit : 


1. That the American patent does not describé it as a 
separate step, and does xo? indicate that the temperature is 
to be raised above 103° F., but, as it reads, must be con- 
strued to absolutely limit the temperature to about 103° F. 
—which cannot be construed to mean the 125° to 135° F. 
employed by the defendant. 


2. That the foreign patents do describe the settling as a 
separate step, and do leave the temperature unlimited, ex- 
cept that it must be somewhere between about 115° and 
212° F., and, therefore, anticipated the complainant's patent, 
on their own theory.* 


3. That not only is the American patent, in the com- 
minution of the fat, the melting at a low temperature, the 
raising of the heat to settle the melted fat, and the produc- 
tion of “ absolute limpidity,” anticipated by the foreign pat- 
ents, but also, in all essential particulars, by the Paraf patent 
of April 8, 1873. 

4. That if the American patent was intended to cover 
any raising of the temperature above 103° F., it is void for 
uncertainty and ambiguity and as not complying with the 
provisions of Secs. 4888 and 4922 of the Statute. 


5. That, if the American patent does mot describe or in- 
dicate raising the temperature above 103° F., the defendant 


*NoTE.—Morton admits that, in respect to the melting and settling, the 
English and French patents do not differ. (See end of Ans. 44, p.246.) And 
it is clear that the French, Austrian and Bavarian patents do not differ from 
each other on this point. 


{Y 


does not infringe it, because he settles his fat at a higher 
and confessedly non-equivalent temperature ; and if it does 
intend and imply such raising of the temperature, then it 
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does not imply that the gastric juice is to be dispensed with 

as unnecessary in such case, and the defendant does not in- 

fringe, because he uses no gastric digestion. 

SECOND POINT: 
But, as we have seen, the complainants are not satisfied 

with the effort to raise Mege’s temperature from 15 to 30 or 

more degrees higher than he described it ;—/Aey also seek to 

cut loose from the artificial digestion altogether and to substi- 

tute for it a mere process of rendering by heat alone! With 

all their ingenuity they can find no warrant for this zx the | 

patent. (Morton, top of p. 126, Ans. 9g; Chandler, Id., p. | 

176, Ans. 37, 38.) 


Having tortured the patent so as to render the whole 


operation mainly dependent upon the crushing and only to | 
avery limited extent upon the digestion; and having raised 
the setthng temperature to 115° F. and upwards, they now | 
declare that the digestion is of no consequence whatever and 
may be omitted; and, with it out goes the melting tempera- | 
ture of 103° F., which temperature, so far as melting the fat 

ws concerned, they do not even pretend that Mege ever de- 
signed to exceed, and admit will not melt fat without the 
aid of gastric juice ! 

In other words, having assumed that Mege melted, by the 
aid of digestion, at or under 103° F., and obtained thereby 
a perfect melting (Morton, p. 245, Ans. 45, and p. 212, folio | 
312), and then raised the temperature from 10° to 17° high- | 
er (Id., pp. 108, 134, 135, 218, 219, Ans. 16, 136, 139, 8, 11), 
to ensure a perfect setéding; and that these processes, me/ting | 
and settling, are two distinct and successive steps (1d., bottom 
of p. 211, p. 245, and top of p. 246), and that Mege directed a 
them doth to be used, each for its particular purpose; they 

| 
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now throw away the former decause when the latter is used 
or the gastric juice omitted, the former is useless ! 


On their own theory, this is a gross departure from the 
Mege process which contemplated both steps. But it is some- 
thing more—tt disproves the theory—for, unless he considered 
the peculiar butter taste as coming from the action of the gas- 
(ric juice, it is simply incredible that Mege, if he contem- 
plated raising the settling temperature as they now assume, 
should not also have made the discovery that the melting 
with gastric juice and animal temperature was, in such case, 


totally unnecessary ! * 


When the complainant's experts attack the subject of 
Mege's digestive melting (as distinguished by them from the 
separation or rendering limpid, or, in other words, seté/ing) 
then comes richness! First. We are told by Prof. Morton 
that, in the foreign patents * a large amount of gastric juice 
is directed to be used” (p. 230, folio 338) and “ is exclu- 
sively relied upon to do the entire work” (Id., p. 212, near 
middle), while, on the contrary, in the American patent, the 
artificial digestion is relegated to a very inferior and mani- 
festly unimportant office’ (Id., 212), and its “action must 
be exceedingly small, both on account of the small quantity 
of the gastric juice employed and its feeble character” (1d., 
p. 237, Ans. 33)——" both on account of the minute quantity 
of such juice present and its small power of activity conse- 


* Nott. The complainant's theory that Mege contemplated raising the 
settling temperature to about 120° F., if assumed to be true, puts them in 
the following legal dilemma, viz: 1. He either knew or did not know that. 
in such case, the prior melting with gastric juice at 103° was unnecessary 
and useless: 2. If he did mot know it, then it is not his discovery and the 
omission of the digestive melting step is not a part of his process nor a 
known equivalent thereof, and the defendant does not infringe: 3. If he 
did know it, and still declared the digestive step to be a part of his process, 
and made no reference to its omission in any case, then he must be assumed, 
as a matter of law, to have intentionally included it in his description as a 


necessary step, and, im /Aat case, the defendant does not infringe. 


quent upon its composition.” (Id., p. 240, end of Ans. 35.) 
And the statement is made that the foreign patents use 30 
per cent. of gastric juice (Id., p. 212), while the American 
patent only uses 2 per cent. (Id., bottom of p. 223.) 


But a comparison of the American and Bavarian patents 
shows that the American patent uses nearly double the quan- 
tity of pepsin directed to be used in the foreign patent—the 
proportion being exactly as five to three (p. 241, cross ques- 
tion and answer 39), which figures Prof. Morton is obliged 
to admit are correct “ as figures.” And what does their ex- 
pert, Prof. Morton, ‘hex do but declare that the foreign gas- 
tric juice ts fifteen times as potent as the American because the 
former ts diluted with fifteen times as much water as the latter ! 
(Id., pp. 241, 242, Ans. 39.) The limit of absurdity would 
seem to be here reached! 


The solution of the American patent contained five-thirds 
as much pepsin and one-fifteenth as much water as that of 
the Bavarian patent; in other words, the American patent 


solution was fwenty-five times as strong in pepsin as that of 


the Bavarian patent.* \f Mege desired to decrease the ener- 
gy and potency of the pepsin, why did he make his pepsin 
solution twenty-five times as strong as before? Can the 
complainant's experts explain this on their theory ? 


They may answer the question by asking us why he de- 
creased the wa¢er in the American patent. We think we 
can give the reason, although they appear to have carefully 
avoided it. It is, in our judgment, as follows : 

1. So far as digestion is concerned, the gastric juice acts 


only on the cell walls of the fat, and they constitute but a 
relatively small portion of the mass. 


* NoTE. Reducing the water to one-fifteenth would make the pepsin so- 
lution 15 times as strong in pepsin as before ; then increasing the pepsin to 
five-thirds would render the actual strength of the pepsin twenty-five times 
that of the Bavarian mixture. 
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“The gastric juice has no action upon the pure fat, but only on the ani- 
mal tissues which constifute a relatively small portion of the entire mass.” 
(Morton, p. 241, Ans. 37). 


2. The digestion is due to the.pepsin and acid, not to the 
water. The latter merely acts as a vehicle to bring the 
active substances into contact with the fat cells, and to 
remove the digested product from the vicinity. The water 
operates as a solvent not in the sense that it solves the cells 
or tissues (for that work is performed by the pepsin and 
acid), but only in the sense that it holds the dissolved cell 
walls and tissues in solution—carries them while the remain- 
ing work of the pepsin and acids is going on. 


3. Fats are very different from meats and other solid 
food. When fats are digested, the cell walls (“a small por- 
tion of the entire mass") are the only substances dissolved ; 
the liquid oil contained m them, constituting by far the 


_ larger portion of the mass, escapes, and, being a fine, thin 


liquid, bears away the dissolved cell-sacks just as water 
would. /n digesting meats and other solids, no liquid escapes 
to act as such carrier, and hence liquid must be supplied.’ 


It is only necessary that the liquid should be a neutral 
liquid, incapable of acting upon the pepsin or acid and thus 
interfering with them ; and oil possesses this quality just as 
water does. Gastric juice in solutioh in oil is just as com- 
pletely “dilute gastric juice’ as when in solution in water. 


4. The digestive experiments mentioned in scientific 
books are experiments on solid foods, etc. In such experi- 
ments, a dilutant fluid was, of course, always necessary for 
any long continued work, and water was naturally employed 
for the purpose. Hence the books speak of “ aqueous so- 
lutions.” 

5. Mege, in his earlier patents, followed ‘the books (see 
Morton, p. 233, Ans. 27), and used water. Afterwards, he 
found that so much water was unnecessary in his process, 
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and he reduced the quantity. It may or may not have oc- 
curred to him that the liberated soft oil would perform the 


work of the water; but, whether he understood the reason - 


or not, we know that he reduced the quantity of water and 
still expected perfect digestion to ensue; and, to render it 
certain that it zvou/d ensue under the altered conditions he 
nearly doubled the amount of pepsin. It is to be particu- 
larly noted that, in describing the action of this strong 
digestive mixture, in his American patent, he called it 
“ CONCENTRATED Digestion” instead of using merely the 
term “Artificial Digestion’ as employed in all his foreign 
patents—a change of phraseology which implies increased, 
rather than reduced, energy. And this digestion was “ con- 
ducted at a temperature which (as is well known) is that of 
the greatest activity or efficiency for gastric juice.” (Mor- 
ton, lower half of p. 211.) 


6. * A given amount of pepsin” is “able in this manner to convert any 
amount of such animal matter, provided the products of the change are re- 
moved and the supply of dilute acid maintained. For this action the tem- 
perature must be maintained within moderate limits, not going very much 
above 100° Fahrenheit nor as low as freezing. During this action the 
pepsin appears neither to increase nor diminish in amount, nor to suffer any 
loss of power.” (Morton, p. 113, near end of Ans. 24.) 

The reason why a small amount of liquid is inconsistent 
with long continued digestion (of solid matters) is that the 
liquid becomes saturated with the products of digestion 
and, as it can no longer remove them, the pepsin ceases 


to act. | 
(Morton, last paragraph of Ans. 35, p. 240.) 


7. That the digestion of the American patent produces 
exactly the same result as that of the foreign patents, ap- 
pears conclusively on the complainant's own evidence, from 
a comparison of Prof. Morton's alleged two experiments, 
viz.: one in which he says he followed the foreign patents, 
and another in which he says he followed the American 
patent. In the former (pp. 213, 214), the gastric juice 
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“entirely broke down and dissolved the tissues” (p, 214), in 
the latter (Id. pp. 279, 280), “ the fat was thoroughly melted” 
(p. 218, near middle.) The results of the two processes 
were identical, so far as the me/ting was concerned, although 
he says that 2” netther of them did he get a separation (2. ¢. 
limpidity or settling), until he raised the temperature to 
120° F. in the latter experiment (Ans. 11, p. 219), and 
128° F. in the former (p. 214.) He got the melting quicker 
by the American than the foreign process—probably due 
to the “ Concentrated” digestion, or, in other words, the 
increased quantity of the pepsin. 


The unavoidable conclusion is, we think, from these pre- 
inises, that the cil, as it is liberated, becomes the vehicle for 
holding in solution the products of digestion. These pro- 
ducts are trifling in volume as compared with the oil, as 
Prof. Morton testifies, and as any one-who has ever com- 
pared the amount of “cracklings” with the amount of 
melted fat obtained by rendering leaf fat, can also testify, 
and there is no reason why the liberated oil should not 
act as a vehicle to prevent “ saturation” as efficiently as 


water. 
| 


The result of the whole argument on this subject is, that 
Mege considered himself, in his American patent, as setting 
forth the substantial equivalent of the same step already con- 
tained in his foreign patents; and on this point, as on the 
crushing, we have the known opinion of Mege himself, who 
has stated under oath that all the processes were one and 
-the same—the same invention patented to him in France in 
July, 1869. 


In their arguments on Mege’s artificial digestion (especi- 
ally when comparing it with defendant’s manufacture which 
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omits digestion) the complainants’ experts are exceedingly 
fond of appealing to the doctrine of “ known equivalents.” 
In one breath, they tell us that artificial digestion of fats 
was never industrially practiced till Mege employed it in 


his foreign patents, (Morton, p. 125, Ans. 97; p. 232, 
Ans. 25); in the next, they assure us that, so far as arti- 


ficial digestion is concerned, the finer comminution of the 
fats together with a slight increase of heat were ts “ known 


’’ 
equivalents. 
“As I understand it, av tacrease of temperature was, ina general 
sense, the known equivalent for the action of gastric juice in liberating the 


greasy matter of fats from its membranous envelopes.” 


(Morton, p. 144, Ans. 173.) 


“I believe, however, that prior /o Mege the actions of heat and gastric 
juice in liberating the greasy matter of fats from its enclosing cells, were 
known, and known to be sxbstantially equivalent in the manner pointed 
out in my previous answer, and that consequently when tf was shown 
that the results set forth by Mege could be obtained by one of these agencies, 
tt became manifest that they could be secured by the other, especially with the 


assistance of avery perfect comminution of the fat.” 
(Morton, Id., p. 144, Ans. 174.) 


“T regard this slight increase of temperature as the o/vieus” (note | 


, 


the word, “ obvious”) “equivalent for the gastric juice which is 


omitted.” 


(Morton, Id., middle of p. 104, Ans. 21.) 


“ The employment of gastric juice, which was a manifest” (again note 
the word, * manifest”) “ equivalent for a more thorough comminution 


of the material, or perhaps for a slight increase in temperature.” 
(Morton, Id., p. 126, Ans. 100.) | 


“An increase of temperature and also a more perfect comminution of 
tne fats were separately or together equivalents for the use of gastric 


juice in the rendering of fats.” 


(Morton, Id., p. 144, beginning of Ans. 173.) 

From these facts, testified to by the complainants’ ex- 
perts and made a part of their case, it follows as an irresist- 

ible legal conclusion that when Mege, éz Ais foreign patents, | 
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pointed out that “the results could be obtained by one of 
these agencies,” (heat or gastric juice,) and it therefore be- 
came manifest that they could be secured by the other, 
“especially with the assistance of a very perfect comminution,” 
the substitution of heat and the more perfect comminution 
became and was the substitution merely of a known equiva- 
lent for Mege’s foreign process of artificial digestion, and, 
being a mere equivalent, was not thereafter independently 
patentable to Mege or anybody else as an improvement on 
his foreign process. 

But now mark the self-stultitying character of this expert 
testimony. FElaving sworn that heat and yastric juice were 
known equivalents for the liberation of fat from its cell-sacks; 
that a slight increase of temperature was such known 
equivalent; that a more perfect comminution was also a 
known equivalent; and that a slight increase of temperature, 
gastric juice, and more perfect comminution, were not only 
known equivalents but “obvious” and “manifest” equivalents 
of each other for such purpose; Prof. Morton proceeds, 
in complete obliviousness of these facts, to testify as 
follows: 

“C.Q. 175. Please state what was then known as to the effect pro- 
duced by rendering fat at a comparatively low temperature, for example, 
at a temperature ranging from 120° to 130° ? 

“A. Nothing whatever.” 

(Morton, p. 144; question and Ans. 175). 


Now, which of these conflicting statements (of fact, be it 
remembered) was true? And what can the court believe, 
on such evidence? 


But, assume etther to be true, how can the defendant be 
held? \f the use of gastric juice, a slight increase of 
temperature above 103° F., and more perfect comminution, 
were known “obvious” and “ manifest” equivalents, then 
they were covered as known equivalents by the foreign patents; 
if they were vo/ known equivalents—if the effect produced 
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by rendering at 120° or 130° F. was utterly unknown— 
then Mege’s patents do not inform the world of such effect 
nor of such assumed equivalency, but leave it as ignorant 
as before, and, consequently, the defendant does not use a 
known equivalent and does not infringe. We care not 
which horn of this dilemma the complainants take, for the 
choice of either necessarily delivers the defendant. 


But, as a matter of fact, the theory of known equivalency 
was undoubtedly true. As long ago as the year 1819, 
“ Reese’ Encyclopeedia,” and, in 1829, the “ London Cyclo- 
peedia,” (quoted on pp. 185, 186), stated the melting 
temperature of lard to be 97° F., and mutton fat 127° F., 
and gave directions for rendering them by cutting them into 
small pieces, “then melting it by a moderate heat, and straining 
by pressing tut through a linen cloth,” and then continued as 
follows: 


“The above mentioned processes are intended for purifying suet and 
lard; but, iv order to obtain them very pure, they should be washed in 
water till the water comes off colorless, before they are melted. During 
the melting the remaining water is evaporated, and that this is the case 
may be ascertained by throwing a little of the melted fat into the fire 
when it will crackle if any water remains. Zhe heat must not be raised 
above 97°, the melting point of fat, because otherwise the fat is decomposed, 


rendered acrid, and assumes a yellow color.” 
Also in Lunel's Treatise, published in 1864, quoted on p. 
123, as follows: 


“Mince up twenty kilos of lard or marrow; grind it in a mortar; 
wash it thoroughly until the water ceases to be turbid; strain, and 
melt itat a gentle heat, adding to it sixty grammes of alum and a handful 
of salt.” 


Here, in the Encyclopoedias, was a direction to melt at 
the melting point of fat, which, in the case of lard, was 97° 
F., and in the case of mutton suet, 127° F.; while, in Lunel, 
there was a direction to grind the fat in a mortar. In Ott’s 
Treatise, published in 1867, and quoted on p. 135, it is stated 
that “ The melting point of beef tallow, we found to be as 
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high as 111° Fahr.;" and Prof. Morton states, (p. 135, Ans. 
138), “ Mutton fat is the least fusible, or has the highest 
fusible point ; beef fat comes next, and hog’s fat is the most 
fusible, or has the lowest fusing point.” What was known 
about the action of artificial gastric juice is set forth on pp. 
108 to 114, 229, 237 to 241. 


It was therefore known, prior to Mege, that fat could be 
rendered at its melting point—g7° to 127° F.—iéthout 
being decomposed or rendered acrid; that it could also be 
melted by artificial gastric juice at from 100° to 103°; and 
that a “previous state of minute division” was necessary 
“in promoting: the operation of. the gastric solvent,” 
(Carpenter's Physiology, quoted on p. 229), and grinding 
the fat in a mortar previous to rendering had been practiced 
in the arts (Lunel’s Treatise). Prof. Morton takes it for 
granted that Mege “consulted authorities ” in making his 


. invention (Morton, p. 233, Ans. 27); and states further, that 


“it was well known that the effect of gastric juice was to se- 
cure the same result that was aimed at by the crushing, only 
in amore perfect manner.” 


‘Morton, p. 126, Ans. 102). 


It would seem, in view of these facts and admissions, that 
the equivalency of moderate heat, comminution, and 
gastric digestion, was very well known before Mege made 
his invention, and that Prof. Morton's statement that 
“nothing whatever” was known as to the effect of rendering 
at a temperature ranging from 120° to 130° F. must be 
credited to 


« The instinctive theorizing whence a fact 
Looks to the eye as the eye likes the look.” 

In view of the above facts, it is hardly necessary to call 
the attention of the court again to the prior Paraf patent, 
where the fat was not only hashed “in a regular meat- 
hasher,” but melted and rendered “at a temperature varying 
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from 100° to 120° Fahrenhcit, and stirring it constantly;” 
nor to refer again to Mege’s affidavit that the foreign and 
American processes were one and the same identical 
invention. 


Before we leave this subject of “Concentrated Digestion,” 
let us stop for a moment to consider what construction the 
complainants, in taking their expert evidence, put upon Mege’s | 
American patent, down to the end of this step. 


Referring to this third step, Prof. Morton* says: 


“The essence or characteristic features of this third step, I regard to 
be, vof the employment of gastric juice, which was a manifest equivalent 
for a more thorough comminution of the material, or perhaps for slight 
increase in temperature, Ju/ the rendering or separating the greasy sub- 
stance from the tissues at such alow temperature as should prevent it from 


acquiring any taste of fat.” 
(p. 126, Ans. 100.) 


There is no mistaking the meaning of this language—it 


declares the digestion non-essential ; and the degree of tem- 
perature non-essential,so long as it is too low to decompose 
and render acrid the fat; and places the whole invention, 
down to the crystallizing step, as consisting, broadly, in ren- 
dering the fat at such a low temperature as should prevent 
it from acquiring any taste of fat. It treats the entire inven- 
tion here in issue as consisting of only two steps, viz: first, 
rendering at the low temperature, and, secondly, crystallizing 
and pressing out the stearine. 
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1. Jf this ts the invention of the American patent, then it is 


— . ' \ 
plainly anticipated by Paraf's patent of April 8, 187}. 
2. If this is the invention, then it is plainly anticipated 
by Mege's prior foreign patents. 
*NoTE. We cite from Prof. Morton's testimony in this matter, and 
generally throughout this brief, in preference to complainant's other ex- 
perts, because he is their leading expert, and because their other experts é 


agree with him on all points. (See Chandler, pp. 1§7, 158, Ans. 21; also 
stipulation in lieu of cross-examining Prof. Chittenden, Pp. 297, 298.) 


Si 


3. If this is the invention, then it is not set out in the 
patent in such full, clear and exact terms, “ so as to distin- 
guish it from other inventions” (Rev. Stat., Sec. 4888) as 
the law requires, and the patent is therefore void. 


4. If this is the invention, then itt was properly described 
in the first and second retssues, and not in the original patent 
and present reissue. 


Nothing could demonstrate more clearly the utterly un- 
reliable character of the complainant's expert testimony, 
than a consideration of Prof. Morton's Answers, 145, p. 137, 
and 31, 32, pp. 234, 235. After having sworn, half a dozen 
times over, that the treatment with gastric juice was a known, 
“ obvious” and “ manifest "’ equivalent for “a slight increase 


of temperature,” and also for “a more thorough comminu- 
tion of the material,” he is asked, in substance, if the ren- 
dering at a low temperature, by heat alone, so as to secure 
a product devoid of disagreeable taste and odor, and a ren- 
dering by the aid of gastric juice to secure the same result, 
were “the same or different piocesses,” and he answers (p. 
137, Ans. 145), “ Zhey are different processes.” 


And, afterwards, when confronted with the foreign patents, 
which melt by artificial digestion at 103° F., and asked 
whether the omission of the gastric juice thereof and the sub- 
stitution of a heat ranging from 120° F. to 130° F. would in- 


fringe the foreign patents, he answers “ with hesitancy” (p. 


235, Ans. 31) that he thinks it would not be the same in- 
vention set forth and claimed, under a broad claim, in the 
forcign patents ! (p. 235, Ans. 32.) 


Yet he swears (p. 144, Ans. 174) that “ when it was shown 
that the results set forth by Mege could be secured by one 
of these agencies” (slight increase of temperature, or ertifi- 
cial digestion) *‘ 2 became manifest that they could be securcd 
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by the other, especially with the assistance of a very perfect 
comminution of the fat;"’ and that, therefore, the defendant 
infringes. 


That is to say: A certain fact, if known before the Amer- 
ican patent, would cause the processes of digestion and ren- 
dering to become equivalents for the purposes of that patent ; 
but, if known before the foreign patents, would not cause 
said processes to become equivalents for the purposes of 
those patents! 


It will be borne in mind that the foreign patents were the 
original and first patents of Mege on his process, and were 
entitled to cover equivalents (see O'Reilly v. Morse, Tilghman 
v. Proctor, and other cases), while the American patent, de- 
ing a mere improvement patent on the complainant's theory, 
was not entitled to cover equivalents; yet here is their ex- 
pert swearing that the broad foreign patents for the original 
invention would xot be entitled to cover the defendant's 
process as an equivalent, while the limited American patent 
for a mere improvement woz/d be so entitled ! 


gth and 5th Steps: Crystallization, and Separation of the 
Stearine. These steps are set forth in the Austrian patent 
as follows: 


“3. PreEssuRE. This operation separates the hard constituent which 
makes the fat granular and causes it to congeal rapidly. T his work, hith- 
erto very difficult, is carried out 0” a commercial scale in the following 
manner: The fluid clear fat is poured into vessels with an opening at 
the bottom and containing a layer of tepid water, They are covered, and 
when the cooling and the crystallization have taken place, the water is 
drawn off through the opening, the vessel is inverted and the mass 
allowed to fall upon a table. It is cut into cakes one to two centimeters 
thick. ‘These are put into canvas and pressed between two warm plates. 
By this method there ts obtained about 60 per cent. of a fatty body resem- 
bling butter and identical in composition with lard, but free from odor, and 
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of a perfectly pure taste. The solid portion remains in the canvas.” 
(p. 484.) 


The English, French and Bavarian patents are substantially 
identical in their description of this step. “ There is no sub- 
stantial difference between the English and the other foreign 
Mege patents.” (Morton, p. 215, Ans. 5.) The Bavarian 
patent, however, states explicitly that the oil which runs off 
from the pressure ts a mixture of margarine and oleine, “ of 
about the taste of fresh butter. It melts in the mouth and 
does not stick to the palate like beef-fat. The solid residue 
taken out of the cloth ¢s good stearine, fit for making candles 
immediately.” The hard constituent (stearine) is the sub- 
stance “which makes the fat granular, congeal rapidly, and 
stick to the palate.” (p. 490.) 


1. Note, now, that the substance derived from the pre- 


_ vious steps of the foreign patents and set away to crystal- 


lize, is “ fluid, clear fat; showing that not only perfect melt- 
ing but perfect separation has been effected by the preceding 
Steps. 

2. That, in order to become crystallized, this “ fluid, 
clear fat,” is set ina vessel which ts covered up, so that 
no chilling draughts of air can reach the fluid while 
crystallizing. 

3. That it not only cools in these vessels, but crystal- 
lises. 

4. That, by the pressure, about 60 per cent. of oleomar- 


garine oil and 40 per cent. of stearine are obtained. 


5. That the pressure is effected in canvas between warm 
plates, by a press. 


6. That no specific temperature is prescribed for this 


operation. 


54 


In the American patent, substantially the same process is 
followed, with these differences in detail : 


1. The layer of tepid water in the vessel is omitted. 


2. The fat is allowed to cool from 103° F. to some degree 
not stated. We surrounds the vessel with “ water at the fixed 
temperature of 86° Fahrenheit for the soft fats proceeding 
from the slaughter-house, and 98° for the harder fats, such 
as mutton fat.” But this temperature of the water-bath would 
not be the temperature of the fat. Prof. Morton used a water- 
bath at 160° F. and only had the fat at 120° Ff, (Morton, p. 
219, Ans. 11.) 


3. When the crystallization has so far been completed 
that the stearine is deposited in the form of teats at the mid- 
dle of the oleomargaric liquid, he dumps the whole mixture 
into a “centrifugal”’ and, setting it in motion, exhausts the 
oil, leaving the stearine in the centrifugal, and thus separat- 
ing the oleomargarine from the stearine “when it is cold 
and passed to the cylinder,” 2. ¢., the centrifugal or “ hydro- 
extractor.” 


Comparing the foreign and American patents, we see that 
this step, in both, consists of only two parts, viz: first, slowly 
cooling till proper crystallization is effected; secondly, sep- 
arating the stearine from the oil by pressure. 

In this, as in other matters, the complainant’s experts 
have endeavored to totally misrepresent both the patents 
and the facts, and are, as usual, ready with a earned theory | 
to back up their misrepresentations. 


Their theory is that, as Mege, in his foreign patents, not 
only cooled the fats down till the crystallization of the stear- 
ine had been effected, but allowed the cooling to go on fur- 
ther till the whole mass was solid, and then cut it into slices 
and pressed it between warm plates, he must have relied up- 
on the heat of the plates to get the oil out. Now, they say, 
if he aid heat the plates sufficiently to extract the oil, they 
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would also melt the stearine, and the latter would run out 
with the oil, and hence the resultant liquid would not be 
good merchantable oleomargarine ; and if he did ot heat 
the plates sufficiently to melt the stearine, he would get so 
small a quantity of oleomargarine oil that the process would 
not be commercially and financially successful; and, contra- 
dicting Mege's most positive and explicit declaration in his for- 
eign patents, they argue that he could not possibly obtain 
about 60 per cent. of good oleomargarine oil and 40 per 
cent. of stearine by such process. 


(Morton, pp. 213, 221; Wheeler, Id., pp. 272, 273; 
Chittenden, Id., pp. 288-291.) 


In support of this extraordinary contradiction of M. Mege, 
they cite certain experiments alleged to have been made by 
themselves to test the matter. (Morton, pp. 213, 214, 215, 
218, 251, Ans. 60, 61; 252; 260 to 266; Wheeler, 277, 
279; Chittenden, 283 to 294.) In these experiments, pro- 
fessedly made in accordance with the Mege foreign patents, 
(Morton, bottom of p. 213,) they crushed the fat, and melt- 
ed it by artificial digestion between 100° F. and 103° F. (Id. 
p. 214.) They conducted the process, in some way, so as 
not to get the surface limpidity which Mege so particularly 
describes, but so as to get a complete breaking down and 
dissolution of the tissues, and “ so that the fatty matter had 
melted togethcr into a thin salve-like mass, but still retained 
enough of the watery fluid to form an emulsion very much 
like the salve called ‘cold cream.’” (Id., p. 214.) They 
let it stand in this condition for a considerable time till “ it 
began to have a disagreeable (though not a putrid) taste and 
smell” (Id., p. 214,) and then, failing to get the complete 
surface limpidity that Mege describes, and declares in all 
his patents must result from the process if properly carried 
out, they gave up the experiment in great triumph, and con- 
cluded to resort to the process of the American patent to 
secure the separation and limpidity ; in pursuance of which 
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resolution they proceeded to do what Mege, in his Ameri- 
can patent, does wot direct them to do, but what he does 
clearly and plainly tell them, in his English patent, to do, viz: 
raise the temperature to the melting point and keep it there 
until the fat “is absolutely limpid!”" They got a material of 
“gluey flavor,” because they let the fat, already improperly 
treated, stand too long before applying the third stcp of the 
English patent. From their own description, there is no 
manner of doubt that if they had applied the settling pro- 
cess of the English patent at the proper time, they would 
have obtained not only the perfect limpidity which they did 
obtain, but also the sweet pure taste like butter, which Mege 
obtained but which they failed to obtain. 


/t 7s a curious fact, that, in all their examinations of these 
patents, and throughout all their testimony, they seem to have 
entirely overlooked the decisive declarations and dircctions con- 
tained in the English patent and undoubtedly considered by 
Mege to be implied in all his other forcign patents. (See 
Morton, Ans. 44, pp. 245, 246). 


Having thus spoiled the product of this experiment by not 
carrying out the process of the foreign patents as therein 
directed, they concluded that it was not worth while to 
submit this product to pressure, and then they went to 
work and manufactured a product by substantially the 
defendants’ process (pp. 216, 217), “ seeded” or crystallized 
it; filled cans (marked “A” and “11") with it; submitted the 
contents of the can A to pressure in canvas cloths between 
iron plates at about 85° F., and obtained about 19% per 
cent. of stearine and 80% per cent. of oil (Id. p. 217); and 
submitted the contents of the can 11 to similar pressure at 
from 105° F. to 110° F. (Wheeler, p. 278, Ans. 26), and ob- 
tained about 5 3-10 per cent. of stearine and 94 7-10 per 
cent. of oil. (Id. p. 278). 


/n both experiments, the oil obtained from the pressure was 
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“thick and viscid, very sticky on the tongue and roof of the 
mouth, and felt granular or semi-crystalline. In addition to 
this it solidified at a much higher temperature than did the 
oil obtained under the American patent,” (Wheeler, end of 
Ans. 26, p. 278), which properties showed that it was not the 
product of Mege's forcign patent process. 


“C. Q. 84. If the product of your experiment contains so much 
stearine that it adhered to the palate. and did not melt in the mouth like 
butter, it was not a product possessing the qualities set forth by Mege as 
characteristic of the product of his process in the foreign patent, with its 
qualities of non-adherence to the palate and melting in the mouth like 
butter, was it? 

“A. As far as those properties were concerned, under the assumption 


of vour question, i¢ would not be the product so described.” 


(Morton, p. 263). 


They had thus obtained a product which was admittedly 
not the Mege product, but which was exactly adapted to 
their purpose of muddling and misleading the court; and 
they proceed to argue that, as the plates when heated to 
about 85° F. yielded 19% per cent. of stearine, but, when 
heated to from 105° F. to 110° F., yielded only § 3-10th 
per cent. of stearine, therefore the stearine must have been 
melted out by the heat. Hence, if hot plates were used, too 
much stearine would be carried into the oleomargarine oil ; 
and, if cold plates were used, it was assumed that too little 
of the o/eine and margarine would be obtained. 


In answer to these experiments and the argument based 
upon them, the defendant, on June 17, 1885, pressed some 
crystallized “stock” (fat melted at a moderate heat, separ- 
ated from tissue, seeded or crystallized, and chilled so as to 
have become a solid block) between plates at about 100° F., 
and obtained between 60 and 61 per cent. of good merchant- 
able oleomargarine oil from the process, just as declared 
by Mege, and corroborating lim perfectly (pp. 408 to 454, 
testimony of G. Fitmaurice, Peck, J. H. Fitmaurice, 
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Whalen and Hartog). Whereupon, it became evident 
at once that our fine scientific experts, Morton, Wheeler 
and Chittenden, had, either intentionally or uninten- 
tionally, conducted their process so as to avotd the correct 


result. 


To meet this, the complainants then went to work and 
had an experiment made at Chicago (pp. 302 to 328), 
another at New Haven, Conn., (Id. pp. 328 to 354), and a 
third at Brighton, Mass., (Id. pp. 355 to 363), in a futile ef- 
fort to confirm their scientists and especially their theory. 
Two things resulted from these experiments, viz.: first, shey 
demonstrated how easy tt ts to spoil the result tf the experi- 
menter desires that issue; and, secondly, that the experi- 
menters aid desire that issue. 


In the Chicago experiment: they left the windows open 
near the seeders (crystallizing tubs) during the seeding 
(crystallizing)—(see Ans. 31 to 61, pp. 307 to 310)—and 
only two feet from the seeder (Id. p. 309, Ans. 54), and let 
the wind blow in on the melted crystallizing stock, the 
seeders being uncovered (Id. p. 315, Ans. 139), and thus 
produced no crystallization whatever. (ld. p 315, Ans. 143; 
316, Ans. 150; p. 324, Ans. 19). And, decause the stock was 
not crystallised they knew, when they afterwards chilled and 
pressed it, that they could get no reliable result from such an 
operation, and that it was a mere farce. (Davis, p. 324, 
Ans. 20 to 23.) That drafts of air or any sudden and abrupt 
surface chilling, prevent crystallization by causing a hard 
incrustation to form on the surface of the oil, is proved by 
the testimony of complainants’ witness, Easterbrook, (p. 342, 


Ans. 94, 96). 


In the New Haven experiment: the process was so con- 
ducted as again to prevent seeding, (p. 335, Ans. 36, 37), and 
the experimenter knew, when he put the chilled stock into 
the press, that it had been so “improperly treated " (Id. pp. 
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335, 336, Ans. 40) that it would not result in a pure oleo- 
margarine oil. (Id. p. 336, Ans. 41). This incrustation 
commenced about 8 o'clock p. m., when Easterbrook left 
the factory and Sykes took his place (Id., pp. 351, 352, Ans. 
30 to 36; p. 335, Ans. 36). At that hour there was a sudden 
and abrupt chilling of the stock. From 1 o'clock p. m, to 
8 o'clock p. m. the temperature of the room had been at or 
above 86° F. (p. 331). asterbrook says (same answer) that 
it was as high as 86° F. when he left. Sykes says (p. 352, 
Ans. 37) that the temperature of the room was 83° F. or 84° 
F. when Easterbrook left. The stock was drawn into the 
seeder at a temperature of 87° F. at 1:10 p. m. (p. 353, Ans. 
40, and see Sykes Ans. 10, pp. 348, 349, giving substance of 
memorandum there referred to). After standing in that 
room about seven hours, it had, according to Sykes, fallen, 
at 8 p. m. to only about 84°, while, according to Easter- 
brook, it had fallen only one degree. Two hours later—at 


10 p. m—it had fallen to 8o° F. In other words, the 


temperature of the stock /e//, tn those two hours at least about 
twice as much as in the whole preceding seven hours! Note, 
also, from the memorandum, that this whole fall may have 
occurred within half an hour after 8 p. m., for the temper- 
ature was not noted till 10 p. m.—At 10 p. m. it was 80° F.; 
non constat that it was not 80° F. as early as 8:30 p. m., so 
far as the memorandum or Syke’s testimony show. 


Now, that the incrustation and consequent prevention from 
crystallizing occurred as the result of this sudden chill, is 
admitted in plain terms by Easterbrook, who says (p. 342, 
Ans. 92): 

* When the temperature of the room had been reduced at a later hour 
to 80°, the chilling process went on with a rapidity sufficient to abnormally 
harden or produce incrustation, preventing the escape of the heat further 
down in the box, and in my opinion prevented the proper seeding of the 
stock immediately under this incrustation.” 


Here, then, as in the futile Chicago experiment, the 
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process was so conducted as to absolutely prevent the crys- 
tallization which Mege directs in a// his patents, and, conse- 
quently, the pressing operation was a mere farce. 


In the Chicago experiment, they pressed two lots of this 
spoiled stock. The first lot, pressed between plates heated 
to 100° F., gave 3134 lbs. of oil, and 5 334 Ibs. stearine—too 
small a proportion of oil to be commercially practicable. 
(p. 304, Ans. 9.) The second lot, pressed between plates 
heated to 120° F., gave 44 lbs. of oil and 45 &% lbs. of stearine 
—also too small a proportion of oil (Id., p. 305, Ans. 14). 

In the New /Taven experiment, they also pressed two lots 
of the spoiled stock. The first lot, pressed between plates 
heated to 120° F., gave 21 lbs. of oil and 55% Ibs. of stear- 
ine. (p. 332, near top.) The second lot, pressed between 
plates at 100° F., gave 23 lbs. of oil and 61 Ibs. of stearine. 
(p. 332, end of Ans. 12.) 


To see how worthless are both of these experiments, just 
compare the percentages of oil obtained from them! The 
stock itself is manifestly assumed by the complainants to 
have been substantially alike in beth cases. Yet, when 
pressed between plates at 100° F., it gave, a/ Chicago, about 
37 per cent of oil, and, a¢ New Haven, only about 27 per 
cent.; and, when pressed between plates at 120° F., it gave, 
at Chicago, about 50 per cent. oil, while a¢ New Haven, it 
gave only about 27 per cent! 


And these are results which they ask the Court to accept 
as evidence ! * 


In Profs. Morton, Wheeler and Chittenden’s prior experi- 
ment at Brighton in 1884 (already above referred to), pres- 


*Notre. The stocks were undoubtedly alike —the differences in vield 
came, as we shall hereafter see, from fressing differently. For it is true 
that, with precisely the same stock, it may be so pressed as to produce 
entirely different vields and, consequently, greatly different qualities of 


product. 
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sure with plates heated to 85° F. gave 80% per cent. of oil, 
and with plates heated to from 105° F. to 110° F. it gave 
94 7-10 per cent. of oil! /¢ ts evident that they can conduct 
the pressing operation so as to get almost any percentage of 
oil that they please; provided they conduct it as Mege did 
not intend it to be conducted, and as skilled workmen would 
not conduct it. 


At about the same time when the complainants made the 
Chicago and New Haven experiments with the spoiled stock, 
they also made another Brighton experiment, which was 
made and testified to by Reed. (pp. 355 to 363.) 


In this experiment the stock was properly seeded or crys- 
tallized. Two lots were pressed—one between plates heated 
to go° and g5° (average, 92 %° F.), the other between plates 
heated te 105° and 110° (average, 107%° F.) (See pp. 356, 
357, and Mr. Offield’s admission immediately atter Cross- 
Question 29, p. 360.) With the plates averaging 924° F, 
Mr. Reed got 80 per cent. of oil, and with the plates aver. 
aging 107%° F., he got 94 per cent. of oil. (Id., pp. 356, 
357-) 


They now considered that they had demonstrated their 
theory, viz: that, with chilled and solidified stock, plates 
not heated would give too little percentage of oil for com- 
mercial profit, and plates heated would give too much for 
practical use in butter-making ;—and that heat, sufficient to 


_release the oil, would also release stearine. 


But let us compare their results and see about this. 


With plates at 85° F., Morton, Chittenden and 
Wheeler, in the Brighton experiment of 1884, got 80% per 
cent. of oil, and Reed, in the Brighton experiment of 1885, 
got 80 per cent. But, wth plates 15° warmer (100° F.), the 
Chicago experiment gave only 37 per cent. of oil, and the 
New Haven experiment only 27 per cent. ! 
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Again, inthe Professors’ Brighton experiment in 1884, with 
plates at from 105° to 110° F. (average, 107%° F.), they 
got 97 7-10 per cent. of oil, and Reed, in the Brighton ex- 
periment of 1885, got 94 per cent. But, wth plates 124%° 
warmer (120° F.), the Chicago experiment yielded only 50 
per cent., and the New Haven experiment only 27 per cent.! 

Again, the New Haven experiment gave 27 per cent. of 
oil both when the plates were at 92% and when they were at 
107, ! | 

These results are very far from demonstrating their theé- 
ory—on the contrary, they demonstrate that there is noth- 
ing in it. 

The defendant, satisfied that, with properly seeded or 
crystallized stock, the differences in the yield of oil expressed 
from chilled and solidified blocks of stocks were to be ac- 
counted for substantially by differences in the mode of pressing 
and not by differences in the temperature of the plates, went to 
work after the complainants had put the Chicago, New 
Haven and last Brighton experiments in evidence, and made 
four experiments at tts works to test the correctness of this be- 
lief, and demonstrated it to be true beyond all manner of doubt. 
(See pp. 491 to 498.) These four experiments are, in the 
evidence, called experiments No. 3, No. 4, No. 5 and No. 6. 
(Question 4, p 492.) 

In No. 3: plates, 80° F; oil, 55 5-9 per cent. 
(p. 492.) 

/n No. 4: plates, 92° F.; oil, part of it, spotled. (p. 493.) 

/n No. 5: plates, 110° F.; oil, 60 per cent. (p. 494.) 

/n No. 6: plates, 136° F.; oil, 63 per cént. (p. 494.) 


In Nos. 3, 5 and 6, with plates at 80° F., g2° F., and 136° 
F., respectively, the oil obtained was 55 5-9, 60, and 63 per 
cent.—substantially Mege’s percentage as declared in all his 
foreign patents. J//zs otf was good commerctal oleomarga- 
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rine oll. (Ans. 4, 12, 14, 15, 16, 17, pp. 492 to 494.) The 
same press was used tn all four experiments (Id., p. 465, Ans. 
20), and it was run at the same speed, the only difference be- 
ing that, in No. 3, No. § and No. 6, it was stopped occasion- 
ally to allow the oil to exude properly from between the 
plates, while in No. g (which partially spoiled the product), 
it was run continuously without stopping. (Id., p.496, Ans. 22.) 


In No. 4, the oil at first came off clear and of good quality 
(showing that the temperature of the plates, 92° F., did not 
affect it), but afterwards (when the plates must necessarily 
have become cooler) the oil. began to come off pasty and sticky, 
indicating too much stearine. (Id., p. 493, Ans. 9, 10, I1, 
12.) About 36 per cent. of the good oil was obtained before 
the oil began to come off pasty and sticky; and about 27 
per cent. of the pasty oil was obtained (total, 63 per cent.) 
before the belt slipped off'and the press stopped. (Id., p. 


493, Ans. 9.) 


Nothing could demonstrate more conclusively than these 
four experiments, that the difference both in yield and qual- 
ity of the product depends substantially upon the care taken 
with the pressing, and not upon the temperature of the 
plates (at all events, not with a temperature ranging any- 
where between 80° F. and 136° F.) The changes of tem- 
perature of the plates, ranging through fifty-six degrees Fah- 
renheit from 80° to 136°) produced no material effect upon 
the product; the change in the mode of pressing produced 
an immediate and decisive effect upon it. 

The results of experiments No. 3, No. 5 and No. 6, were 
the same as in the defendant's experiment of June, 1885, 
(pp. 408 to 454, and see Ans. 12 to 16, p. 420), where the 
oil obtained was between 60 and 61 per cent. and of excel- 
lent quality. 

The whole evidence shows that Mege’s foreign patent 
process of chilling the crystallized sock, slicing it, and 
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pressing between warm plates, can be successfully car- 
ried out with precisely the results stated by him, 7% oxe 
desires success,and can be made to fail, 7f one desires failure. 
And it demonstrates conciusively the worthlessness and un- 
reliability of the complainants’ expert’s testimony and of 
their “scientific” theories. And it further proves the com- 
plete equivalency of the American and foreign patents, so 
far as concerns the separation of the stearine from the crys- 
tallized stock. | 


The crystallization (** seeding") of the stock before pressing, 
is explicitly directed by Mege in all his foreign patents, and 


no particular limit of temperature or time ts specified for the 


purpose. The “ clear, fluid fat,”’ 1s to be poured into vessels 
having a layer of tepid* water on the bottom, which vessels 
are to be covered,— 


“And when by reason.of the cooling ‘he crystallization is completed,” 
etc., ete. 
French Patent, Paragraph 3, p. 476. 
“When by the cooling /he crystallization is effected,” ete. 
Eng. Prov. Specification, Paragraph 3, p. 479. 
Eng. Patent Paragraph 4, p. 482. 
“When the cooling and ¢he crystallization have taken place,” ete. 
Austrian Patent, Paragraph 3, p. 484. 


, 


“When crysfal/iization has occurred in consequence of cooling,” ete. 


Bavarian Patent, Paragraph 3, pp. 489. 490. 


In Profs. Morton, Wheeler and Chittenden’s Brighton 
experiment, they found that perfect crystallization took 
place. 

* As a matter of fact, when the contents of these cans were examined 


on the morning after they had stood there over night, i# was found that 


the crystallization had taken place ina very thorough manner, so that the 


*NoTE. “The reason of using the fef:rd water in this layer in place 
of cold water, is manifestly not to cool the fat, but to prevent it from 
chilling suddenly where in contact with the water.” (Morton, middle of 


p. 261.) 
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stearine was all crystallized out throughout the mass in granules, leaving a 
fluid oil.” 

(Morton, p. 252, near bottom.) 


“ The directions of the foreign patents, as I have repeatedly pointed 
out, are to allow the rendered fat to cool and cr stallize, until it becomes 
solid. This I did in every case completely, and Anow that the crystalliza- 
tion of the stearine was complete at one time and at a later time the crystal- 
lization and solidification of the remaining substances were also complete, 
so that the mass, when finished, was sufficiently solid to be cut into slices 
or blocks as the patent directed.” 


(Morton, p. 261, middle of page.) 


The complainant's Chicago and New Haven experiments, 
where the stock was suddenly chilled so that no crystalliza- 
tion occurred, and was then solidified and pressed, may, 
therefore, be left out of further consideration because they 
were manifestly no tests of the Mege foreign process. 


’ But, some of the complainants’ witnesses attribute the 
absence of crystallization in the Chicago and New Haven 
experiments, to their attempt to “seed” or crystallize at the 
same temperature at which the defendant had seeded his stock 


for the experiment of June 17,1885; and this argument will 


undoubtedly be made by complainants’ counsel at the hearing. 


Let us therefore, now, consider this question. 


Mr. Peck, who was present in the seeding room once or 
twice each hour during the day, while the defendant's stock 
was seeding, (p. 432, Ans. 8g), tested the temperature of the 
room several times, and found that it stood at “80° F.—or 
about 80° or 81°.” (Id., p. 432, Ans. 88). 

The seeder (tub) in which this stock was seeded, was 
situated in the same room where the defendant, in the ordinary 
course of its business, seeds all tts oleomargarine stock, and at 
the same temperature. (Peck, p. 432, Ans. 86, 87; p. 433, 
Ans. 93; p. 418, Ans. 4; p. 421, Ans. 26, 27; G. Fitzmaurice, 
p. 412, Ans. 58 to 67; J. H. Fitzmaurice, pp. 444, 445, Ans. 
71 to 89; Whalen, p. 449, Ans. 51 to 54). George 
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Fitzmaurice did not know the temperature of the room 
(p. 412, Ans. 60 to 63). John H. Fitzmaurice testified that 
the room is kept at ‘‘ between 80° and 85°.” (p. 440, 
Ans. 23). 


Assuming, on this evidence, that the temperature of the 
room was 80°, the complainants, in their Chicago and New 
Haven experiments, tried to keep their experimental seeding 
room at 80°, and charged that the failure of the seeding was 
due to the low temperature of the room—#Ergo, that the ex- 
periment could not be carried out as defendant’s witnesses 
had stated they had carried it out. 


The following considerations, however, answer this argu- 
ment completely: | 


1. The complainants, in their Chicago and New Haven 
experiments, suddenly chilled the surface of the melted 
stock in their seeders, and this, of itself, as we have seen, 
furnishes a full explanation of their failure and the defend- 
ant’s success. 


2. The defendant seeded its experimental stock in the 
same room where it habitually seeded all its other stock, 
and under exactly the same conditions. /¢ was a seeding 
temperature, whatever was the degree. Mr. Peck may or may 
not have been mistaken as to the exact degree—he made no 
memorandum of it, but relied upon memory alone, Whether 
he was or was not in error is entirely immaterial, so long as 
‘the stock was seeded just as all the other stock of the de- 
fendant is seeded; and that it seeded perfectly, as Mege di- 
rects in his foreign patents, wherein he fixes no limit of 
seeding temperature. 


3. Mr. Fitzmaurice (p. 440, Ans. 23) thinks that the 
temperature of the room is kept at “between 80° and 85°.” 
Reed, one of complainant's witnesses, testifies (p. 361, Ans. 


44) that 85° or 86° is “ the usual temperature for seeding ' 
in his establishment. Zhe complainants’ witness, Conally, 


ae LL TN —— —_— 


sas — ¢ aR rae et ee 


———————— LLL Te —— ae 


a encima. 


| 
) 


Y/ 


(p. 40, Ans. 17), who formerly worked for defendant, 
testified that defendant seeds its stock at 80° F. Zhe com- 
plainants’ witness, Manley, testified that a concern for which 
he formerly worked seeded at from 70° to 80° F. (see his 
Ans, 33 and 39, p. §5). The complainants’ expert, Mott, 
also fixes 80° F. as the temperature for the separation of the 
stearine. (p. 179, just below middle). 


4. In the experiments afterwards made at defendant's 
works (experiments No. 3, No. 4, No. 5 and No. 6, in 
October, 1885,) the temperature of the seeding room (the 
same room as before) was carefully noted and found to 
range from 80° to 84°, only once going as high as 84° (p. 
493. Ans. 5). Yet the seeding goes on perfectly well in this 
room. The temperature used by several of the complain- 
ant’s witnesses (Rockwell, go°, p. 307, Ans. 30; Davis, 86° 
to 92°, p. 326, Ans. 31; Easterbrook, 86° to 88°, p. 333, 
Ans. 23) is, therefore, totally unnecessary. 

5. Paraf, who was an able che:nist (p. 170, Ans. 8), who 
made thorough experiments on this subject (pp. 170 to 173, 
Ans. 13 to 27), aud who obtained “a very fair imitation of 
butter,’ (Chandler p. 180, Ans. 56), stated in his patent of 
April 8, 1873, that “a temperature of 50° to 60° Fahrenheit, 
which ts the melting-point of oleomargarine, but which has no 
effect on the stearine or membrane,” is all the heat necessary 
for this part of the operation. Having made this statement, 
he proceeds as follows: 


“Therefore, af this temperature and by the means of either of the 
above-named mechanical separations” [i. e. pressure in bags in a press, 
or, without bags, in a centrifugal] “ the melted oleomargarine is separated 
from the solid stearine and membrane, and, after being congealed,” 


etc., etc. 
6. The scientific books give a temperature from 70° to 80° 
F. as the proper temperature for crystallizing stearine out of 


melted fat. (See Extract from Morfit's Chemistry, 1856, p. 
124, and see, also, extract from the same work, p. 
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124, near bottom, which states the use of centrifugal 
for the purpose of such separation, as a known equivalent 
for the pressure in canvas bags described in the first of said 
extracts). 


That the defendant’s experiments were conducted cor- 
rectly and obtained a perfect seeding, or crystallization 
of the stearine, at somewhere about 80° F., is thus com- 
pletely established by the evidence; and the same proof 
also demonstrates that the complainant's failure to secure 
crystallization in their Chicago and New Haven experi- 
ments, resulted zo/ from trying to seed at 80° F., but from 
the sudden chilling of the stock as we have hereinabove 
shown. | 


The proof, in its entirety, thus demonstrates conclusively 
that Mege made no wild guess in his foreign patents, when 
he stated that the process of crystallizing and solidifying the 
stock and then pressing it in canvas bags between warm 
plates gives about 60 per cent. of clear, good oleomargarine 
oil, but Anew exactly what he was talking about. 


And tt demonstrates another thing, viz: that this 60 per 
cent. of good oleomargarine oil, thus obtained by the foreign 
patent process, 7s exactly the same oil obtained by the process 
of his American patent—which oil, the complainants’ experts 
testify, can only be obtained by following the latter process 
“or its substantial equivalent’ —and, hence, that the foreign 
process and the American process are, in substance, ove and 
the same process, as Mege himself testified in his Patent 
Office affidavit. 


SUMMARY ON THIS POINT. 


Thus, the following facts are clearly established, not only 
by Mege’s affidavit of December, 1873, but by the weight of 
the evidence which fully corroborates his sworn statement, 
VIZ: 

1. Mege, in all his patents, aimed to produce an artificial 


» 
= ¢ —— 


99 


butter which should be the full equivalent of natural dairy 
butter. 


2. Asa preliminary to the production of this butter, he, 
in all his patents, first produced ‘from animal fats, a clear, 
liquid, sweet, oleomargarine oil free from any excess of 
stearine, having no disagreeable flavor, but having the taste 
and smell of melted dairy butter. 


3. Inall his patents, he directed the production of this 
oil by melting the fat at a low temperature for the expressed 
purpose of avoiding any alterations or decompositions by heat. 


4. He knew, from the beginning, that, in order to obvi- 
ate any tainting of the fat before its use in the process, the 
blood and other putrefactive matters of the fat should be 


prevented from fermenting—hence, in his foreign patents, 
| he directed that such matters should be washed out, and, in 

_ his American patent, he directed that salts should be used 
to kill the ferments. Both means are admittedly equivalents. 
| 


5. The books told him the melting temperatures of the 
different kinds of fat, and also the crystallizing temperatures 
| of their constituent elements, oleine, margarine and stearine. 


6. He found no butyric taste in the cow’s fats, but found 
it in the milk and butter produced by the cow. Some of 
the books told him that, “ deing further changed \N THE IN- 
TESTINAL CANAL, FAT ts rendered capable of ABSORPTION BY THE 
LACTEALS, "(see extracts from Kirk’s Handbook of Physiology, 
just before Q. 20, top of p. 112.) Hence, he concluded 
that such change was a digestive change, and that the buty- 
| ric flavor was produced thereby. He therefore determined 
upon a digestive melting, in order to secure the butter taste. : 
He found experimentally that the flavor was changed by 
| digestion, just as he had anticipated ; and he found, further, 

that, by treating the pure melted oleomargarine oil with hy- 
“y drochloric acid (one of the acid constituents of gastric juice), 
although the acid had no other perceptib’e effect upon the 
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oil except to decolorize it, and, although the books said it 
had no effect whatever upon fats, yet it had the effect to 
intensify the taste even so as to suggest the flavor of 
almonds. He was, therefore, thoroughly convinced that the 
butter-flavor was the work of gastric juice, and to secure 
that effect he adopted the digestive melting as a constituent 
element of his process in all his patents. 


7. The books told him (and reason would have told him 
if the books had not) that thorough comminution was nec- 
essary to the proper action of gastric juice, as wellas to rapid 
melting by any means whatever. Hence, in all his patents, 
he directed the comminution of the fat previous to its melt- 
ing. And he undoubtedly regarded any alleged difference 
in the degree of comminution as a mere difference of degree 
and not of principle. 


8. The books told him that the gastric juice acts best at 
the animal temperature, and that the bovine temperature is 
about 103° F. They also told him that gastric juice is de- 
composed and rendered forever useless by a temperature but 
slightly exceeding 103° F., and that its action is temporarily 
suspended by any temperature considerably lower than 103° 
F. Hence, in all his patents, he directed the melting tem- 
perature to be 103° F. 


9g. Having provided for the melting, he then directed the 
settling or removal of the tissue. In his English patent he 
directed this settling as a separate step, in a separate ves- 
sel, and at the melting temperature, which temperature is in 
the case of beef fats, from 111° F. to 116.6° F. (Q. 137, pp. 
134, 135, Extracts from Watt's Dictionary and Ott's Art of 
Manufacturing Soap and Candles; 117° F., according to 
complainants’ witnesses, Conolly, p. 45, Ans, 68; Leo, p. 69, 
Ans. 14; and Manley, p. 58, Ans. 81.) The gastric juice 
having accomplished its object before the settling, there was 
no longer any necessity for keeping the temperature at 103° 
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F. during the settling, and hence in that step he raised the 
temperature to the melting point of the fat. The result 
was that the settling rendered the whole body of the fat 
“absolutely limpid.” He did aot clearly describe this 
settling step in his American or other foreign patents, but 
did, in all of them alike, declare that the process produced a 
clear, liquid, sweet, soft oil, having the butter-taste ; so that 
ifthe higher settling temperature must be assumed in any 
one of these patents as necessary to produce that result, it 
must be assumed in all. 


10. Having thus produced his “ absolutely limpid ” oil, 
he next provided, in all his patents, for the removal of the 
excess of stearine, in order to render the chemical composi- 
tion of the product as nearly identical as possible with that 
of butter. 


In all his patents, he directed that this result be eftected 
by first crystallizing the oil by slow uniform’ cooling, and, 
secondly, when crystallized, removing the stearine by 
pressure. He found, in the books, that pressure in canvas 
bags was one way of doing this, and pressure in a centrifu- 
gal or “ hydro-extractor " was another way (see p. 124, Ex- 
tracts from Morfit’s Chemistry). Hence, he directed the 
former in his foreign patents, and the latter (which is now 
never used) in his American patent—treating them as man- 
ifest equivalents. 

He directed, in his foreign patents, that the oil, after cool- 
ing and crystallizing, should continue to be cooled till solid, 
and then be cut into slices and pressed in the canvas bags-— 
probably thinking it more convenient to handle the oil in 
solid slices than in a mushy. condition—but this further cool- 
ing and chilling was shown by subsequent experience to be 
unnecessary and was simply disused. ' 


11. In all his patents, he not only aimed at but secured 
precisely the same resulting product—a product declared 


102 


expressly to be pure, sweet oleomargarine oil, free from ex- 
cess of stearine, having a butter flavor, and suitable for pro- 
ducing, by subsequent steps of an equivalent character, an 
excellent artificial butter. 


12. And when taking out his latest patent, he declared 
under oath that the American process and product are the 
same as that of the foreign patents. This statement was re- 
peated under oath by the complainants’ assignor, in its bill 
in equity against Mr. Fairbank, in August, 1876, and was 
also repeated by its expert chemist, Prof. Mott, in his 
“Report” in November, 1876. The defendants’ position on 
this subject is an old position—the original position of the 
patentee and all the owners and experts of the invention ;— 
the complainants’ position is a new theory, ingeniously man- 
ufactured for the purposes of this case, and disproved by 
their own evidence. 


SECOND DEFENSE: THAT, IF NOT EXPIRED, THE PRESENT 
REISSUE IS OTHERWISE INVALID. 


The granting and reissuing of patents are matters resting 
entirely upon the express terms of the statute—therefore, 
whatever validity such patents or reissues have must be de- 
rived only from a substantial and actual compliance with the 
provisions of the statute. 

Not every fault can be corrected by retssue; but only faults 
of the specification or claim, or both. 


Not every fault of the specification or claim can be cor- 
rected by reissue; but only such faults as render the patent 
‘ inoperative or invalid.” 

Not every fault of the specification or claim which 
renders the patent “inoperative or invalid” can be corrected 
by reissue ; but only such as have “arisen by inadvertence, 
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accident, or mistake, and without any fraudulent or decep- 
tive invention.” 


(Rev. St., Sec. 4916). 


The reissue can only be for the same _ invention 
patented in the original. The action of the Commissioner 
of Patents is not conclusive of the question of identity 
of invention, nor the question of “ inadvertence, accident, 
or mistake,” but the courts will examine and compare 
the original and reissue and decide these questions for 
themselves. 


(Miller v. Bridgport Brass Co. 104 U.S., 350, and 


other subsequent cases). 


Cases have arisen where reissue claims, held to be in sub- 
stance the same as original claims, have been sustained ; 
but the case now before the court is believed to present a 


. new question never before adjudicated, viz.: whether, when 


a process patent has been reissued upon a new and 
enormously expanded specification and claims and withort 
any of the original claims, and has been held over the heads 
of the public, in that form for eight years, it is competent for 
the owners of the patent then to reissue again and go back 
to the identical specification and claims theretofore surren- 
dered as so “defective or insufficient,” by “ inadvertence, 
accident or mistake,” as to have rendered the whole patent 


‘ inoperative or invalid.” 


There is here no question of the original patent having 
been valid and operative as /o part, and invalid or inopera- 
tive as to the residue. It described and claimed only one 
thing. Zhe entire description was changed by the first and 
second reissues and a new description and claims substituted. 
(pp. 466, to 472, first and second reissue specifications and 
claims). The whole invention was bandied back and forth 
by the patentees, and finally (after Miller v. The Bridg- 
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port Brass Co.) returned to its original form by a third 


+ 


reissue. 


Was the original patent “invalid or inoperative?” 
Was its specification “ defective or insufficieat?” Did 
the inventor claim “as his own invention or discovery 
more than he had a right to claim as new?” Was 
there any “inadvertence, accident or mistake” about it? 
If yea, then the same fatal defects inhere in the present 
reissue ; if nay, then there never was any authority to 
reissue at all. 


The complainants are privies in estate with all the former 
owners of the patent, and therefore bound by all estoppels 
existing against them. | 

The former owners surrendered and reissued with 
enormously expanded claims upon the express ground 
that the original specification was fatally defective or 
insufficient. 


They repudiated the original specification and claims as 
invalid, and on that ground, obtained and used against the 
public for eight years the great advantages of an expanded 
description and claims, and only relinquished them when 
compelled to by a decision of the Supreme Court; are they 
not, as against the injured and defrauded public, estopped 
now to recall the repudiated document, set it up as the basis 
of new rights, and deny that the statements were true upon 
which they surrendered it and obtained such advantages ? 
If there is any such thing as estoppel by conduct, it would 
seem to apply here. 


But, in the very act of setting up this specification and 
claim, they repeat in their Bill the same allegation that it is 
so defective and insufficient as to render a patent granted 
upon it invalid or inoperative. 


“ And your orators further show unto your Honors that afterwards, 
and before the term for which said Letters Patent No. 146,012 were 
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granted had expired, the said Letters Patent being inoperative or invalid 
by reason of a defective or insufficient specification, or by reason of the pat- 
entee claiming as his own invention or discovery more than he had a right 


to claim as new, and the said error having arisen,” &c., &c. (p. 3.) 


Thus, both by conduct and pleading, the complainants 
would seem to be estopped to deny the legal insufficiency 
of this specification and claim. 


Again: the courts, since Midler v. The Bridgeport Brass 
Co., examine for themselves the question of the applicant's 
good faith in surrendering a patent and applying for a reis- 
sue on the ground of inadvertence, accident or mistake, and 
decide that question upon a mere inspection of the docu- 
ments. 

“ Of course, if by actual inadvertence, accident or mistake, innocently 
committed, the claim does not fully assert or define the patentee’s right 
in the invention specified in the patent, a speedy application for its cor- 
rection, before adverse rights have accrued, may be granted, as we have 


explained in the recent case of Miller, et. al. ¥. The Bridgeport Brass 


Co.; but where it ts apparent on the face of the patent or by contemporary 
records fhat no suc’ tnadvertence, accident or mistake as claimed in a rets- 
sue of it could have occurred, an expansion of the claim cannot be allowed 


or sustained.” 


Fames v. Campbell, et al, 104 U.S., 356. 


The matter of making such examination and decision de- 
volves upon the court in this case. And can there be any 
doubt that this whole reissue business, from beginning to 
end, has been tainted with deliberate fraud and misrepresen- 
tation ? Mege was probably an innocent party to the fraud 
—a foreigner, unacquainted with our language or our laws, 
he undoubtedly signed whatever docu:nents were sent to 
him to sign. But the owners of the patent, who contrived 
and for eight years profited by the fraud, were not innocent. 
They come to the court with unclean hands, and have no 
cause for complaint if it should now refuse to hear them. 


Again: look at the inconsistent positions occupied by 
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the owners of these patents at different times, and even at 
the same time. : 


First. They procure the original patent on the sworn 
declaration that it is for identically the same invention as the 
foreign patents; now, they say it is of for that invention 
at all. 


Second. They take the original patent, six months after 
Paraf’s patent, and with a claim so limited as to avoid cov- 
ering Paraf (see ante, pp. ) then they turn around 
and reissue with specification and claims so broad as to 
cover Paraf, and hold these claims for eight years. 


Third. Having reissued with broad description and claims, 
covering the melting at 125° F., they allege, in their suit 
against Mr. Fairbank (p. 390, near bottom) that even this is 
the same invention patented in England and France in 1869; 
now, they are fighting with might and main to prove that 
sworn statement a lie. 


Fourth. Abandoning the description and claims of the 
first and second reissues as being too broad to hold good in 
a reissue, they, in the same breath, ask the court to decree 
that the defendant’s process (corresponding to the expanded 
description of the first and second reissues and not to that of 
the original) is an infringement of the original. In other 
words, the defendant’s process is so widely different from 
the original as to render a reissue, describing it, invalid, but 
so absolutely the equivalent of the same original as to be in- 
cluded in its claims. This is the limit of absurdity. 


fifth. Swearing 
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in their Bill in this case, that a specifi- 
cation and claim which is a verbatim copy of their present 
patent is too defective and insufficient to be valid or oper- 
ative, they, in the same Bill, rely upon the same specifica- 
tion and claim as entirely good and valid. 

Has there been any good faith on the part of the com- 


plainants, in the course of this whole business? Have they 
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ever, at any time, been honest to the public or the courts ? 
Are they any more honest now than heretofore? What can 
the court believe on their representation ? 


And these are the parties who-now ask the court, by a 
strained interpretation of several portions of the American 
patent, and by supplying its alleged omissions, to read into 
it everything necessary to support their present theory, and, 
by disregarding its plain provisions, to read out of it every- 
thing which militates against their theory. In view of their 
past history, are they entitled to any such extraordinary 
straining of the judicial powers in their behalf? How long 
will it be before they are again occupying a position entirely 
inconsistent with their present one ? 

As now construed by the complainants, the American 
patent would clearly be void for uncertainty and ambiguity, 
and as not complying with the express requirements of the 


‘statute, Sections 4888, 4922. 


Prof. Morton says (middle of p. 126) that the “essence or 
characteristic features'’’ of the third step (concentrated 
Digestion) is not digestion at all, “Out the rendering or 
separating the greasy substance from the tissues at such a low 
temperature as should prevent wt from acquiring any taste of 


fat.” They ask the court to entirely ignore the gastric 


juice, and hold the defendant for infringing by not using it; 
to disregard the declared limitation of 103° F.; to disregard 
the plainly declared butter-taste and smell of the Mege 
product; to let them raise the settling temperature a great 
many degrees above what the patent states, and then, be- 
cause they have raised the setéding temperature, strike out the 
previous step of melting at 103° F. 

Where is all this described in the patent so that any 
skilled mechanic could “ make, construct, compound and 


use the same ?”’ 


Again: in the state of the art, there existed the prior Paraf 
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patent; where does Mege’s patent, as they now construe it 
to cover melting at a low temperature without gastric juice, 
point out the principle and the best mode of applying it, ‘‘so 
as to distinguish it from other inventions,” to wit, the Paraf 


wnvention? 


They claim the product as a new product. Wherein is it 
distinguished, in the patent, from Paraf’s prior product; or 
from the prior foreign product of Mege, declared by him to 
be the same thing, and describable in the exact terms used 
by the American patent? If there are no differences, then 
the American product is anticipated, and, as the product 
admittedly can be made only by the patented process or its 
substantial equivalents, the process is also anticipated. 
If there zs a difference, then the American patent must 
point out the differences in “ full, clear, concise and exact 
terms,” or be held void. Where are they pointed out in the 
patent ? 


Professor Morton himself was formerly a witness for de- 
fendants in the complainants’ suit against Rafferty & 
Williams (see p. 248, cross Q. 49%), and then testified, on 
the point of melting at 103° F., guzte inconsistently with his 
present position; is the patent so obscure and misleading as 
to have deceived and misled even him ? 

Is it not perfectly evident that the trouble is not in the 
patent, but in the appellant’s present attempt to grossly per- 
vert its meaning ? 


Tuirp DEFENSE: THAT THE REISSUED LEetTrers PATENT 
HAS NOT BEEN INFRINGED. 


If appellee's view of the Mege U. S. patent be sound (and 
it received the approval of the court below), then the present 
reissue was void @é initio, being taken six years after the 
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expiration of the original patent, and there is no question of 
infringement to discuss. 


But if appellant’s view, that the U. S. patent was for an 
improvement on the original invention, and not for the 
original invention itself, be sound, then the question of 
infringement remains. 


In such case, the so-called improvement was later in date 
than the foreign patents of Mege, and later in date than the 
U. S. patent of Paraf, dated April 8, 1873; and it must 
necessarily be limited in its construction by reason of said 
prior patents, or even anticipated altogether by the Paraf 
patent, which was set up as an anticipation in defendant's 
answer (p. 18, near middle). 


Assuming such limitations, the question of infringement 
is easily disposed of. 
. The defendant's process and product are substantially 
different from those of the Mege patent. 


First: The product. 


The defendant's product, made by melting, without 
digestion, at from 120° F. to 130° F., and settling at from 
125° F. to 135° F., Aas no butter taste or smell. (Manley, 
p. 53, Ans. 8,9; Barker, p. 388, Ans. 14; Morton, p. 219, 
Ans. 10). 


As hereinabove shown, the peculiar butter flavor of the 
Mege product is undoubtedly due to the presence therein 
of a small quantity of butyric acid (butyrine) or other 
equivalent odoriferous volatile oil, created during and by the 
process of artificial digestion. (Avz/e, p. ). Mege, in 
his first reissue and his French patent, 7” terms diclared a 
volatile odoriferous oil to be a component element of the product, 
and the complainants’ expert, Prof. Chandler, finds the 
butter-flavor to have been the cause of this declaration. 
(Ante, p. ). The peculiar characteristic flavor of butter 
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is due to butyrine (Morton, p. 141, Ans. 154, 155; Chandler, 
Id., p. 155, Ans. 15). 


Rendered by heat alone, the defendant's product, having 
none of this volatile odoriferous oil, zs not the same mixture 
or chemical compound as the Mege oil, for precisely the same 
reason that butter is not the same substance as mere taste- 
less and odorless fat deprived of tissue and stearine. 


The product, thus essentially different from that described 
by Mege, owes this difference to an essential and substantial 
difference in the processes. Hence, neither the product nor 
the process of defendant is an equivalent to that of Mege. 


The question of infringement depends entirely upon the 
construction to be given to the Mege American patent. 


On the complainants’ theory, this patent is merely for an 
improvement on the prior foreign process. It inust, there- 
fore, on this theory, be narrowly construed, (although they, 
in effect, assume to construe it more droad/y than the foreign 
patents). How can any narrow construction of it cover the 
entirely different process used by the defendant ? And how 
can such narrow construction doth dodge the prior foreign 
patents, the prior Paraf patent, avd cover the defendant's 
process ? Where can the line be drawn? If it be drawn at 
the dashing, Paraf did that; if it be drawn at the melting at 
about 120° F., without artificial digestion, Paraf did that. It 
cannot be drawn at the separate settling at the melting tem- 
perature of fats, for the English patent did that; nor at the 
crystallization of the stearine within the limits of 86° F. to g8° 
/*, for, first, the defendants crystallize the stearine at a tem- 
perature below these limits, and, secondly, the foreign pat- 
tents gradually cooled the fat from 103° F. down far belo w 
86° F., and in that gradual cooling, the fat passed through 
these limits (98° to 86°) and the stearine perfectly crystal- 
lized out during such passage and before the fat finally solid- 
ified. (Morton, pp. 252, 261.) 
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We can conceive of no way in which this patent, if taken 
to be for a mere improvement, can be construed and sus- 
tained, in view of the prior art and of its own explicit decla- 
rations, unless it be for a process which includes the specific 
proportion of gastric juice, the specific temperatures, and the 
specific details of manipulation mentioned in its specifica- 
tion; and these are not used by the appellee. Such aconstruc- 
tion, however, would still render the claim for the product 
invalid ; because there can be no doubt that the product of 
the U. S. patent is the same as that of the prior foreign pat- 
ents, although not the same as the tasteless and inodorous 
product of the defendants. It would also ignore the explicit 
declaration of M. Mege that the invention which he was 
seeking to patent here was the same as that which he had 
already patented abroad. 


On the question of infringement, the burden of proof is 


.on the appellants. We respectfully submit that the evidence 


leaves no doubt that the defendant's product and process are 
entirely different from those of the patent. On this, as on 
other points, the court below agreed with the views of ap- 
pellee’s counsel and experts, although it did not deem it 
necessary to formally decide the question. 
Respectfully submitted, 
L. HILL, 

Counsel for Appellee. 


